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*BOOK  THE   TRIED. 

OF  THE   QUANTITY   OF  THE   ESTATE  IN  ACTION   OF  AN 
EXEOUTOE  OR  ADMINISTRATOR. 

Hitherto  the  subject  as  to  the  quantity  of  the  estate  of  an  executor 
or  administrator  has  been  confined  to  personal  property  of  the  testa- 
tor or  intestate  in  possession  ;  that  is,  where  he  had  not  only  the  right 
to  enjoy,  but  had  the  actual  enjoyment  of  the  thing.  But  property 
in  chattels  personal  may  also  be  in  action  ;  that  is,  -where  a  man  has  not 
the  occupation,  but  merely  a  right  to  occupy  the  thing  in  question  ; 
the  possession  whereof  may,  however,  be  recovered  by  a  suit  or  action, 
from  whence  the  thing  so  recoverable  is  called  a  thing,  or  chose  in 
action. 

Thus,  if  a  man  promises  or  covenants  with  me  to  do  any  act,  and 
fails  in  it,  whereby  I  suffer  damage,  the  recompense  for  this  damage 
is  a  chose  in  action  ;  for  though  the  right  to  recover  a  recompense 
vests  in  me  at  the  time  of  the  damage  done,  yet  there  is  no  possession 
of  it  till  recovered  by  course  of  law  (a). 

By  the  term  chose  in  action,  as  used  in  this  treatise,  is  to  be  un- 
derstood a  right  to  be  asserted,  or  property  reducible  into  possession, 
either  by  action  at  law,  or  suit  in  equity  (5). 

*The  object  of  the  present  book  will  be  to  investigate  what  choses 
in  action  the  estate  of  an  executor  or  administrator  comprises :  and 
the  subject  may  perhaps  be  separated  conveniently  into  these  four 
divisions  ;  1st,  to  what  choses  in  action  an  executor  or  administrator 
is  entitled,  which  the  deceased  himself  might  have  put  in  suit. 
2ndly,  As  to  the  right  of  an  executor  or  administrator  to  choses  in 

(a)  3  Black.  Comm.  397.  did  :  And  it  was  held  by  Sir  L.  Shad- 

(b)  A  testator  bequeathed  a  leasehold  well,  V.-C,  that  the  annuity  was  a 
estate  to  trustees,  upon  trust  as  therein  chattel  interest  in  equity  and  not  a  clwse 
mentioned  ;  and  first,  he  charged  the  in  action,  nor  subject  to  any  of  the 
estate  with  the  payment  of  an  annuity  rules  established  with  regard  to  assign- 
to  his  daughter  during  all  his  interest  ment.  of  choses  in  action ;  and  conse- 
in  the  estate :  The  daughter  afterward  quently  that  B.  had  not  gained  any 
mortgaged  her  annuity,  first  to  A.  and  priority  over  A. :  Wiltshire  v.  Rabbits, 
afterward  to  B. ;  but  B.  gave  the  trus-  14  Sim.  76. 

tees  notice  of  his  mortgage  before  A. 
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action,  where  the  action  accrues  after  the  death  of  the  testator  or 
intestate.  3rdly,  As  to  the  title  of  an  executor  or  administrator  to 
the  executory  and  contingent  interests  of  the  deceased.  4thly,  What 
suits,  commenced  by  the  testator  or  intestate,  may  be  continued  by- 
the  executor  or  administrator. 


♦CHAPTER  THE  FIRST. 

TO   WHAT   CHOSES   IN   ACTION   THE    EXECUTOR    OR   ADMINISTRATOR   IS 
ENTITLED,    WHICH   THE    DECEASED    MIGHT    HAVE    PUT   IN    SUIT. 

It  may  be  advisable  to  treat  of  the  subject  of  this  chapter  in  two 
subdivisions  ;  1st,  The  general  question  as  to  what  actions  survive 
to  the  executor  or  administrator ;  2ndly,  Particular  instances  where 
the  executor  or  administrator  is  entitled  to  choses  in  action,  which 
the  deceased  might  have  put  in  suit,  and  where  not. 

SECTION  I. 

The  general  question  as  to  what  actions  survive  to  the  executor  or 
administrator,  f 

With  respect  to  such  personal  actions  as  are  founded  upon  any 

^^  obligation,  contract,  debt,  covenant,  or  other  duty,  the 

actions    foanded  general   rule   has   been   established   from    the  earliest 

on    contract     or      .  i  i         •    ,         ,. 

duty,    &c.,  sur-  times  :  that  the  right  of  action  on  which  the  testator  or 

Vive:  .  . 

intestate  might  have  sued  in  his  lifetime  survives  his 
death,  and  is  transmitted  to  his  executor  or  administrator  (a).  There- 
fore, it  is  clear  that  an  executor  or  administrator  shall  have  actions  to 
recover  debts  of  every  description  due  to  the  deceased,  either  debts  of 
records,  as  judgments,  statutes,  or  recognizances,  or  debts  due  on 
special  contracts,  as  for  rents  ;  or  *on  bonds  (J),  covenants,  and  the 
like,  under  seal  ;  or  debts  on  simple  contracts,  as  notes  unsealed,  and 
promises  not  in  writing,  either  express  or  implied  (c).  It  is  true  that 
no  action  of  account  lay  for  an  executor  at  common  law,  upon  the 

f  See  American  note  at  end  of  this  the  debt,  descends  to  the  heir-at-law ;. 

Section.  Jerningham  ».  Herbert,  4  Russ.  Chanc. 

(a)  1  Saund.  216,  a.  n.  (1)  to  Wheat-  Cas.  388.    Allen  v.  Anderson,  5  Hare, 

ley  V.  Lane.     The  right  of  executor  to  163.     See  also  Oust  ».  Goring,  18  Beav. 

sue  is  extended  to  administrators,  by  383. 
Stat.  31  Edw.  III.  s.  1,  c.  11.  (c)  Wentw.  Off.  Ex.  159,  14th  edit. 

(5)  A  Scotch  heritable  bond,  although  Com.  Dig.  Administration,  (B.).   Toller 

it  contain  a  personal  obligation  to  pay  157. 
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principle  that  the  account  rested  in  the  privity  and  knowledge  of  the 
testator  only  (d)  ;  but  this  action  is  since  given  to  executors '  by  the 
statute  of  Westm.  2  (13  Edw.  I.  stat.  1,  c.  23),  to  executors  of  execu- 
tors by  25  Edw.  III.  stat.  5,  c.  5,  and  to  administrators  by  31 
Edw.  III.  Stat.  1,  c.  11.  So  if  the  goods,  &c.,  of  the  testator  taken 
away  continue  in  specie  in  the  hands  of  the  wrongdoer,  it  has  been 
long  decided  that  replevin  and  detinue  will  lie  for  the  executor  to 
recover  back  the  specific  goods,  &c.  (e)  ;  or  in  case  they  are  sold,  an 
action  for  money  had  and  received  to  recover  the  value  (_/").  So  the 
executor  of  an  assignee  of  a  bail-bond  might  have  brought  an  action 
upon  it ;  for  it  was  an  interest  vested  which  went  to  the  executor  (gr). 

The  executor  or  administrator  is  the  only  representative  of  a  de- 
ceased that  the  law  will  regard  in  respect  of  his  person-  ^ow  far  the  exec- 
alties,  and  no  word  introduced  into  a  contract  or  obliga-   "te'testator  m™is 
tion  can  transfer  to  another  his  exclusive  rights  derived  ooii"»ct8 : 
from  such  representation. 

The  representation  of  the  deceased,  in  matters  of  contract,  by  his 
executor  or  administrator  is  so  complete,  that,  generally  representation  of 
speaking,  it  is  not  necessary,  in  order  to  transmit  to  the  utoror**  aJmSs- 
executor  or  administrator  a  right  of  enforcing  a  con-  '"■*'<"■  complete, 
tract,  that  he  should  be  named  in  the  terms  of  it.  Thus  if  money  be 
payable  to  B.,  without  naming  his  executor,  yet  *his  executor  or 
administrator  shall  have  an  action  for  it  (li).  So  if  money  be  payable 
to  A.  or  his  assigns,  his  executor  shall  take  it  :  for  he  is  assignee  in 
law  {i).  But  if  one  enters  into  an  obligation,  conditional  to  pay  '2,01. 
to  such  person  as  the  testator  shall  by  his  last  will  appoint,  and  the 
testator  makes  no  particular  appointment ;  his  executors  cannot  main- 
tain an  action  for  this  20^. :  for  though  tliey  are  his  assignees  in  law, 
yet  the  assignee  here  must  be  an  assignee  in  deed  (Jc).  So  if  an 
annuity  be  given  to  B.  without  saying  to  his  executors  and  adminis- 
trators, during  the  life  of  the  testator's  wife,  upon  condition  that  he 

{d)  Co.  Litt.  89,  i.     3  Inst.  404.  either  party  puts  an  end  to  the  relation  ; 

(«)  Le  Mason  v.  Dixon,  Sir  W.  Jones,  and  in  respect  of  service  after  the  death, 

173,  174.     1  Saund.  217,  note  (1).  the  contract  is  dissolved  unless  there  be 

(/)  1  Saund.  217,  note  (1).  astipulation  express  or  implied  to  the 

(^)  Nott  «.    Stephens,   Fortesc.   367.  contrary  :  Farrow  «.  Wilson,  L.  E.  4  C. 

Com.  Dig.  Administrator  (B.  18).  P.  745,  746. 

Qi)  Com.      Dig.     Admor.     (B.     13).  (i)  Pease  v.  Mead,  Hob.  9.     Went. 

Where,   however,   personal  considera-  Off.  Ex.  215,  14th  edit, 

tions  are  of  the  foundation  of  the  con-  (k)  Hob.   9,  10.      1  Eoll.  Abr.    915, 

tract,  as  in  cases  of  principal  and  agent.  Executors  (X.)  pi.  2.     Post,  Ch.  II. 
and  master  and  servant,  the  death  of 
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be  civil  to  the  wife,  and  B.  dies  before  the  wife,  bis  executor  shall  not 
have  it  ;  for  it  was  personal  to  B.  (?). 

But  it  was  a  principle  of  the  common  law,  that  if  an  injury  was 
Ancient  common  done  either  to  the  person  or  property  of  another,  for 
imaKs^'^orS  which  (^ama^res  only  could  be  recovered  in  satisfaction, 
cum  persona.  the  action  died  with  the  person  «o  whom,  or  hy  whom 
the  wrong  was  done.  Thus  where  the  action  was  founded  on  any 
malfeasance  or  misfeasance,  was  a  tort,  arose  ex  delicto,  such  as  tres- 
pass for  taking  goods,  &c.,  trover,  false  imprisonment,  assault  and 
battery,  slander,  deceit,  diverting  a  watercourse,  obstructing  lights, 
escape,  and  many  other  cases  of  the  like  kind,  where  the  declaration 
imputes  a  tort  done  either  to  the  person  or  the  property  of  another, 
and  the  plea  under  the  old  pleading  must  have  been  "not  guilty,"  the 
rule  was  actio  personalis  moritur  cum  persona.  But  this  rule  received 
Stat.  4  Edw.  in.  considei'able  alteration  by  the  statute  4  Edw.  III.  c.  7, 
"■  ''■  de  bonis  asportatis  in  vita  testatoris,  which  reciting, 

*that  in  times  past  executors  have  not  had  actions  for  a  trespass  done 
to  their  testators,  as  of  the  goods  and  chattels  of  the  said  testators 
carried  away  in  their  life,  and  so  as  such  trespasses  have  remained 
unpunished,  enacts,  that  the  executors  in  such  cases ,  shall  have  an 
action  against  the  trespassers,  and  recover  their  damages  in  like  man- 
ner as  they,  whose  executors  they  be,  should  have  had  if  they  were 
living.  And  this  remedy  is  further  extended  to  executors  of  execu- 
Stat.  25  Edwin.  *°'"*'  ^J  ^^  Edw.  III.  Stat.  5,  c.  5,  and  to  administrators 
'•  ®-  •'^  ®-  by  an  equitable  construction  of  the  former  statute  (m). 

The  act  4  Edw.  III.  being  a  remedial  law,  has  always  been  expounded 
largely :  and  though  it  makes  use  of  the  word  trespasses  only,  has 
been  extended  to  other  cases  within  the  meaning  and  intent  of  the 
statute  («).     Therefore  by  an  equitable  construction  of  the  statute, 

(J)  Neal    V.    Hanbury,    Free.    Chan.      ■».  Knubley,  7  East,,  134,  says,  "  It  is  a 

173.  See  also  Barford  v.  Stuckey,  1  very  ancient  statute  passed  at  a  period 
Bingh.  225.  when  no  great  precision  of  language 

(to)  This  is  stated  by  Mr.   Sergeant  prevailed,  and  the  body  of  the  Act  does 

Williams  in  1  Saund.  217,  to  be  by  the  not  speak  of  actions  on  trespass,  though 

Stat.  33  Edw.  III.  c.  11 :  But  that  stat-  the  instance  put  is  proper  for  such  an 

ute  only  gives  an  action  to  the  adminis-  action,  but  it  speaks  of  actions  for  a 

trator  to  recover  as  executor  the  debts  <respas«done  to  the  testator's  goods  ;  and 

due  to  the  intestate.     See  Mr.  Eraser's  it  enacts  that  executors  in  such  cases 

note  to  Pinchon's  Case,  9  Co.  89,  u,.  shall  have  an  action  against  tU  tres- 

(ra)  Emerson    ®.   Emerson,   1  Ventr.  pass«?-«;  apparently  using  the  word  «ra- 

187.    Le  Mason  ».  Dixon,  Sir  W.  Jones,  pass  as  meaning  a  wrong  done  generally, 

174.  So  Lord  Ellenborough  in  Wilson  and  the  trespassers  as  wrongdoers  " 

[*698] 


Ch.  I.  §  I.]  Of  Choses  in  Action.  5 

an  executor  or  administrator  shall  now  have  the  same  actions  for  any 
injury  done  to  the  personal  estate  of  the  deceased  in  his 

,.j.     .  11        -^ti  -,  T         n  The  executor  may 

liietime,   wnereoy  it  has  become    less  beneficial  to   the  now  have  an  ac- 

.  ,..  ,,  T,.,„.,        tioa  for  all  inju- 

executor  or  administrator,  as  the  deceased  himself  might  nes  to  the  person- 
have  had,  whatever  the   form  of  action  may  be   (o).   it  has  become  less 

CI       . -L    ^    T  ,1  ,  /     V  beneficial  to  him, 

bo  that  he  now  may  have  trespass  or  trover  (p)  ;  an  whatever  theform 
action  against  the  sheriff  for  a  false  return  in  the  life-  °  '»<:io°'"ay 
time  of  the  testator  {q)  ;  debt  on  a  judgment  against  an  executor  sug. 
*gesting  a  devastavit  (r)  ;  an  action  for  removing  goods  taken  in  exe- 
cution before  the  testator  (the  landlord)  was  paid  a  year's  rent  (s)  ; 
an  action  to  recover  the  price  paid  by  the  intestate  for  valueless  shares 
on  the  faith  of  fraudulent  prospectus  (t) :  an  action  to  restrain  the 
infringement  of  a  registered  trademark  with  the  usual  claim  for  an 
account  of  profits  and  damages  (ii)  :  an  action  for  falsely  and  mali- 
ciously publishing  a  statement  calculated  to  injure  the  right  of  prop- 
erty of  the  testator  in  a  trademark  (v),  and  other  actions  of  the  like 
kind  for  injuries  done  to  the  personal  estate  of  the  deceased  in  his  life- 
time (x).  But  if  the  cause  of  action  is  in  substance  an  injury  to  the 
person,  the  personal  representative  cannot  maintain  an  action  merely 
because  the  person  so  injured  incurred  in  his  lifetime  some  expendi- 
ture of  money  in  consequence  of  the  personal  injuiy  (y). 

So  an  executor  or  administrator  may  have  a  quare  impedit  for  a 
disturbance  in  the  time  of  his  testator  or  intestate,  by  the  equity  of 
the  statute  4  Edw.  III.  c.  7  {%).  So  the  personal  representative  of  a 
termor  may  maintain  ejectment,  where  the  testator  had  a  lease  for 

(o)  1  Saund.  317,  n.  (1).     See  Lockier  {y)  Pulling  v.  Great  Eastern  Ry.  Co., 

V.  Paterson,  1  Carr.  &  K.  271.  9  Q.  B.  D.  110,  113. 

(p)  Russell's  Case,  5  Co.  27,  a.    Rut-  (s)  Wentw.  Ofe.  Ex.  164,  14th  edit. 

land  v.  Rutland,  Cro.  Eliz.  377.  Smallwood  ».  Bishop  of  Coventry,  Cro. 

(g)  Williams  v.   Cary,  4  Mod.  403  :  Eliz.  307.     S.  C.  Savil.  94, 118.     Owen, 

for  this  was  not  properly  an  injury  done  99.     1  Lutw.  1.     1  And.  241.     1  Leon. 

to  the  person  of  the  testator,  but  it  was  305.  4  Leon.  15.    It  appears  from  the  re- 

an  injury  to  his  estate  :  3  Bac.  Abr.  98,  port  of  the  case  in  Lutwiche,  Anderson, 

Exors.  (P.  3).     See  also  Spurstow  v.  and  Saville,  that  the  testator  had  only  a 

Prince,  Cro.  Car.  297.  chattel  interest  in  the  advowson  :  But, 

(r)  Berwick  v.  Andrews,  1  Salk.  314.  sewile,  that  the  law  is  the  same  where 

(s)  Palgrave    v.   "Wyndham,    1   Stra.  he  was  seised  in  fee  ;  for  the  ground  of 

313.  the  decision  is,  that  the  void  term  was 

{t)  Twycross  v.  Grant,  4  C.  P.  D.  40.  a  chattel  which  would  have  gone  to  the 

(tt)  Oakey  v.  Dal  ton,  35  C.  D.  700.  executor  if  the  disturbance    had   not 

(b)  Hatchard  v.  Mege,  18  Q.  B.  D.  been  :  Cro.   Eliz.   207.     See  ante,   pp. 

771.  *592,  *593,  et  seq. 

(x)  1  Saund.  317,  n.  (1). 
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years,  or  from  year  to  year,  whether  the  ouster  was  before  or  after 
his  death  (a).  So  he  *inight  have  had  debt  on  the  statute  for  not 
settthg  out  tithes  due  to  the  testator  (6). 

But  the  statute  of  Edw.  III.  does  not  extend  to  injuries  done  to  the 
,     ^   ^    person  (c),  or  to  the  freehold  of  the  testator.     Therefore 

Actions  for  torts    r  V  /' 

to  the  person  or  an  executor  or  administrator  shall  not  have  actions  of 

the    freehold    do 

not  survive  to  the  assault  or  battery,  false  imprisonment,  libel  (<?),  slander, 
deceit,  nor  (unless  by  virtue  of  the  stat.  3  &  4  Wni.  IV. 
c.  42,  s.  2,  hereafter  to  be  mentioned)  (e)  for  diverting  a  watei-course, 
obstructing  lights,  or  other  actions  of  the  like  kind  :  for  such  causes 
of  action  still  die  with  the  testator  (/"). 

Since  actions  founded  on  wrongs  to  the  freehold  do  not  survive,  it 
is  clear  that  the  executor  cannot  (unless  by  virtue  of  the  statute  just 
cited)  maintain  trespass  quare  clausum  fregit  {g),  nor  an  action 
merely  for  cutting  down  trees  (A),  or  other  waste  in  the  lifetime  of 
the  testator  on  his  freehold  (i).  So  if  a  man  cut  the  growing  corn  of 
the  testator  and  let  it  lie,  no  action  can  be  maintained  by  the  execu- 
tor [k)  ;  but  if  the  corn  be  cut  and  carried  away,  (although  he  cannot 
have  an  action  of  trespass  quare  clausum  fregit  and  blada  asportavit  {I) 
he  may  have  trespass  de  bonis  asportavit  on  the  statute  of  Edward  III. : 
And  even  where  the  executor  declared  that  the  defendant  blada  cres- 
centia  upon  the  freehold  of  the  testator  messuit  defalaavit  et  *asporta- 
vit,  it  was  held,  in  Emerson  v.  Emerson  (m),  that  the  action  well  lay,, 
and  that  the  allegation  of  messuit  and  defalaavit  only  described  the 
manner  of  taking  the  corn  away.  It  was  said  in  that  case,  that  if  the- 
grass  of  the  testator  be  cut  and  carried  away  at  the  same  time,  no 
action  will  lie  for  the  executor,  because  the  grass  is  part  of  the  free- 
la)  Blade's  Case,  4  Co.  95,  a.  More-  (/)  1  Saund.  317  a,  n.  (1). 
ton's  Case,  1  Ventr.  30.  Doe  v.  Porter,  {g)  Bro.  Executor,  pi.  120. 
3T.  R.  13.  He  was  held  entitled  to  an  (^)  "Williams  «.  Breedon,  1  Bos.  & 
ejectione  firmm:   Bro.  Abr.  Executors,      Pull.  329. 

45.    Russell  ta.  Prat,  cited  1  And.  243.  (i)  Godolph.  Pt.  3,  c.  33,  s.  3.     The 

Peytoe's  Case,  9  Co.  78  h.  executor  of  the  lessor  clearly  could  not 

(J)  Holl  •B.  Bradford,  1  Sid.  88.  Mor-  have  an  action  of  waste  (now  abolished), 
ton  v.  Hopkins,  1  Sid.  407.  Moreton's  for  waste  committed  in  the  lifetime  of 
Case,  1  Vent.  80.  But  he  could  not  the  testator  ;  for  he  had  no  right  to  re- 
enforce  payment  of  tithes  such  as  his  cover  the  place  wasted,  the  Inheritance 
testator  never  claimed :  Cart  v.  Hodg-  of  which  has  descended  to  the  heir :, 
kin,  3  Swanst.  160.  Wentw.  Off.  Ex.  163,  14th  edition. 

(e)  See  Denraan,  J.,  in  Pulling  ».,  G.  (fc)  Emerson  v.  Emerson,  1  Vent.  187. 

E.  Ry.  Co.,  9  Q.  B.  D.  110,  113.  «)  Ibid. 

(d)  Hatchard  v.  Mege,  18  Q.  B.  D.  771.  (m)  1  Vent.  187. 

(e)  Post,  p.  *703. 
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hold  ;  but  corn  growing  is  a  chattel  (w)  :  and  the  like  distinction  is 
taken  in  Wentworth's  Office  of  an  Executor  (o)  between  a  trespass  in 
destroying  or  taking  away  coi-n  growing,  and  a  trespass  in  grass  or 
wood  growing  ;  because  though  the  testator  should  have  died  before 
severance,  the  corn  would  have  gone  to  the  executor  (p),  whereas  the 
wood  and  grass  would  have  gone  to  the  heir.  However,  it  should  ap- 
pear from  the  case  of  Williams  v.  Breedon  (q),  that  an  action  may  be 
maintained  by  an  executor  against  the  man  who  has  cut  down  and 
carried  away  the  trees  of  the  testator,  for  taking  and  carrying  away 
"  the  goods  and  chattels,  to  wit,  the  wood,  timber  and  boughs  of  the 
deceased  in  his  lifetime."  So  where  grass  is  mowed  by  a  trespasser, 
and  carried  away  as  hay,  an  action  of  trover  and  conversion  for  so 
many  loads  of  hay  is  doubtless  maintainable  by  the  executor  (»•). 

*A  distinction  is  suggested  by  the  author  of  the  Office  of  an  Exec- 
utor, with  reference  to  the  estate  of  the  owner  of  land  :  j^gjio^g  j^j  t„rtg 
for  assuming  that  where  the  land  is  his  freehold  or  to  chattels  real, 
copyhold  inheritance,  no  action  should  be  given  to  his  executor  for 
wood  or  grass  destroyed  in  his  lifetime  ;  yet  where  he  is  but  tenant 
for  years,  or  tenant  by  extent,  so  that  the  very  estate  in  the  land  was 
to  come  to  the  executor  (together  with  quicquid  plantatur  solo),  the 
executor  or  administrator,  in  the  opinion  of  the  author,  ought  to  have, 
together  with  the  estate  in  the  soil,  the  action  to  punish  the  trespasser 
upon  the  soil  (s). 

In  Adam  v.  The  Inhabitants  of  Bristol  {t),  a  point  was  raised  with 

(ra)  See  ante,  p.  *633,  et  seq.  wife  to  help  her  delivery,  if  then,  by 

(o)  P.  166,  14th  edit.  the  hasty  death  of  the  owner,  before 

(p)  See  ante,  p.   *623,  et  seq.  action    brought,    this    great    trespass 

(q)  1  Bos.  &  Pull.  330.  should  be  dispunishable,  it  were  con- 

(r)  Went.    Off.  Ex.   167,   14th   edit.  trary,  as  methinks,  to  the  purpose  of 

The  author  of  that  work  expresses  his  the  said  statute,  and  a  great  defect  in 

opinion  that  the  executor  ought  to  be  the  law."    The  same  author  proceeds 

able  to  maintain  an  action  on  the  statute  to  distinguish  the  case  of  the  testator 

Edw.  III.  in  the  case  of  meadow-grass  dying  before  the  time  for  mowing,  and 

consumed  by  the  mouths  of  the  cattle  his  surviving  till    the  hay  time    was 

of  a  trespasser,  in  the  following  curi-  clearly  past :  in    the    latter  case,  it  is 

ous  language,   pp.   167,   168:  "When  said,  the  executor  certainly  ought  to 

meadow-ground,    which    yeai-ly    con-  have  his  action,  because  if  the  trespass 

ceiveth.  (Sol  sine  Jiomine  generat  ?ierbam),  had    not    been    committed,   the   grass 

shall  be  ready  to  be  delivered  of  her  would  have  been  a  chattel  severed,  and 

burthen,  if  a  stranger  put  in  a  herd  the  personal  estate  would  have  been 

of  cattle  which  swallow  up  and  tread  increased. 

down  this  fruit  of  her  womb  before  the  (s)  Wentw.  Off.  Ex.  169,  14th  edition, 

mower  with  his  scythe  come  as  a  mid-  (t)  2  Adol.  &  Ell.  389. 
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respect  to  this  subject,  which  it  ultimately  became  unnecessary  for 
the  court  to  decide  :  viz.,  whether  the  executor  of  a  lessee  for  years 
could  in  any  case  maintain  an  action  against  the  Hundred,  upon  the 
Stat.  7  &  8  Geo.  IV.  c.  31,  s.  2,  for  an  injury  by  rioters  to  the  prem- 
ises under  lease  sustained  in  the  lifetime  of  the  testator  (m). 

By  Stat.  3  &  4  Wm.  IV.  c.  42,  s.  2,  after  reciting  that  no  remedy  is 
3&4Wiii  IV  c  pi'O'vided  by  law  for  injuries  to  the  real  estate  of  any 
^■\^-^-  1      person  deceased,  committed  in  his  lifetime,  for  remedy 

Executors,      &c.,    ^  '  .  / 

may  within  a  year  *thereof  it  is  enacted,  that  On  "  action  of  trespass,  or 

ftf  tcr  tliG  d.G&tii  of 

the  testator,  &o.,   trespass  On  the  case,  as  the  case  may  be,  may  be  main- 
bring  actions  for  ^  ^     .    .  „ 
injuries  to    real   tained  by  the  executors  or  administrators  of  any  person 

estate  committed  ^  .     .  ,  ^  /   \       j?  i 

within  six  months  deceased,  for  any  miury  to  the  real  estate  (m   ot  such 

before  the  death.  '  .■',.•'/.,...  .  ,  ■   , 

person,  committed  in  his  lifetime,  tor  which  an  action 
might  have  been  maintained  by  such  person,  so  as  such  injury  shall 
have  been  committed  within  six  calendar  months  before  the  death  of 
such  deceased  person  (y),  and  provided  such  action  shall  be  brought 


(k)  It  was  urged  hy  the  counsel  for 
the  plaintiff  In  this  case,  that  the  author- 
ities show  that  an  executor  may  sue  for 
a  trespass  to  a  chattel  real  of  his  testa- 
tor, inasmuch  as  it  has  been  held  that 
an  executor  may  maintain  ejectment,  or 
ej^tioiw  firmcB,  on  the  ouster  of  his  tes- 
tator (see  ante,  p.  *699,  and  note  (a), 
which  are,  in  fact,  actions  of  trespass) : 
And  Peytoe's  Case,  9  Co.  78,  S,  was 
cited.  There  the  court  referred  to  7 
H.  IV.,  6  J,  as  having  decided  that  by 
force  of  the  stat.  4  Edw.  III.  c.  7,  which 
gives  an  action  of  trespass  de  bonis  aspor- 
tatia  in  mta  iestatoris,  the  executors 
shall  have  ejectione  firrrm  in  mta  testa- 
toris,  because  that  is  an  action  of  tres- 
pass. On  reference  to  the  Year  Book 
itself,  it  appears  that,  in  fact,  the  argu- 
ment for  the  executor  was  that  the 
statute  enacts  that  executors  shall  have 
action  for  the  goods  taken  from  the 
possession  of  their  testators,  and  the 
term  is  nothing  but  a  chattel :  And  by 
Hankford  :  If  tenant  by  elegit  be  dis- 
seised and  dies,  his  executors  shall  have 
an  action  for  that. 

{x)  Quaere,  whether  these  words  apply 
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to  injuries  to  chattel  interests  in  land, 
or  whether  a  remedy  is  given  by  the 
stat.  4.  Edw.  III.  c.  7  :  See  aupi-a, 
p.  *70a,  and  note  (u). 

(y)  In  an  action  where  a  sole  plaintiff 
in  an  action  for  a  mandatory  injunction 
and  damages  for  obstruction  to  the  ac- 
cess of  light  to  a  freehold  house  had 
died  more  than  six  months  after  the 
issue  of  the  writ,  the  executor  and  devi- 
see obtained  the  common  order  to  carry 
on  proceedings.  On  motion  to  discharge 
this  order  for  irregularity  on  the  ground 
that  the  cause  of  action  did  not  con- 
tinue, and  that  there  was  no  transmis- 
sion of  interest  to  the  executor,  it  was 
held  that  though  any  action  by  the 
executor  for  injury  to  the  plaintiff's  real 
estate  might  under  this  section  be 
limited  to  the  six  months  prior  to  the 
plaintiff's  death,  still  he  could  recover 
damages  to  this  extent.  As  to  the  claim 
for  mandatory  injunction,  it  was  held 
that  this  devolved  on  the  executor  in 
his  right  as  devisee,  and  that  conse- 
quently he  could  maintain  such  claim : 
Jones  ».  Simes,  43  C.  D.  607. 
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within  one  year  after  the  death  of  such  person  ;  and  the  daraages, 
when  recovered,  shall  be  part  of  the  personal  estate  of  such  person." 

A  further  most  important  alteration  in  this  part  of  the  law  lias  been 
effected  by  the  stat.   9  &  10  "Vict.   c.   93   (entitled  An 
Act  for  compensating  the  Families  of  Persons  killed  by  [Lord  Campbell's 
Accidents),  which,  after  reciting  that  "no  action  at  law 
is  now  maintainable  against  a  person  who  by  his  wrongful  act,  neg- 
lect, or  default  may  have  caused  the  death  of  another  person,  and  it 
is  oftentimes  right  and  expedient  that  the  wrongdoer  in 
such  ease  should  be  answerable  in  damages  for  the  in-  maintainable 
juries  so  caused  by  him  :  "  enacts,  "  whensoever  the  death  son  causing  death 
of  a  person  (g)  shall  be  caused  by  wrongful  act,  neglect,   &c°"^    nmwith- 
or  *default,  and  the  act,  neglect,  or  default  is  such  as  of  'the'person  tn- 
would  (if  death  had  not  ensued)  have  entitled  the  party  ■'"" 
injured  to  maintain  an  action  and  recover  damages  in  respect  thereof, 
then  and  in  every  such  case  the  person  who  would  have  been  liable  if 
death  had  not  ensued  shall  be  liable  to  an  action  for  damages,  not- 
withstanding th'e  death  of  the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circumstances  as  amount  in  law  to 
felony. 

By  sect.  2,  "Every  such  action  shall  be  for  the  benefit  of  the  wife, 
husband,  parent,  and  child  (a)  of  the  person  whose  action  to  be  for 
death  shall  have  been  so  caused,  and  shall  be  brought  J^^  re°at?on8  an* 
by  and  in  the  name  of  the  executor  or  administrator  of  jii*"  •>?  brought 

■'  by    and    in    the 

the  person  deceased  ;  and  in  every  such  action  the  jury  name  of  executer 

■^  IN*  ■  ''•'or    admmiBtiator 

may  give  such  damages  (o)  *as  they  may  think  propor-  of  the  deceased : 
tioned  to  the  injury  resulting  from  such  death  to  the  parties  respec- 

(z)  The  Explorer,  L.  R.  3  Adm.  289 :  mourning  :  Dalton  v.  South-Eastern^ 
where  it  was  held  that  the  provision  of  Railway  Company,  4  0.  B.,  N.  8.,  396 : 
the  above  act  extended  to  a  case  where  but  must  give  compensation  for  pecu- 
the  person,  in  respect  of  whose  death  niary  loss  only  :  Blake  v.  Midland  Rail- 
damages  were  sought  to  be  recovered,  way  Company,  18  Q.  B.  93.  But  legal 
was  an  alien,  and  was  at  the  time  of  the  liability  alone  is  not  the  test  of  injury, 
wrongful  act,  neglect,  or  default  which  in  respect  of  which  damages  may  be 
caused  his  death,  on  board  a  foreign  recovered  :  The  reasonable  expectation 
vessel  on  the  high  seas.  of  pecuniary  advantage  by  the  relation 

(a)  This  does  not  extend  to  a  bastard  remaining  alive  may  be  taken  into  ac- 

child  :      Dickinson    v.    North-Eastern  count  by  the  jury,  and  damages  may 

Railway,  2  Hurlst.  &  C.  735.  be  given  in  respect  of  that  expectation 

(J)  The  jury,  in  estimating  the  dam-  being  disappointed,  and  the  probable 

ages,  cannot    take    into  consideration  pecuniary    loss     thereby    occasioned : 

mental  suffering  or  loss  of  society,  nor  Franklin  c.  South-Eastern  Railway,  3 

expenses  incurred  by  the  funeral  or  H.  &  N.  211.    Dalton  v.  South-Eastern 
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tively  for  whom  and  for  whose  benefit  such  action  shall  be  brought  ; 
and  the  amount  so  recovered,  after  deducting  the  costs  not  recovered 
from  the  defendant,  shall  be  divided  amongst  the  before  mentioned 
parties  in  such  shares  as  the  jury  by  their  verdict  shall  find  and  direct  (c). 
Sect.  3.  "  Not  more  than  one  action  shall  lie  for  and  in 

only    one    action 

shall  lie,  and  to  respect  of  the  Same  subiect-matter  of  complaint :  and 

be       commenced  ^  ,     ,,    ,  t        ■  i  . 

within      twelve   every  suoh  action  shall  be  commenced   within  twelve 

months :  ''  i       n        i       /.  i     t  -i 

calendar  months  after  the  death  of  such  deceased  person. 

plaintiff    to    de-  ,..,..«  , 

itver  a  full  par-       Sect.  4.     "  In  every  such  action  tlie  plaintitt  on  the 

ticnlar     of      the  ,,,,,  •      -,  ■,  -ii         ti 

person  for  whom  record  shall  be  required,  together  with  the  declaration, 
shall  be  claimed :  to  deliver  to  the  defendant  or  his  attorney  a  full  par- 
ticular of  the  person  or  persons  for  whom  and  on  whose  behalf  such 


Railway,  4  C.  B.,  N.  S.  396.  Duck- 
worth I).  Johnson,  4  H.  &  N.  653. 
Pym  «.  Great  Northern  Railway,  3 
Best  &  Sm.  759.  S.  C.  (in  error)  4 
Best  &  Sm.  396.  Sykes  «.  North- 
Eastern  Railway  Company,  44  L.  J.  C. 
P.  191.  Hetherington «).  North-Easteru 
Railway  Company,  9  Q.  B.  D.  160.  It 
should  be  observed  that  the  statute 
gives  to  the  personal  representative  a 
pause  of  action  beyond  tliat  whicli  the 
deceased  would  have,  if  he  survived, 
and  based  on  a  different  principle  :  for 
the  condition,  that  the  action  could 
have  been  maintained  by  the  deceased 
if  death  had  not  ensued,  has  reference 
.not  to  the  nature  of  the  loss  or  injury 
(.sustained,  but  to  the  circumstances 
under  which  the  bodily  injury  arose, 
and  the  nature  of  the  wrongful  act, 
neglect,  or  default  complained  of : 
Pym  v.  Great  Northern  Railway  Com- 
pany, 3  Best  &  Sm.  767.  4  Best  &  Sm. 
406.  It  must  be  further  observed,  that 
the  remedy  given  by  the  statute  is  to 
individuals,  and  not  to  a  class  ;  and 
therefore,  on  the  death  of  a  person 
whose  income  arose  from  land  and  per- 
sonalty, independent  of  any  exertion 
of  his  own,  no  portion  of  which  was 
lost  to  his  family  by  his  death,  the  ac- 
tion is  maintainable,  if,  in  consequence 
of  that  death,  the  mode  of  distribution 


among  the  members  is  changed  :  4  Best 
&  Sm.  396.  If,  however,  there  is  no 
evidence  of  actual  pecuniary  damage 
(in  the  sense  above  explained),  the  ac- 
tion will  fail:  Duckworth  ®.  Johnson, 
4  H.  &  N.  653.  If  the  personal  repre- 
sentative of  a  deceased  person  brings 
an  action  under  this  act,  it  is  a  good 
defense  that  the  defendants  paid  to 
such  deceased  person  in  his  lifetime, 
and  he  accepted  a  sum  of  money  in  full 
satisfaction  and  discharge  of  all  claims 
and  causes  of  action  he  had  against  the 
defendants :  the  cause  of  action  being 
defendant's  negligence,  which  has  been 
satisfied  in  the  lifetime  of  the  injured 
person,  and  his  death  does  not  create  a 
fresh  cause  of  action  :  Read  «.  Great 
Eastern  Railway,  L.  R.  3  Q.  B.  555. 

(c)  In  a  case  where  a  sum  of  money 
was  received  from  a  railway  company 
by  way  of  compensation  by  the  execu- 
tors of  a  person  whose  death  had  re- 
sulted from  injuries  received  in  an  ac- 
cident on  the  railway,  no  action  having 
been  brought  under  Lord  Campbell's 
Act,  the  executors  brought  an  action  in 
the  Chancery  Division,  to  which  all  the 
relatives  referred  to  in  section  3  of  the 
act  were  parties,  asking  for  a  declara^ 
tion  as  to  the  persons  entitled  to  the 
money.  The  court  held  that  it  could 
distribute  the  f  uud  amongst  such  of  the 
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*action  shall  be  brought,  and  of  the  nature  of  the  claim  in  respect  of 
which  damages  shall  be  sought  to  be  recovered  (d). 

Sect.  5.  "  The  following  words  and  expressions  are  intended  to  have 
the  meanings  hereby  assigned  to  them  respectively,  so  construction  of 
far  as  such  meanings  are  not  excluded  by  the  context  *"'■ 
or  by  the  nature  of  the  subject-matter  :  that  is  to  say,  words  denot- 
ing the  singular  number  are  to  be  understood  to  apply  also  to  a  plu- 
rality of  persons  or  things  ;  and  words  denoting  the  masculine  gender 
are  to  be  understood  to  apply  also  to  persons  of  the  feminine  gender  ; 
and  the  word  '  person '  shall  apply  to  bodies  politic  and  corporate  ; 
and  the  word  '  parent '  shall  include  father  and  mother,  and  grand- 
father and  grandmother,  and  stepfather  and  stepmother  ;  and  the 
word  'child'  shall  include  son  and  daughter,  and  grandson  and  grand- 
daughter, and  stepson  and  stepdaughter." 

By  stat.  27  &  28  Vict.  c.  95,  s.  1,  it  is  enacted,  that  if  it  shall  hap- 
pen that  no  action  such  as  is  mentioned  in  statute  9  &  27  &  28  Vict.  c. 
10  Vict,  shall  be  brought  by  the  executor  or  adminis-  tion  brought*  by 
trator  of  the  deceased  within  six  months  after  the  death,  in^sfx^monthaf^t 
such  action  may  be  brought  by  and  in  the  name  of  the  "y^the'  pSsons 
persons  for  whose  benefit  such  action  would  have  been,  est"e^'in"Ve°'re- 
if  it  had  been  brought  in  the  name  of  the  executor  or  °°"- 
administrator  (e). 

The  question  has  been  raised  as  to  whethei',  in  a  case  where  a  per- 
son has  brought  an  action  as  administratrix  of  the  deceased  under 
Lord  Campbell's  Act,  and  has  obtained  judgment  and  been  paid  dam- 
ages as  such  administratrix  in  full  satisfaction,  and  discharge,  of  the 
judgment  and  causes  of  action,  the  same  administratrix  is  entitled  to 
bring  another  action  as  administratrix,  outside  the  provisions  of  such 
act,  in  respect  of  the  assets  and  estate  of  the  deceased,  and  whether 
an  admission  on  the  record  made  in  the  action  under  the  act  can  be 
set  up  in  the  other  action,  so  that  the  defendants,  who  have  submitted 
in  the  action  under  the  act,  are  to  be  precluded  from  denying  the  facts 
alleged  in  the  other  action.  It  was  *decided  in  Leggott  v.  Great 
Northern  Rail.  Co.  (/"),  that  inasmuch  as  the  entire  object  and  effect 
of  the  two  actions  are  totally  different  and  they  are  brought  in  differ- 
ent rights  (although  the  machinery  nominally  is  the  same),  the  admin- 
relatives  of  the  deceased  as  suflfered  B.  &  E.  168,  as  to  the  form  of  the 
damage  by  reason  of  the  death,  in  the      declaration. 

same  manner  as  a  jury  could  have  done  («)  By  sect.  3,  money  may  be  paid 

in  an  action  under  the  act :  Bulmer  «.      into  court  in  one  sum. 
Bulmer,  35  0.  D.  409.  (/)  1  Q.  B.  B.  599. 

((J)  See  Chapman  «.  Kothwell,  1  >E. 
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istratrix,  in  the  action  under  the  act  suing,  not  in  respect  of  anything 
which  belonged  to  the  deceased,  but  by  force  of  the  statute  which 
enacts  that  the  deceased's  death  is  to  be  made  the  subject  of  an  action, 
just  as  if  he  had  lived,  the  second  action  is  not  barred  by  the  judgment 
and  satisfaction  in  the  action  under  the  act,  .and  that  there  is  no 
estoppel  of  which  either  party  can  take  advantage. 

Akin  to  the  right  of  action  by  an  executor  or  administrator  under 

E  1  era'  Lia-  ^^^^  ^*'*'  '®  ^^^  ''^  ^^  legal  personal  representative  of  a 
biiity  Act,  1880.  deceased  workman  against  his  employer  under  stat.  43 
Stat.  43  & 44 Vict.  &  44  Vict.  c.  42  (Employers' Liability  Act,  1880),  which 
enacts  "  where  after  the  commencement  of  this  Act  per- 
sonal injury  is  caused  to  a  workman "  in  any  of  the  various  ways 
mentioned  in  section  1,  "the  workman,  or,  in  case  the  injury  results  in 
_      J  death,  the  legal  personal  representatives  of  the  workman, 

and  any  persons  entitled  in  case  of  death,  shall  have 
the  same  right  of  compensation  and  remedies  against  the  employer  as 
if  the  workman  had  not  been  a  workman  of,  nor  in  the  service  of,  the 
employer,  nor  engaged  in  his  work. 

Section  2,  enumerates  cases  in  which  the   workman   shall  not   be 
Sect.  8.  entitled  to  any  right  of  compensation  or  remedy  under 

the  act. 
^'^^'  ^"  Section  3,  limits  the  amount  of  compensation  recover- 

able under  the  act. 

By  section  4,  an  action  under  the  act  shall  not  be  maintainable  un- 
less notice  that  the  injury  has  been  sustained  is  given 
within  six  weeks,  and  the  action  is  commenced  within 
six  months  from  the  occurrence  af  the  accident  causing  the  injury,  or, 
in  case  of  death,  within  twelve  months  from  the  time  of  death  :  pro- 
vided always,  that,  in  case  of  death,  the  want  of  sucli  notice  shall  be 
no  bar  to  the  maintenance  of  such  action  *if  the  judge  shall  be  of 
opinion  that  there  was  reasonable  excuse  for  such  want  of  notice.  ■ 
ggi,j  g  By  section  5,  money  payable  under  any  penalty  is  to 

be  deducted  from  compensation  awarded. 

Section  6,  assigns  the  trial  of  actions  under  the  act  to 
Sect.  6.  the  county  court  (subject  to  removal  into  the  superior 

court). 

Section  7,  deals  with  the  contents  of  the  notice  of  in- 
jury required  by  the  act,  and  the  mode  of  service. 

It  must  be  observed,  that  if  the  executor  can  show  that  damage  has 
accrued  to  the  personal  estate  of  the  testator  by  the  breach  of  an 
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express  or  implied  promise,  he  may  well  sustain  an  action,  at  common 
law,  to  recover  sucli  damage,  although  the  action  is  .  .j^^^ 
in  some  sort  founded  on  a  tort.  Thus  in  Knights  v.  oantractu. 
Quarles  {g),  where  an  administrator  declai'ed  in  assumpsit  against  an 
attorney  for  negligence  in  investigating  a  title  about  to  be  conveyed 
to  the  intestate,  and  the  declaration  went  on  to  allege  special  damage 
to  the  personal  estate  ;  the  defendant  demurred  ;  and  it  was  urged 
on  his  behalf,  that  the  action,  though  in  form  ex  contractu,  was  in 
substance  ex  delicto,  the  breach  of  promise  complained  of  being  no 
more  than  a  tort  arising  out  of  a  neglect  of  duty  :  But  the  court  were 
of  opinion  that  there  was  no  ground  for  the  demurrer,  an  express 
promise  being  alleged,  a  breach  of  it  in  the  lifetime  of  the  intestate, 
and  an  injury  to  his  personal  property,  the  truth  of  which  allegations 
was  admitted  by  the  demurrer  :  that  it  made  no  difference  in  this  case 
whether  the  promise  was  express  or  implied,  the  whole  transaction 
resting  on  a  contract  ;  that  though,  perhaps,  the  intestate  might  have 
brought  case  or  assumpsit  at  his  election,  assumpsit  being  the  only 
remedy  for  the  administrator,  it  was  very  necessaiy  the  action  should 
be  maintained,  or  the  defendant  might  escape  out  of  the  consequences 
of  his  misconduct,  and  the  intestate's  estate  suffer  an  irreparable 
injury  :  It  was  further  observed,  that  if  a  man  contracted  *for  a  safe 
conveyance  by  a  coach,  and  sustained  an  injury  by  a  fall,  by  which 
his  means  of  improving  his  personal  property  were  destroyed,  and  that 
property  in  consequence  injured — though  it  was  clear,  he,  in  his  life- 
time, might,  at  his  election,  sue  the  coach  proprietor  in  contract  or  in 
tort,  it  could  be  doubted  that  his  executor  might  sue  in  assumpsit  for 
the  consequences  of  the  coach  proprietor's  breach  of  contract  (A). 

The  above  rule  of  the  common  law  that  actio  personalis  moritur 
cum  persona  seems  never  to  have  been  applied  by  the  old  -^v^jjetiier  the  rule 
authorities  to  causes  of  action  on  contracts  :  On  the  con-  ^%tir'^m'per- 
travy,  those  authorities  are  uniform,  that  this  maxim  is  f"?:*;?"  ^™5.  ''^ 

J  ^  '  applied  to  actions 

always  to  be  understood  of  a  tort,  and  that  the  personal  °"  contracts : 
representative  may  "sue,  by  the  common  law,  not  only  for  all  debts 
due  to  the  deceased  by  specialty  or  otherwise,  but  for  all  covenants 
and  indeed  all  contracts  with  the  testator  broken  in  his  lifetime  (i). 

(g)  3  Bred.  &  Bingh.  103.  made   by  Mellor    and  Quain,  JJ.,   in 

(h)  See    Accord.    Alton  v.   Midland  Leggott  ®.    Great    Northern    Railway 

Railway  Company,  19  C.  B.,  N.  S.  243,  Company,  1  Q.  B.  D.  599. 

per  Willes,  J. ,  and  Bradshaw  v.  Lan-  (i)  See  Com.  Dig.  Administration  (B. 

cashire  and  Yorkshire  Railway  Com-  13).     Covenant  (B.  1).  Bac.    Abr.  Ex- 

pany,  L.  R.  10  C.   P.  189  :  but  as  to  ors.  (N.) 

tlie  latter   case,   see   the   observations 
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And  the  reason  appears  to  be  that  these  are  chases  in  action,  and  are 
parcel  of  the  personal  estate,  in  respect  of  which  the  executor  or 
administrator  represents  the  person  of  the  deceased,  and  is  in  law  his 
assignee  (J).  But  these  authorities  have  been  limited  by  modern 
decisions  hereafter  to  be  mentioned,  and  must,  at  this  day,  be  under- 
stood with  some  qualification. 

A  qualification  has,  in  the  first  place,  been  introduced  by  the  case 
where  the  breach  ^^  Chamberlain  V.  Williamson  (h),  which  seems  to  have 
an  Injury^  to  The  established  that  no  action  is  maintainable  by  the  execu- 
person :  jqj.  qj.  administrator  upon  an  express  or  implied  promise 

to  *the  deceased,  where  the  damage  consisted  entirely  in  the  personal 
suffering  of  the  deceased,  without  any  injury  to  his  personal  estate. 
"  Executors  and  administrators,"  said  Lord  EUenborough  in  that  case, 
"  are  the  representatives  of  the  personal  property,  that  is,  the  debts 
and  goods  of  the  deceased,  but  not  of  their  wrongs,  except  where 
those  wrongs  operate  to  the  temporal  injury  of  their  personal  estate." 
Accordingly  it  was  then  held,  that  an  executor  or  administrator 
cannot  have  an  action  for  a  breach  of  promise  of  marriage  to  the 
deceased,  where  no  special  damage  to  the  personal  estate  can  be  stated 
on  the  record  {V).  So  with  respect  to  injuries  affecting  the  life  and 
health  of  the  deceased  :  all  such  as  arise  out  of  the  unskillfulness 
of  medical  pi-actitioners  ;  the  imprisonment  of  the  party  brought  on 
by  the  negligence  of  his  attorney  ;  generally  speaking,  no  action  can 
be  sustained  by  the  executor  or  administrator  on  a  breach  of  the 
implied  promise  by  the  person  employed  to  exhibit  ■  a  proper  portion 
of  skill  and  attention  :  such  cases  being,  in  substance,  actions  for 
injuries  to  the  person  (m). 

(J)  Raymond  v.  Fitch,    3    Crompt.  had  been  held  maintainable.    But  that 

Mees.   &   Rose.    588,    597.    Ante,    p.  learned  person  did  the  writer  the  favor 

*696.  of  informing  him,   that  although    he 

(k)  3  Maule  &  Selw.  408.  For  the  (Sergeant  Peake)  was  so  instructed  by 
converse  of  this  case,  see  Finlay  v.  his  client,  he  afterward  received  a  letter 
Chirney,  30  Q.  B.  D.  494,  where  it  was  from  Mr.  Gould,  of  the  Irish  bar,  in- 
held  that  an  action  for  breach  of  forming  him  that  no  such  case  had  oc- 
promise  of  marriage  where  no  special  curred  In  the  Court  of  K.  B.  there,  but 
damage  is  alleged,  does  not  survive  that  in  the  year  1813,  a  case  of — Ad- 
against  the  personal  representatives' of  minlstrator  of  Tewtry  «,  O'Regan  (In 
the  promisor.  which  he  was  counsel),  had  come  before 

(0  Mr.  Sergeant  Peake,  who  argued  the  Court  of  Exchequer,  and  that  court 

in  Chamberlain  v.  Wiljiamson,  in  sup-  held,  that  the  action  was  not  maintain- 

port  of  the  executor's  right,  stated  that  able. 

a  case  of  the  sort  had  been  lately  before  (m)  Chamberlain    v.  Williamson,    3 

the  K.  B.  in  Ireland,  in  which  the  action  M.  &  S.  415,  416.     See  ante  pp  *708 
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A  further  qualification  of  the  old  authorities  has  taken  place  in 
respect  to  contracts  relating  to  the  freehold. 

It  has  been  settled,  from  the  earliest  times,  that  the  right  to  sue 
upon  covenants  real  will  in  many  cases  descend  to  the  actions  upon  cove- 
heirs  of  the  covenantee,  or  go  to  his  assignee,  to  the  ex-  °™'^  ^^'^  ' 
elusion  of  the  executor.  Thus,  if  a  feoffment  be  made  in  *fee  and  the 
feoffor  covenants  to  warrant  the  lands  or  otherwise,  to  the  feoffor  and 
his  heirs,  in  this  case  the  heir  of  the  feoffor  shall  take  advantage  of  the 
covenant  («.).  So  the  interest  in  a  covenant  to  levy  a  fine  has  been 
taken  to  be  an  inheritance  descending  to  the  heir  of  the  covenantee  (o). 
And  the  heir  may  have  an  action  on  a  covenant  real,  although  nothing 
has  descended  on  him  from  the  ancestor,  with  which  the  covenant 
can  run  :  As  if  A.  covenant  with  B.  and  his  heirs  to  infeoff  B.  and  his 
heirs,  and  B.  dies  before  it  can  done,  in  this  case  his  heii'S  shall 
take  advantage  of  it  (^).  So  where  three  coparceners  purchased  land 
in  fee  and  mutually  covenant  for  them  and  their  heirs,  with  them  and 
every  of  them  and  their  heirs,  that  the  survivors  should  convey 
to  the  heirs  of  such  as  should  die  first,  it  was  resolved  that  this  was  a 
real  covenant,  and  went  to  the  heir  of  the  covenantee  (g").  And  a 
covenant  which  runs  with  the  land  will  go  to  the  heir,  not  only  with- 
out naming  him,  but  where  it  is  made  with  the  covenantee  and  Ms 
executors  (»•). 

But  if  such  a  covenant  had  been  broken  in  the  lifetime  of  the  testator, 
or  intestate,  it  should  seem,  according  to  the  old  *authorities  before 
mentioned,  that  the  rule   was,  that    the  executor  or  administrator 

*709,  as  to  the  cases  where  actions  of  an"d  continued  so  in  the  time  of  the 
this  kind  are  maintainable.  heir,  it  was  a  damage  to  the  heir,  and 
(ra)  Touchst.  175.  the  jury  must  give  as  much  ia  damages 
(o)  Winter  ».  D'Evreux,  3  P.   Wms.  as  will  put  the  premises  into  repair  ;  but 
189,  note  (B).  that  thereby  no  damages  are  given  in 
(p)  Pitz.  N.  B.  145,  C.  Touchst.  175.  respect  of  the  time  the  premises  con- 
(?)  'Wooton  B.  Cooke,  Jenk.  241.  tinned  in  decay,  but  in  respect  of  what 
(r)  Lougher  v.  "Williams,  3  Lev.  93.  it  will  cost  at  the  time  of  action  brought 
So  where  the  heir  assigned  a  breach  in  to  put  the  premises  in  repair :  where- 
covenant,  that  the  premises  were  out  of  fore  per  decern  annos  was    frivolous  : 
repair  tali  die  et  per  decern  annos,  which  Vivian  v.  Campion,  1   Salk.  141.     Ac- 
Included  part  of  his  ancestor's  time ;  cording  to  a  report  of  this  case  in  11 
after  verdict  for  the  plaintiff,   it  was  Mod.  45  (a  book,  it  must  be  allowed,  of 
moved  in  arrest  of  judgment  that  part  indifferent  authority).  Lord  Holt  added, 
of  the  ten  years  occurred  in  the  life  of  that    the   heir  ought   not  to  allege  a 
the  ancestor  ;  but  it  was  laid  down  by  breach  in  the  ancestor's  time,  because 
Holt,  C.  J.,  that  if  the  premises  were  that  belongs  to  the  executor. 
out  of  repair  In  the  time  of  the  ancestor, 
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might  sue  upon  it.  Thus  it  is  laid  down  in  Comyn's  Digest  (s),  that 
if  a  man  covenants  with  B.,  his  heirs  and  assigns  upon  a  grant  or  con- 
veyance of  an  inheritance,  the  executor  or  administrator  may  have 
covenant  for  damages  upon  a  breach  in  his  lifetime  {€). 

This  rule,  however,  has  been  directly  qualified  by  the  decision  of 
where  a  formal  the  case  of  Kingdon  V.  Nottle  {u),  followed  by  that  of 
tokeS''pia°em  thi  King  w.  Jones  («),  in  which  cases  it  was  held  that  where 
Mmt'butthesubl  tliere  are  covenants  real,  that  is  which  run  with  the  land, 
ha*"*ari8en*sinM  ^"^  descend  to  the  heir,  though  there  may  have  been  a 
his  death.  formal  breach  in  the  ancestor's  lifetime,  yet  if  the  sub- 

stantial damage  has  taken  place  since  his  death,  the  real  representa-, 
tive,  and  not  the  personal,  is  the  proper  plaintiff. 

In  Kingdon  v.  Nottle,  a  grantor  of  an  estate  in  fee  had  covenanted 
with  the  grantee,  that  he  was  seized  in  fee  and  had  a  right  to  con- 
vey, &o. :  And  it  was  held  that  the  executor  of  the  grantee  could  not 
maintain  an  action,  assigning  for  breach  that  the  grantor  was  not 
seised  in  fee  and  had  not  a  right  to  convey  (w).  In  King  v.  Jones,  a 
vendor  had  covenanted  with  the  vendee  and  his  heirs  for  further 
assurance  on  request,  and  a  request  was  made  by  the  vendee  in  his 
lifetime  to  have  a  fine  levied,  but  no  such  fine  was  levied,  and  the 
vendee  was  ciot  evicted  during  his  lifetime,  but  his  heir  was  afterward 
evicted  :  And  it  was  held,  that  as  the  ultimate  *damage  had  not  been 
sustained  in  the  time  of  the  ancestor,  the  action  remained  to  the  heir 
in  preference  to  the  executor,  although  the  breach  accrued  in  the 
ancestor's  lifetime  by  the  request  and  refusal  (a;). 

But  it  was  admitted  by  the  judges,  in  these  cases,  that  when  the  ulti- 
mate damage  is  sustained  in  the  lifetime  of  the  ancestor,  as  where  he 
is  evicted,  and   the  land,  and  consequently  the   covenant,  does  not 

(s)  Tit.  Covenant  (B.  1).  action,  tlie  law  hath  cast  that  action 

(i)  See  also  Went.  Off.  Ex.  160,  14th  upon  the  executor." 

edition,  where  it    is   said,    "  Perhaps  (m)  1  M.  &  S.  355. 

some  will  doubt  of  covenant  touching  (»)  5  Taunt.  418  :  affirmed  in  error  in 

inheritance,     viz.,    the    assurance    of  4  M.  &  S.  188. 

lands,  or  enjoyment  thereof  free  from  («;)  In  another    action  of  the  same 

this  or  that  encumbrance,  or  the  like  ;  name,  in  4  M.  &  S.  53,  it  was  held  that 

yet  even  in  those  cases  if  the  covenant  the  action  was  properly  brought  by  a 

were  broken  in  the  testator's  lifetime,  devisee. 

I  think  clearly  the  action  is  accrued  to  (a)  It  was  held  by  Mr.  Justice  Bay- 

the  executor,  for  that  his  testator  was  ley,  in  the  case  of  Kingdon  «.  Nottle, 

to  recover  damages   in  the    action  of  1  M.   &  8.   363,  that  if  the  executor 

covenant  for  that  breach  ;  and  he  being  could  allege  in  his  declaration  that  the 

entitled  to  these  damages  as  principal,  testator  was  prevented  from  selling  the 

and  not  any  accessory  thing  in  that  estate  by  the  assigned  breach  of  the 
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descend  to  the  heir,  there  the  executor  can  only  sue  upon  the  cove- 
nant (y).  And  the  court,  with  this  distinction,  recognized  the  decision 
of  Lucy  V.  Levington  (z),  where  it  was  held  that  the  executor  might 
recover  for  a  breach,  in  his  testator's  life,  of  a  covenant  for  quiet 
enjoyment. 

In  the  before  mentioned  case  of  Knights  v.  Quarles  (a),  an  action  of 
assumpsit  was  brought  by  an  administrator,  against  an 

■*  ...  .         .  .  actions    on    con- 

attorney,  for  nearliarence  in  investisratinsr  a  title  about  to  tracts  not  under 

•"  .  o  o  ^  seal    relating   to 

be  conveyed  to  the  intestate,  by  means  of  which  the  i™<i  • 
premises  were  conveyed  to  him  with  a  bad  title  ;  and  the  declaration 
went  on  to  aver,  that  the  testator  was  thereby  unable  to  sell  the  prop- 
erty, and  alleged  special  damage  to  the  personal  estate  :  It  was 
objected,  on  demurrer  to  the  declaration  that  this  was  a  contract 
regarding  land  on  which  an  administrator  could  not  sue  :  But  the 
Court  of  Common  Pleas  unanimously  held  the  action  well  brought. 

In  Orme  v.  Broughton  (5)  the  declaration,  in  an  action  of  assumpsit 
hj  an  administrator,  alleged  that  in  consideration  that  the  deceased  had 
agreed  to  buy  certain  land  of  the  *defendant  at  a  certain  price,  and 
had  paid  him  part  thereof,  as  deposit  money,  the  defendant  promised 
the  deceased  to  furnish  an  abstract  of  a  good  title  to  the  land,  in 
sufficient  time  for  the  completion  of  the  purchase  by  a  day  specified, 
and  that  he  was  requested  by  the  deceased  to  furnish  it,  and  failed  ; 
by  means  whereof  the  deceased  lost  the  benefit  of  the  purchase,  and 
was  put  to  expense  in  endeavoring  to  procure  the  said  title,  and  was 
deprived  of  the  use  of  the  money  deposited  :  To  this  declaration  the 
defendant  demurred  :  and  it  was  urged,  in  support  of  the  demurrer, 
that  the  contract  was  still  open  and  existing,  and  that,  though  the 
intestate  had  recovered  damages,  he  might  still  have  brought  a  second 
action,  or  have  proceeded  in  equity  to  enforce  the  performance  :  and 
that  the  damage,  if  any,  was  to  the  heir,  and  not  to  the  administra- 
tor :  But  the  Court  of  Common  Pleas  held  that  the  plaintiff  was 
entitled  to  judgment  ;  for  that  there  appeared  on  the  face  of  the 
record  a  personal  contract,  a  breach  of  it  in  the  lifetime  of  the  intes- 
tate, and  a  loss  to  his  personal   pi-operty  :  That   after  bringing  an 

covenant,  perhaps  he  might  maintain  does  not  appear  quite  satisfactory,  inas- 

the  action.  much  as  an  heir  may  sue  on  a  cove- 

{y)  1  M.   &  S.  365,  366.     5  Taunt.  nant  real,  though  he  talies  nothing  by 

427.     The  reason  assigned  in  this  case  descent :  See  ante,  p.  *711. 

for  excluding  the  heir,  viz.,  that  the  (z)  3  Lev.  26. 

ancestor  having  been  evicted  ip  his  life-  (a)  Bred.  &  B.  102.     Ante,  p.  *708. 

time,   nothing  descended  to  the  heir,  (6)  10  Bingh.  533. 
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action  in  which  the  grievance  alleged  was  a  loss  sustained  by  breach 
of  the  contract,  it  would  be  impossible  to  bring  a  second  action,  or  to 
resort  to  any  other  means  to  enforce  the  contract  :  And  that  it  was 
clear  the  heir  could  not  sue  the  defendant  ;  for  in  all  the  cases  where 
the  heir  had  sued,  the  action  had  been  on  a  covenant :  but  he  could 
have  no  right  of  action  on  a  mere  agreement  to  sell. 

The  language  of  the  judges  in  the  before  mentioned  case  of  Cham- 
whether  an  exec-  berlain  V.  Williamson  (c),  seems  to  justify  an  inference, 
S'contSb^okeS  t^^*  ^he  right  of  an  executor  or  administrator  to  sue  on 
ifte"'VhCTe*'°no  a  breach  of  contract  made  with  the  deceased  is  confined 
peraonai  *%8tate  *°  casBs  in  which  such  breach  can  be  stated  as  a  damage 
can  be  stated :  ^q  ^jjg  pergonal  estate  :  And  although  in  the  earlier  case 
of  Kingdon  v.  Nottle  (fZ),  where  the  plaintiff  sued  as  executor,  it  seems 
to  have  been  in  some  degree  conceded  by  the  court  that  if  any  damage 
had  accrued  to  the  testator  in  his  lifetime,  by  breach  *of  the  covenant 
real,  the  executor  might  have  maintained  the  action  :  yet  Lord  Ellen- 
borough,  when  the  case  of  Kingdon  ■«.  Nottle  was  again  brought 
before  the  court  (e)  (the  devisee  being  then  the  plaintiff),  appears  tO' 
regard  the  intervening  case  of  Chamberlain  v.  Williamson,  as  having 
established  that  the  right  to  sue  is  so  confined. 

In  a  former  edition  of  this  work,  the  writer  ventured  to  suggest 
a  doubt,  whether  the  law  thus  considered  was  not  at  variance  with 
two  former  decisions,  viz.,  the  case  of  Morley  v.  Polhill  (/"),  and  that 
of  Smith  V.  Simonds  (<?),  which  did  not  appear  to  have  been  noticed 
by  the  counsel  or  court  in  any  |^of  the  modern  cases  on  the  subject 
of  the  right  of  an  executor  to  sue  on  breaches  of  covenants,  running 
with  the  land,  incurred  in  the  lifetime  of  the  testator.  In  the  former 
of  these  two  cases,  it  was  held  that  the  executor  of  a  deceased  bishop 
might  bring  an  action  against  a  lessee  on  a  breach,  in  the  lifetime 
of  the  testator,  of  a  covenant  to  repair  in  a  former  bishop's  lease  :  In 
the  latter,  an  administrator  de.  bonis  noii  brought  covenant,  and 
assigned  for  breach,  in  the  lifetime  of  his  testator,  that  the. land  was 
not  discharged  of  incumbrances  ;  and  it  was  held  on  error  that  the 
action  well  lay. 

This  doubt  has. been  justified  by  the  subsequent  decision  of  the 
Court  of  Exchequer  in  Raymond  v.  Fitch  (A).  In  that  case,  the 
question  was,  whether  an  executor  could  sue  the  lessee  of  his  testator 
on  a  breach  of  a  covenant  not  to  fell,  stub  up,  head,  lop  or  top  timber 

(c)  Ante,  p.  *709.  (f)  2  Ventr.  56. 

(d)  1  M.  &  S.  355.  (g)  Comberb.  64. 

(e)  4  M.  &  S.  53.  (h)  2  Crompt.  M.  &  R.  588. 
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trees,  excepted  out  of  the  demise,  such  breach  having  been  committed 
in  the  lifetime  of  the  testator  ;  and  no  part  of  the  timber,  loppings  or 
toppings  appearing  to  have  been  removed  by  the  defendant :  And  it 
was  held  in  the  affirmative  :  and  Lord  Abinger,  in  delivering  the  judg- 
ment of  the  barons,  observed,  that  it  had  been  urged  on  the  part  of 
the  defendant  that  the  limitation  of  the  old  authorities,  effected  by  the 
case  of  Chamberlain  v.  Williamson,  must  be  applied  to  all  contracts 
except  such  *as  directly  relate  to  the  personal  estate,  and  tlie  perform- 
ance of  which  would  necessarily  be  a  benefit,  and  the  breach  a  damage, 
to  the  personal  estate  of  the  testator,  whether  such  contracts  are  under 
seal  or  not  :  and  that  upon  such  contracts  the  executor  could  not  sue 
without  alleging  a  special  damage  to  the  personal  estate  :  But  that  the 
case  certainly  did  not  go  that  length  ;  and  that  he  and  the  other 
barons  (Parke,  BoUand,  and  Gurney)  thought  that  such  an  extension 
of  the  doctrine  laid  down  in  it  was  not  warranted  by  law,  and  that  it 
could  not  be  extended  to  a  contract  broken  in  the  lifetime  of  the 
deceased,  the  benefit  of  which,  if  it  were  yet  unbroken,  would  pass  to 
the  executor  as  part  of  the  personal  estate  ;  at  all  events,  not  to  such 
a  contract  under  seal  ;  that  the  present  case  was  one  of  that  descrip- 
tion ;  that  it  was  a  case  more  favorable  to  the  executors  than  those  of 
Morley  v.  Polhill  (i).  Smith  v.  Sinionds  (_/),  and  Lucy  v.  Levington  {K), 
in  which  the  covenant  ran  with  the  land  ;  and  that  if  the  last  case  was 
to  be  considered  as  having  been  decided,  as  was  suggested  in  the 
argument,  on  the  ground  that  the  loss  of  rents  and  profits  by  an 
eviction  of  the  testator  was  an  injury  to  the  personal  estate  (though 
such  a  ground  was  not  intimated  in  either  report),  it  was  difficult  to 
say  that  the  loss  of  the  shade  and  casual  profits  of  trees  was  not 
equally  so. 

It  should  be  observed,  that  in  the  case  of  Raymond  v.  Fitch,  above 
stated,  the  covenant  in  question  was  purely  collateral,  and  did  not  run 
with  the  land  ;  for  the  trees,  which  it  was  covenanted  not  to  fell,  &c., 
were  excepted  from  the  demise  ;  and  therefore  the  heir  or  devisee  of 
the  land,  on  which  the  trees  grew,  could  not  sue  for  a  breach  of  the 
covenant,  whether  incurred  before  or  after  the  death  of  the  covenan- 
tee :  Unless,  therefore,  the  executor  had  the  power  to  sue,  all  remedy 
was  lost. 

The  authority  of  this  decision  was  fully  confirmed  and  acted  on  in 
the  subsequent  case  of  Ricketts  v.  Weaver  (Z),  *in  which  it  was  held, 
that  an  executor  of  a  tenant  for  life  may  sue  for  a  breach,  incuiTed  in, 

(j)  AnU,  p.  *715.  W  Ante,  p.  *713. 

(^■)  Ante,  p.  *715.  (0  13  M.  &  W.  718. 
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the  testator's  lifetime,  by  his  lessee,  of  a  covenant  to  repair,  without 
averring  any  damage  to  his  personal  estate  : — And  the  result  of  the 
case  of  Raymond  v.  Fitch  was  stated  by  Parke,  B.,  to  be,  that  unless 
it  be  a  covenant  in  which  the  heir  alone  can  sue  (according  to  King- 
don  V.  Nottle  (m),  and  King  v.  Jones  {n) )  for  a  breach  of  the  cove- 
nant in  the  lifetime  of  the  testator,  the  executor  can  sue,  except  it  is 
a  mere  personal  contract,  in  which  the  rule  applies  that  actio  personalis 
moritur  cum  persona. 

An  action  will  lie  for  an  executor  or  administrator  upon  a  promise 
made  to  the  deceased  for  the  exclusive  benefit  of  a  third  party  :  Thus, 
where  A.  promised  to  B.  that  if  B.  would  pay  50?.  to  C,  his  son,  who 
was  married  to  D.,  the  daughter  of  A.,  that  then  he  would  pay  100?. 
to  D.,  his  daughter,  at  such  a  time  ;  B.  paid  the  501.  to  C,  and  A. 
failed  of  the  payment  of  the  lOOZ.:  B.  died  intestate  ;  E.,his  executor, 
brought  an  action  upon  the  case  upon  assumpsit,  upon  the  promise 
made  to  B.,  the  intestate  ;  and  it  was  adjudged  that  the  action  did 
well  lie  by  the  administrator,  although  he  should  have  no  benefit  by 
it  if  he  did  recover  (o). 

Wherever  the  reversion  is  for  years,  the  executor  or  administrator 
Actions  on  cove-  is  of  course  the  only  party  capable  of  suing  on  a  cove- 
rt reveraioner°for  nant  made  with  the  lessor,  whether  it  run  with  the  land 
y**™-  or  be  in  gross  {p).     An  executor  of  tenant  for  years  is 

expressly  within  the  statute  of  32  Hen.  VIII.  c.  34,  and  may  maintain 
•covenant  against  the  assignee  of  the  reversion. 

(m)  Ante,  p.  *712.  ip)  Roscce    on   Actions,  443.      See 

(n)  Ante,  p.  *712.  Mackay   «.   Mackreth,   3  Chitt.   Rep. 

(o)  Bafield  v.  CoUard,  Sty.  6.  461. 

\  American  statutes.    Actions  for  the  They  may  sue  for  waste  trespass  and 

recovery  of  real  or  personal  poperty,  conversion  committed  during  the  life- 

«r  for  possession  thereof,  and  all  actions  time  of  the  deceased,  both  as  to  his  real 

founded  upon  contracts  may  be  main-  and  personal    property,  in   California 

tained  by  and  against  executors  and  (Code  C.  P.  §  1583),  Colorado  (1891  An. 

administrators,  in  all  cases  in  which  the  Stats.   §  2917),  Z»aA;oto  (1887  C.  L.  § 

same  mjght  have  been  maintained  by  5862),  IdaJio  (1887  R.  S.  §  5551),  Mon- 

the  deceased,  in  California  (Code  C.  P.  tana  (1887  C.  S.  p.  332,  §  327),  Nevada 

§  1582),  Dakota  (1887  C.  L.  §  5861),  (1885  G.  S.  §  2865),  New  Jersey  (1877 
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370),    Texas  (1888    R.   S.    Art.    1301),  person  or  property,  in  Illinois  (1891  R. 
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Ch.  I.  §  I.J 


Of  Choses  in  Action. 


21 


injuries,  deceit,  and  fraud,  in  Kansas 
(1889  G.  S.  §  4516) ;  replevin,  trover, 
assault,  and  trespass,  in  Maine  (1883 
R.  S.  c.  87,  §  8)  ;  replevin,  assault, 
false  imprisonment,  damages  for  goods 
taken  or  converted,  or  for  injury  to  real 
and  personal  estate,  and  actions  against 
sheriffs,  in  Massachusetts  (1883  P.  S.  c. 
165,  §  1,  c.  166,  §  1)  ;  waste,  replevin, 
trover,  trespass,  and  ejectment,  in 
Bfwde  Island  (1883  P.  S.  c.  204,  §§  8,  9) ; 
actions  to  protect  property  rights,  re- 
plevin, and  trover,  in  Vermo7ii  (1880 
R.  L.  §  2133,  3138). 

In  the  following  states  all  actions  sur- 
vive :  Iowa  (1888  R.  0.  §  3535) ;  Wash- 
ington  (1891  An.  Stats.  §  704)  ;  with 
the  following  specified  exceptions : 
libel,  certain  trespasses,  and  forrecoveiy 
of  real  estate,  in  Colorado  (1891  An. 
Stats.  §  2917) ;  personal  actions  for 
injuries,  in  Florida  (1892  R.  S.  §  989) ; 
slander,  in  Maryland  (1888  P.  G.  L.  Art. 
93,  §  104) ;  libel,  injury  to  person,  and 
marital  causes  of  action,  in  North 
Carolina  (1883  Code,  §§  1490,  1491, 
1497)  ;  libel  and  slander,  in  Tennessee 
(1884  Code,  §  3560) ;  libel,  malicious 
prosecution,  and  assault,  in  Wyoming 
(1887  R.  S.  §§  2531,  2533,  3060,  3061). 

Actions  which  survive  by  statute  in 
other  states  are :  Proceedings  to  ascer- 
tain damages  to  realty,  in  Alabama  (1886 
Code,  §  3633 );  for  wrongs  to  person  or 
property,  in  Arkansas  (1884  Dig.  Stats. 
§  5323)  ;  personal  actions,  except  for 
assault,  defamation,  malicious  prosecu- 
tion, injury  to  person,  or  penal  actions, 
in  Delamare  (1874  R.  C.  c.  105,  §  2) ; 
many  enumerated  actions,  including 
seduction,  malicious  prosecution,  and 
false  imprisonment,  in  Indiana  (1888 
R.  S.  §§  282,  383) ;  personal  actions  or 
for  injury  to  person  or  real  estate,  except 
assault,  criminal  conversation,  and 
nialicious  prosecution,  in  Kentucky  (1887 
G.  S.  c.  10,  §  1) ;  for  tort,  physical 
injuries,  and  injuries  to  real  estate,  in 
Nm>  BampsJiire  (1891  P.  S.  c.  191,  §§  8, 


15) ;  for  wrongs  to  property,  rights  or 
interests,  except  slander,  assault,  false 
imprisonment,  and  injuries  to  tlie  per- 
son, in  Mw  York  (1889  R.  S.  8th  ed. 
p.  447,  §§  1,  2)  ;  all  personal  actions, 
except  slander  and  wrongs  to  the  person, 
in  Pennsylvania  (1883  Purd.  Dig.  p. 
538,  §  106)  ;  trespass,  in  SoutJi  Carolina 
(1883  G.  S.  §  3187);  contract,  in  Virginia 
(1887  Code,  §  3650);  and  judgments, 
contract,  trespass,  and  trespass  on  the 
case  in  West  Virginia  (1891  Code,  c.  85, 
§§  19,  30). 

When  the  death  of  a  person,  not  a 
minor,  is  caused  by  the  wrongful  act 
or  neglect  of  another,  his  personal 
representatives  may  maintain  an  action 
for  damages  against  the  person  causing 
or  responsible  for  his  death,  in  Alabama 
(1886  Code,  §  3641),  Arkansas  (1884 
Dig.  Stats.  §  5335),  California  (Code 
C.  P.  §  377),  Connecticut  (1888  G.  S.  § 
1009),  Dakota  (1887  C.  L.  §  5499),  Dela- 
ware  (1874  R.  C.  c.  105,  §§  1,  3),  Ida/io 
(1887  R.  S.  §  4100),  Illinois  (1891  R.  S. 
c.  70,  §  1),  Indiana  (1888  R.  S.  §  384), 
Iowa  (1888  R.  C.  §  3536),  Kansas  (1889 
G.  S.  §  4518),  Kentucky '(ISSl  G.  S.  c. 
57,  §  1),  Maine  (1883  R.  S.  c.  51,  §  68), 
Massachusetts  (1882  P.  .S.  c.  73,  §  6), 
Michigan  (1883  An.  Stats.  §§  3391, 
8491),  Minnesota  (1891  G.  S.  §  5578), 
Mississippi  (1892  An.  0.  §  663),  Mon- 
tana (1887  C.  S.  p.  63,  §  14),  Nebraska 
(1893  C.  S.  c.  31,  g§  1,  3),  Nevada  (1885 
G.  S.  §§  3898,  8899),  New  Jersey  (1877 
Rev.  p.  394,  §§  1,  2),  New  York  (Code  C. 
P.  §§  1903,  1904),  North  Carolina  (1883 
Code,  §  1498),  Ohio  (1890  R.  S.  §  6135), 
Oi-egon  (1893  An.  Laws,  §  371),  Pennsyl- 
vania (1883  Purd.  Dig.  p.  1267,  §§  1, 
2),  Bhode  Island  (1883  P.  S.  c.  304,  §§ 
15,  18),  South  Carolina  (1883  G.  S.  § 
3183),  Tennessee  (1884  Code,  §  8130), 
lixas,  (1888  R.  S.  Arts.  2899,  2905), 
Vermont  (1880  R.  L.  §  3134),  Virginia 
(1887  Code,  §§  3902,  2903),  Washington 
(1891  An.  Stats.  §§  703,  188).  West 
Virginia  (1891  Code,  c.  103,  §  6),  Wit- 
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comin  (1889  An.  Stats.  §  4256),  Wyo- 
ming (1887  R.  8.  §§  2364  a,  b) ;  the 
maximum  recovery  being  $10,000,  in 
Indiana,  Kansas,  Minnesota,  and  Ohio  ; 
$5000,  in  Connecticut,  Illinois,  Ne- 
braska, New  York,  Oregon.  Washing- 
ton, and  in  Maine  and  Massachusetts, 
which  last  two  states  fix  the  minimum 
recovery  at  $500. 

Executory  contracts.  When  a  con- 
tract with  the  deceased  is  executory, 
and  the  personal  representative  can 
fairly  and  sufficiently  execute  all  that 
the  deceased  could  have  done,  he  may 
do  so  and  enforce  the  contract.  Smith 
V.  Wilmington,  83  111.  498 ;  e.  g.  against 
a  vendor  of  stocks  for  their  delivery, 
Hitchcock  V.  Mosher,  106  Mo.  578.  But 
if  an  administrator  undertakes  to  per- 
form an  executory  contract  of  his  deced- 
ent without  the  direction  of  the  court, 
he  does  so  at  his  peril  in  case  of  loss. 
Jessup  v.  Jessup,  102  111.  480.  A  con- 
tract by  a  lumber  manufacturer  to  sell 
to  a  lumber  mei-chant  all  the  lumber 
sawed  at  the  former's  mill  for  five  years, 
to  average  300,000  feet  per  year,  the  lum- 
ber to  be  paid  for  as  delivered,  cannot 
be  enforced  by  the  administrators  of 
the  vendor  against  the  executors  of  the 
vendee,  both  parties  having  died  before 
the  five  years  elapsed.  Dickerson  v. 
Callahan,  19  Pa.  St.  237. 

Administrators  may  sue  on  an  arbitra- 
tion bond,  for  breach  of  the  covenant 
to  perform  the  award,  after  the  death 
of  the  intestate,  for  the  penalty  of  the 
bond.  Webb  v.  Fish,  1  South.  371. 
But  the  authority  of  an  arbitrator  is 
determined  by  the  death  of  either  party 
before  the  award  is  made,  unless  it  be 
saved  by  an  express  stipulation  that  it 
shall  survive.  Bailey  ■».  Stewart,  3 
Watts  &  S.  560. 

The  covenant  for  support  in  a  con- 
tract of  apprenticeship  does  not  survive 
the  death  of  the  master.  Petrie  v. 
Voorhees,  3  C.  E.  Gr.  285.  If,  however, 
the  contract   of  apprenticeship  is  not 


avoided  on  the  master's  death,  but  the 
relation  and  services  are  continued  be- 
tween the  administer  and  the  apprentice, 
the  rights  and  duties  remain  as  in  the 
original  contract.  Phelps  v.  Culver,  6 
Vt.  480.  But  a  claim  for  services  ren- 
dered by  the  deceased  in  his  lifetime  is 
personal  property,  which  may  be  sold 
by  the  administrator,  and  the  sale  and  as- 
signment will  be  presumed  to  be  regular. 
Lappin  v.  Mumford,  14  Kan.  9. 

An  executor  may  sue  on  a  note  made 
to  the  testator,  though  it  has  been  spe- 
cifically bequeathed  by  him.  Cryst  -d. 
Cryst,  1  Smith  (Ind.)  370.  And  an 
administrator  may  sue  in  his  own  name 
upon  a  note  held  by  the  estate  payable 
to  bearer,  Sanford  i>.  McCreedy,  28 
Wis.  103 ;  or  even  on  a  note  payable  to 
the  deceased  or  bearer,  although  it  was 
not  delivered  until  after  his  death, 
declaring  on  it  as  a  note  to  bearer. 
Baxter  ®.  Buck,  10  Vt.  548.  But  where 
no  action  could  be  brought  on  a  note 
by  the  original  executors  because  the 
maker  was  one  of  the  executors  and  the 
note  had  become  assets  in  his  hands,  it 
cannot  be  brought  by  the  administrator 
cum  testarriento  annexe.  Tarbell  v. 
Jewett,  129  Mass.  457. 

Insurance  policy.  The  legal  repre- 
sentatives only  can  recover  upon  a 
policy  of  insurance  upon  the  life  of  the 
intestate,  Lee  «.  Chase,  58  Me.  432  ; 
or  of  a  third  person,  Johnson  v.  Smith, 
25  Hun  171  ;  Matter  of  Miller,  5  Dem. 
881 .  So,  the  administrator  of  the  holder 
of  a  certificate  issued  by  a  benevolent 
association,  and  not  the  beneficiaries 
named  in  the  certificate,  could  sue  there- 
on prior  to  the  statute  of  1885,  c.  183,  in 
Massachusetts.  Flynn  v.  Massachusetts 
Benevolent  Association,  152  Mass.  288. 
But  in  New  York,  such  funds,  expressly 
payable  to  the  family  of  the  deceased, 
are  not  legal  assets.  Brown  v.  Supreme 
Council,  33  Hun  263  ;  and  If  received 
by  the  administrator,  are  subject  to  the 
special  trust.    Matter  of  Brooks,  ,5  Dem. 
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326  ;  Matter  of  Palmer,  3  Dem.  129  ; 
Hellenberg  «.  B'nai  Berith,  94  N.  Y. 
580.  And  the  administrator  may  collect, 
and  must  account  for,  life  insurance 
money,  even  where  it  is  exempt  from 
debt  by  statute.  State  v.  Anderson,  16 
Lea  321.  So  too,  a  policy  expressly 
subject  to  the  ■will  of  the  insured  is 
payable  to  the  executor,  who  may  sue 
for  it,  the  whole  estate  being  bequeathed 
subject  to  debts.  Winterhalter  v. 
Workmen's  Guarantee  Fund  Associa- 
tion, 75  Gal.  245.  But  he  need  not 
■collect  a  policy  specifically  bequeathed. 
Piatt  V.  Moore,l  Dem.  191.  An  admin- 
istrator cannot,  however,  recover  upon  a 
•certificate  of  insurance  payable  to  the 
heirs  of  the  insured.  Bomash  ■».  Iron 
Hall,  42  Minn.  341  ;  nor  on  a  policy 
payable  to  the  widow  or  children, 
Buppert  V.  Union  Mut.  Ins.,  7  Robt. 
155 ;  matter  of  Wendall,  3  How.  Pr. 
N.  S.  68  ;  Senior  v.  Ackerman,  3  Redf. 
302  ;  nor  can  he  hold,  except  as  her 
trustee,  a  policy  payable  to  executors, 
•etc.,  "for  the  benefit  of  his  widow,  if 
any."  Matter  of  Van  Dermoor,  42 
Hun  336.  In  New  York,  by  statute, 
life  insurance  for  the  benefit  of  wife 
and  children  is  subject  to  the  debts  of 
the  deceased  to  the  extent  of  premiums 
paid  out  of  his  estate  beyond  $500  a 
jear.  Redf.  Surr.  Pr.  392.  But  the 
widow,  who  is  interested  only  as  a  dis- 
tributee after  administration,  is  not  a 
proper  party  defendant  in  a  suit  by  the 
administrator  for  the  collection  of  a 
policy  issued  upon  the  life  of  her  hus- 
band. Alabama  Gold  Life  Insurance 
Co.  ».  Cobb,  57  Ala.  547.  Marine  in- 
surance payable  to  "  account  of  whom 
it  may  concern"  is  collectable  by  the 
administrator  of  the  person  effecting 
the  insurance.  Sleeper  d.  Union  In- 
surance Co. ,  65  Me.  894.  Fire  insurance 
on  real  estate  collected  and  held  by  the 
deceased  goes,  like  other  money,  to  his 
personal  representatives.  Jagger  v. 
Bird,  42  Hun  433. 


Real  Actions — Ejectment.  In  Maine, 
an  administrator  cannot,  as  such,  main- 
tain a  real  action.  Brown  v.  Strickland, 
32  Me.  174.  But  in  some  states  an 
action  of  ejectment  may  be  maintained 
by  an  administrator,  Burnell  v.  Ma- 
lony,  36  Vt.  686;  Sanchez  ».  Hart, 
17  Fla.  507  ;  to  enable  him  to  perform 
the  duties  enjoined  upon  him  by  the 
law.  Carruthers  «.  Bailey,  3  Ga.  105. 
In  California,  he  is  entitled  to  posses- 
sion of  the  property  left  by  the  deceased 
until  distribution,  and  may  recover  the 
possession  of  land  against  a  purchaser 
from  the  devisee,  Page  v.  Tucker,  54 
Cal.  131  ;  but  he  cannot  maintain  an 
action  of  ejectment  if  the  legal  title  be 
in  another.  Emeric  n.  Pennimaii,  36 
Cal.  119.  In  Arkansas,  the  legal  title  to 
an  intestate's  lands  vests  in  his  heirs  at 
law,  subject  only  to  the  widow's  dower 
and  payment  of  debts,  but  the  adminis- 
trator is  entitled  to  the  possession  and 
control  of  the  lands  until  the  debts  are 
all  paid  and  the  administration  closed, 
and  to  enforce  this  right  may  bring  or 
defend  an  ejectment  suit.  Culber- 
house  «.  Shirey,  43  Ark.  35. 

Where  by  statute  the  right  of  pos- 
session of  real  estate  goes  to  the  execu- 
tors as  representative  of  the  heirs  or 
devisees,  he  may  bring  or  defend  a 
possessory  suit  without  joining  the 
heirs.  Barlage  v.  Detroit  &c.  Railway, 
54  Mich.  564.  So,  in  Texas,  the  adminis- 
strator  could  bring  suit  for  the  recovery 
of  land  belonging  to  the  estate  without 
joining  the  heirs  before  the  probate 
act  of  1870,  which  requires  that  the  heirs 
be  made  parties  where  the  title  to  land 
may  be  afiEected  by  the  recovery  in  the 
suit.  Gunter  «.  Fox,  51  Tex.  383.  In 
Vermont,  the  right  of  an  administrator 
to  recover  lands  for  the  benefit  of  heirs 
only  extends  to  the  shares  of  those  who, 
having  been  under  disability,  are  not 
barred  by  the  Statute  of  Limitations. 
McFarland  v.  Stone,  17  Vt.  165. 

Damages   to   laTid.     An    action    for 
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overflowing  lands  survives  to  the 
administrator  of  the  plaintiff  against 
the  defendant.  Upper  Appomattox  Co. 
V.  Hardings,  11  Gratt.  1 ;  Darling  ®. 
Blackstone  Manufacturing  Co.,  16 
Gray  189 ;  and  does  not  abate  on  the 
death  of  the  defendant.  Ten  Byck  ■». 
Rusk,  3  Vr.  428.  An  action  on  the 
case  for  diverting  a  water  course  does 
not,  however,  survive  to  the  executor 
of  the  plaintiff.  Holmes  «.  Moore,  5 
Pick.  257. 

If  an  owner  of  land  dies  after  his 
land  has  been  injured  by  the  discon- 
tinuance of  a  way,  his  executor  or 
administrator  is  the  proper  party  to 
bring  a  petition  for  damages  under  the 
statute,  in  Massachusetts.  Webster  ». 
Lowell,  139  Mass.  173.  An  action 
brought  by  the  deceased  for  damages 
for  the  construction  of  an -open  ditch 
in  streets  on  two  sides  of  the  decedent's 
property  survives  to  his  administratrix. 
City  of  Seymour  «.  Cummins,  119  Ind. 
148. 

An  executor  or  administrator  may 
maintain  trespass  quare  clausum  fregit 
for  the  cutting  of  trefis  in  the  lifetime 
of  the  deceased,  Wilbur  ».  Gilmore,  21 
Pick.  253  ;  Kennerly  v.  Wilson,  1  Md. 
103  ;  and  joined  with  like  trespass  after 
his  death.  Pittsburgli  R.  R.  Co.  ». 
Swinney,  97  Md.  586 ;  but  not  joined 
witli  a  claim  for  use  and  occupation  of 
the  land.  Brewer  «.  Conover,  3  Harr. 
214.  Trespass  lies,  in  California,  for 
timber  cut  and  removed  after  the  death 
of  the  deceased,  Halleck  v.  Mixer,  16 
Cal.  574  ;  and  in  Minnesota,  Noon  «. 
Finnegan,  33  Minn.  81,  rev'g  S.  C. 
39  Id.  418  ;  but  not  in  Michigan,  How- 
ard V.  Patricii,  88  Mich.  795 ;  nor  in 
Maine,  McNichol  «.  Eaton,  77  Me.  246, 
unless  the  estate  is  actually  insolvent. 
In  Alabama,  the  right  of  action  for 
trespass  to  realty,  in  the  lifetime  of 
the  deceased  is  in  his  personal  represen- 
tatives, and  not  in  his  heirs.  Marcy  v. 
Howard,  91  Ala.  133.    But  in  Missouri, 


an  action  cannot  be  maintained  by  an 
executor  or  administrator  as  such  to 
recover  damages  for  trespass  on  realty, 
belonging  to  the  intestate.  Aubuchon 
V.  Lory,  23  Mo.  9*.  So,  action  lies 
against  the  administrator  of  one  who 
has  in  his  lifetime  been  guilty  of  a  tres- 
pass in  entering  plaintiff's  land  and 
carrying  away  logs  and  rails.  Froust 
«.  Bouton,  15  Mo.  619.  And  an  action 
of  trespass  for  mesne  profits  does  not 
abate  on  the  death  of  the  defendant. 
Arundel «.  Springer,  71  Pa.  St.  398. 

Condemnation  of  land.  The  right 
to  damages  for  land  taken  for  public 
purposes  in  the  lifetime  of  the  intestate, 
Welles  V.  Cowles,  4  Conn.  82  ;  though 
the  damages  may  be  ascertained  and 
declared  after  his  death,  survives  to 
the  administrator.  Moore  v.  Boston, 
8  Cush.  377.  So,  the  right  of  action  for 
damages  for  taking  possession  of  land 
by  a  railroad  company  passes  to  the  ad- 
ministrator of  the  owner  of  the  land. 
Harshbarger  v.  Midland  Railway  Co., 
131  Ind.  177.  But  unless  the  land  be 
taken  before  the  death  of  the  intestate, 
the  administrator  has  no  right  to  petition 
for  an  increase  of  damages.  Kneal  v. 
Knox  &c.  Railroad,  61  Me.  298.  And 
it  has  been  held,  in  Massachusetts,  that 
the  heir,  ahd  not  the  adminstrator,  is 
entitled  to  damages  for  such  taking  of 
land  by  a  railroad  company,  though 
the  estate  was  insolvent  and  the  admin- 
istrator has  license  to  sell  real  estate  for 
the  payment  of  debts.  Boynton  d. 
Peterborough  &c.  Railroad,  4  Cush. 
467.  Payment  of  an  award  to  an  ex- 
ecutrix upon  condemnation  of  land 
taken  by  a  railroad  may  be  sustained  as 
paid  not  only  for  her  personal  interest, 
but  for  those  whom  she  represents  as 
executrix.  Barlage  «.  Detroit  &c.  Rail- 
way, 55  Mich.  564. 

Contract  for  land.  An  action  for 
breach  of  bond  for  title  made  to  the  in- 
testate is  a  personal  action  that  sur- 
vives, and  is  properly  brought  by  the 
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administrator.  Gibson  «.  Carreker,  82 
Ga.  46.  So,  an  administrator  cum  tes- 
tamento  annexo  may  sue  for  a  breach  of 
covenant  made  to  the  testator  to  convey 
land,  but  his  declaration  should  allege 
a  request  to  convey  the  land  to  the  heir 
or  devisee.  Laberge  c.  McCausland,  3 
Mo.  585.  But  where  a  purchaser  at 
sheriff's  sale  dies  before  delivery  of  the 
deed,  his  administrator  takes  no  title. 
Bloodgett  ».  Perry,  97  Mo.  363.  An 
administrator  cannot  maintain  a  bill 
in  equity  to  rescind  a  contract  of  the 
intestate  for  the  purchase  of  land. 
Gotham  v.  Britt,  10  Heisk.  469.  Bo, 
where  the  intestate  under  a  parol  and 
voidable  contract  for  the  purchase  of 
land  took  possession,  paid  a  large  part 
of  the  purchase  money,  and  made  im- 
provements, his  administrator  cannot 
refuse  to  take  title  and  maintain  an  action 
against  the  vendors  for  the  sum  paid 
upon  tlie  contract  and  the  value  of  the 
improvements.  Syme  «.  Smith,  93  N. 
C.  338.  But  where  one  purchases  an 
interest  in  a  mine,  with  the  right  for  a 
year  to  rescind  the  contract,  and  dies 
after  the  lapse  of  more  than  a  year  with- 
out having  exercised  the  right,  his  rep- 
resentatives have  an  action  against  the 
vendor  for  failing  to  convey.  Fuller's 
Appeal,  98  Pa.  St.  534. 

In  like  manner,  the  vendor's  admin- 
istrator may  sue  for  specific  perform- 
ance of  the  contract.  Miller  ®.  Miller, 
10  C.  E.  Gr.  354  ;  and  he  will  not  be 
enjoined  from  maintaining  an  action 
of  ejectment  against  the  purchaser  who 
has-  been  put  into  possession  by  the 
deceased,  but  refuses  to  perform  his 
contract  for  payment  of  purchase 
money.  McRae  «.  McDonald,  57  Ala. 
433.  But  if  the  deceased  vendor  has 
under  his  agreement  rescinded  the  sale 
for  non-payment  of  installments  of  the 
purchase  money,  his  administrator  can- 
not treat  the  contract  as  existing  and 
recover  for  installments  past  due. 
Swain  «.  Baldwin,  54  Mich.  119.    Where 


a  testator  contracted  to  make  title  to  a 
purchaser  when  the  purchase  money 
notes  were  paid,  but  had  by  an  earlier 
will  devised  the  land  to  the  purchaser 
and  another,  and  the  purchaser  never 
took  possession  under  the  contract  nor 
paid  any  part  of  the  purchase  money, 
and  declined  a  deed  from  the  executor, 
this  was  held  to  be  an  election  to  take 
under  the  will,  and  the  sale  was  thereby 
superseded  and  could  not  afterward  be 
enforced  by  him.  Taylor  v.  Hargrave, 
101  N.  C.  145. 

Even  a  mere  right  of  pre-emption, 
upon  which  the  intestate  has  paid  noth- 
ing and  for  which  he  has  no  evidence 
of  title,  may  be  sold  by  his  adminis- 
trator. Bowers  v.  Keesecker,  14  Iowa 
301.  And  where  the  owner  of  an 
improvement  forfeits  it  to  the  state  for 
taxes,  and  the  state  donates  the  land  to 
another,  his  administrator  is  entitled  to 
collect  from  the  donee  the  value  of  the 
improvements,  or  purchase  the  land  for 
the  benefit  of  the  creditors  and  heirs. 
Surginer  ii.  Paddock,  31  Ark.  528. 
•  But  the  purchaser's  heirs,  and  not  his 
administrator,  must  sue  for  breach  of 
covenant  against  incumbrances  in  a 
deed  to  the  deceased,  Clark  ».  Swift, 
3  Mete.  390  ;  although,  in  Indiana,  the 
administrator  may  recover  on  proof  of 
special  damage  accrued  to  his  intestate. 
Martin  «.  Baker,  5  Blackf .  233.  So,  the 
heir,  and  not  the  administrator,  must  sue 
on  a  covenant  to  pay  a  mortgage  broken 
after  the  death  of  the  grantee.  Ayres  i>. 
Dixon,  78  N.  T.  818. 

In  an  action  for  money  due  an  estate 
for  lands  sold  by  testator  the  devisees 
are  necessary  parties  in  order  that  they 
may  be  "  compell,ed  to  convey  in  the 
event  the  executor  makes  out  his  cause 
of  action."  Phillips  «.  Breck,  79  Ky. 
465.  So,  in  an  action  by  the  vendor's 
administrator  against  the  vendee's  as- 
signee to  enforce  the  security  held  for 
the  purchase  money,  the  vendor's  heirs 
are  necessary  parties,  so  that  their  title 
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may  be  properly  divested,  unless  the 
administrator  tenders  a  proper  deed 
from  the  heirs.  Kimbrough  «.  Curtis, 
50  Miss.  117.  And  where  an  adminis- 
trator sells  and  receives  payment  for 
land  in  parcels  which  his  intestate  had 
previously  sold  to  another,  and  seeks  to 
enforce  the  vendor's  lien  on  the  former 
sale,  the  purchasers  at  the  latter  sale 
are  proper  parties.  Chapman  «.  Calla- 
han, 66  Mo.  299.  So,  where  a  son 
administers  on  his  father's  estate  and 
sues  for  the  specific  performance  of  his 
father's  contract  to  convey  land  to  him, 
the  widow  and  co-administratrix  is 
properly  a  party  defendant,  since  she 
represents  creditors,  and  the  lands  may 
be  required  to  pay  debts.  Colfax  v. 
€olfax,  5  Stew.  (N.  J.)  206. 

MiSCBLLANBOTJS  ACTIONS.      In  MaSSBr 

chusetts,  an  action  on  the  case  for  lild 
does  not  survive  the  death  of  the  defend- 
ant. Walters  «.  Nettleton,  5  Cush.  544. 
An  action  for  slander  has  been  held  to 
survive  to  the  executor  of  the  plaintiff, 
in  Maine.  Nutting  ■».  Goodridge,  46 
Me.  82.  And  an  action  by  a  firm  for 
slander  of  its  financial  condition  does 
not  abate  by  the  death  of  one  of  the 
partners.  Shale  v.  Mingo,  35  Hun  623. 
But  when  husband  and  wife  are  jointly 
sued  for  slanderous  words  spoken  by 
the  wife,  upon  her  death  the  action  does 
not  survive  against  the  husband.  Rob- 
erts v.  Lisenber,  86  N.  C.  136.  So,  the 
action  for  slander  abates  on  the  defend- 
ant's death  after  perfecting  an  appeal. 
Long  V.  Hitchcock,  3  Ohio  274. 

An  action  for  hreach  of  promise  does 
not  survive  the  death  of  the  defendant. 
Wade  «.  Kalbfleisch,  58  N.  Y.  283. 
So,  in  Massachusetts,  unless  special 
damages  are  alleged,  Smith  v.  Sher- 
man, 4  Cush.  408 ;  which  allegation 
must  be  sufficient  in  itself  to  sustain  a 
suit.  Hovey  «.  Page,  55  Me.  142.  But 
this  action  is  held  not  to  abate,  in  North  ' 
Carolina,  upon  the  death  of  the  defend- 
ant, because  of  its  not  being  mentioned 


in  the  statutory  enumeration  of  what 
actions  shall  not  survive  against  the 
executor  or  administrator.  Shuler  o. 
Millsaps,  71  N.  C.  297. 

Actions  for  seduction  do  not  sur- 
vive, McClure  «.  Miller,  4  Hawks 
133  ;  after  the  defendant's  death. 
Browner  b.  Sterdevant,  9  Ga.  69.  So, 
in  New  York,  the  executors  of  a  father 
who  died  after  the  seduction  of  his 
daughter,  and  before  the  birth  of  her 
child,  cannot  maintain  an  action  for  the 
seduction.  George  v.  Van  Horn,  9 
Barb.  523.  But  an  action  begun  by  the 
injured  woman  does  not  abate  upon  her 
death  under  the  Iowa  statute.  Shaf  er  v. 
Grimes,  33  Iowa  550. 

Actions  for  criminal  conversation  do 
not  survive,  but  abate  on  the  death  of 
the  defendant.  Clark  v.  McClellan,  9 
Pa.  St.  128. 

The  action  for  malicious  prosecution 
does  not  survive  the  death  of  the  plain- 
tiff, Nettleton  «.  Dinehart,  5  Cush.  543  ; 
or  of  the  defendant.  Clark  v.  Carroll, 
59  Md.  180.  But  an  action  for  false 
imprisonment  survives,  Hugginss.  Toler, 
1  Bush  193  ;  it  being  regarded  as  an 
action  to  recover  damages  for  a  bodily 
hurt  or  injury,  Whitcomb  v.  Cook,  38 
Vt.  477  ;  although  it  will  abate  on  the 
death  of  the  defendant,  in  California. 
Harker  v.  Clark,  57  Cal.  345. 

An  action  against  a  physician  for 
causing  the  death  of  a  married  woman 
by  malpractice  survives  to  her  adminis- 
trator, in  Indiana.  Long  v.  Morrison, 
14  Ind.  595.  But  an  action  against  a 
physician  for  malpractice  does  not  sur- 
vive against  his  representatives,  in  New 
Hampshire.  Vittum  v.  Gilman,  48  N. 
H.  416.  An  action  against  an  attorney 
for  this  negligence  'survives  against  his 
representatives.  Miller  v.  Wilson,  34 
Pa.  St.  114.  So,  where  the  action 
rests  in  part  upon  the  fraud  of  the 
intestate  and  in  part  upon  his  breach 
of  duty  as  an  attorney  in  not  exercisjng 
due  care  and  skill  in  the  business  of 
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his  client.  Tichenor  «.  Hayes,  13  Vr. 
193. 

Official  misconduct.  An  administra- 
tor or  executor  may  maintain  an  action 
for  the  statutory  penalty  against  an 
officer  for  his  omission  to  make  proper 
return  of  distress  proceedings,  Hol- 
brook  «.  White,  13  Wend.  591 ;  or 
against  a  sheriff  for  the  default  of  his 
deputy  in  not  returning  an  execution. 
Paine  ».  Ulmer,  7  Mass.  317.  And  a 
right  of  action  against  a  sheriff  for  a 
false  return  survives  against  his  ad- 
Tnini«trator.  Jewett  v.  Weaver,  10 
Me.  334. 

But  in  New  York,  an  action  of  debt 
would  not  formerly  lie  against  the  ad- 
ministrators of  a  sheriff  for  an  escape 
in  his  lifetime,  Martin  v.  Bradley,  1 
Cai.  134 ;  nor  in  Maine,  for  the  mis- 
feasance of  a  deceased  constable, 
<ient  «.  Gray,  39  Me.  463 ;  nor  in 
Massachusetts,  for  the  tortious  act  of  a 
deceased  deputy  sheriff  which  resulted 
in  no  gain  to  himself.  Cravath  v. 
Plympton,  13  Mass.  454.  And  in  Maine, 
an  action  against  a  deputy  sheriff  for 
official  misfeasance  abates  on  the  plain- 
tiff's death.  Valentine  v.  Norton,  30 
Me.  194. 

Deceit.  It  is  held,  in  Missouri,  that 
the  right  to  maintain  action  for  deceit 
survives  to  the  legal  representatives  of 
the  party  injured  both  by  statute  and  at 
common  law.  Baker  v.  Crandall,  78 
Mo.  584.  And  in  North  Carolina,  an 
action  for  deceit  in  selling  as  sound  a 
negro  who  was  unsound,  survived,  and 
did  not  abate  by  the  death  of  either 
party.  Arnold  v.  Lanier,  1  Law  Repos. 
(N.  C.)  539.  And  in  New  York,  an 
action  against  the  vendor  of  land  for 
fraudulent  representation  as  to  in- 
cumbrances survives  to  and  against 
the  personal  representatives  of  the 
parties.  Haight  v.  Hoyt,  19  N.  Y.  464. 
On  the  other  hand,  in  some  states  the 
action  for  deceit  dies  with  the  defend- 
ant, Newsom  v.  Jackson,  39  Ga.   61  ; 


in  the  case  of  fraud  in  exchanging 
horses,  Coker  v.  Crozier,  5  Ala.  369  ; 
and  of  fraudulently  recommending  a 
third  party  as  worthy  of  confidence. 
Henshaw  v.  Miller,  17  How.  313.  And 
in  Massachusetts,  an  action  for  deceit  in 
the  sale  of  poisoned  grain,  whereby  the 
purchaser's  horses  were  killed,  does  not 
survive  to  his  representative  under  the 
statute  giving  actions  for  damages  to 
real  or  personal  property,  which  only 
includes  direct  wrongful  acts.  Cut- 
ting i>.  Tower,  14  Gray  183.  Nor  does 
an  action  for  fraudulent  representations, 
by  which  a  person  was  induced  to 
part  with  real  estate,  survive  the  death 
of  the  plaintiff.  Leggate  v.  Moulton, 
115  Mass.  553. 

Beplemn.  An  action  of  replevin  does 
not  abate  on  the  death  of  the  plaintiff, 
but  may  be  revived  in  the  name  of 
his  personal  representatives.  Potter  v. 
Van  Vranken,  36  N.  Y,  619  ;  Fisher  v. 
Beal,  1  Harr.  &  J.  31.  An  administra- 
tor may  maintain  replevin  for  notes" 
of  the  intestate,  notwithstanding  an 
alleged  gift  causa  mortis  without  de- 
livery. Smith  V.  Ferguson,  90  Ind. 
339  ;  Raborg  «.  Hammond,  3  Harr.  &. 
G.  43  ;  and  he  may  bring  the  action 
either  in  his  individual  or  his  represen- 
tative character.  Branch  v.  Branch,  6 
Fla.  314.  In  Maine  and  Massachusetts, 
the  action  of  replevin  abates  upon  the 
death  of  the  defendant.  Merritt  v. 
Lambert,  8  Me.  138  ;  Mellen  d.  Bald- 
win, 4  Mass.  480. 

Trover — Trespass.  An  executor  or 
administrator  may  bring  trover  for  con- 
version during  the  lifetime  of  the 
deceased,  wherever  the  deceased  might 
have  sued.  Rogers  v.  Windoes,  48 
Mich.  638 ;  Smith  v.  Grove,  13  Mo.  51 ; 
Fowle  V.  Lovet,  6  Mass.  394  ;  French  v. 
Merrill,  6  N.  H.  465  ;  Kirby  v.  Clark, 
1  Root  389  ;  Eubanks  ».  Dobbs,  4  Ark. 
173.  And  the  administrator  may  sue 
in  his  representative  capacity  when  the 
property  belongs  to  the  estate,  Manwell  v. 


28 


Of  the  Quantity  of  an  Executor's  Estate.     [Pt.  Ii.  Bk.  III. 


Briggs,  17  Vt.  176  ;  and  his  declarations 
before  his  appointment  are  not  evidence 
to  prejudice  those  whom  he  represents. 
Thomasson  «.  Driskell,  13  Ga.  253.  In 
Massachusetts,  an  action  of  trover 
abates  by  the  death  of  the  defendant, 
Barnard  s.  Harrington,  3  Mass.  228  ; 
and  it  seems  that  trover  will  not  lie 
there  against  an  executor  for  a  conver- 
sion by  his  testator.  Jarvis  ®.  Rogers, 
15  Mass.  389.  See,  however,  contra  in 
other  states,  Coleman  «.  Woodworth, 
38  Cal.  567  ;  Elrod  ®.  Alexander,  4 
Heisk.  842  ;  if  action  would  have  lain 
against  the  deceased.  Nations  ®.  Haw- 
kins, 11  Ala.  859  ;  but  counts  for  con- 
version by  the  testator,  and  by  the 
executors,  cannot  be  joined  in  one 
declaration.  Terhune  ».  Bray,  1  Harr. 
54.  Trover  lies,  in  Alabama,  for  the 
conversion  of  a  crop  growing  at  the 
death  of  the  decedent.  Mitcham  v. 
Moore,  73  Ala.  543.  And  if  the  culti- 
vation of  the  crop  was  practically  com- 
pleted at  the  owner's  death,  and  it  was 
harvested  and  sold  by  the  heirs,  a  sale 
by  the  purchaser  to  a  third  party  will 
be  a  conversion.  Marx  «.  Nelms,  95 
Ala.  304.  But  in  other  states  an  execu- 
tor cannot  recover  for  the  conversion  of 
crops  growing  at  the  time  of  the  decease 
of  the  testator,  for  they  belong  to  the 
devisees.   Hathorn  v.  Eaton,  70  Me.  219. 

An  executor  may  maintain  an  action 
of  trespass  for  injuries  done  to  the 
personal  property  of  the  testator  in 
his  lifetime.  Snider  «.  Croy,  2  Johns. 
337.  But  he  has  no  interest  in  the 
cadaver  of  the  deceased,  and  cannot 
recover  for  its  mutilation,  although  he 
may  sue  for  injury  to  the  wearing 
apparel  upon  it.  Griffith  v.  Railroad 
Co.,  23  S.  C.  35.  As  to  the  right  of 
property  in  the  corpse,  see  also  "Wyn- 
koop  «.  Wynkoop,  42  Pa.  St.  293; 
Pierce  v.  Proprietors,  10  R.  I.  237  ;  Bo- 
gert  V.  Indianapolis,  13  Ind.  134. 

Personal  injuries.  An  action  for 
assault  and  battery  does  not  survive  the 


death  of  the  injured  party,  Hadley «, 
Bryar,  58  Ala.  185  ;  when  not  within 
the  express  words  of  the  statute, 
Hannah  v.  Railroad  Co.,  87  N.  C.  851  ; 
neither  does  the  action  survive  the  death 
of  the  person  inflicting  the  injury. 
Anderson  v.  Arnold,  79  Ky.  370.  If 
the  plaintiff  die  after  appeal  by  the 
defendant  from  the  award  of  arbitrators 
in  favor  of  plaintiff,  his  representatives 
cannot  be  substituted.  Miller  v.  Umbe- 
hower,  10  Serg.  &  R.  31.  But  it  has 
been  held  that  If  the  plaintiff  dies  after 
judgment  in  his  favor  and  appeal  by 
the  defendant,  it  is  the  right  and  duty 
of  his  personal  representatives  to  revive 
the  suit,  the  claim  for  damages  having 
merged  in  the  judgment  and  become  a 
debt.  Kimbrough  «.  Mitchell,  1  Head 
589. 

An  action  against  a  municipal  cor- 
poration for  injuries  received  through  a 
defect  in  the  highway  survives  to  the 
administrator  of  the  person  injured. 
Hooper  «.  Gorham,  45  Me.  209  \ 
Eames  v.  Brattleboro,  54  Vt.  471 ;  as 
well  as  from  a  defective  sidewalk, 
Demond  v.  Boston,  7  Gray  544 ;  or 
bridge.  Merkle  v.  Bennington,  68 
Mich.  138.  But  action  for  injuries  re- 
sulting in  death  does  not  lie  against  a 
county  at  the  suit  of  an  administrator 
of  the  deceased, '  in  South  Carolina. 
All  «.  Barnwell  County,  29  S.  C.  161. 
In  Maine,  a  suit  for  damages  for  injury 
to  plaintiff  by  defendant's  dog  will  not 
abate  on  the  death  of  tlie  plaintiff. 
Prescott  1).  Knowles,  62  Me.  377.  And 
in  Iowa,  an  action  for  trespass  may  be 
maintained  against  an  administrator  f  oi- 
injuries  inflicted  upon  the  person  of  the- 
plaintiff  by  the  decedent.  McKinlay  «. 
McGregor,  10  la.  111. 

Statutoet  Aotiost  for  Death. — In- 
stantaneous death.  Under  a  statute  pro- 
viding that  personal  representatives  may 
sue  in  the  same  manner  as  the  deceased 
might  have  done  if  death  had  not  en- 
sued, they  cannot  recover  where  death 


Ch.  I.  §  I.J 


Of  C hoses  in  Action. 


29 


was    instantaneous.       Hollenbeck     «. 
Berkshire  Railroad  Co.,  9  Cush.  478  ; 
Belding  v.  Black  Hills  &c.   Railroad 
(S.  D.),  53  N.  W.  Rep.    750  ;   Illinois 
Central    Railroad    v.    Pendergrass,  69 
Miss.    425  ;    Beckman  v.    Georgia   P. 
Railroad  (Miss.),  12  So  Rep.  956  ;  Moran 
«.  Hollings,  125  Mass.  93.     The  bur- 
den pf  proof  is  upon  the  plaintifE  to 
show  that  death  was  not  instantaneous, 
so  that  a  right  of  action  existed  in  the 
deceased  which  could  survive  to  the 
administrator.     Corcoran  ».  Boston  &c. 
Railroad,  133  Mass.  507  ;  Riley  v.  Con- 
necticut River  Railroad,  135  Mass.  292. 
Thus,  if  the  deceased  is  struck  by  a 
locomotive  at  a  crossing,  and  remains 
unconscious  until  his  death,  his  admin- 
istrator   is  not  entitled  to  substantial 
damages  in  the  absence  of  proof   of 
expense  or  loss  incurred  between  the 
time   of    the    injury    and    the    death. 
Tully  «.  Pitchburg  Railroad,  134  Mass. 
500.     But  where  the  person  survives 
for  but  a  moment,  the  cause  of  action 
accrues  and  survives  to  his  representa- 
tives, Kellow  V.  Central  &c.  Railroad, 
68  Iowa  470,  overruling   Sherman   «. 
Western  Stage  Co.,  24  la.   515;  Hol- 
lenbeck V.  Berkshire  Railroad  Co.,  9 
Cush.  478  ;  though  he  remained  uncon- 
scious until  death.     Kennedy  «.  Stand- 
ard   Sugar    Refinery,   125    Mass.    90 ; 
Bancroft  v.   Boston  &c.  Railroad,   11 
Allen  35.     In  Iowa,  an  administrator 
may  maintain  an  action  for  personal 
injury  to  his  intestate,  though  it  results 
in  immediate  death.    Worden  ».  Humes- 
ton  &c.  Railway,  72  Iowa  201  ;  Connors 
V.  Burlington  &c.  Railway,  71  Id.  490. 
And  so,  in  South  Carolina,  under  a  sur- 
vival  statute.     Reed  «.   Northeastern 
Railroad,  37  S.  C.  42.     The  intention 
of  the  statute  in  such  cases  seems  to  be 
to   make   the   action   the   same    that 
could   have  been  brought  by  the   de- 
ceased, if  still  living.     Quin  ».  Moore, 
15  N.  Y.  433. 
Under  the  Employers'  Liability  Act 


of  Massachusetts,  for  the  instantaneous 
death  of  an  employee  caused  by  the 
employer's  negligence,  a  dependence  in 
fact,  and  not  a  strict  legal  dependence, 
is  all  that  is  necessary  to  entitle  one 
to  maintain  an  action.  Daly  v.  New 
Jersey  &c.  Co.,  155  Mass.  1. 

Action  arising  in  foreign  jurisdic- 
tion. An  administrator  may  sue  in  the 
courts  of  his  own  state  for  the  death 
of  his  intestate  in  another  state  from  in- 
juries there  received  if  the  statutes  of 
that  state  give  a  cause  of  action  in  such 
case,  Dennick  v.  Railroad  Co.,  103 
U.  S.  11 ;  Boyce  v.  Wabash  Railway, 
63  la.  70  ;  Missouri  Pacific  Railway  i>. 
Lewis,  24  Neb.  848  ;  if  the  statutes  of 
the  two  states  are  similar,  Leonard  v. 
Columbia  Steam  Navigation  Co.,  84 
N.  Y.  48  ;  Higgins  v.  Central  &c.  Rail- 
road, 155  Mass.  176 ;  Burns  ii.  Grand 
Rapids  &c.  Railroad,  113  Ind.  169; 
Taylor  v.  Pennsylvania  Co.,  78  Ky. 
348 ;  Nelson  v.  Chesapeake  &c.  Rail- 
road, 88  Va.  971 ;  although  the  statutes 
differ  in  some  particulars,  Leonard  «. 
Columbia  Steam  Navigation  Co.,  ubi 
supra  J-  or  though  the  right  of  action 
(e.  g. ,  for  the  negligence  of  a  fellow-serv- 
ant), is  not  given  by  the  lex  fori,  Her- 
rick  D.  Minneapolis  &c.  Railway,  31 
Minn.  11  ;  where  the  foreign  statute  is 
not  contrary  to  the  public  policy  of 
the  lex  fori.  Chicago  &c.  Railroad  v. 
Doyle,  60  Miss.  977 ;  Morris  v.  Chi- 
cago &c.  Railway,  65  la.  737.  On  the 
other  hand,  it  is  held  in  several  states 
that  statutes  giving  an  action  for  death 
by  wrongful  act  do  not  extend  to 
cases  where  the  wrongful  act  which 
caused  the  death  was  committed  outside 
of  the  state,  Hover  v.  Pennsylvania  Co., 
25  O.  St.  667 ;  Richardson  a.  New 
York  &c.  Railroad,  98  Mass.  85 ; 
McCarthy  i>.  Chicago  &c.  Railroad,  18 
Kan.  46;  especially  where  the  lex  fori 
expressly  inhibits  the  action,  Vawter  ». 
Missouri  Pacific  Railway,  84  Mo.  679  ; 
or  where  such  action  is  not  given  either 
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by  local  statute  or  common  law.  Rich- 
ardson v.  New  York  &c.  Railroad, 
98  Mass.  85 ;  Railway  Co.  ■».  Rich- 
ards, 68  Tex.  375.  So,  where  it  existed 
by  the  statute  law  of  the  forum  state,  but 
not  by  that  of  the  place  where  the 
action  accrued,  Davis  v.  New  York  &c. 
Railroad,  143  Mass.  804;  Willis  v. 
Missouri  Pacific  Railway,  61  Tex.  433  ; 
even  though  the  injured  person  was  a 
citizen  of  the  state  of  the  forum,  and 
was  brought  there  before  his  death. 
Needham  ».  Grand  Trunk  Railway,  88 
Vt.  294.  And  a  widow  cannot  sue,  in 
Georgia,  for  tlie  killing  of  her  husband 
in  Alabama  under  an  Alabama  statute 
giving  the  action  to  the  personal  repre- 
sentatives. Selma  &c.  Railroad  «. 
Lacy,  49  Ga.  106. 

Action  try  foreign  administrator.  A 
foreign  administrator  may  bring  such 
suit,  in  Indiana,  on  a  cause  of  action 
arising  elsewhere.  Jeifersonville  &c. 
Railroad  v.  Hendricks,  41  Ind.  49.  And 
in  Kentucky,  where  such  right  of  action 
will  not  constitute  ground  for  local 
administration,  a  foreign  administrator 
may  sue  for  a  wrongful  death  caused  in 
that  state.  Marvin  ■».  Maysville  &c.  Co., 
49  Fed.  Rep,  486. 

So,  in  Kansas,  a  foreign  administrator 
may  recover  in  such  action,  the  recov- 
ery being  a  special  trust  for  the  widow 
and  children,  and  not  general  assets  of 
the  estate.  Kansas  Pacific  Railway  v. 
Cutter,  16  Kan.  568.  But  while  a 
foreign  administrator  may  sue,  in 
Missouri,  as  trustee  of  an  express  trust 
for  the  widow  and  children  of  a  citizen 
of  the  foreign  state  whose  death  was 
caused  in  the  foreign  state  by  a  citizen 
of  Missouri,  he  cannot  do  so  under  a 
Missouri  statute  which  gives  the  right  of 
action  to  the  beneficiaries  themselves  or 
to  a  special  appointee  of  the  court.  Wil- 
son v.  Tootle,  55  Fed.  Rep.  311.  Nor 
could  he  bring  suit  in  the  state  where 
the  injury  was  committed  if  the  statute 
of  the  state  of  his  own  appointment 


gives  the  action  to  the  beneficiaries 
themselves.  Llmekiller  «.  Hanni- 
bal &c.  Railroad,  83  Kan.  83. 

Contributory  negligence.  An  admin- 
istrator cannot  recover  for  personal  in- 
juries without  showing  that  the  deceased 
was  using  due  care  at  the  time  of  the 
accident.  Riley  i).  Connecticut  River 
Railroad,  135  Mass.  292 ;  Corcoran  t>. 
Boston  &c.  Railroad,  133  Mass.  507; 
nor  if  deceased  was  guilty  of  contribu- 
tory negligence,  Richardson  v.  New 
York  &c.  Railroad,  98  Mass.  89 ;  nor  if 
he  was  killed  by  the  negligence  of  a 
fellow-servant.  Lutz  v.  Atlantic  &c. 
Railroad  (N.  M.),  30  Pac.  Rep.  913  ;  16 
L.  R.  A.  819.  But  it  has  been  held,  in 
Iowa,  that  the  administrator  of  a  child 
may  have  damages  for  his  negligent 
killing,  though  his  parents  were  guilty 
of  contributory  negligence.  Wymore  v. 
Mahaska  County,  78  Iowa  896. 

Benejicia/ries.  A  right  of  action  for 
the  negligent  or  wrongful  killing  of  one 
who  left  surviving  him  no  widow,  child, 
or  next  of  kin  abates  with  his  death, 
and  does  not  survive  for  the  benefit  of 
creditors  or  of  the  state  in  the  absence 
of  creditors,  the  statute  providing  that 
the  action  shall  pa.ss  to  his  widow  or 
to  his  personal  representative  for  her 
benefit  or  that  of  his  next  of  kin  free 
from  the  claims  of  creditors.  East  Ten- 
nessee &c.  Railroad  v.  Lilly,  90  Tenn. 
568.  So,  the  administrator  can  only 
recover  in  case  the  intestate  left  a  widow 
or  child,  the  statute  giving  a  cause  of 
action  for  their  benefit,  Cincinnati  &c. 
Railroad  «.  Prewit  (Ky.),  17  S.  W.  Rep. 
484  ;  where  there  is  no  claim  for  the 
suffering  of  the  deceased.  Baker  v. 
Louisville  &c.  Railroad  (Ky.),  17  S.  W. 
Rep.  191 ;  but  he  may  recover  where 
there  are  next  of  kin  and  no  widow 
living,  Haggerty  v.  Central  Railroad,  3 
Vr.  349 ;  the  statute  being  Intended  for 
all  the  next  of  kin.  Paulmier  v.  Erie 
Railroad,  5  Vr.  53. 
A  father  cannot  maintain  a  suit  in  his 
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own  name  as  next  of  kin  for  the  negli- 
gent killing  of  his  son  under  a  statute 
requiring  such  suit  to  be  brought  in  the 
name  of  the  personal  representative. 
Goodwin  v.  Nickerson,  17  R.  I.  478  ; 
Illinois  Central  Railroad  v.  Hunter,  70 
Miss.  471.  But  under  a  statute  provid- 
ing that  the  widow,  heirs,  or  personal 
representatives  may  bring  action  for 
loss  of  life,  the  widow,  or  if  none  the 
heirs,  have  the  prior  and  exclusive  right 
to  bring  an  action  for  the  killing  of  the 
husband  or  father,  Belding  u.  Black 
Hills  &c.  Railroad  (S.D.),  53  N.  W.  Rep. 
750 ;  and  under  such  a  statute  the  widow 
may  compromise  the  right  of  action  and 
recover  upon  the  compromise.  Holder 
t>.  Nashville  &o.  Railroad  (Tenn.), 
30  S.  W.  Rep.  537.  The  wife  of  a 
person  having  no  children  is  entitled  to 
damages  given  for  his  wrongful  death 
by  statute  providing  for  recovery  by 
personal  representatives  of  damages  for 
the  benefit  of  the  wife  and  children. 
Lima  &c.  Co.  «.  Deubler,  7  Ohio  C.  C. 
185.  A  statute  giving  both  heirs  and  per- 
sonal representatives  an  action  for  neg- 
ligent killing  without  limit  of  recovery 
prevails  over  an  earlier  act  giving  right 
of  action  to  personal  representatives 
with  recovery  limited  to  $5000,  of 
which  the  heirs  may  be  beneficiaries, 
where  both  are  incorporated  in  the  code 
in  inverse  order.  Graetz  v.  McKenzie, 
3  Wash.  194.  For  cases  where  the  right 
of  action  is  given  to  other  parties 
than  the  personal  representatives,  see 
Richmond  &c.  Railroad  ®.  Johnston, 
89  Ga.  560  ;  Augusta  Factory  «.  Davis, 
87  Ga.  648  ;  Texas  &  Pacific  Railroad  «. 
Hall,  83  Tex.  675;  Texas  &  Pacific 
Railroad  ».  Robertson,  83  Tex.  657  ;  St. 
Louis  &c.  Railroad  «.  Needham,  53  Fed. 
Rep.  371  ;  Daly  ».  New  Jersey  &c. 
Co.,  155  Mass.  1. 

Action  against  whom.  Action  for 
death  caused  by  the  negligence  of  a 
druggist  in  selling  laudanum  for  tincture 
of  rhubarb  survives  to  the  administra- 


trix of  the  deceased.  Norton  v.  Sewall, 
106  Mass.  143.  So,  an  action  against  a 
city  for  damages  resulting  from  the 
killing  of  a  man  by  a  mob  may  be 
brought  in  the  name  of  the  personal 
representatives  of  the  deceased  for  the 
benefit  of  the  widow  and  children  or 
next  of  kin.  Atchison  «.  Twine,  9 
Kan.  350.  And  tlie  administrators  of  a 
deceased  person  may  bring  an  action 
against  a  steamboat  by  name  for  the 
wrongful  killing  of  their  intestate  by 
running  him  down  while  in  a  small  boat. 
Boutiller  «.  Steamboat  Milwaukee,  8 
Minn.  97.  But  a  person  other  than  a 
carrier  is  not  liable  for  the  negligence  of 
his  servants  or  agents  under  a  statute 
providing  that  an  action  for  actual 
damages  on  account  of  injuries  causing 
death  may  be  brought  when  the  death' 
of  any  person  is  occasioned  by  the 
negligence  or  carelessness  of  a  carrier,  or 
of  the  servants  or  agents  of  a  carrier,  or 
when  the  death  of  one  person  is  caused 
by  the  wrongful  act,  negligence,  or 
default  of  another.  Asher  «.  Cabell,  50 
Fed.  Eep.  818 ;  Tex.  R.  S.  Art.  2899. 
Nor  is  a  statute  authorizing  a  recovery 
for  death  caused  by  the  wrongful  act, 
negligence,  or  default  of  another  appli- 
cable to  receivers  of  a  railroad  company 
who  were  not  personally  and  immedi- 
ately guilty  of  the  negligence  charged. 
Texas  &c.  Railroad  i).  Bledsoe  (Tex. 
Civ.  Ap.),  30  S.  "W.  Rep.  1135  ;  Turner^). 
Cross,  88  Tex.  318 ;  Yoakum  v.  Selph, 
83  Tex.  607.  Neither  can  a  recovery  be 
had  against  the  railroad  company  for 
the  negligence  of  the  receivers.  Taylor 
&c.  Railway  Co.  v.  Warner,  84  Tex. 
133.  An  action  for  damages  for  death 
does  not  lie  against  a  county  at  the  suit 
of  an  administrator  of  the  deceased, 
in  South  Carolina.  All  v.  Barnwell 
County,  39  S.  C.  161. 

Form  of  action  —  Defense.  The  de- 
fendant need  not  have  been  prose- 
cuted, for  a  felony  before  the  civil 
action  will  lie  under  the  statute  giving 
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damages  for  the  wrongful  act  or  omis- 
sion which  caused  the  death  of  the 
deceased,  Lankford  «.  Barrett,  29  Ala. 
700 ;  nor  is  the  right  to  recover  depend- 
ent upon  the  defendant's  guilt  of  murder 
in  the  first  degree.  Vawter  ®.  Hultz, 
113  Mo.  633.  Actions  for  damages  for 
wrongful  death  are  practically  civil 
actions,  even  where  required  to  be  by 
indictment  and  criminal  in  form. 
State  «.  Manchester  &o.  Railroad,  53 
N.  H.  528. 

The  complaint  must  state  that  he  left 
next  of  kin,  McGlone  d.  New  Jersey 
Railroad,  8  Vr.  304 ;  and  allege  damage 
to  the  widow  and  next  of  kin,  SafEord  «. 
Drew,  3  Duer  627  ;  and  it  is  sufficient 
if  it  states  a  cause  of  action  in  favor 
of  the  administrator  in  that  capacity, 
although  some  persons  are  described  as 
next  of  kin  who  are  not  such.  Clore 
V.  Mclntire,  120  Ind.  363.  In  a  statu- 
tory action  to  recover  damages  for  the 
wrongful  act  which  caused  the  death 
of  the  intestate,  an  administrator  is  not 
liable  for  costs.  Kinney  v.  Central 
Railroad,  5  Vr.  373.  But  in  Alabama, 
it  has  been  held  that  he  does  not  act 
as  the  representative  of  the  estate  nor 
for  its  benefit,  and  if  he  fails  in  the 
suit,  or  recovers  less  damages  than 
costs,  the  judgment  against  him  for 
costs  sh  ould  be  de  honii  propi-iis.  Hicks 
v.  Barrett,  40  Ala.  391.  And  if  pend- 
ing the  suit  a  settlement  is  made,  it  is 
the  duty  of  the  administrator  to  see  to 
-it  that  the  proceeds  of  such  settlement 
are  placed  in  the  hands  of  the  persons 
lawfully  entitled  to  them.  Perry  i).  Car- 
michael,  95  111.  519.  Where  the  admin- 
istrator will  be  the  sole  beneficiary  in 
the  case  of  recovery,  and  might  have 
brought  the  action  in  his  own  name,  he 
cannot  sue  in  forma  pauperis.  Barbee  n 
Frazier,  9  Lea  348.  The  administrator 
of  a  person  killed  by  the  negligence  of 
another  cannot  join  his  cause  of  action 
for  the  suffering  occasioned  to  his  in- 
testate before  death  with  that  for  the 


benefit  of  the  widow  and  children  for 
damages  for  the  death.  Louisville  &c. 
Railroad  «.  Kellem,  13  Ky.  L.  Rep. 
338  (Ky.  Super.  Ct.). 

An  agreement  as  to  examining  cars 
before  working  upon  them  made  by 
the  decedent  (a  brakeman)  with  another 
railroad  which  does  not  contain  any  of 
the  defendant  company's  rules,  is  inad- 
missible as  evidence.  McDermott  e. 
Iowa  Falls  &c.  Railroad  (Iowa),  53  N. 
W.  Rep.  181.  As  to  the  competency 
of  witnesses  in  an  action  for  the  willful 
and  malicious  killing  of  the  intestate, 
see  Miller  v.  Dayton,  57  Iowa  423. 
Competency  of  witnesses  in  general  in 
suits  by  and  against  executors  and  ad- 
ministrators is  considered  in  Vol.  III., 
ubi  infra. 

A  release  given  by  the  surviving  hus- 
band is  no  bar  to  the  recovery  of  dam- 
ages by  the  wife's  personal  represent- 
atives, the  statute  not  requiring  suit  to 
be  brought  by  the  husband.  South 
&c.  Railroad  «.  Sullivan,  59  Ala.  272. 
But  the  power  of  an  executor  or  ad- 
ministrator to  compromise  disputed 
claims  applies  to  a  purely  statutory 
cause  of  action  for  the  death  of  the 
intestate,  to  be  brought  for  the  use  of 
his  widow  and  next  of  kin.  Parker 
v.  Providence  &c.  Co.  (R.  L),  33  Atl. 
Rep.  102. 

The  fact  that  no  bond  was  required 
or  filed  on  the  issuance  of  the  letters  of 
administration  cannot  be  set  up  as  a 
defense  to  this  action.  Sullivan  v. 
Tioga  Railroad,  44  Hun  304.  A 
statute  allowing  actions  of  tort  against 
railroad  corporations,  common  carriers, 
and  towns  for  loss  of  life  by  negligence 
does  not  apply  to  an  action  brought 
after  it  went  into  effect  for  loss  of  life 
occurring  before  its  enactment.  Kelley 
■0.  Boston  &c.  Railroad,  135  Mass. 
448. 

Former  recovery — Limitation.  Re- 
covery by  an  injured  person  in  his  life- 
time of  damages  for  the  injuries  bars 
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an  action  for  his  death  resulting  from 
such  injuries.  Hecht  «.  Ohio  &c. 
Railroad,  133  Ind.  507. 

The  Statute  of  Limitations  begins  to 
run  from  the  moment  of  the  injury,  and 
is  not  suspended  by  the  lapse  of  time 
between  the  death  and  qualification  of 
the  personal  representative.  Fowlkes 
■K.  Nashville  &c.  Railroad,  9  Helsk.  839. 
But  in  Colorado,  where  the  statutory 
year  was  lost  by  an  excusable  mistake 
in  suing  the  wrong  party,  the  commence- 
ment of  such  action  was  held  suflBcient 
compliance  with  tlie  statute  to  sustain  a 
later  action  begun  after  the  lapse  of  the 
year.     Hayes  v.  Williams,  17  Col.  465. 

Damages.  The  measure  of  damages 
in  a  suit  for  negligence  causing  death  is 
compensation  for  the  pecuniary  loss  to 
the  estate,  taking  into  consideration  the 
age,  health,  strength,  and  ability  of  the 
intestate  to  earn  money.  Lapsley  v. 
Union  Pacific  Railroad  Co. ,  50  Fed.  Rep. 
173  ;  Telferi).  Northern  Railroad  Co., 
1  Vr.  189.  The  "pecuniary  loss," 
which  survives  after  the  husband's  death 
pending  a  suit  brought  by  him  for  his 
wife's  death,  includes  damages  for  loss 
of  a  wife's  services  and  earnings  and 
the  expenses  necessarily  incurred  by 
reason  of  the  injury,  but  not  for  the  loss 
of  her  society.  Cregin  ».  Brooklyn  City 
Railroad,  83  N.  Y.  595  ;  8.  C.  18  Hun 
368.  So,  where  an  injury  to  the  person 
dies  with  the  plaintiff,  the  action  still 
survives  for  injury  to  his  team  and  for 
medical  attendance  necessitated  by  his 
own  injury,  but  not  for  the  injury  to 
his  person.  Randall  «.  Northwestern 
Telegraph  Co.,  54  Wis.  140.  In  the 
statutory  action  only  the  actual  damages 
for  loss  of  a  son's  services  survive. 
James  v.  Christie,  18  Mo.  163.  And 
under  a  statute  giving  a  right  of  action 
for  actual  damages  no  recovery,  even 
of  nominal  damages,  can  be  had  in  an 
action  by  a  husband  for  the  death  of  his 
wife  in  the  absence  of  proof  of  the 
value  of  her  services  or  the  advantage 


in  money  reasonably  to  be  expected  if 
she  had  lived.  McGown  v.  International 
&c.  Railroad,  85  Tex.  389.  It  has 
been  held  that  a  wife  as  administratrix 
could  recover  only  such  damages  as  her 
husband  might  have  recovered  if  he  had 
not  died  pending  the  suit,  while  indi- 
vidually she  might  recover  for  the  injury 
sustained  by  her  by  his  death.  Frink  ». 
Taylor,  4  Greene  (Iowa)  196.  And  under 
a  statute  giving  a  parent  all  damages 
for  the  abduction  of  a  child  transported 
out  of  the  state«by  the  master  of  a  ves- 
sel and  dying  at  the  outward-bound 
port,  it  was  held  that  no  damages  could 
be  recovered  by  the  father  for  the  loss 
of  his  son's  services  after  his  death. 
Nickerson  v.  Harriman,  38  Me.  379. 

On  the  other  hand,  it  has  been  held 
that  the  damages  that  an  administrator 
may  recover  for  the  death  of  the  dece- 
dent by  the  carelessness  of  the  defendant 
are  not  merely  nominal,  but  are  dam- 
ages for  the  expense  of  board,  nursing, 
medical  attendance,  loss  of  time  and 
physical  and  mental  pain  and  distress 
and  anxiety  of  mind.  Corliss  ii. 
Worcester  &c.  Railroad,  63  N.  H.  404. 
They  are  not  only  the  damages  the 
deceased  might  have  recovered,  but 
damages  for  the  loss  and  deprivation 
resulting  to  the  parties  to  whom  the 
action  survives.  Collins  v.  East  Ten- 
nessee &c.  Railroad,  9  Heisk.  841 ;  even 
though  the  death  be  instantaneous. 
Nashville  &c.  Railroad  v.  Prioce,  3 
Heisk.  580,  overruling  Louisville  &c. 
Railroad  v.  Burke,  6  Coldw.  45.  And 
in  Connecticut,  in  an  action  by  -an  ad- 
ministrator for  damages  to  the  deceased 
in  a  railroad  accident  caused  by  the 
neglect  of  the  defendant  punitive  dam- 
ages may  be  assessed.  Murphy  i).  New 
York  &c.  Railroad,  39  Conn.  496.  To 
recover  the  statutory  damages  for  the 
benefit  of  the  widow  and  next  of  kin 
it  is  not  necessary  that  they  should  be 
dependent  for  support  on  the  deceased. 
Illinois  Central  Railroad  v.  Bannon,  5 
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Wall.  90.  But  demands  for  the  sup- 
port of  the  deceased  and  his  family 
prior  to  the  injury  are  not  included  in 
a  statute  providing  that  "  any  demand 
for  the  support  of  the  deceased "  shall 
be  paid  out  of  the  statutory  recovery. 
State  V.  Dakota  County  Probate  Court 
(Minn.),  53  IST.  W.  Rep.  463.  As  to 
what  is  a  reasonable  amount,  consider- 
ing the  chances  of  life,  the  amount 
of  earnings,  and  the  support  fur- 
nished, see  Fordyce  ».  McCants,  55 
Ark.  384. 

The  amount  recovered  by  the  adminis- 
trator becomes  part  of  the  personal  estate 
to  be  distributed  according  to  the  Statute 
of  Distributions,  Little  Rock  &c.  Rail- 
way ».  Townsend,  41  Ark.  383  ;  fi'ee 
from  the  claims  of  creditors  and  lega- 
tees, Baker  «.  Railroad,  91  N.  C.  308 ; 
and  if  the  executor  refuses  to  enforce 


collection  and  secures  his  discharge,  a 
successor  may  be  appointed  to  complete- 
the  administration  of  the  estate.    Merkle 
«.  Bennington,  68  Mich.  33.     In  other 
cases  it  is  held  that  the  damages  recov- 
ered must  go  to  relatives  according  to- 
the  injury  sustained  and  the  verdict, 
Richardson  ■».  New  York  Central  Rail- 
road, 98  Mass.  85  ;  and  will  not  become 
general  assets  of  the  estate,  the  adminis- 
trator being  but  a  trustee  for  the  benefit 
of  the  widow  and  children  or  next  of 
kin.     Perry  ».  St.  Joseph  &c.  Railroad, 
29  Kan.  430;  Kansas  Pacific  Railroad  b. 
Cutter,  16  Kan.  568.     The  distribution 
of  damages   recovered   for  negligence 
causing   death,  is    governed    by    the 
statute  in  force  at  the  time  of  the  death, 
and  not  at  the  time  the  recovery  Is  had. 
Richmond  ».  Chicago  &c.  Railroad,  87 
Mich.  374. 
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♦SECTION  II. 

Particular  instances  where  the  executor  or  administrator  is  entitled  to 
choses  in  action  which  the  deceased  might  have  put  in  suit,  and 
where  not.\ 

The  cases  hitherto  collected  on  this  subject  have  been  pointed  out 
merely  to  develop  the  general  principle  as  to  the  right  of  executors 
and  administrators  to  the  choses  in  action,  on  which  the  deceased 
himself  might  have  sued.  It  remains  to  advert  to  some  particular 
instances  respecting  this  portion  of  an  executor's  or  administrator's 
estate,  as  well  in  which  his  title  has  been  denied  as  where  it  has  been 
established. 

First,  as  to  annuities.     An  annuity  is  a  yearly  payment  of  a  certain 

sum  of  money  granted  to  another  in  fee,  for  life,  or 

•^    .  Annuities : 

for  years,  charging  the  person  of  the  grantor  only  {q). 

As  it  concerns  no  land,  it  is  so  far  considered  personal  property,  that 
although  granted  to  a  man  and  his  heirs  or  the  heirs  of  his  body,  it  is 
not  an  hereditament  within  the  Statute  of  Mortmain,  7  Edw.  I.  stat. 
2  (r),  nor  entailable  within  the  statute  de  bonis  (s)  ;  and  Lord  Coke 
calls  an  annuity  granted  to  a  man  and  his  heirs  a  fee  simple  per- 
sonal (*)•  But  in  one  respect,  most  important  to  the  present  subject, 
an  annuity  partakes  of  the  nature  of  real  property:  viz.,  that  when 
granted  with  words  of  inheritance,  it  is  descendible,  and  goes  to  the 
heir,  to  the  exclusion  of  the  executor  (m).  Unless,  however,  words 
of  inheritance  are  employed  in  the  grant,  it  has  been  held  that  the 
annuity  will  pass  to  the  executors  :  As  where  a  testator  gave  his 
real  and  personal  estate  to  his  wife,  subject,  amongst  other  bequests, 
to  an  annuity  of  5Ql.  to  A.  ^.forever  ;  and  it  was  held,  that  for  the 
want  of  the  *word  heirs  in  the  gift,  the  annuity  passed,  on  A.  B.'s 
death,  to  his  personal  representative  («). 

There  have  been  some  modern  decisions  on  the  question  whether 
annuities  are  to  be  considered  real  or  personal  estate.  In  Lord  Staf- 
ford V.  Buckley  \x),  Lord  Hardwicke  decided,  that  an  annuity  in  fee 
of  1,000/.,  granted  by  King  Charles  the  Second  out  of  the  Barbadoes 

t  See  American  note  at  end  of  this  (t)  Co.  Litt.  3,  a. 

Section.  ,  (u)  Turner    v.  Turner,   Ambl.    783, 

(?)  Co.  Litt.  144,  b.  783.     Stafford  v.  Buckley,  3  Ves.  Sen. 

(?■)  Co.  Litt.   3,  a.  note  (1),  by  Har-  179. 

grave.  (»)  Parsons  v.  Parsons,  L.  R.  8  Eq^ 

(«)  Co.   Litt.  20,  a.  and  note  (4),  by  360. 

Hargrave.  (x)  3  Ves.  Sen.  170. 
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duties,  was  not  a  realty  within  the  statute  de  bonis,  or  Statute  of 
Frauds:  and  his  lordship  said,  it  was  a  personal  inheritance,  which 
the  law  suffers  to  descend  to  the  heir  (y).  In  Lady  Holdernesse  v. 
Lord  Carmarthen  (s),  Lord  Thurlow  held  that  an  annuity  of  4,000Z. 
charged  upon  the  post  office,  until  a  sum  of  100,000^.  should  be  paid, 
in  order  to  be  laid  out  in  land,  was  a  mere  personal  annuity.  In 
Aubin  V.  Daly  (as),  it  was  held  by  the  Court  of  Queen's  Bench,  with 
respect  to  the  same  annuity  which  was  the  subject  of  Lord  Hard- 
wicke's  decision  in  Lord  Stafford  v.  Buckley,  that  the  legal  estate 
and  interest  in  it  passed  by  a  will,  not  executed  according  to  the 
Statute  of  Frauds,  in  which  there  was  a  residuary  clause  bequeathing 
all  the  rest,  residue  and  remainder  of  the  personal  estate,  of  what 
kind  and  nature  whatsoever,  to  the  executors  (S). 

These  cases  of  personal  annuities  in  fee  seem  to  form  an  exception 
to  two  general  rules  :  the  one,  that,  before  the  Wills  Act  (1  Vict, 
c.  26)  came  into  opei'ation,  what  would  *devolve  upon  the  heir,  could 
not  be  devised  from  him,  but  by  a  will  attested  according  to  the 
Statute  of  Frauds  :  and  the  other,  that  though  personalty  be  specifically 
bequeathed,  it  will  in  the  first  instance  vest  in  the  executor,  and  form 
part  of  his  estate. 

.  In  the  cases  of  annuities  above  mentioned,  the  foundation  of  the 
decision  that  they  were  personal  property,  was,  that 
they  were  in  no  way  connected  with  land.  But  where 
an  inheritance  is  granted,  which  arises  out  of  land,  it  is  considered 
real  property,  and  a  fortiori  will  not  go  to  the  executor.  In  Bucke- 
ridge  v.  Ingram  (c),  shares  in  the  navigation  of  the  River  Avon,  under 
the  statute  10  Anne,  were  held  real  estate  {d).  So  in  Howse  v.  Chap- 
man (e),  a  share  in  the  Bath  Navigation  was  held  to  be  real  property, 
which  descended  to  the  heir  :  and  the  same  was  holden  as  to  a  New 

(^)3Ves.  Sen.  178.  niece,   her    executors,    administrators, 
(z)  1  Bro.  C.  0.  377.  and  assigns  ;    with    tlie    payment    of 
(a)  4  Barn.  &  Aid.  59.  which  sum  the  testator  made  chargeable 
(J)  But  where  the  testator  devised  his  his  said  estates,  in  manner  and  form 
freehold  estates  to  A.  and  B.  and  their  aforesaid,   immediately  after    the    de- 
heirs  in  trust,  to  permit  his  wife  to  cease  of  his  wife  ;    Shadwell,   V.-C, 
hold  and  enjoy  the  same,  and  to  receive  held,  that  the  niece  took  a,  legal  rent- 
the  rents  thereof  for  her  life ;  and  after  cMrge  of  30Z.  per  annum  in  fee  :  Ram- 
her  decease,    in   trust   to   permit   his  say  v.  Thorngate,  16  Sim.  575. 
nephew,  his  heirs  and  assigns,  to  hold  (c)  3  Ves.  Jun.  653. 
and  enjoy  the  estates,  and  to  receive  the  (d)  Portmore  v.  Bunn,  1  B.  &  C,  699, 
rents  thereof  forever,  but  subject  to  the  703. 
payment  of  Wl  yearly  forever,  to  his  («)  4  Ves.  543. 
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River  share  (/).  But  in  Bligh  «.  Brent  {g)  the  Court  of  Exchequer 
held  that  shares  in  the  Chelsea  Water  Works  were  to  be  considered  as 
personal  property.  And  it  has  been  usual  of  late  years  when  Acts  of 
Parliament  are  obtained  for  the  making  of  navigable  canals,  and 
similar  works,  to  procure  a  clause  to  be  inserted,  directing  that  the 
shares  shall  be  deemed  to  be  personal  estate  (A). 

So  by  the  Companies  Act,  1862,  it  is  enacted  that  "the  shares  or 
otlier  interest  of  any  member  in  a  company  under  this  „.  , 

Act  shall  be  personal  estate  capable  of  being  trans-  companies  Acts. 
ferred  in  manner  provided  by  the  regulations  of  the  Company"  (i). 

It  is  here  necessary  to  notice  the  rights  of  executors  and  adminis- 
trators with  respect  to  property  in  the  public  funds.  ^^^^^  ;„  ^he 
*The  statute  1  Geo.  I.  sect.  2,  c.  19,  after  creating  a  public  funds: 
capital  or  joint  stock,  on  which  annuities  at  the  rate  of  6  per  cent, 
were  to  be  attending,  declares  (sect.  9),  "that  all  persons  who  shall 
be  entitled  to  any  of  the  said  annuities,  and  all  persons  lawfully  claim- 
ing under  them,  shall  be  possessed  thereof,  as  of  personal  estate,  and 
the  same  shall  not  descend  to  the  heir :  "  It  then  enacts  (sect.  11),  that 
no  method  of  assigning  or  transferring  the  stock,  other  than  that 
pointed  out  by  the  act,  shall  be  good  and  available  in  law  ;  and  it  is 
provided  by  the  12th  section,  that  any  person  possessed  of  the  stock, 
with  the  annuity  attending  the  same,  may  devise  the  same  by  writing, 
attested  by  two  witnesses,  but  that  no  such  devisee  shall  receive  pay- 
ment, till  so  much  of  the  devise  as  relates  to  the  stock  be  entered  in 
the  proper  office  at  the  bank  ;  and  in  default  of  such  devise,  the 
stock  and  annuities  attending  the  same  shall  go  to  the  executor  and 
administrator. 

The  other  acts  ci-eating  new  stocks  contain,  almost  all  of  them,  pro- 
visions nearly  similar  ;  and  these  provisions  have  created  a  doubt, 
whether  it  was  not  the  intention  of  the  legislature  that  stock  should, 
by  the  will,  pass  to  the  devisee,  without  the  assent  of  the  executor, 
and  without,  in  the  first  instance,  vesting  in  him,  and  being  assets  in 
his  hands  (/).     But  a  series  of  modern  decisions  seems  now  to  have 

(/)  Drybutter  v.  Bartholomew,  3  P.  Hayler  v.  Tucker,  4  Kay  &  J.  248,  per 

Wms.     137.      Davall    «.    New    Eiver  Wood,  V.-C. 

Comp.,  3  De  G.  &  Sm.  394.     A  lease  (A)  See   Tbompson  v.  Thompson,    1 

of  a  lighthouse,  and  the  tolls  thereof,  Coll.  381.    Robinson «,  Addison,  3  Beav. 

by  the  Corporation  of  Trinity  House,  515. 

has  been  held    to  he  a  chattel  real :  («')  35  &  36  Vict.  c.  89,  sect.  33. 

Ex  parte  Ellison,  3  Y.  &  Coll.  Exch.  (j)  Pearson  v.  Bank   of  England,  2 

638.  Bro.  C.   C.  539.     Bank  of  England  v. 

(g)  3   Y.    &    Coll.  Exch.   368.     See  Lunn,  15  Ves.  573,  578. 
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established  that  stock,  having  been  made  personal  property  by  the 
statutes,  is  like  all  other  personal  property,  assets  in  the  hands  of  the 
executor  ;  and  consequently,  that  although  specifically  devised,  it 
must,  in  the  first  instance,  devolve  upon  the  executor  :  and,  till  he 
assents,  the  legatee  has  no  right  to  the  legacy  (A;).  And  now  by  stat. 
33  &  34  *Vict.  c.  71,  s.  23,  it  is  expressly  enacted  that,  "  The  interest 
of  a  stockholder  dying  (before  or  after  the  passing  of  this  Act)  in  stock 
shall  be  transferable  by  his  (executors  or  administrators  notwithstand- 
ing any  specific  bequest  thereof.  The  Bank  of  England  or  of  Ireland 
shall  not  be  required  to  allow  any  executors  or  administrators  to 
transfer  any  stock  until  the  probate  of  the  Will  or  the  letters  of 
administration  to  the  deceased  has  or  have  been  left  with  the  Bank 
for  registration,  and  may  require  all  the  executors  who  have  proved 
the  "Will  to  join  in  the  transfer." 

By  the  death  of  a  master,  his  servant  is  discharged  :  and  therefore 
the  executors  or  administrators  of  the  former  can  bring- 

Servants.  .  .  . 

no  action  to  enforce  the  contract  of  service  after  his 
ppr  n  ice  .  death   (V).     Nor  has  the  executor  or  administrator,  gen- 

erally speaking,  any  interest  in  an  apprentice  bound  to  the  deceased. 
In  the  case  of  ^Baxter  v.  Burfield  (m),  Lee,  C.  J.,  held  that  an  executrix 
could  not  maintain  the  action  for  debt  upon  bond  for  performance  of 
indentures  of  apprenticeship  on  the  grounds,  (1)  that  the  covenant 
was  only  to  serve  the  master,  and  there  was  no  mention  of  executors 
or  administrators  ;  (2)  that  the  covenant  was  a  personal  covenant,  and 
that  the  interest  of  the  master  in  his  apprenticeship  is  an  interest 

(i)  Bank  of  England  v.  Moffat,  3  Bro.  as  were  payable  to  E.  C.  for  her  own 

C.  C.  360.    Bank  of  England  «.  Par-  use :  These  orders  having  been  served 

sons,  5  Ves.  665.    Bank  of  England  ■».  upon  the  Bank  of  England,  the  Bank 

Lunn,  15  Ves.  569.     Franklin  «.  Bank  refused  in  consequence  to  pay  the  divi- 

of  England,  1  Russ.  Chanc.  Ca.  575.  dends  upon  the  13,058Z.  6s.  M,.  to  the 

9  B.  &  C.  156.     See  also  Churchill  ».  executors  under   A.'s   will,  and  they 

Bank  of  England,  11  M.  &  "W.  328 :  In  brought  an  action  against  the  Bank  to 

that  case  A.  being  possessed  of  13,058Z.  recover  those  dividends  ;  and  the  Bank 

6s.  8d  New  Three-and-a-Half  per  Cent  then  applied  for  a  stay  of  proceedings 

Stock,   bequeathed    to    E.    C.    a   cer-  on  payment  of  a  portion  of  the  divi- 

tain  interest  in  5,000Z.  parcel  thereof :  dends  :— And  it  was  held  that  there  was 

A    judgment    having    been    obtained  no  ground  or  necessity  for  the  applica- 

against  E.  C,  the  judgment  creditor  tion,  the  Bank  being  bound  to  pay  the 

obtained  a  judge's  order  under  1  &  3  dividend  to  the  legal  owners,  the  execu- 

Vict.   c.  110,  ss.  14  and  15,  charging  tors,   who  were  answerable  for  their 

this  latter  sum  with  the  judgment  debt,  proper  application, 
which   upon   cause   shown  was  made         (Q  "Wentw.  Off.  Ex.  141,  14th  edit, 
absolute  as  to  so  much  of  the  dividends  (w)  1  Bott.  P.  L.  pi.  696  6th  edit 
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<50upled  witli  a  personal  trust  which  cannot  be  assigned,  and  which 
determines  by  his  death  like  the  case  of  a  guardian  ;  and,  lastly,  that 
the  *covenant  to  instruct  is  personal  and  cannot  extend  to  executors 
who  may  not  be  capable  of  instructing.  The  interest  the  master  has 
in  his  apprentice  is  a  right  to  his  service  only.  The  case  of  Herns  v. 
Drake  (w),  was  further  cited  by  the  Chief  Justice  as  confirmatory  of 
his  statement  of  the  law  upon  this  point.  So  in  Rex  v.  Peck  (o), 
Eyre,  J.,  said,  "an  apprentice  is  a  personal  trust  between  the  master 
and  servant,  and  determines  by  the  death  of  either  of  them  :  and  by 
the  death  of  either  of  them  the  end  and  design  of  the  apprenticeship 
cannot  be  attained,  and  it  may  be  the  executor  is  of  another  trade." 

But  in  the  case  of  Cooper  v.  Simmons  {p),  where,  by  indenture 
an  infant,  with  the  consent  of  his  father,  bound  himself  apprentice 
to  a  tradesman,  his  executors  and  administrators,  such  executors  or 
administrators  carrying  on  the  same  trade  or  business,  and  in  the 
town  of  W.j  and  with  him,  and  them  to  serve  for  the  term  of  seven 
years,  and  the  master,  in  consideration  of  the  service  of  the  appren- 
tice, covenanted  to  teach  and'instruct  him  or  cause  him  to  be  taught 
and  instructed  during  the  term  :  it  was  held,  that  on  the  death  of  the 
master,  the  apprentice  was  bound  to  serve  his  widow,  who  was  his 
executrix,  whilst  she  carried  on  the  same  business  in  the  town  of  W., 
and  that  she  was  bound  to  teach  the  apprentice. 

And  with  respect  to  parish  apprentices,  by  stat.  32  Geo.  III.  c.  57, 
8.  1,  after  reciting  that  on  the  death  of  the  master  of  any 
parish  apprentice  during  the  term  of  apprenticeship,  the  tices :  33  Geo.  m. 
agreement  for  service  on  the  part  of  the  apprentice  is 
at  an  end,  but  the  covenant  for  maintenance  on  the  part  of  the  master 
still  continues  in  force  as  far  as  his  assets  will  extend,  or  doubts  have 
arisen  with  respect  thereto  ;  it  is  enacted,  that  in  case  of  the  death 
of  the  master  during  the  term  of  such  apprenticeship, 

i,--ui.-j-  ^  ^T.\o  1      apprentice  where 

upon  which  binding  no  larger  sum  than  five  pounds  premium  does  not 
shall  be  paid,  any  covenant  for  the  maintenance  of  such  serve  the'exccu- 
apprentice,  inserted  in  the  indenture,  shall  not  be  in  ter  or  their  ap- 
.*force  longer  than  three  calendar  months  next  after  the  months:  "or  for 
death  of  such  master,  &c.;  and  that  during  such  three  the  tem"of'^\p- 
months  such  apprentice  shall  continue  to  live  with  and  appHcaOra't'o two 
serve  as  an  apprentice  the  executor,  &c.,  of  such  master,  J°^'"'^*- 
&c.,  or  his  appointee.  Sects.  2,  3  :  Within  such  three  calendar  months 
after  the  death  of  such  master  or  mistress,  two  justices,  on  the  appli- 

{n)  H.  T.  8  Ann.    Not  reported.  (p)  7  H.  &  N.  707. 

{o)  1  Salk.  66. 
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cation  of  the  widow,  &c.,  may  order  that  such  apprentice  shall  serve 
the  applicant  during  the  residue  of  the  term  ;  and  after  such  order 
shall  be  made,  the  executors,  &c.,  and  the  personal  estate  of  the  mas- 
ter, &c.,  shall  be  discharged  from  any  covenant  in  such  indenture. 
An  interest  in  the  testator's  literary  property  and  also  certain  works 

of  art  may  devolve  on  the  executor  pursuant  to  several 
Copyrigiit:  "'  ■ 

Statutes  {q).     An  interest  may  also  vest  in  him  by  vir- 

Patent :  tue  of  a  patent  granted  to  the  testator,  for  the  invention 

of  a  new  manufacture  within  the  realm  (f).     It  seems  to 

have  been  questioned  whether  a  caroome,  or  a  license  by 

the  Mayor  of  London  to  keep  a  cart,  is  a  chattel  interest,  and  belongs. 

to  the  executor,  or  whether  it  goes  to  the  heir  (s). 

When  a  man  seised  in  fee  makes  a  gift  in  tail,  or  lease  for  life  or  for 
years,  reserving  rent,  the  whole  rent  which  becomes  due 
after  his  death  shall  go  with  the  reversion  (as  an  inci- 
dent thereof)  to  his  heir,  and  not  to  his  executor  :  for  since,  during 
*the  continuance  of  the  particular  estate,  the  reversioner  loses  the 
profits  of  the  land,  the  rent  ought  to  be  paid  to  him  as  a  compensation 
for  the  loss  [t).  And  though  the  rent  should  be  expressly  reserved  to 
the  lessor,  his  executors  and  assigns,  without  naming  the  heir,  the  exec- 
utors cannot  have  it,  being  strangers  to  the  reversion,  which  is  an 

(g)  5  &  6  Vict.  0.  45,  as  to  Copyright  alters  the  law  as  laid  down  in  Marsden. 

in  Books  ;  54  Geo.  III.   c.   56,  as  to  «.   Saville  Street  Foundry,   3  Ex.  D. 

Busts  and  Sculptures  ;  8  Geo.  II.  c.  13.  303. 

7  Geo.  III.  c.  38.     17  Geo.  III.  c.  57.     6         (s)  Com.   Big.   Biens  (B).     Hunt  ■». 

&  7  Wm.  IV.  c.  59,  as  to  Engravings  Hunt,  3  Vern.  83. 
and  Prints.     5  &  6  Vict.  c.  100,  6  &  7         (i!)  Co.  Lit.  47,  a.     Cother  v.  Merrick, 

Vict.  c.  65,  as  to  Printed  Linens,  Mus-  Hardr.  95.     8  Bac.   Abr.   63.    Execu- 

lins,  &c.,  and  35  &  36  Vict.  c.  68,  as  tors  (H.  8).     The  law  is  the  same  where 

to   Paintings,   Drawings,    and   Photo-  the  lease  is.  of    a  house,  and  certain 

graphs.  household  implements  therein:   Anon 

(r)  Toller,  153.    By  the  Patents  Act,  Dyer,  363,  a.     Godolph.  Pt.  3,  c.  34 

1883,  46  &  47  Vict.   c.  57,  s.  34,  if  a  s.  13.  p.  191.     So  if  a  person  covenants 

person  possessed  of  an  invention  dies  grants,   and  agrees  that  another  shall 

without  making  application  for  a  pat-  have  and  enjoy  Blackaore  for  a  certain 

ent  for  the  invention,  application  may  time,  and  the  other  covenants  to  pay,  in 

be  made  by,  and  a  patent  for  the  inven-  consideration  thereof,  to  the  testator, 

tion  granted  to,  his  legal  representative.  his  heirs,  executors,  and  assigns,  a  sum 

Every  such  application  must  be  made  annually,  the  executor  cannot  sue  on  his 

within  six  months  of  the  decease  of  covenant,  for  a  breach  after  the  death, 

such  person,  and  must  contain  a  clecla-  of  the  testator  :  Drake  v.  Munday,  Cro. 

ration  by  the  legal  representative  that  Car.  307.    But  see  Lord  Hatherton  v.^ 

he  believes  such  person  to  be  true  and  Bradburne,  13  Sim.  599. 
first  inventor  of  the  invention.     This 
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inheritance  (w).  On  the  other  hand,  if  a  lessee  for  years  makes  an 
underlease,  reserving  rent,  the  rent  accruing  after  his  death  shall  go 
to  his  executor  or  administrator,  and  not  to  his  heir,  even  though  the 
reservation  were  to  him  and  his  heirs,  during  the  term,  without  men- 
tioning the  executors  (w).  In  these  cases,  if  the  personal  representa- 
tive sues  the  under-lessee  for  rent  due  since  the  death  of  the  testator 
or  intestate,  it  must  be  alleged  that  he  had  a  chattel  interest  ;  other- 
wise it  shall  be  intended  that  he  was  seised  in  fee,  and  then  the  rents 
belong  to  the  heir,  and  not  to  the  executor  or  administrator  (w). 

Again,  if  a  man  being  seised  in  fee  of  one  acre  of  land,  and  possessed 
of  another  acre  for  a  term  of  years,  makes  a  lease  rendering  one  entire 
rent,  and  dies  ;  whereby  the  reversion  of  one  acre  goes  to  his  heir,  and 
of  the  other  to  his  *executors  :  the  rent  accruing  after  shall  be  appor- 
tioned between  his  heir^  and  his  executors  {x). 

Where  no  reversion  is  left  in  the  lessor,  and  the  rent  is  reserved  to 
his  executors,  administrators,  and  assigns,  it  will  go  to  them  and  not 
to  the  heir  (y).  Thus  a  tenant  for  three  lives,  to  him  and  his  heirs, 
assigned  over  his  whole  estate,  reserving  to  himself,  his  executors, 
administrators,  and  assigns,  a  rent  of  10^.  with  a  proviso,  that  upon 
non-payment  the  assignor  and  his  heirs  might  re-enter  ;  and  the 
assignee  covenanted  to  pay  the  rent  to  the  assignor,  his  executors  and 
administrators  :  The  question  was,  whether  this  rent  should  go  to  the 
heir  or  executor  of  the  assignor  :  It  was  decreed  by  Sir  J.  Jekyll,  that 
the  rent  should  go  to  the  executor,  as  it  was  reserved  to  him,  and  there 
was  no  reversion  left  in  the  assignor,  to  which  the  rent  was  incident, 
so  as  to  carry  it  to  the  heir  :  It  was  also  held  that  the  covenant  to  pay 
the  rent  to  the  executors  and  administrators  of  the  assignor  was  good 
and  binding,  both  in  law  and  equity  :  And  though  the  proviso  was, 

(m)  Co.  Lit. .  47,  a.    Whetljer  the  heir  (a)  Gilb.    Rents,     188.      Moodie    ». 

shall  have  it,  though  not  mentioned,  or  Garnance,   3    Bulstr.   153,   where    the 

it    shall  altogether  determine    by  the  court    is    said  to  have  clearly   agreed 

lessor's  death,  the  cases  are  discordant :  upon  the  apportionment,  that  by  act  of 

See  notes  (2)  and  (8)  to  Sacheverell  v.  law  this  may  well  be.     It  was  agreed  in 

Froggatt,  3  Saund.  367,  b,  where  all  the  Dumpor's  Case,  that  if  a  man  seised  of 

authorities  are  collected.     See  also  Dol-  two  acres,  the  one  in  fee,  and  the  other 

len  V.  Batt,  4  C.  B.,  N.  S.  760.     But  if  in  Borough-English,  has  issue  two  sons, 

the  rent  be  reserved  during  the  term  to  and  leases  both  acres  for  life  or  years, 

the   lessor,   his  executors,   admiuistra-  rendering  rent  with  condition,  and  the 

tors,  and  assigns,  the  heir  or  devisee  lessor  dies  ;  in  this  case,  by  this  descent, 

shall  have  it :  2  Saund.  867,  h.  which  is  act  of  law,  the  reversion,  rent, 

(«)  2  Saund.  371,  n.  (7),  to  Sacheverell  and  condition  are  divided  :  4  Co.  130,  J, 

«.  Froggatt.  Co.  Lit.  215,  a. 

(w)  Norris  v.  Elsworth,  1  Freem.  463.  (y)  3  Cruise's  Dig.  321,  3rd  edit. 
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that  in  case  of  non-payment  of  the  rent,  the  assignor  and  his  heirs 
might  re-enter,  yet  the  court  thought  this  immaterial,  as  in  equity  the 
heir  must,  in  this  case,  be  looked  upon  as  a  trustee  for  the  executor  : 
This  case  came  on  again  before  Lord  King,  who  was  of  opinion  that, 
there  being  no  reversion,  the  rent  might  be  well  reserved  to  the  execu- 
tors during  three  lives  ;  and  decreed  accordingly  (z). 

If  a  lessee  for  a  term  of  years  under-leases  for  a  term  exceeding  in 
length  that  for  which  he  himself  holds,  and  the  under-lessee  covenants 
to  pay  rent  to  such  lessee,  his  executor  *may  sue  the  under-lessee  for 
:rent  accruing  during  the  continuance  of  the  lessee's  term  (a). 

If  the  rent  be  reserved  for  years,  and  be  severed  from  the  reversion, 
it  may  then  go  to  the  executor  or  administrator,  although  the  reversion 
goes  to  the  heir  :  Thus  if  a  man,  seised  of  land  in  fee,  makes  a  lease 
for  years,  reserving  rent,  and  afterward  devises  the  rent  to  a  stranger 
and  dies,  and  the  stranger  is  seised  of  the  rent  and  dies,  his  executors 
shall  have  this  rent  and  not  his  heirs  (5). 

Again,  though  the  whole  rent,  which  accrues  after  the  death  of  the 
lessor,  shall,  in  the  cases  above  mentioned,  go  with  the 

Arrears   of    rent  ,  , 

shall  go  to  the  reversion  to  the  heir,  yet  the  arrearages  of  rent,  which 
incurred  and  became  payable  in  the  lifetime  of  the  tes- 
tator or  intestate,  shall,  in  all  cases,  go  to  his  executor  or  administra- 
tor as  part  of  his  personal  estate  (c).f 

The  executors  or  administrators  of  tenant  for  life  of  a  rent-charge, 
and  of  tenant  jowr  autre  vie  after  the  death  of  cestui  que  me,  might  bring 
debt  to  recover  the  arrears  of  such  rent  by  the  common  law,  although 
they  could  not  formerly  distrain  for  them  [d) :  but  before  the  statute 
32  Hen.  VIII.  c.  37,  the  executor  or  administrators  of  a  man  seised 
of  a  rent-service,  rent-charge,  rent  seek,  or  fee  farm,  in  fee-simple  or 

(a)  Jenninson  «.  Lord  Lexington,  1  P.  utor  had  nb  remedy  for  recovering  of 

"Wms.  555.  rent  arrear  in  the  lifetime  of  the  testa- 

(a)  Baker  ».  Gostling,  1  Bingh.  N.  S.  tor ;  but  this  appears  a  mistake ;  for, 

19.  hefore  the  statute  of  Hen.  VIII.,  if  the 

(*)  Knolle's  Case,  Dyer,  5,  h.  lease  was  for  years  or  the  life  of  the 

(c)  3  Bac.  Abr.  63.  Executors  (H.  8).  testator,  it  should  seem  that  the  execu- 
Wentw.  Off.  Ex.  139,  14th  edit.  Go-  tor  might  have  brought  debt,  and  was 
dolph.  Pt.  2,  c.  13,  s.  3.  only  remediless  In  the  case  of  his  testa- 

t  See  American  note  at  end  of  this  tor  being  seised  of  a  rent  in  fee-simple 

Section.  or  fee-tail,  or  pur  autre  vie  as  long  as 

(d)  Co.  Lit.  162,  5,  and  Hargrave's  the  estate  of  freehold  continued  :  See 
note.  1  SaumJ.  381,  note  (1).  It  is  said  Gilbert  on  Rents,  98.  1  Saund.  381, 
in  Bacon's  Abr.  tit.  Executors  (N.),  tit.  n.  (1)  to  Duppa  v.  Mayo. 

Debt,  (C),  that  at  common  law  an  exec- 
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fee-tail,  had  no  remedy  for  the  arrears  incurred  in  the  lifetime  of  the 
testator  or  intestate  (e).  By  that  statute  a  double  remedy  is  provided 
for  them,  viz.,  either  to  distrain  or  *have  an  action  of  debt  (/).  The 
statute  also  gives,  in  terms,  the  same  double  remedy  to  the  executors 
of  tenant  for  term  of  life  of  rent-charges,  &c.;  from  vrhich,  at  first 
view,  it  might  be  inferred  that  the  executors  of  tenant  for  life  could 
not  bring  debt  at  common  law.  But  these  words  have,  by  the  best 
authorities,  been  considered  to  refer  only  to  tenants  ^wr  autre  vie  so 
long  as  cestui  que  vie  lives  (^g). 

With  relation,  then,  to  the  title  of  the  executor  or  administrator, 
at  common  law,  to  the  arrears  of  rent  accrued  in  the  formerly  impor- 
lifetime  of  the  deceased,  it  used  to  be  important  to  when^renr^was 
ascertain  the  precise  period  at  which  rent  might  be  said  the ' 'executor"  or 
to  be  due,  so  as  to  go  to  the  personal  representative,  administrator, 
"because  generally  there  was  no  apportionment  in  his  favor  as  against 
the  heir  or  remainderman. 

Before  the  passing  of  any  of  the  Apportionment  Acts,  the  non- 
apportionment  of  rent  often  worked  great  hardship.  Thus,  if  the 
testator  died  before  midnight  on  the  day  on  which  the  rent  was  pay- 
able, no  part  of  such  rent  was  recoverable  by  the  executor,  and,  in 
the  case  of  a  rent  continuing  after  the  death  of  the  testator,  the  whole 
rent  passed  with  the  reversion  to  the  remainderman  or  the  heii-,  and  in 
the  case  of  rents  reserved  on  leases  determining  on  the  death  of  the 
person  making  them,  or  on  the  death  of  the  tenant  pu/r  autre  vie,  the 
rent  was  lost  altogethei-.  Similar  hardships  arose  in  respect  of  annui- 
ties and  other  payments  such  as  pensions,  dividends,  moduses,  and 
compositions,  coming  due  at  fixed  periods.  Most  of  these  hardships 
were  gradually  remedied  by  legislation,  which  provided  not  only  for 
the  apportionment,  but  also  for  remedies  for  the  recovery  of  the 
apportioned  parts  by  the  parties  entitled  thereto,  notably  by  stats.  11 
■Geo.  II.  c.  19,  and  4  Will.  IV.  c.  22  ;  but  these  statutes  omitted  to  deal 
with  some  cases,  and  questions  were  constantly  arising  as  to  what 
cases  fell  within  the  enactments.  Now,  however,  the  Appor*tion- 
ment  Act,  1870  (33  &  34  Vict.  c.  35),  has  been  passed  in  such  com- 
prehensive terms  that  the  cases  as  to  the  construction  of  the  former 
acts   have   ceased   to   be   of   any  importance  :  and,   therefore,   that 

(e)  Co.   Lit.   163,  a.     1   Saund.  282,  {g)  See  Hargrave's  notes  to  Co.  Lit. 

note  (1)  to  Duppa  ».  Mayo.  162,  a,  162,  h.     1  Saund.   382,  note  (1) 

(/)  Co.  Lit.  163,  a.  See  a  more  par-  to  Duppa  «.  Mayo.  See  section  4, 
iticular  exposition  of  this  statute,  infra,  of  this  statute,  infra,  Pt.  III.  Bk.  I. 
Pt.  III.  Bk.  I.  Ch.  I.  Ch.  I. 
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portion  of  former  editions  of  this  work  relating  to  them  has  been 
omitted. 

By  Stat.  33  &  34  Vict.  c.  35  (the  Apportionment  Act,  1870),  after 
reciting  that  whereas  rents  and  some  other  periodical 
Act!°i870™^&  34  payments  are  not  at  common  law  apportionable  (like 
Vict.  c.  35.  interest  on  money  lent)   in  respect   of   time,   and  for 

S'M  ft?m'da°y'to  remedy  of  some  of  the  mischiefs  and  inconvenienpes 
pKnabie^nre^  thereby  arising  divers  statutes  have  passed,  viz.,  11 
Bpectof  time.  ^^^^  jj-_  c.  19,  4  &  5  Wm.  IV.  c.  22,  6  &  7  Wm.  IV.  c.  71, 
14  &  15  Vict.  c.  25,  and  23  &  24  Vict.  o.  154,  and  whereas  it  is  ex- 
pedient to  make  provision  for  the  remedy  of  all  such  mischiefs  and 
inconveniences  it  is  enacted  : — 

Sect.  2.  From  and  after  the  passing  of  this  act,  all  rents,  annuities. 
Apportioned  part  dividends,  and  other  periodical  payments  (m)  in  *the 
plyabfewhen°thl  nature  of  income  (whether  reserved  or  made  payable 
tion'shaii'hlve''beI  under  an  instrument  in  writing  or  otherwise)  shall,  like 
come  due.  interest  on  money  lent,  be  considered  as  accruing  from 

day  to  day,  and  shall  be  apportionable  in  respect  of  time  accordingly. 

3.  The  apportioned  part  of  any  such  rent;  annuity,  dividend,  or 
other  payment  shall  be  payable  or  recoverable  in  the  case  of  a  con- 
tinuing rent,  annuity,  or  other  such  payment,  when  the  entire  portion 
of  which  such  apportioned  part  shall  form  part  shall  become  due  and 

(to)  The  "other  periodical  payments"  Nor  are  the  "net  profits  of  a  news- 
must  be  payments  recurring  at  fixed  paper "  (the  mode  and  time  of  ascer- 
times,  not  at  variable  periods  nor  taining  and  dividing  which  are  wholly 
in  the  exercise  of  the  discretion  of  one  in  the  discretion  of  trustees) :  Re  Cox's 
or  more  individuals,  but  from  some  Trusts,  9  C.  D.  159.  But  payments  by 
antecedent  obligation,  and  must  be  in  way  of  bonus  or  surplus  profits  to  the 
the  nature  of  income,  i.  «.,  coming  shareholders  of  a  public  company  (even 
in  from  some  kind  of  investment.  though  such  payments  may  be  only 
There  must  be  a  change  in  ownership,  occasional  and  the  period  of  pay- 
a  change  in  investments  is  not  suffl-  ment  may  be  varied  by  resolu- 
cient  to  bring  it  within  the  Apportion-  tion)  are  "dividends"  within  this 
ment  Act.    Re  Clarke,  18  C.  D.  160.  section.    Re    Griffith,   12    C.   D.    655. 

The  income  of  a  share  in  a  private  The  income  arising   from    personalty 

iron    company    regulated    by   a   deed  specifically    bequeathed  is  not  appor- 

of   partnership   under  which   the  ac-  tionable    under   this    act    as   between 

counts  were  made  up  yearly,  the  profits  the  specific  legatee  and  the  estate  of 

for  the  previous  year  ascertained  and  the  testator  :  Whitehead  ®.  Whitehead, 

the  dividend  to  be  paid  decided  by  the  L.  R.   16  Eq.  538.     This  act  applies 

managing  partner,  is  not.  a  dividend  or  to  a  specific  as  well  as  to  a  residuary 

a  periodical  payment  within  the  mean-  devise.     Hasluck  e.   Pedley,  L.   R.  19 

ing  of  this  section.    Jones  ».  Ogle,  L.  Eq.  271. 
R.  8  Ch.  192. 
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payable,  and  not  before,  and  in  the  case  of  a  rent,  annuity,  or  other 
such  payment  determined  by  re-entry,  death,  or  otherwise,  when  the 
next  entire  portion  of  the  same  would  have  been  payable  if  the  same 
had  not  so  determined,  and  not  before. 

4.  All  persons  and  their  respective  heirs,  executors,  administrators, 
and  assigns,  and  also  the  executors,  administrators,  and  persons  shall  have 
assigns  respectively  of  persons  whose  interests  determine  f o? ?ecoveringap- 
with  their  own  deaths,  shall  have  such  or  the  same  rem-  for''°e'nttre*' po*^ 
edies  at  law  and  in  equity  for  recovering  such  appor-  "°°^- 
tioned  parts  as  aforesaid  when  payable  (allowing  proportionate  parts 
of  all  just  allowances)  as  they  respectively  -would  have  had  for  recov- 
ering such  entire  portions  as  aforesaid  if  entitled  thereto  respectively  ; 
pi'ovided  that  persons  liable  to  pay  rents  reserved  out  of 

,  -  ,       .  ,  ,  -,.  „  Proviso  as  to  rents 

or  charged  on  lands  or  other  hereditaments  of  any  reserved  in  cer- 
tenure,  and  the  same  lands  or  other  hereditaments,  shall 
not  be  resorted  to  for  any  such  apportioned  part  forming  part  of  an 
entire  or  continuing  rent  as  aforesaid  specifically,  but  the  entire  or 
continuing  rent,  including  such  apportioned  part,  shall  be  recovered 
and  received  by  the  heir  or  other  person  who,  if  the  rent  had  not  been 
apportionable  under  this  act,  or  otherwise,  would  have  been  entitled 
to  such  entire  or  continuing  rent,  and  such  apportioned  part  shall  be 
recoverable  from  such  heir  or  other  person  by  the  executors  or  other 
parties  entitled  under  this  act  to  the  same  by  action  at  law  or  suit  in 
equity. 

5.  In  the  construction  of  this  act — 

The  word  "  rents  "  includes  rent  service,  rent-charge,  and  rent  seek, 
and  also  tithes  and  all  other  periodical  pay*ments  or  interpretation  of 
renderings  in  lieu  of' or  in  the  nature  of  rent  or  tithe.        terms. 

The  word  "  annuities  "  includes  salaries  and  pensions. 

The  word  "  dividends  "  includes  (besides  dividends  strictly  so  called) 
all  payments  made  by  the  name  of  dividend,  bonus,  or  otherwise  out 
of  the  revenue  of  trading  or  other  public  companies  (n),  divisible 
between  all  or  any  of  the  members  of  such  respective  companies, 
whether  such  payments  shall  usually  be  made  or  declared  at  any  fixed 
times  or  otherwise  ;  and  all  such  divisible  revenue  shall,  for  the  pur- 

(re)  This  will  include  any  public  com-  capital,  and  a  list  of  shareholders,  and 

pany,  but  not  a  private    partnership  :  possessing  certain  powers  and  conces- 

Re  Griffith,  13  C.  D.  655.     Jones  «.  sions  under  a  special  Act  of  Parliament, 

Ogle,  L.  R.  14  Eq.  419.     8  Ch.  193.  is  a   '.'  public    company "  within    the 

A   life    assurance    society,  unincor-  meaning  of  this  section  :  Re  Griffith,  13 

porated,  but  established  by  a  deed  of  C.  D.  655, 
settlement,  with  a  board 'of  directors, 
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pose  of  this  act,  be  deemed  to  have  accrued  by  equal  daily  increment 
during  and  within  the  period  for  or  in  respect  of  which  the  payment 
of  the  same  revenue  shall  be  declared  or  expressed  to  be  made,  but  the 
said  word  "  dividend  "  does  not  include  payments  in  the  nature  of  a 
return  or  reimbursement  of  capital. 

6.  Nothing  in  this  act  contained  shall  render  apportionable  any 
Act  not  to  apply  annual  sums  made  payable  in  policies  of  assurance  of  any 

surance :  description. 

nor  where  stipu-       7.  The  provisions  of  this  act  shall  not  extend  to  any 

lation  made  to  tke  ^  *' 

contrary.  case  in  whioh  it  is  or  shall  be  expressly  stipulated  that 

no  apportionment  shall  take  place  (o). 

*If  the  lord  of  a  manor  admit  a  copyholder,  whereupon  a  fine  is  set. 
Copyhold  flne«,  and  the  lord  die  before,  the  fine  be  paid,  it  will  belong 
EeiiefB.  to  his  executors,  who  may  bring  an  assumpsit  or  debt 

Heriots.  for  it  (^) :  for  it  is  a  fruit  fallen,  and  shall  not  go  with 

the  inheritance.     So  also  of  reliefs  and  heriots  (y). 

A  copyhold  estate  entailed,  consisting  principally  of  a  house,  having 
Money  collected  ^^^^  burnt  down,  a  sum  of  money  was  collected  on 
charit^"^-^'*  ^°^  briefs,  toward  the  rebuilding,  and  paid  by  the  trustees 
of  the  charity,  into  the  hands  of  the  guardian  of  tenant 
in  tail,  who  was  an  infant,  and  died  under  age,  without  its  having 
been  so  applied  :  a  question  arose  between  the  personal  representatives 
of  the  infant,  and  those  entitled  to  the  estate  under  the  settlement : 
and  it  was  held  that  the  money  should  go  to  the  latter  ;  but  that 
allowance  should  be  made  to  the  former  for  the  amount  of  the  interest 
of  the  money,  from  the  time  it  was  paid  to  the  guardian  to  the  death 
of  the  infant  {f). 

(0)  As  to  whether  the  efEect  of  this  stable,  11  C.  D.  681.     "  The  Act  in  my 

act  is  retrospective,  the  case  of  Capron  opinion   applies  to  all   cases  whether 

V.  Capron,  L.  R.  17  Eq.  288,  decides  the    instrument    under     which     the 

that  where  a  testator    seised    in    fee  question   arises    came   into    operation 

devised  real  estate  by  a  will  dated  be-  before  or  not  till  after  the  passing  of 

fore  the  act,  and  confirmed  by  a  codicil  the  Act,"  pe?-  Malins,  V.-C,  in  Re  Cline's 

dated  after  the  act,  the  rents  were  ap-  Estate,  L.  R.  18  Eq.   313,  214  ;  a  case 

portionable  between  the  executor  and  decided    ex  parte    but    followed    and 

devisee.     It  was  also  held  by  Jessel,  approved  by  Pearson,  J.,  in  Lawrence 

M.  R.,  in  Ha^luck  ®.  Pedley,  L.  R.  19  ».  Lawrence,  26  C.  D.  795. 
Eq.  271,  that  the  act  applied  to  a  devise  {p)  Shuttleworth   ».   Garnet,  3  Lev. 

contained  in  a  will  dated  before  the  act  261,  363. 

to  which  a  codicil  was  made  after  the  (5)  Andrew  Ognel's  Case,  4  Co.  49,  J. 

act,  and,  seirible,  the  result  would  have  Co.  Lit.  47,  h,  83,  a,  b,  162,  b.     1  "Watk. 

been  the  same    without    the    codicil.  Cop.  322,  note  (/). 
This  was  followed  in  Constable  v.  Con-  (r)  Rook  v.  Warth,  1  Ves  Sen  460 
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In  Noble  v.  Cass  (s),  a  testatrix  devised  to  trustees  and  their  heirs 
upon  trust  for  her  daughter  during  her  life  ;  and  after  aamages  recov- 
her  decease  on  trust  for  her  niece,  for  life  ;  and  after  IJfHng  a  tenancy 
the  decease  of  her  niece  on  trust  for  the  children  of  the  ^g^'fLcuto"/  of 
niece  in  fee  :  The  testatrix  had  granted  a  lease  of  the  n'ift toTiielniie^i't^ 
premises  devised  for  a  term  still  subsisting  :  After  the  *'"^^- 
death  of  the  daughter,  and  during  the  lifetime  of  the  niece,  the 
trustees  brought  an  action  against  the  lessee  for  a  breach  of  the  cove- 
nants of  that  lease,  by  reason  of  dilapidations,  and  recovered  500Z. 
damages  :  Afterward  the  niece  died  :  and  it  was  held  by  Sir  L.  Shad- 
well,  V.-C,  that  the  sum  so  recovered  belonged  to  her  administrator. 

In  the  case  of  a  sole  corporation,  as  a  bishop,  parson,  *vicar,  master 
of  an  hospital,  &c.,  no  chose  in  action  can  go  in  succes-  goie  corporation  • 
sion  ;  for  the  successors  shall  no  more  have  them  than 
the  heirs  of  a  private  man  ;  since  succession  in  a  body  politic  is  in- 
heritance in  case  of  a  body  private  (€).  Therefore  a  bond  given  by  an 
administrator  under  the  Statute  of  Distributions  to  the  Ordinary 
passed,  on  his  death,  to  his  executor  and  not  to  his  sue-  chose  in  action 
cessor  (u).  But  by  custom  a  chose  in  action  may  go  in  fcutors"  an'a  not 
succession  to  a  sole  corporation  ;  as  in  London,  where  bis  snccessors. 
the  Chamberlain  is  a  special  corporation  for  taking  bonds  for  the  bene- 
fit of  the  Orphanage  Fund,  which  has  been  frequently  adjudged  a 
good  custom  (v)  :  But  he  cannot  take  a  bond  to  himself  or  his  succes- 
sors for  any  other  purpose  (a;).  By  the  charter  granted  to  the  College 
of  Physicians,  and  confirmed  in  Parliament,  the  offenders  in  practic- 
ing physic  in  London  without  admission  by  the  College  of  Physicians 
shall  forfeit  5l.  for  every  month,  unum  dimidium  regi  et  alterum  dimi- 
dium  dicto  presidenti  et  collegia ;  on  this  charter  it  was  holden  that  if 
the  President  of  the  College  recovers  in  debt  against  an  offender  and 
dies,  the  successor  shall  have  a  scire  facias  to  execute  it,  and  not  the 
executor  ;  for  the  predecessor  recovered  it  as  due  to  him  and  the 
college  (y). 

There  has  already  been  occasion  to  observe,  that  survivorship 
holds  place,  as  well  between  joint-tenants  of  chattel  property  in 
possession  or  in  action,  as  between  joint-tenants  of  inheritance  or 
freehold  (z).     Hence  the   general   rule   is,   that  the   interest   which 

(«)  S  Sim.  343.  464,    683.     Fulwood's    Case,    4    Co. 

(<)  Fulwood's  Case,  4  Co.  65,  a.  65,  a. 

{u)  Howley  v.   Knight,    14   Q.    B.  (x)  2  Black,  Comm.  483. 

340.  (y)  Atkins  v.  Gardner,  Cro.  Jac.  159. 

(«)  Byrd    v.    Wilford,    Cro.    Eliz.         (z)  Ante,  p.  *570. 
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the  testator  had  in  a  chose  in  action  jointly  with  another,  shall  not 
Interest  in  joint  pass  to  his  exeoutor  (a):  yet  per  legem  mercatoriam,  ae 
d^rnot'pa'^s'w  formerly  mentioned,  an  exception  was  established  in 
executors.  favor  o£  merchants,  which  has   been  extended  to   all 

traders,  and  persons  engaged  in  joint  *undertakings  in  the  nature  of 
trade  (S).  But  in  these  cases,  although  the  right  of  the  deceased 
partner  devolves  on  his  executor,  it  is  now  fully  settled  that  the 
remedy  survives  to  his  companion,  who  alone  must  enforce  the  right 
by  action,  and  will  be  liable,  on  recovery,  to  account  to  the  executor 
or  administrator  for  the  share  of  the  deceased  (c).  This  question 
will  be  more  fully  investigated  hereafter,  together  with  the  subject 
of  remedies  by  executors  and  administrators  generally  {d). 

In  conclusion,  it  may  be  observed,  that  according  to  the  old  law, 
oiMses  in  action  although  the  deceased  had,  in  his  lifetime,  assigned  all 
vested  «'^Jaw  ^'^  j^j^  interest  in  his  choses  in  action,  still  upon  his  death 
by°tiS'deceaeed'^  t^^J  'would  vest,  at  law,  in  his  executor  or  administra. 
Now  by  the  Jndi-  *°*'  >  because  at  law  choses  in  action  were  not  assignable. 
i»'"^to'a8s%n-  ^"*  ^^^'  ^y  *^'^  Judicature  Act,  1873,  sect.  25,  sub- 
*'''^-  sect.  6,  it  is  enacted  that  "Any  absolute  assignment  by 

writing  under  the  hand  of  the  assignor  (not  purporting  to  be  by  way 
of  charge  onljr)  of  any  debt  or  other  legal  chose  in  action  of  which 
express  notice  in  writing  shall  have  been  given  to  the  debtor,  trustee, 
or  other  person  from  whom  the  assignor  would  have  been  entitled  to 
receive  or  claim  such  debt  or  chose  in  action,  shall  be,  and  be  deemed 
to  have  been  effectual  in  law  [subject  to  all  equities  which  would  have 
been  entitled  to  priority  over  the  right  of  the  assignee  if  this  Act  had 
not  passed],  to  pass  and  transfer  the  legal  right  to  such  debt  or  chose 
in  action  from  the  date  of  such  notice,  and  all  legal  and  other  remedies 
for  the  same,  and  the  power  to  give  a  good  discharge  for  the  same 
without  the  concurrence  of  the  assignor  :  Provided  always,  that  if  the 
debtor,  trustee,  or  other  person  liable  in  respect  of  such  debt  or  chose 
in  action  shall  have  had  notice  that  such  assignment  is  disputed  by 
the  assignor  or  anyone  claiming  under  him,  or  of  any  other  opposing 
or  conflicting  claims  to  such  debt  or  chose  in  action,  he  shall  be 
entitled,  if  he  think  fit,  to  call  upon  the  several  *persons  making 
claim  thereto  to  interplead  concerning  the  same,  or  he  may,  if  he 
think  fit,  pay  the  same  into  the  High  Court  of  Justice  under  and  in 
conformity  with  the  provisions  of  the  Acts  for  the  relief  of  trustees." 

(a)  See  Southcote  v.  Hoare,  3  Taunt.  (a)  Martin  v.  Crompe,  1  Lord  Raym. 

87.  340. 

(6)  Ante,  p.  *571.  (d)  Infra,  Pt.  V.  Bk.  I.  Ch.  I. 
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The  executor  of  a  bankrupt  is  not  entitled  to  his  choses  in  action, 
for  they  are  vested  in  the  trustee  in  the  bankruptcy,  for, 
where  any  part  of  the  property  of  a  bankrupt  consists  '"?'• 
of  things  in  action,  such  things  shall  be  deemed  to  have  been  duly 
assigned  to  the  trustee  (e). 

In  cases  of  wreck,  by  the  stat.  Westm.  1.  (3  Edw.  I.  c.  4),  if  any- 
one proves  property  in  the  wrecked  goods  within  a  year 
and  a  day,  they  shall  be  restored  to  him  without  delay. 
The  year  and  a  day,  within  which  the  owner  may  prove  his  property, 
shall  be  computed  from  the  seizure,  as  wreck:  And  if  the  owner 
dies  within  that  time,  his  executor  or  administrator  may  prove  his 
property  (/). 

An  instance  occurs  of  a  claim,  founded  on  contract,  which  might 
have  been  enforced  by  the  deceased,  while  alive,  and  instances        of 
yet  is  not  transmitted  to  the  executor  or  administrator  Sfssn)ie°o  execu- 
in  the  case  of  arrears  of  pin-money,  to  which  the  wife  '™^ " 
herself  may  be,  to  some  extent,  entitled,  but  which,  as  there  has  been 
already  occasion  to   show  {g),  cannot  be   recovered,  to  any  extent 
whatever,  by  her  personal  representatives.     Again,  it  arrears   of    pin- 
does  not  appear  to   be  satisfactorily  settled  that    the  """"^y  = 
court  will  allow  the  personal  representatives  of  a  wife  •A^i™""?- 
to  enforce  payment  of  the  arrears  of  alimony  against  the  husband  ; 
and  it  has  been  held  that  they  cannot  sustain  a  bill  in  equity  for  that 
purpose  (A). 

(e)  Bankruptcy  Act,   1883,   46  &  47  (5)  where  Lord  Lyndhurst  reversed  the 

Yict.  c.  53,  s.  50(5).  decision  of  the  V.-C,  7  Sim.  33.     De 

(/)  2  Inst.  168.   Com.  Dig.  Wreck  (A).  Blaquiere  ».  De  Blaquiere,  3  Hagg.  333. 

This  statute  has  now  been  repealed.  Wilson  v.  Wilson,  3  Hagg.  839,  note  (c). 

(,9)  Ante,  p.  *673.  Vandergucht  v.  De  Blaquiere,  5  M  & 

(k)  Stones  11.  Cooke,  8  Sim.  331,  note  Cr.  339,  341. 

f  Apportionment  of  annuities  and  in-  144  ;  even  though  the  annuitant  die  but 

come.     Atcommoiilawwhereanannuity  three  days  before  theendofthe  quarter, 

for  life  is  payable  on  a  fixed  day  and  Wiggin  11.  Swett,  6  Met.  194.    But  ap- 

the  annuitant  dies  before  that  day,  the  portionment  will  be  made  of  an  annuity 

annuity  for  the  current  year  or  quarter  given  in  lieu  of  dower.    Blight  ®.  Blight, 

is  wholly  lost  to  the  annuitant's  estate  51  Pa.  St.  430 ;  Gheer  v.   Osborne,  17 

and  cannot  be  apportioned,   Heizer  v.  Serg.  &  R.  171.     So  now,  by  the  Mas- 

Heizer,  71  Ind.  536 ;  Wiggin  v.  Swett,  sachusetts  statute,  a  fund  given  in  trust 

6  Met.   194  ;  Tracy    v.  Story,  3  ConUi  for  the   life  of  the    first  beneficiary. 

659  ;  Manning  v.   Randolph,  1  South.  White  v.  Stanfield,  146  Mass.  434.     As 
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to  apportionment  of  annuities  and 
income  for  life,  see  p.  *1058,  American 
note. 

And  executors  may  maintain  an  action 
for  arrearages  of  income  accruing  in  the 
lifetime  of  the  testator.  Johnson  o. 
Bridgewater  Iron  Manufacturing  Co. ,  14 
Gray  274.  The  interest  of  a  certain  sum 
of  money  payable  yearly  is  apportion- 
able.  Sweigert  ii.  Berks,  8  Serg.  &  R. 
299.  So,  interest  on  railway  bonds  pay- 
able half  yearly.  Will  of  Earp,  28  Pa.  St. 
368.  So,  dividends  given  for  the  main- 
tenance of  the  tenant  for  life.  Rut- 
ledge-i).  Rutledge,  1  Harp.  Ch.  65. 

But  the  Massachusetts  statute  making 
an  annuity  or  the  income  of  a  fund 
given  for  life  apportionable  does  not 
apply  to  dividends  from  the  profits  of 
the  business  of  incorporated  com- 
panies. Foote,  Appellant,  22  Pick.  299  ; 
Granger  ».  Bassett,  98  Mass.  462.  And 
as  between  testator's  own  general  estate 
and  a  legatee  to  whom  he  had  be- 
queathed the  income  of  certain  stock 
the  latter  will  take  the  whole  dividend 
declared  after  testator's  death.  Sar- 
gent V.  Sargent,  103  Mass.  397. 

Dividends  declared  before  the  life 
tenant's  death  belong  to  his  estate, 
though  payable  in  future  and  not  paid 
at  the  time  of  his  death.  Brundage  v. 
Brundage,  60  N.  Y.  544.  So,  in  general, 
dividend's  earned  during  the  lifetime  of 
the  life  tenant,  but  not  declared  until 
after  his  death.  Johnson  ».  Bridgewater 
Iron  Manufacturing  Co.,  14  Gray  274. 
Rent  is  apportionable,  in  Alabama. 
Price  V.  Pickett,  21  Ala.  741.  In  New 
York,  the  statute  apportions  rent  accru- 
ing to  a  life  tenant  at  his  death  on  leases 
made  by  him.  New  Ywh,  1  R.  S.  p. 
747,  §§  16,  23  ;  but  this  does  not  apply  to 
rents  accrued  at  the  death  of  the  devi- 
see for  life  on  a  lease  made  by  the 
testator  in  his  lifetime.  Stillwell  v. 
Doughty,  3  Bradf.  859.  In  Indiana, 
where  one  takes  by  devise  a  life  estate 
in  land,  subject  to  an  existing  lease 


which  was  made  by  the  testator,  and 
dies  before  any  rent  becomes  due,  no 
part  of  the  rent  for  the  term  is  payable 
to  the  life  tenant's  administrator,  but 
goes  to  the  reversioner.  Watson  »- 
Penn,  108  Ind.  31. 

BenU.  The  executor  is  the  proper 
party  to  maintain  a  suit  for  rents  which 
accrued  to  the  testator  during  his  life- 
time, McDowell  ®.  Hendrix,  67  Ind. 
513  ;  for  they  are  assets  of  the  estate  and 
go  to  the  representative.  Ball  «.  First 
National  Bank,  80  Ky.  501;  Blood- 
worth  41.  Stevens,  51  Miss.  475  ;  Foltz  v. 
Prouse,  17  111.  487  ;  Sohier  «.  Eldredge, 
108  Mass.  845  ;  Welles  v.  Cowles,  4 
Conn.  183.  Such  rents  are  personalty 
and  pass  to  his  personal  representatives,, 
and  the  right  of  action  survives  to  them, 
although  an  action  of  ejectment  begun 
against  the  tenant  in  the  owner's  life- 
time survived  to  his  heirs.  Rhodes  ». 
Crutchfield,  7  Lea  518.  But  rents  accru- 
ing after  the  death  of  the  lessor  go  to 
his  heirs  and  devisees,  Ball  *.  First  Na- 
tional Bank,  80  Ky.  501 ;  Bloodworth  v. 
Stevens,  51  Miss.  475  ;  Foltz  b.  Prouse, 
17  111.  487  ;  Fay  «.  HoUoran,  35  Barb. 
395 ;  Van  Rensselaer  v.  Plainer,  3  Johns. 
Cas.  17  ;  Kohler  ».  Knapp,  1  Bradf. 
241 ;  until  the  land  is  sold  for  payment 
of  debts.  Gibson  «,  Farley,  16  Mass. 
283.  But  by  statute  they  go  to  the 
personal  representatives,  in  some  states, 
when  they  are  needed  for  the  payment 
of  debts.  Curtis  ii.  Sutter,  15  Cal.  259  ; 
Streeter  ®.  Paton,  7  Mich.  341  ;  Kline 
«.  Moulton,  11  Mich.  370  ;  Palmer  «. 
Steiner,  68  Ala.  400.  But  until  they 
are  intercepted  by  the  administrator  for 
that  purpose  he  cannot  call  on  the  heirs 
to  account  for  rents  collected  by  them, 
Gayle  «.  Johnson,  80  Ala.  388  ;  espe- 
cially where  he  has  left  them  in  undis- 
turbed possession  of  the  land  and  the 
personal  property  was  ample  for  all 
debts.  Howard  «.  Patrick,  38  Mich. 
795.  Where  an  administrator  has 
statutory  authority  to  rent  the  lands  of 
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Ins  intestate,  he  has  the  authority  to 
bind  himself  to  make  repairs  so  as  to 
render  tliera  tenantable.  Vandegrif  t  «. 
Abbott,  75  Ala.  487.  Eents  accruing 
after  the  owner's  death  do  not  pass  into 
the  hands  of  an  executor  as  assets  of  the 
general  personal  estate,  although  the 
land  from  which  they  are  derived  is 
devised  to  him  for  certain  purposes  of 
the  devise.  Getzander  v.  Caylor,  38 
Md.  383.  Where  a  written  lease  is 
made  by  two  joint  owners  of  land,  the 
right  of  action  for  rent  survives  on  the 
death  of  one  to  the  other,  but  upon  the 
survivor's  death  it  passes  to  his  admin- 
istrator, and  not  to  the  representatives  of 
both.  Fesmire  v.  Brock,  30  Ark.  30. 
In  action  for  arrearages  of  rent  all  the 
executors  should  be  joined  as  plaintiffs. 
Hunt  «.  Kearney,  Pen.  731. 

Bent  of  lands  devised.  The  rent  of 
real  estate  devised  belongs  to  the  de- 
visees from  the  date  of  the  death  of  the 
testator,  and  not  from  the  date  of  the 
probate  of  the  will.  Wright  v.  William- 
son, 67  Me.  534.  Even  rents  which 
accrue  after  a  bill  is  filed  for  the  con- 
struction of  the  will  and  to  sell  lands  to 
pay  debts  belong  to  the  devisees,  and 
cannot  be  applied  by  the  executor  to 
pay  debts.  Smith  «.  Thomas,  14  Lea 
334.  But  a  recovery  by  the  devisee 
as  executrix  of  rent  accruing  after  testa- 
tor's death  estops  her  executrix  from 
afterward  claiming  it  as  devisee  on  a 
new  trial.  Clayton  v.  McKinney,  10 
Heisk.  73.  Rents  accruing  after  their 
owner's  death  belong  to  the  devisee, 
although  payable  in  a  certain  amount 
of  cotton,  and  cannot  be  claimed  by 
the  executor  as  emblements  under  the 
statute  which  gives  the  executor  the 
crops  on  lands  as  assets.  Huff  ®.  Lati- 
mer, 33  S.  0.  355.  But  in  Georgia,  the 
rent  accruing  during  the  year  of  testa- 
tor's death  goes,  like  emblements,  to  the 
residuary  estate,  and  not  to  the  devisee 
of  the  land.  Parker  v.  Chestnutt,  80 
Ga.  13. 


Where  by  the  terms  of  a  will  an  ex- 
ecutor is  charged  with  the  collection,  of 
all  rents  that  might  accrue  from  the 
testator's  real  estate,  the  executor  is  a 
proper  party  to  an  action  to  recover 
for  rent  becoming  due  after  testator's 
death.  McDowell  «.  Hendrix,  71  Ind. 
386.  And  under  a  reservation  of  rents 
of  land  conveyed  during  the  vendor's 
life  and  that  of  his  wife  his  administra- 
tor is  entitled  to  the  rent  after  his  death 
and  before  that  of  his  wife.  Logan  v. 
Caldwell,  33  Mo.  373.  But  where  the 
will  gives  the  executor  no  right  to  col- 
lect rents,  an  administrator  cum  tesfa- 
mento  annexo  who  succeeds  him  has  no- 
such  right.  Matter  of  Blow,  3  Con- 
noly  360.  Nor  does  a  will  giving 
children  real  estate,  to  be  divided  when 
the  youngest  shall  be  twenty-one,  give 
the  executor  power  to  collect  the  rents, 
but  the  testamentary  guardian.  Matter - 
of  Blow,  33  N.  Y.  St.  Bep.  390. 

Account  for  rents  collected.  Pay- 
ment of  rent  to  an  administrator  by  a 
former  tenant  who  has  accepted  a 
lease  from  the  administrator  is  no  dis- 
charge as  against  the  heir.  Haslage  «. 
Krugh,  25  Pa.  St.  97.  And  an  adminis- 
trator collecting  rents  by  consent  is 
only  the  agent  of  the  heirs,  and  cannot 
sue  the  tenant  on  his  promise  to  pay. 
Stewart  v.  Smiley,  46  Ark.  373.  He 
holds  the  rent  for  the  heirs,  and  not  the 
creditors,  McCoy  v.  Scott,  3  Rawle 
232  ;  or  to  his  own  use  if  he  is  him- 
self the  heir.  Estate  of  Schwartz,  14- 
Pa.  St.  43.  The  administrator  has  no 
authority  to  take  the  rents  and  profits 
of  the  decedent's  real  estate,  and  he  is 
liable  to  the  heirs  for  rents  collected, 
and  not  to  the  Probate  Court  upon 
accounting.  McClead  v.  Davis,  88  Ind. 
263  ;  Lucy  v.  Lucy,  55  N.  H.  9 ;  Kim- 
ball V.  Sumner,  63  Me.  309.  So,  if  he 
collects  and  accounts  to  the  heirs  under 
an  arrangement  with  the  mortgagee 
in  possession,  who  credits  himself  as 
against  the  heirs.     Reynolds  v.  CanaL 
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&  Banking  Co.  30  Ark.  520.  So, 
although  the  executors  have  a  power 
in  trust  to  sell  the  lands.  Campbell 
v.  Johnson,  1  Sandf.  Ch.  148.  Until 
actual  sale  under  it  a  power  of  sale  does 
not  affect  the  right  of  the  heirs  to  the 
rents.  Brooks  t>.  Jackson,  125  Mass. 
307. 

But,  on  the  other  hand,  it  is  held 
that  when  the  executor  assumes  con- 
trol and  collects  the  rents  or  sells 
the  land  under  a  power  of  sale,  he  is 
liable  on  his  bond  as  executor  to  ac- 
count for  such  rents  or  proceeds. 
Dix  v.  Morris,  66  Mo.  514  ;  Brooks  «. 
Jackson,  125  Mass.  307.  And  on  his 
application  to  sell  the  lands  for  the  pay- 
ment of  debts  the  heirs  may  elect  to 
charge  him  with  rents  already  col- 
lected, as  in  his  hands  for  that  purpose. 
Goeppner  «.  Leitzelman,  98  111.  409. 
So,  where  an  executor  applied  to  the 
payment  of  legacies  the  rents  of  lands, 
devised  subject  to  a  power  of  sale  in 
him  to  pay  the  legacies,  the  rents  col- 
lected are  properly  included  in  his 
account.  Matter  of  Boyd,  4  Redf .  154. 
But  he  must  account  for  what  he  has 
actually  received,  e.  g.,  for  salt  paid  him 
z&  rent,  although  exceeding  the  value  of 
the  premises.  Kellar  «.  Beelor,  5  Mon. 
577.  If  he  has  collected  the  rents  and 
applied  them  to  the  use  of  the  estate, 
they  may  be  set  off  by  the  heir  in  an 
action  on  a  note  made  by  him  to  the 
executor  for  other  property  purchased. 
Hendrix  v.  Hendrix,  65  Ind.  329.  On 
the  other  hand,  if  he  has  collected  and 
applied  the  rents  by  sufferance  or  neg- 
lect of  a  mortgagee,  whose  mortgage 
contained  a  power  to  collect  the  rents 
and  apply  them  on  the  mortgage,  of 
which  the  administrator  was  ignorant, 
lie  will  not  be  individually  liable  to  the 
mortgagee.  Simmons  ®.  Priest,  10  Mo. 
Ap.  590.  But  an  administrator's  fail- 
ure to  pay  rents  to  the  heirs  as  he  re- 
ceives them  before  any  direction  of 
the  Probate  Court  is  not  a  breach  of 


his  bond  for  which  his  sureties  are 
liable.  Choate  «.  Jacobs,  186  Mass. 
297. 

The  word  ' '  rents  "  in  the  covenants  of 
the  statutory  bond  of  an  administrator 
does  not  apply  to  rents  on  leases  made 
by  the  administrator  after  the  death  of 
the  intestate,  but  to  those  rents  which 
pass  at  the  death  of  the  intestate  to  his 
personal  representatives.  Wilson  v. 
Unselt,  12  Bush  215.  The  executor  is 
not  liable  to  a  devisee  as  creditor  for 
rents  which  the  executor  suffered  him 
and  other  devisees  to  collect  before  the 
estate  proved  insolvent.  Smith  ■». 
Smith,  79  N.  C.  455.  On  the  other 
hand,  if  the  administrator  who  is  also 
an  heir  occupies  the  real  estate  without 
charging  himself  with  the  rent  and  has 
settled  no  account,  it  will  not  bar  his 
petition  for  the  sale  of  the  land  to  pay 
debts.  Palmer  «.  Palmer,  13  Gray  328. 
An  executor  is  liable  to  account  as  for 
assets  of  the  estate,  for  the  rent  of  the 
homestead  occupied  by  him  under  an 
agreement  with  his  co-executor  for  a 
certain  rent.  Tichenor  e.  Tichenor,  16 
Stew.  (N.  J.)  163.  So,  in  Louisiana, 
if  an  administrator  makes  no  effort  to 
lease  the  plantation  under  his  adminis- 
tration, but  cultivates  himself,  he  is 
liable  for  the  rental  value.  Succession 
of  Sparrow,  39  La.  An.  696.  But  if  an 
executor  acts  in  good  faith  in  fixing 
rents,  he  will  not  be  liable  for  more 
than  he  receives.  Klein  t>.  French,  57 
Miss.  662. 

Where  the  widow,  after  becoming  ad- 
ministratrix, marries  again,  her  hus- 
band, who  succeeds  in  the  administra- 
tion, is  not  chargeable  with  the  mansion 
house  occupied  by  them  before  assign- 
ment of  dower,  but  is  liable  for  two- 
thirds  of  the  rent  of  the  other  lands. 
Trimble  v.  James,  40  Ark.  893.  So,  the 
widow  i*  entitled  to  the  rents  of  the  farm 
attached  to  the  mansion  house,  Mobley  «. 
Andrews,  55  Ark.  222  ;  but  the  Probate 
Court  cannot  adjudicate  a  claim  of  her 
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estate  against  the  husband's  estate  for 
such  rents  collected  by  him,  as  her  ad- 
ministrator. And  next  of  kin  occupying 
one  of  the  houses  of  the  testator,  at  the 
request  of  an  executor  to  take  care  of  it, 
until  they  receive  notice  to  quit,  are  not 
liable  for  rent.  Middleton  s.  Middleton, 
8  Stew.  (]Sr.  J.)  141.  An  executor 
in  one  state  is  not  chargeable  with 
moneys  received  for  rents  of  real  estate 
in  another  state.  Morrill  «.  Morrill,  1 
Allen  133.  And  the  court  cannot 
authorize  the  administrator  to  receive 
the  rents  of  lands  in  another  state,  and 
if  he  receive  them,  he  cannot  be  required 
to  account  for  them  unless  shown  to 
have  received  them  virtute  officii. 
Smith  0.  Smith,  13  Ala.  329. 

Injury  to  rental  value.  The  right  to 
recover  for  injury  to  the  rental  value  of 
real  estate  accrues  to  the  owner  on  the 
happening  of  the  injury  and  on  his 
death  goes  to  the  executor  or  adminis- 
trator. Paret  «.  New  York  Elevated 
Railway  Co.,  60  N.  Y.  Super.  Ct.  441. 
And  executors  may  recover  damages 
resulting  from  the  loss  of  rental  value 
of  property  by  the  construction  of  an 
elevated  railway  in  testator's  lifetime, 
and  they  are  not  purchasers  after  its 
construction,  Mortimer  «.  Metropoli- 
tan Elevated  Railway  Co.,  139  N.  Y. 
81  ;  and  they  may  recover  in  one  action 
for  damages  resulting  from  the  loss  of 
rental  value  in  the  testator's  lifetime 
and  from  the  running  of  the  road  subse- 
quently to  his  death.  Shepard  ».  Man- 
hattan Railroad  Co.,  117  N.  Y.  443; 


Knox  V.  Metropolitan  Elevated  Railway 
Co.,  58  Hun  517.  But  where  a  lease  is 
made  after  the  construction  of  such 
railroad,  the  right  to  damages  accruing 
from  the  lessor's  death  to  the  termina- 
tion of  the  lease  goes  with  the  title  to 
his  heirs  or  devisees,  and  not  to  his 
personal  representatives.  Kernochan  ®. 
New  York  Elevated  Railway  Co.,  138 
N.  Y.  559. 

Patents.  A  patent  may  be  granted 
to  an  executor  or  administrator,  Wil- 
son v.  Rosseau,  4  How.  646  ;  in  case  of 
the  death  of  the  applicant,  Washburn 
v.  Gould,  8  Story  132 ;  and  the  patent 
so  granted  to  the  executor  is  valid, 
though  not  expressly  stated  to  be  in 
trust  for  the  devisee  of  the  invention. 
Stimson  v.  Rogers,  4  Blatchf .  333.  So, 
if  the  patentee  has  died,  his  administra- 
tor may  renew  the  patent.  Brooks  v. 
Bicknell,  3  McLean  250  ;  or  secure 
its  extension.  Washburn  v.  Gould,  3 
Story  122 ;  Woodworth  v.  Sherman,  3 
Story  171.  A  suit  for  infringement  of 
patent  rights  survives  against  the  repre- 
sentatives of  the  deceased  defendant. 
KirkB.  DuBois,  38 Fed.  Rep.  460.  And 
a  suit  for  royalties  survives  to  the 
executor  of  the  plaintiff,  an  assignee 
in  trust.  Keller  ».  West  &c.  Co.,  39 
Hun  348.  A  bill  in  equity  is  maintain- 
able by  the  administrator  of  a  deceased 
partner  against  the  surviving  partner 
for  the  sale  of  letters  patent  and  an  ac- 
count of  the  profits  received  from  the 
use  of  the  patent  since  dissolution. 
Freeman  «.  Freeman,  136  Mass.  360. 


54  Of  the  Quantity  of  an  Executor's  Estate.     [Pt.  II.  Bk.  III. 


»SECTION  III. 

The  right  of  an  executor  or  administrator  to  choses  in  action,  as  it 
respects  husband  andwife.\ 

In  considering  the  right  of  an  executor  or  administrator  to  choses  in 
action,  as  it  concerns  the  relation  of  husband  and  wife,  it  may  be 
proper,  although  the  subject  has  become  of  less  importance  than 
formerly  by  reason  of  the  Married  Women's  Property  Act,  1882,  to 
pursue  the  course  employed  in  a  previous  part  of  this  treatise,  with 
respect  to  chattels  real ;  and  to  investigate,  1.  The  right  of  the  ex- 
ecutor or  administrator  of  the  husband  to  the  choses  in  action  of  the 
wife,  when  the  wife  survives  :  2.  The  rights  of  the  administrator  of 
the  wife,  when  the  husband  survives. 

By  the  Married  "Women's  Property  Act,  1882,  45  &  46  Vict.  cap. 
.        .       ,,       15,  sect.  1  (1),  it  is  enacted  : 

Law    since   Mar-         '  ^   " 

ried  women'B  «<  X  married  woman  shall,  in  accordance  with  the  pro- 
Property       Act,  '  ^ 

Stat'  45  &  48  V  "*^isions  of  this  Act,  be  capable  of  acquiring,  holding,,  and 
c.  75,  s.  1  (1).  disposing,  by  Will  or  otherwise,  of  any  real  or  personal 
property  as  her  separate  property  in  the  same  manner  as  if  she  were  a 
feme  sole,  without  the  intervention  of  any  trustee." 

By  section  2  : 

"  Every  woman  who  marries  after  the  commencement  of  this  Act  (1 

Jan.,  1883)  shall  be  entitled  to  have  and  to  hold  as  her 

Sect.  2.  '  ■'  ,         ■, .  ^  .  ,.  .  1 

separate  property  and  to  dispose  of  in  manner  atoresaid 

{uM  sup.,  seat.  1  (1))  all  real  and  personal  property  which  shall  belong 

to  her  at  the  time  of  marriage  or  shall  be  acquired  by  or  devolve 

upon  her  after  marriage." 

By  section  5  : 

"Every  woman  married  before  the  commencement  of  this  Act  (1 

Jan.,  1883)  shall  be  entitled  to  have  and  to  hold  and 

to  dispose  of  in  manner  aforesaid  {ubi  sup.,  sect  1  (1)) 

as  her  separate  property  all  real  and  personal  property  her  title  to 

which,  whether  vested   or    contingent,  and   whether  in   possession, 

reversion,  or  remainder,  shall  accrue  after  the  commencement  of  this 

Act"  (1  Jan.,  1883). 

*And  by  section  19  : 

"  Nothing  in  this  Act  contained  shall  interfere  with,  or  affect,  any 

settlement,  or  agreement  for  a  settlement,  made,  or  to  be 

Sect.  19.  '  o  >  ) 

made,  whether  before  or  after  marriage,  respecting  the 

•j-See  American  note  at  end  of  this  Section. 
[*736]         [*737] 
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property  of  any  married  woman,  or  shall  interfere  with,  or  render 
inoperative,  any  restriction  against  anticipation  at  present  attached,  or 
to  be  hereafter  attached,  to  the  enjoyment  of  any  property  or  income 
by  a  woman  under  any  settlement,  agreement  for  a  settlement, 
Will,  or  other  instrument." 

The  result  of  these  four  sections  will  be  that  with  regard  to  such 
property  as  by  sections  2  and  5  is  made  the  separate  property  of  the 
wife,  the  husband  will  not  be  able,  if  he  survive  her,  to  claim  such 
pi-operty/wre  jwan'ii,  but  only  as  administrator  of  his  wife,  and  this 
equally,  whether  the  property  consists  of  chattels  in  possession,  or 
choses  in  action,  and  whether  or  not  the  choses  in  action  have  been 
reduced  into  possession  :  but  inasmuch  as,  if  a  woman  married  before 
the  commencement  of  the  act  has  before  that  date  acquired  a  title, 
whether  vested  or  contingent  and  whether  in  reversion  or  remainder, 
to  any  property,  such  property  is  not  made  her  separate  estate  by  sec- 
tion 5  of  the  act,  it  is  thought  convenient  to  reprint  the  substance  of 
the  text  as  it  existed  in  former  editions. 


I,aw  as  to  choses  in  action  of  the  wife  not  affected  by  the  ried  Women's'^'"^' 
Married  Women's  Property  Act,  1882.  fssT^"^  ^'"' 

1.  When  the  wife  survives.  sTrrtvee!'''   ''"^ 

Property  falling  under  the  description  of  choses  in  action  of  the 

wife  are  debts  owing  to  her  on  bond  or  otherwise,  arrears  of  rent, 

legacies,  trust  funds,  residuary  personal  estate,  money  in  the  funds, 

and  other  property  recoverable  by  action  or  suit. 

Marriage  is  only  a  qualified  gift  to  the  husband  of  the  wife's  choses 

in  action  :  viz.,  upon  condition  that  he  reduce  them  into   G  nerait  uie,  that 

....  ,.  j^       'jT   1       1  *!       her  choses  in  ac- 

possession  durmg  its  continuance  ;  tor  it  ne  nappen  *to  tion  not  reduced 
die  before  his  wife,  without  having  reduced  such  prop-  shall  survive 'to 
erty   into    possession,    she,   and   got   his   executors   or 
administrators,  will  be  entitled  to  it  (^). 

Accordingly,  the  general  rule  of  law  is,  that  choses  in  action,  which 
are  given  to  the  wife,  either  before  or  after  marriage,  survive  to  her 
after  the  death  of  her  husband,  provided  he  has  not  reduced  them  into 
possession  :  but  with  this  distinction,  that  as  to  those  which  come  dur- 
ing the  coverture,  the  husband  may,  for  them,  bring  an  action  in  his 

{i)  Co.  Lit.  351,  a.  1  Roper,  304.  wife's  income,  they  being  choses  In  ac- 
Osborn  «.  Morgan,  9  Hare,  433,  433.  tion :  Wilkinson  v.  Charlesworth,  10 
The  rule  applies  to  the  arrears  of  the      Beav.  334. 
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own  name  ;  may  disagree  to  the  interest  of  the  wife  ;  and  that  recover- 
ing in  his  own  name  is  equal  to  reducing  them  into  possession  {It). 

Thus,  in  Lawrence  v.  Beverleigh  (I),  a  bond  to  the  wife  dum  sola 
^    .  was  by  the  marriage  articles   to  be  paid  to  the  baron 

Instances:  j  o  r 

Bond  to  the  wife  after  twelve  months,  and  he  to  purchase  lands  with  it, 

dum  sola :  .         .  , 

and  settle  it  on  himself  and  his  wife,  and  the  heirs  of 
their  two  bodies,  remainder  to  the  heirs  of  the  baron  :  They  had  issue 
a  daughter  :  the  husband  died,  and  the  daughter  died  :  The  bond 
unaltered,  being  a  chose  in  action,  survived  to  the  wife,  and  was  not 
liable  at  law  to  bond  creditors,  nor  was  the  interest  due  thereon. 
.,..,,        So  if  an  obligation  be  made  during  coverture  to  hus- 

bond  to  hnsband  °  ° 

and  wife  during  band   and  wife,  and  the  husband   dies,  the  wife   shall 

coverture :  ... 

have   it  by   survivorship,  and   not    the    executors    of 
the  husband  (m). 

bond  to  wife  *Again,  if  a  bond  is  given  to  the  wife  alone  during 
Mverturel"^  coverture,  the  bond,  on  the  death  of  the  husband,  will 
survive  to  the  wife,  and  his  executors  shall  not  have  it  {n). 
chases  in  action.  And  it  may  be  stated,  generally,  that  a  married 
to  wife'  during  woman,  though  incapable  of  making  a  contract,  is 
capable  of  having  a  chose  in  action  conferred  on  her, 
which  will  survive  to  her  on  the  death  of  her  husband,  unless  he  shall 
have  interfered  by  doing  some  act  to  reduce  it  into  possession  (o). 

If  a /feme  sole  be  the  payee  or  indorsee  of  a  promisory  note  or  bill 
bill  or  note  given  °^  exchange,  and  afterward  marry,  it  has  been  laid  down, 
dam's  • "'™"  *^^*  ^y  ^°*  °^  ^^""^  '^^  becomes  the  sole  right  and  prop- 
erty of  her  husband  {p),  but  a  bill  or  note  given  to  the 
wife  before  marriage  will  survive  to  her,  provided  her  husband  has  not 
reduced  it  into  possession  {q). 

{k)  Garforth  v.  Bradley,  3  Ves.  Sen.  and  she  shall  have  execution,  and  no 

676,  677.     Richards  «.  Richards,  3  B.  the  executor  of  the  baron :  Bro.  Baron 

&  Adol.  453.     The  law,  however,  con-  and  Feme,  pi.  34.     So  the  feme  shall 
cerning  a   married  woman's  property  •  have  a  recognizance  by  survivorship : 

was  somewhat  modified  by  stat.  33  &  34  1  Roll.  Abr.  349,  pi.  3. 

Vict.  c.  93.     See  ante,  p.  *660,  note  {x).  (n)  Day  ®.  Pargrave,  cited  by  Dam- 

(Z)  3  Keb.  841,  cited  in  Baden  ».  Lord  pier,  J.,  in  Philliskirk  ».  Pluckwell,  2 

Pembroke,  3  Vern.  55.  M.  &  S.  396,  397.    1  Roll.  Abr.  345,  tit. 

(m)    1  Roll.  Abr.  349,  tit.  Baron  and  Baron  and  Feme  (H.),  pi.  7.     Checkley 

Feme  (B.),  pi.   1.     Norton  i>.   Glover,  «.  Checkley,  3  Show.  247. 

Noy,  149.     Coppin  i>. ,  3  P.  Wms.  (o)  Dalton  ®.  Midland  Counties  Rail- 

497.    Com.  Dig.  Baron  and  Feme  (F.  1).  way  Co.,  13  0.  B.  474,  478. 

So  if  one  is  bound  to  baron  and  feme  in  {p)  Connor  v.  Martin,  cited  3  Wils.  5. 

a  statute  merchant,  and  the  baron  dies,  {q)  Sherrington  v.  Yates,  13  M.  &  W. 

the  statute  shall  survive  to  the  feme,  855.     Hart «.  Stephens,  6  Q  B.  937. 
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Where  a  bill  or  note  is  made  or  indorsed  to  a,  feme  covert  during- 
her  coverture,  it  is  said  to  vest  in  her  husband  (/•).     Such   ,.„         ,    . 

'  ^    '  DiU  or  note  given 

a  note  or  bill  will  pass  by  the  indorsement  of  the  hus-  '°  ./«™«    «<>«'«'■* 

^  ''  daring  coverture. 

band  alone,  during  the  coverture  (s)  :  And  the  husband 
may  sue  on  it  in  his  own  name  only  (t)  :  He,  however,  may,  if  he 
pleases,  join  his  wife  as  a  party  in  suing  on  the  instrument  (it) ;  and 
consequently,  if  he  should  in  such  case  die  after  judgment,  and  before 
execution,  the  judgment  would  survive  to  her.  But  on  the  point 
whether,  if  he  neglected  to  sue  upon  it,  the  bill  or  note  would  go  to  his 
executors,  or  survive  to  his  wife,  the  authorities  were  in  some  degree 
conflicting  ;  but  the  more  modern  ones  are  conclusive  in  favor  of  her 
right  of  survivorship,  and  the  rule  of  law  has  been  since  considered  as 
fully  settled,  that  if  there  be  a  bill  or  note  made  to  a  *married  woman 
during  coverture,  the  husband  might  sue  alone  upon  it,  or  permit  his 
wife  to  take  an  interest  in  it  ;  in  which  latter  case  it  stood  on  the  same 
footing  as  if  it  had  been  made  to  her  before  coverture  {x). 

The  rule  above  stated,  as  to  the  wife's  title  to  her  choses  in  action 
by  survivorship,  may  be  further  exemplified  by  the  _,  . 
instance  of  stock.  Thus,  in  Scawen  v.  Blunt  (y),  A. 
was  entitled  under  the  will  of  C.  to  real  estates  for  life,  but  if  she 
married,  the  fee-simple  was  given  to  her  :  if  she  did  not  marry,  the 
property  was  given  over  after  her  death  to  B.  the  wife  of  D.,  and  her 
heirs  :  The  estate  was  sold  with  the  consent  of  all  parties  interested 
in  it,  but  in  the  conveyance  no  trust  was  declared  of  the  purchase 
money,  which  was  paid  to  A.,  and  by  her  delivered  to  trustees,  who 
invested  it  in  stock,  and  the  interest  of  it  was  paid  to  A.,  who  was 
unmarried  when  the  bill  was  filed  :  B.  survived  her  husband  D., 
and  bequeathed  to  A.  all  her  personal  estate  :  Sir  William  Grant, 
M.  R.,  determined,  that  the  rights  of  the  persons  named  in  the  will,  in 
the  stock,  were  the  same  as  they  had  in  the  land  under  the  same  will, 
upon  the  doctrine  of  resulting  trusts  ;  and  that  the  stock  was  in  the 
nature  of  a  chose  in  action,  which  not  being  reduced  into  possession  by 
D.,  survived  to  his  wife  B.,  and  passed  by  her  will  to  A.,  who  thereby 
became  entitled  to  the  money  absolutely  (z). 

(r)  Barlow  «.   Bishop,   1   East,   433.  (x)  Howard  v.   Oakes,  3  Exch.   186. 

See  ante,  p.  *660,  note  (x).  Fleet  ».  Perrins,  L.  R.  4  Q.  B.  500. 

(«)  Mason    v.    Morgan,    3    Add.    &  See  also  notes  to  Saunders,  vol.  i.,  p. 

Ell.  30.  233,  n.  (a). 

(t)  Burrough  v.  Moss,  10  B.  &  C.  588.  (y)  7  Ves.  394. 

Ante,  p.  *738.  («)  See  1  Roper,  Husb.  &  Wife,  304, 

(«)  Philliskirk  v.  Pluckwell,  3  M.  &  2nd  edit. 
S.  893. 
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Accordingly,  as  there  has  already  been  occasion  to  point  out  (a),  if 
-a  husband  purchases  stock  in  the  funds,  in  the  joint  names  of  him- 
self and  his  wife,  and  dies,  his  wife  is  entitled  to  it  by  survivorship,  to 
the  exclusion  of  her  husband's  executors. 

Another  strong  illustration  of  the  general  principle  is  to  be  found  in 
the  wife's  right,  in  certain  cases,  to  an-ears  of  rent 
accrued  in  the  lifetime  of  her  husband,  in  preference  to 
her  husband's  executors.  Thus  if  the  husband  die  before  *the  wife, 
and  rent  is  in  arreai-,  which  was  reserved  to  them  jointly  on  an  under- 
lease of  the  wife's  leasehold  estate,  she  will  not  only,  as  it  has  before 
-appeared  (6),  be  entitled  to  the  accruing  rent,  but  also  to  the  arrears  ; 
because  they,  remaining  in  action,  and  being  due  in  respect  of  the  joint 
interest  of  the  husband  and  wife  in  the  term,  would,  with  their  princi- 
pal, the  term,  survive  to  the  wife  (c).  But  if  she  were  not  a  party  to 
the  derivative  lease,  or  if  she  were  a  party,  and  the  rent  was  reserved 
to  the  husband  alone,  then,  as  well  the  arrears  as  the  future  rent  will 
belong  to  the  executors  or  administrators  of  the  husband  (d).  So  if  a 
lease  be  made  by  the  husband  and  wife,  of  her  freehold  estate,  not  con- 
formable to  the  statute  32  Hen.  VIII.  c.  28,  and  after  his  death  she 
elects  to  confirm  it,  she  is,  it  seems,  entitled  to  the  arrears  of  rent  (e). 
Likewise,  if  a  woman  leases  her  land,  (for  life  or  years,)  reserving  rent, 
and  afterward  takes  husband  :  after  the  death  of  the  husband,  the  wife 
shall  have  the  arrearage  of  rent  incurred  during  the  coverture,  and  not 
the  executors  of  the  husband  (/"). 

So  if  a  husband  be  seised  of  a  rent-service,  rent-charge,  or  rent-seek, 
in  the  right  of  his  wife,  and  the  rent  be  in  arrear  during  the  cover- 
ture, and  then  the  husband  dies,  the  wife  shall  have  the  arrearage  and 
not  the  executors  of  the  husband  {g) ;  because  the  principals  which 
survived  to  her  carried  also  all  that  was  due  in  respect  of  them  (A). 
So  if  baron  and  feme  are  seised  of  a  rent-service  for  their  lives,  rent 
incurs,  and  afterward  the  baron  dies,  the  feme  shall  have  the  arrear- 
age during  the  coverture  (i). 

(a)  Ante,  p,  *669.  {g)  Co.  Litt.  351,  6.     1  Roll.  Abr.  350. 

(J)  See  ante,  p.  *611,  note  (p).  Baron  and  Feme  (D.),  pi.  1. 

(fl)  1  Roper,  Husb.  &  Wife,  175,  3nd  (/t)  Temple  ».  Temple,  Cro.  Eliz.  791. 

edit.  Salwey  «.  Salwey,  Ambl.  693.     Carew 

{d)  Ante,  p.  *611.     1  Roper,  Husb.  ».  Burgoyne,  1  Roll.  Abr.  350.     Baron 

<&  Wife,  174,  3nd  edit.  and  Feme  (D.),  pi.  8.     1  Roper,  Hus- 

(«)  1   Roll.  Abr.    350,   tit.   Baron  &  band  and  Wife,  201,  2nd  edit. 

Feme  (D.),  pi.  4.  (i)  1    Roll.    Abr.    850.     Baron   and . 

(/)1  Roll.   Abr.   350,   tit.   Baron  &  Feme (D.), pi.  3.  Temple®.  Temple.Cro. 

Feme  (D.),  pi.  3,  pi.  5.  Eliz.  791.  Dembyns.  Brown,  Moor.  887. 
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*In  these  cases  it  should  be  observed,  that  if  the  rent  had  been  re- 
ceived during  the  coverture,  it  would  have  become-the  absolute  prop- 
erty of  the  husband  ;  Therefore,  where  a  feme  leased  for  life,  reserv- 
ing rent,  and  took  husband,  and  during  the  coverture  a  receiver 
received  the  rent  of  the  lessee,  (it  does  not  appear  by  whom  he  was 
made  receiver,  but  it  seems  to  be  intended  that  he  received  it  for  the 
baron  and  feme,)  and  after  the  baron  died  :  it  was  held,  that  the  exec- 
utors of  the  baron  should  have  the  writ  of  account  against  the  receiver 
and  not  the  feme  ;  for  this  was  a  chattel  and  duty  in  the  baron  by  the 
receipt  (A;). 

Where  the  husband  was  seised  or  possessed  of  tithes  in  the  right  of 
the  wife,  or  iointly  with  his  wife,  and  the  husband  died, 

Tithes, 
it  was  held  that  the  wife,  and  not  the  executors  of  the 

husband,  should  have  an  action  for  the  subtractioiji  of  such  tithes  (Z)  ; 

but  that  if  the  tithes  were  once  set  out,  and  severed  from  the  nine 

parts,  then  they  became  a  chattel  vested  in  the  husband  (m). 

If  any  estray  comes  into  the  manor  of  the  wife,  and  the  husband 
dies  before  seizure,  the  wife  shall  have  it  ;   for  that  the  Estray. 
property  was  not  in  her  before  seizure  (n). 

The  portion  of  an  orphan  of  the  Chamber  of  London,   Orphan's  portion 
if  the    husband   dies    without   altering    the    property, 
shall  go  to  the  feme  (o). 

In  Hitchcock  v.  Beardsley  (oo),  a  father  upon  the  marriage  of  his 
dausrhter,  gave  a  bill  of  exchange  for  1,200?.  as  a  mar- 

.      *  ?  ,,,,-,  -,  ,      .  Husbandandwife 

nage  portion,  and  the  husband  agreed  to  settle  it  upon  lost  in  the  same 
the  wife,  within  three  or  four  years  after  the  marriage  : 
The  husband  and  wife,  within  thi'ee  years  after  their  marriage,  em- 
barked in  the  same  vessel  for  Corunna,  and  the  vessel,  with  all  the 
crew  and  passengers,  was  lost  on  the  voyage :  The  question  was 
whether  the  representative  of  the  husband  *or  of  the  wife  was  entitled 
to  receive  the  1,200^.:  Lord  Hardwicke,  though  it  became  unnecessary 
to  decide  the  point,  inclined  to  be  of  opinion,  that  the  husband  having 
by  the  bill  of  exchange  the  legal  right  to  the  money,  and  not  being 
■obliged  to  settle  it  on  his  wife  within  three  or  four  years,  and  she 
dying  within  that  time,  the  representatives  of  the  husband  had  the 
stronger  right,  and  the  rather,  because  in  order  to  make  a  trust  arise 

(A)  1  Roll.  Abr.  350,  tit.  Baron  and         (ra)  Co.  Lit.  351,  5. 
Feme  (D.),  pi.  6.  (o)  Pheasant  e.  Pheasant,  1  Chanc. 

©  Foord  V.  Pomroy,  Noy,  136.  Cas.  181. 

(ro)  Anon.  Ley.  70.  {p6)  West's  Cas.  temp.  Hard.  445. 
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for  the  wife,  so  as  to  give  her  representatives  any  right  to  takfr 
away  the  legal  interest,  it  should  be  shown  on  their  part  that  she  sur- 
vived (/)). 

Having  thus  brought  forward  examples  of  the  rule  that  the  wife's 
What  amounts  to  choses  in  action  will  not  pass  to  her  husband's  executors, 
wffe°s"™Ao°L'te  unless  he  reduced  them  into  possession  in  his  lifetime,. 
Mtion  into  pos-  j^  jg  j^^^  proposed  to  consider  what  will  be   such  a. 

868S10U        Dy       lQ6  ^         *■ 

husband :  reduction  of  them  by  the  husband  into  possession,  as 

will  defeat  the  wife's  right  to  them  by  survivorship. 

It  must  be  observed,  that  all  questions  between  the  wife  and  those 
who  claim  hy  assignment  from  the  husband  relate  to  the  Law  of  Hus- 
band and  Wife,  and  are  foreign  to  the  Law  of  Executors  and  Admin- 
istrators. The  cases,  which  properly  belong  to  this  treatise,  are  con- 
fined to  those,  in  which  the  question  is  between  the  wife  and  the 
personal  representatives  of  her  husband,  where  the  latter  claim  to 
exclude  her  right,  as  survivor,  by  some  act  which  is  asserted  to  have 
reduced  the  choses  in  action  into  the  possession  of  the  husband 
himself.  But  as  the  decisions,  relating  to  the  validity  of  assignments 
by  the  husband  of  his  wife's  choses  in  action,  are  illustrative  of  the 
rules  established  in  respect  to  the  efficacy  of  acts  amounting  to  reduc- 
tion into  his  own  possession,  some  of  the  principal  modern  cases  on 
the  former  subject  will  be  found  collected  in  the  note  below  {q). 

(p)  As  to  the  law  respecting  the  ques-  be  subject  to  the  qualification  that  if 

tion  of  survivorship  in  a  case  of  this  by  any  course  of   circumstances   the 

description,  see  post,  Part  III.  Bk.  III.  husband  is  afterward  in  a  condition  to- 

Oh.  II.   §  V.  (1).    See  also  the  cases  reduce  the  assigned  chose  in  action  into 

collected  ante,  p.  *403,  note  (q).  possession,   the  assignment  will   then 

( g)  It  is  now  fully  settled  that  the  have  full  effect :  on  the  equitable  prin- 
husbaud  cannot,  even  for  valuable  con-  ciple  of  considering  that  as  actually 
sideration,  assign  or  release  the  wife's  done  which  the  husband  has  agreed  to- 
reversionary  choses  in  action,  so  as  to  do  by  the  assignment :  3  Russ.  86.  But 
bind  her  surviving  :  Purdew  v.  Jack-  it  was  held  by  Shadwell,  V.-C,  on 
son,  1  Russ.  1.  Honner  v.  Morton,  3  several  occasions,  that  in  case  of  an 
Russ.  65.  Watson  v.  Dennis,  3  Russ.  assignment  by  the  husband  of  a  chose  in 
90.  Crowder  v.  Stone,  3  Russ.  224.  action  of  the  wife,  as  well  present  as 
StifEe  V.  Everitt,  1  M.  &  Cr.  37.  Rogers  reversionary,  if  the  husband  dies  before 
V.  Acaster,  14  Beav.  445.  See  also  Winter  the  chose  in  action  has  actually  been 
V.  Easum,  2  De  G.  J.  &  Sm.  272.  And  reduced  into  possession,  the  assignment, 
the  rule  is  the  same  though  the  wife  is  will  be  inoperative  as  against  the  sur- 
ready  to  consent  in  court :  Box  «.  viving  wife  :  Hutchinson  «.  Smith,  9 
Box,  1  Dm.  42.  Box  ».  Jackson,  ibid.  Sim.  137.  Ellison  v.  Elwin,  13  Sim. 
48,  coram  Sugden,  0.  of  Ireland,  309.  Le  Vasseur  «.  Scratton,  14  Sim. 
who  reviewed  all  the  previous  authori-  116.  Borton  «.  Borton,  16  Sim.  552. 
ties.    This  rule  has  been  understood  to  And  these  decisions  have  been  followed. 
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*In  the  first  place  it  must  be  remarked,  that  a  mere  intention  to 
reduce  the  wife's  choses  in  action  into  possession  *will  Mere  intention 
be  insufficient  to  defeat  her  right  to  them  by  survivor-  '"^fflo'ent: 
ship.  The  acts  to  effect  that  purpose  must  be  such  as  to  change  the 
property  in  them,  or,  in  other  words,  must  be  something  to  divest  the 
wife's  right,  and  to  make  that  of  the  husband  absolute,  such  as  a 
judgment  recovered  in  an  action  commenced  by  him  alone,  or  an 
award  of  execution  upon  a  judgment  recovered  by  him  and  his  wife, 
or  receipt  of  the  money,  or  a  decree  in  equity  for  payment  of  the 
money  to  him,  or  to  be  applied  to  his  use  (/•). 

Accordingly  in  the  case  of  Scarpellini  v.  Atcheson  (s),  where,  in  an 
action  of  assumpsit  on  a  promissory  note  by  payee  against  maker, 
the  defendant  pleaded  that,  when  the  note  was  made,  the  plaintiff  was 
the  wife  of  B.,  and  that,  after  the  making,  and  while  she  was  his  wife, 
he  elected  to  have  and  take  the  said  note  in  his  marital  right,  and  thea 
cause  the  plaintiff  to  indorse,  and  she,  by  his  authority,  did  then 
indorse  the  note  to  B.,  and  B.  then  delivered  it;  so  indorsed  to  P.; 
that  afterward,  and  after  the  note  was  due,  and  before  action  brought,, 
B.  died :  and  that  afterward  and  before  action  brought,  the  note- 
came  to  the  plaintiff's  possession  by  delivery  from  F. ;  it  was  held,  on 
special  demurrer,  that  the  plea  was  bad,  because  it  did  not  clearly- 

by  a  similar  one  of  Knight  Bruce,  Major  v.  Lansley,  2  Russ.  &  M.  355  •. 
V.-C:  Ashby  ®.  Ashby,  1  Coll.  553.  Ssot«,  where  the  interest  of  the  wife 
See  also  Michelmore  v.  Mudge,  3  GifE.  depends  on  the  contingency  of  her  sur- 
188,  Prole  ®.  Soady,  L.  R.  Ch.  330.  viving  her  husband  :  Batt  v.  Cuthbert- 
Where  a  married  woman,  who  was  son,  4  Dru.  &  War.  893,  coram,  Sugden, 
entitled  to  a  trust  fund  in  reversion,  C.  of  Ireland.  See  stat.  30  &  31  Vict, 
after  a  life-interest,  had  had  the  life-  c.  57,  enabling  married  women  to  dis- 
interest assigned  to  her,  so  that  she  had  pose  of  reversionary  interests  in  personal 
acquired  the  whole  absolute  interest,  estate.  As  to  the  assignment  by  the 
Shad  well,  V.-C,  ordered  the  fund  to  be  husband  and  wife  of  a  legacy  to  her, 
transferred  to  her  husband,  she  con-  see  Best  i>.  Argles,  3  Crompt.  &  Mees. 
senting.  Hall  v.  Hugonin,  14  Sim.  595.  394.  As  to  the  effect  of  an  agreement 
Creed  «.  Perry,  ibid.  593.  But  these  to  assign,  see  Harwood  «.  Fisher,  1  Y. 
cases  were  deliberately  overruled  by  &  Coll.  110.  As  to  the  effect  of  the 
Lord  Cottenham  in  Whittle  v.  Henning,  bankruptcy  of  the  husband  on  his 
3  Phil.  C.  C.  781.  Where  a  married  wife's  choses  in  action,  see  Pierce  v. 
woman,  to  whom  a  rent-charge  for  life  Thornely,  3  Sim.  167. 
in  reversion  was  devised  to  her  separate  {r)  1  Roper,  Husb.  &  Wife,  308,  3nii 
M«e,  without  the  intervention  of  trustees,  edition.  See  also  Aitchison  «.  Dixon, 
joined  with  her  husband  in  assigning  it  L.  R.  10  Eq.  589.  Scrutton  v.  Pattillo, 
for  a  valuable  consideration  ;  it  was  L.  R.  19  Eq.  369. 
held  that  she  was  bound  by  the  assign-  («)  7  Q.  B.  864. 
ment  after  the  death  of  her  husband  : 
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show  such  a  reduction  of  the  note  into  possession  by  the  husband  as 
disentitled  the  wife  to  sue  upon  it  after  his  death. 

So  where  a  husband  agreed  that  a  legacy  given  to  his  wife  should 
be  set  off  against  a  sum  of  the  same  amount  which  he  owed  to  the 
testator  on  his  promissory  note  ;  and  he  and  his  wife  signed  a  receipt 
for  the  legacy,  but  the  executors  did  not  deliver  up  the  note  to  him  ; 
it  was  held,  that  she  surviving  him  was  entitled  to  be  paid  the 
legacy  («). 

Again,  a  mere  appropriation  of  the  fund  will  be  insufficient.     Thus 

it  was  held,  that  a  legacy  to  a  married  woman  was  not 
mere    appropria-        ~.    .,-,-,  .  ■  at 

tion  of  t&e  fund  sufficiently  reduced  into  possession,  so  as  to  *prevent  her 

inBufflcient:  .    ,      ,  .  ,  .  ,         ,       ,         -,■,-,,-, 

right  by  survivorship,  upon  her  husband  s  death,  by  the 
appropriation  by  the  executrix  of  a  mortgage  to  the  same  amount  (u). 

It  is  clear,  that  if  the  husband  receive  the  money,  legacy,  or  duty 
Receipt  by  the  which  was  owing  to  his  wife,  or  if  he  alone,  or  he 
husband :  ^^^  j^jg  -^{-[q  authorize  a  person  to  receive  it  who  actually 

obtains  it,  either  of  those  receipts  will  change  the  wife's  interest  in 
the  property,  and  be  a  reduction  of  the  chose  in  action  into  the 
possession  of  her  husband,  divested  of  her  title  to  it  upon  surviving 
him  :  and  his  executors  may  maintain  an  action  for  the  money  so 
received  by  the  person  so  authorized  {x). 

Thus  in  Dodswell  v.  Earle  (y),  A.,  the  wife  of  B.,  was  entitled  to  250?. 
under  the  will  of  C,  expectant  upon  the  death  of  D. :  The  executor  of 
C,  upon  B.'s  application,  and  with  the  wife's  consent,  paid  the  money 
to  B.,  he  undertaking  to  pay  to  D.  the  interest  during  her  life  :  The 
wife,  having  survived  D.,  who  survived  her  husband,  claimed  by  bill 
in  equity  the  250?.  against  her  husband's  executors  ;  but  the  bill  was 
dismissed  (z). 

(*)  Harrison  v.  Andrews,  13  Sim.  595.  under  the  control  of  the  Court  of  Chan- 

(u)  Blount  V.  Bestland,  5  Ves.  515.  eery,  which,  without  any  direction  or 

(x)  1  Roper,  Husb.  &  Wife,  230,  3nd  release  or  receipt   from  the  husband, 

edition.      See    ante,    p.  *743.      "Where  ordered  the  money  to  be  paid  to  the 

money  of  a  wife  was,  by  the  direction  trustee  of  a  settlement  approved  of  by 

of  her  husband,  who  had  the  control  of  the  court ;  and  it  was  held  that  the 

it,  paid  to  the  trustees  of  a  postnuptial  money,  though  held  by  the  trustees,  to 

settlement,  which  was  not  binding  on  some  extent,   for  the  husband,  could 

the  wife,  it  was  held  that  her  right  by  not    be    considered    as    reduced   into 

survivorship  was  destroyed,  the  prop-  possession   beyond    the  interest   given 

erty    having    by    these    means    been  him  by  the  settlement, 

reduced  into  possession  :  Hamilton  «.  {y)  13  Ves.  473. 

Mills,   39  Beav.   193.     This  case  does  (z)  But  see  the  cases,  ante,  p.  *743, 

not  conflict  with   Pringle  4).   Pringle,  note  (g). 
33  Beav.   631,  where  the  money  was 
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Accordingly  it  has  been  held,  that  the  husband  may  sufficiently 
reduce  a  moi-tgage  debt  due  to  the  wife  into  possession  by  receiving 
the  mortgage  money,  notwithstanding  *he  dies  before  the  mortgage 
estate  has  been  re-conveyed  ;  and  in  such  case  the  surviving  wife  will 
be  a  trustee  of  the  legal  estate  for  the  mortgagor  (a).  Again,  if  the 
husband  releases  an  annuity  secured  to  the  wife  by  bond,  this  will 
bind  her  ;  for  as  he  could  release  the  bond,  so  he  may  the  annuity  (6). 

It  may  be  useful  in  this  place  to  adduce  some  authorities,  as  to  what 
acts  do  not  amount  to  a  receipt  by  the  husband  or  his  ^^^^  ^^^^  ^^^ 
appointee,  so  as  to  defeat  the  wife's  title  upon  surviving  ™°J"i,'  the^hus 

him.  band ; 

A  transfer  of  the  wife's  stock  into  the  husband's  own  name  will,  it 
should  seem,  amount  to  such  a  receipt ;  because  it  is  an  act  vesting 
the  whole  property  in  him  (c)  :  But  a  transfer  of  stock  into  the  wife's 
name,  to  which  she  became  entitled  during  coverture,  shall  not  be 
considered  as  a  payment  or  transfer  to  the  husband,  so  as  to  defeat 
her  right  by  survivorship  (<?). 

In  Ryland  v.  Smith  (e),  a  married  woman  being  entitled  under  a 
will  to  stock  and  to  cash,  forming  part  of  a  residue,  the  husband  wrote 
to  one  of  the  executors,  requesting  that  the  stock  should  be  trans- 
ferred into  the  names  of  certain  trustees  for  the  wife's  separate  use, 
and  that  the  cash  should  be  paid  to  himself  :  These  requests  were 
complied  with  :  The  husband  employed  part  of  the  cash  in  increasing 
the  amount  of  the  stock  :  He  afterward  became  bankrupt,  and  died  : 
It  was  held  by  Sir  C.  Pepys,  M.  R.,  that  the  stock  transferred  by  the 
executors  was  not  reduced  into  possession  by  the  husband,  and  there- 
fore belonged  to  the  wife  by  survivorship  ;  but  that  the  assignees 
under  the  bankruptcy  were  entitled  to  the  increase  made  by  the 
husband. 

On  the  other  hand,  in  Burnham  v.  Bennett  (/"),  by  a  postnuptial 
settlement,  reciting  that  a  sum  of  stock,  originally  standing  in  the 
name  of  the  wife,  had  been  transferred  into  *the  names  of  trustees, 
and  that  it  had  been  agreed  that  a  promissory  note  of  500?.,  given  to 
the  wife  by  her  brother,  should  be  canceled,  and  that  he  should  give 
his  bond  to  the  trustees  for  the  amount,  it  was  witnessed,  agreed  and 
declared  that  the  trustees  should  stand  possessed  of  these  funds,  in 
trust  to  pay  the  interest  and  dividends  to  the  husband  for  life  ;  then 

(ffl)  Rees  V.  Keith,  11  Sim.  388.  {3)  Wildman   «.    Wildman,    9   Ves. 

(6)  Here  t.  Becher,  12  Sim.  465.  174. 

(c)  1  Roper,  Husb.  &  Wife,  221,  2nd  (e)  1  Mylne  &  Cra.  53. 

edition.  (/)  3  Coll.  254. 
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to  the  wife  for  life  ;  and,  upon  the  death  of  the  survivor,  to  transfer 
the  funds  to  the  children  of  the  marriage,  and,  in  case  there  should  be 
no  children,  then  to  such  persons  as  the  wife  should  by  deed  or  will, 
during  and  notwithstanding  her  coverture,  appoint,  and  in  default  of 
such  appointment,  to  the  husband,  his  executors,  administrators,  and 
assigns  :  There  were  no  children  of  the  marriage  :  The  wife  survived 
the  husband  :  And  it  was  held  by  Knight-Bruce,  V.-C,  that  in  the 
«vent  of  the  death  of  the  wife  without  making  a  valid  appointment, 
the  fund  would  belong  to  the  husband's  personal  representative,  as 
having  been  reduced  into  the  husband's  possession  by  the  settle- 
ment :  His  honor  agreed,  that  in  the  case  of  a  wife  having  a  chose  in 
action,  whether  legal  or  equitable,  the  mere  circumstance  of  the  legal 
title  being  changed  does  not,  in  general,  affect  her  ;  but  considered,  in 
the  present  case,  that  the  whole  of  the  circumstances  formed  one 
entire  transaction,  as  binding  and  effectual  as  if  the  husband  had 
received  the  money  or  stock  himself  :  and  the  learned  judge  said, 
that  he  agreed  with  the  substantial  result  of  Ryland  v.  Smith  [g),  and 
Wall  w.  Tomlinson  (A)  ;  for,  as  he  understood  them,  the  property 
had  been  made  to  change  hands,  with  a  view  to  an  intended  settle- 
ment ;  in  each  case  the  change  was  such,  the  circumstances  were 
such,  that  if  the  settlement  were  treated  as  effectual  the  wife  was 
entitled  ;  but  if  the  settlement  were  not  effectual,  then  there  was  no 
trust,  and  nothing  but  the  legal  title  changed  ;  and,  therefore  in  that 
view,  the  wife  was  entitled. 

Again,  in  Hansen  v.  Miller  (i),  a  married  woman,  an  infant,  having 
become  entitled  to  900Z.  under  the  trusts  of  her  *mother's  settlement, 
the  trustees  paid  400Z.,  part  of  it,  to  her  husband,  upon  the  under- 
standing that  he  should  settle  the  remaining  500?.  for  the  benefit  of 
his  wife  in  the  manner  after  mentioned  :  Accordingly  the  trustees 
paid  the  500?.  to  M.  and  N.,  the  husband's  nominees  ;  and,  by  a  deed 
made  between  the  husband  and  wife  and  M.  and  N.,  it  was  declared 
that  M.  and  N.  should  pay  the  income  of  the  500?.  to  the  wife,  for  her 
separate  use  for  life,  and  that  after  her  death,  the  principal  should 
remain  upon  such  trusts  as  she  should  appoint  by  will,  and  in 
default  of  appointment,  in  trust  for  her  next  of  kin,  according  to 
the  Statutes  of  Distribution  :  The  wife  survived  her  husband  :  And  it 
was  held  by  Shadwell,  V.-C,  that  the  settlement  was  binding  on  her  ; 
and  that,  under  it,  she  was  entitled  merely  to  the  income  of  500?.  for 
life,  and  not  to  the  principal  absolutely. 

{g)  See  siix>ra,  p.  *747.  (i)  14  Sim.  33. 

iJC)  16  Ves.  413. 
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Where  a,  feme  sole  was  entitled  to  a  sum  of  money  charged  on  her 
brother's  estate,  who,  in  a  settlement  made  on  the  occasion  of  her 
marriage,  covenanted  to  pay  it  to  her  husband,  and  the  husband 
received  the  interest,  but  died  without  having  got  in  the  principal,  it 
was  held  to  vest  in  the  wife  by  survivorship  (h).  In  the  case  of 
Nash  V.  Nash  {l),  the  receipt  by  the  husband  of  part  of  the  principal 
on  the  promissory  note  made  to  the  wife,  and  of  the  interest  upon  the 
remainder,  was  held  by  Sir  Thomas  Plumer,  V.-C,  to  be  no  reduction 
into  possession  of  such  remainder,  so  as  to  bar  the  wife's  right  by 
survivorship  (m).  So  also  where  money  was  left  in  the  hands  of 
trustees  for  the  benefit  of  the  wife,  and  her  husband  died,  she  was 
declared  to  be  entitled  to  it  by  survivorship,  her  husband  having  made 
no  disposition  of  it  during  his  life  [n). 

In  Shuttleworth  v.  Greaves  (o),  the  wife  of  F.  Shuttleworth  was  the 
only  child  of  a  person  who  was  entitled  to  certain  shares  in  the  Not- 
tingham Canal,  which,  upon  that  person's  *death,  were  transferred 
into  the  names  of  "  F.  Shuttleworth  and  wife,"  the  wife  having  been 
her  father's  administratrix  :  F.  Shuttleworth  was  ever  afterward,  until 
his  death,  treated  by  the  canal  company  as  the  proprietor  of  the 
shares,  and  received  the  dividends  upon  them,  and  was  elected  to  be 
and  acted  as  a  member  of  a  committee,  which,  by  the  Canal  Act,  was 
required  to  consist  of  proprietors  of  two  or  more  shares  :  Lord  Cotten- 
ham  said  that  it  was  not  necessary  to  express  any  opinion  on  the  point, 
whether  the  transfer  of  the  shares  into  the  names  of  the  husband  and 
wife  was  a  reduction  into  possession  by  the  husband  ;  because  if  such 
transfer  did  amount  to  a  reduction  into  possession,  so  as  to  defeat  the 
title  of  the.  wife  surviving,  a  new  estate  was  thereby  created,  under 
which  she,  as  survivor  of  the  two,  would  be  entitled  [p). 

The  husband's  receipt  or  possession  of  his  wife's  choses  in  action 
must  be  in  the  character  of  husband  in  order  to  defeat  ,    ,     ^, 

husband's  receipt 

his  wife's  title  by  survivorship.     Thus,  in  a  case  {q)  ^^  trustee : 
where  a  trustee  and  executor  married  one  of  the  residuary  legatees 
named  in  the  will,  it  was  determined  that  his  possession  of  the  testa- 
tor's personal    estate  was  to  be   considered  as  that  of  trustee  and 
executor,  he  having  alone  proved  :  so  that  his  wife's  share  of  the 

(Jc)  Howman  «.  Corie,  3  Vern.  190.  (p)  See  also  Low  «.  Carter,  1  Beav. 

(I)  3  Madd.  133.  436,  and  ante,  p.  *669,  as  to  the  effect 

(m)  See  also  Hart  v.  Stephens,  6  Q.  of  an  investment  in  stock  by  the  hus- 

B.  987.     Accord.  band  in  the  joint  names  of  himself  and 

(m)  Twisden  «.  Wise,  1  Vern.  161.  wife. 

(o)  4Mylne  &  Cr.  35.  (q)  Baker  v.  Hall,  13  Ves.  497. 
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residue  could  not  be  regarded  as  sufficiently  reduced  into  possession  to 
prevent  its  surviving  to  her  upon  his  death  (f). 

It  remains  to  consider  the  effect  of  proceedings  at  law  and  in  equity, 
and  submissions  to  arbitration,  as  to  vesting  absolutely 
tags'  in  Ew'^Mid  in  the  husband  the  wife's  choses  in  action. 
wife's  c&Ses  'ire       The  naming  or  not  naming  the  wife  in  an  action  is 
actwn:  attended  with  material  consequences  in  relation  to  the 

joined  in"an  a^  present  subject ;  for  if  she  be  a  party,  and  the  husband 
men't  may  ^"ufl  die  after  judgment,  and  before  execution  sued  out,  the 
th™  huBbS'  sue  judgment  will  survive  to  her,  and  she  will  be  entitled 
°''™*-  to  proceed  *upon  such  judgment  (s).     But  if  the  action 

be  brought  by  the  husband  alone,  and  he  die  after  judgment,  his 
representatives,  and  not  the  wife,  will  be  entitled  to  the  benefit  of  it  (t). 
Costs  ordered  by  rule  of  court  to  be  paid  to  the  husband  and  wife 
have  been  held  to  survive  to  the  wife  (u). 

If  the  husband  alone  prove  the  wife's  debt  under  a  commission  of 
effect  of  proof  bankrupt  against  the  debtor,  it  seems  that  her  right  by 
Sf  blntou^f'™  survivorship  is  not  defeated  (x). 

decrees  and  orders  Decrees  in  equity  so  far  resemble  judgments  at  law  in 
Inequity :  jjjjg  respect,  that  Until  the  money  be  ordered  to  be  paid, 

or  declared  to  belong  to  the  husband,  the  wife's  rights  will  remain 
undisturbed  ;  and  as  a  joint  judgment  will  survive  to  the  wife  if 
her  husband  die  before  execution  is  awarded,  so  will  a  joint  decree 
until  an  order  be  obtained  for  payment,  or  declaring  the  money  to  be- 
long to  the  husband  {y).  An  order  for  payment  of  a  sum  of  money 
to  the  husband,  in  right  of  his  wife,  changes  the  property,  and  vests 
it  in  him  freed  from  his  wife's  right  by  survivorship  (z). 

In  another  case  the  husband  having  assigned  a  fund  in  court  belong- 
ing to  the  wife,  an  order  was  made,  on  her  examination  and  consent, 

(r)  See  also  Wall  ti.   Tomlinson,  16  (y)  Murray  «.  Lord  Ellbank,  10  Ves. 

Ves.  413.  91.     1  Roper,  Husb.  &  Wife,  216,  217, 

(«)  As  to  the  cases  in  which  the  hus-  2nd  edit.     See  also  Adams  «.  Lavender, 

band  and  wife  must  join,  and  those  in  1  M'Clel.  &  Y.  41.     Here  v.  Woulfe,  3 

■which  he  may  sue  alone,  or  join  with  Ball  &  B.  424.     Nanny  ®.  Martin,  1  Eq. 

the  wife,  at  his  option,  see  Com.  Dig.  Cas.  Abr.  68.     Phipps  v.  Anglesea,  33 

Baron  and  Feme  (v.)  (x.).  Nov.  1738,  MS.     Bond  «.  Simmons,  3 

(«)  Russell's  Case,  Noy,  70.     Garforth  Atk.  20.    Macaulay  v.  Philips,  4  Ves. 

V.   Bradley,  3  Ves.   Sen.  676,  677,  in  1,5.     Baldwin  v.  Baldwin,   5  De  G.  & 

Lord  Hard wicke's  judgment.     1  Roper,  Sm.  319. 

Husb.  &  Wife,  313,  3nd  edit.  (z)  Heygate  v.  Annesley,  3  Bro.  C.  C. 

{u)  Tilt  V.  Bartlett,  Hanmer,  104.  363. 

(«)  See  also  Anon.  3  Vern.  707. 
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that  part  of  it  should  be  paid  to  the  assignee,  and  that  the  interest  of 
the  remainder  should  be  paid  to  her  for  her  life  for  her  separate  use,, 
with  liberty  for  any  persons  entitled  to  apply  at  her  death  :  This  was 
held  not  to  affect  her  right  of  survivorship,  as  to  the  *remainder  of 
the  fund  ;  and  on  her  death,  she  having  survived  her  husband,  a  trans- 
fer to  her  administrator  was  directed  (a). 

There  has  already  been  occasion  to  observe,  that  an  award  in  favor- 
of  the  husband  in  regard  to  the  wife's  leasehold  interest  „^ 

■,  ,  .       ,  ■        /,s       Effect  of  arbitra- 

wiU  alter  the  property,  and  vest  the  term  in  him  (o)  :  tiononthe  wife's 

choses  i»  action : 

and  It  has  been  so  decided  m  regard  to  her  other  chat- 
tels (c). 

However,  a  court  of  equity  will  not  permit  agreements  entered 
into  between  a  married  woman,  or  her  friends  acting  agreements  ^re- 
for  her  and  her  husband,  pendente  lite,  to  be  obligatory  '^^"'^  *'^' 
upon  her  ;  so  tliat  any  arrangement  which,  pending  a  suit,  may  be  so 
made,  by  which  it  is  agreed  that  he,  upon  certain  terms,  shall  have  the 
residue  of  her  property,  will  not,  without  the  sanction  of  the  court, 
bind  her  :  Notwithstanding  therefore,  such  an  agreement,  if  the  title 
of  the  husband's  representatives  rest  solely  upon  it,  his  wife's  right  by 
survivorship  will  take  place  {d). 

The  executors  of  the  husband  may  be  entitled  to  the  exclusion  of 
the  widow  to  her  choses  in  action,  although  not  reduced  yif^^^^  executors^ 
by  him  into  possession,  by  reason  of  an  antenuptial  set-  wffe'e'''clo««s 'to 
tlement  on  the  wife  ;  for  the  husband  may  entitle  him-  ^''"n  Jrefenaptiai 
self  to  all  his  intended  wife's  personal  estate,  whether  settlement. 
in  possession  or  in  action,  or  which  she  may  afterward  acquire,  by 
becoming  a  purchaser  of  it  previously  to  and  in  contemplation  of  the 
marriage. 

But  a  mere  settlement  will  not  entitle  the  husband  or  his  executors- 
to  the  whole  of  the  wife's  fortune.  There  must  be  an  agreement  for 
the  purpose  either  expressed  or  implied  :  for  if  the  stipulation  be  for 
a  part  only  of  her  property,  that  necessarily  excludes  the  residue  ;  or 
if  the  agreement  extend  *to  the  whole  of  the  fortune  she  was  then 
entitled  to,  her  husband  or  his  executors  will  not  be  entitled  to  any 
personal  estate  which  may  accrue  to  her  during  the  marriage  :  And  it 

(a)  Johnson  v.   Johnson,    1    Jac.    &  (c)  1  Roper,  Husb.  &  Wife,  219,  2nd 

Walk.  472.     1  Roper,  Husb.  &  Wife,      edition.     Oglander  v.  Baston,   1  Vern. 
218,  2nd  edition.     See  also  Re  Jenkins,      396. 
5  Russ.  183.  (d)  1  Roper,  Husb.  &  Wife,  219,  2nd' 

(J)  Ante,  p.  *609.  edit.     Macaulay  v.  Philips,  4  Ves.  15. 
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is  presumed,  that  adequacy  or  inadequacy  of  the  provision  is  a  con- 
sideration so  indeterminate  and  capricious,  that  the  court  will  not  take 
that  circumstance  into  consideration,  when  nothing  appears  from  the 
settlement  of  any  agreement  or  contract  that  the  husband  should,  in 
consideration  of  it,  be  the  purchaser  of,  or  entitled  to  the  whole  of 
his  wife's  property,  or  what  she  may  in  'future  become  entitled  to  dur- 
ing the  marriage  (e). 

In  Druce  v.  Denison  (/"),  Lord  Eldon  said,  that,  according  to  the 
modern  cases,  it  is  established,  that  the  settlement,  to  be  the  purchase 
of  the  wife's  fortune,  must  either  express  it  to  be  for  that  consideration, 
or  the  contents  of  the  settlement  altogether  must  import  that,  and 
plainly  import  it  as  much  as  if  it  were  expressed  :  that  such  was  the 
result  of  the  cases  upon  the  subject,  and  that  it  was  not  worth  while 
to  consider  in  what  respect  the  older  cases  were  unsatisfactory,  involv- 
ing inquiries  not  very  easy  to  execute. 

The  other  principal  decisions  on  this  subject  will  be  found  collected 
in  the  note  below  {g)  :  And  the  deductions  drawn  from  them  by  an 
able  modern  writer  (A)  are  as  follows  : — 1.  That  a  settlement,  made 
before  marriage  in  consideration  of  the  wife's  fortune,  without  saying 
more,  entitles  the  husband  to  all  her  then  personal  property,  and  not 
to  such  which  afterward  accrues  to  her.  2.  That  if  a  part  of  her 
fortune  only  appear  to  be  stipulated  for,  the  residue  she  then  has,  or 
what  may  afterward  accrue  to  her,  will  not  *belong  to  the  husband. 
3.  But  when  it  appears  from  the  settlement,  that  it  was  the  agreement 
between  the  parties  that  he  should  not  only  have  his  wife's  then 
present,  but  all  her  subsequently  acquired  personal  estate,  he  will  in 
such  cases  be  entitled  to  the  whole  under  the  marriage  contract. 
And  4.  That  in  instances  where  any  of  the  wife's  choses  in  action  are 
not  purchased  by  the  husband  by  settlement,  they  will  be  subject  to 
her  rights  of  survivorship,  which  have  been  before  considered. 

It  has  just  been  stated,  that  an  actual  agreement  or  contract  is 
Executors  of  iins-  necessary  to  give  to  the  husband's  executors  his  wife's 
to^ite°s'<!Ao»Mlra  choses  in  action,  in  the  event  of  her  surviving  him,  in 
of T  ;)ostonpt?ai  consideration  of  the  provision  made  by  him  for  her  : 
settlement.  and  it  seems  a  necessary  consequence,  that  a  settlement 

(«)  1  Roper,  Husb.  &  Wife,  298,  2nd  Chanc.  66.    Garforth  ®.  Bradley„3  Ves. 

•edit.  Sen.  675.    Burden  -e.  Dean,  2  Ves.  Jun. 

(/)  6  Ves.  395.  607.     Elibank  v.  Montolieu,  5  Ves.  737. 

(ff)  Heaton  ».  Hassell,  4  Via.  Abr.,  Mitford  «.  Mitford,  9  Ves.  87.     Carr  ®. 

p.  40,  tit.  Baron  and  Feme,  (D.)  pi.  11,  Taylor,  10  Ves.  574. 

in  margine.    Adams  ».  Cole,  Cas.  temp.  (h)  1  Roper,  Husb.  &  Wife,  1 398,  2nd 

Talb.  168.     Cleland  v.   Cleland,  Free.  edit. 
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made  after  the  marriage  by  the  husband  upon  his  wife,  even  upon  an 
accession  of  fortune  to  her  (not  given  to  her  separate  use  and  dis- 
position) will  not  constitute  the  husband  a  purchaser  of  such  addi- 
tional fortune,  but  the  wife's  title  by  survivorship  will  prevail ;  be- 
cause as  a,  feme  covert  she  was  incapable  of  contract,  and  especially  of 
contract  with  her  husband  {i). 

And  it  should  seem;  that  the  sanction  of  the  wife's  father,  guardian 
or  trustee,  could  not  give  any  additional  effect  to  such  a  settlement, 
as  against  her,  in  the  event  of  her  surviving  (k). 

2.  It  remains  to  consider,  secondly,  the  rights  of  the  administrator 
of  the  wife  to  her  choses  in  action,  when  the  husband  3  Eights  of  ad- 
survives.  If  the  husband  takes  out  letters  of  adminis-  wi'^i^Ther  cte' 
tration  to  her,  (to  which,  as  it  has  already  appeared  {I),  ^^^  tasband^sn"- 
he  has  exclusively  the  right,)  he  will  be  entitled,  as  such  '^'"^^■ 
administrator,  to  all  her  personal  estate  which  continued  in  action  or 
unrecovered  at  her  death.  Therefore,  where  it  was  stipulated  in  mar- 
riage articles,  that  money  in  the  funds,  the  *property  of  the  intended 
wife,  should  be  for  her  sole  and  separate  use,  as  if  she  were  sole  and 
unmarried,  and  the  marriage  took  effect,  and  the  wife  died  in  the 
husband's  lifetime  without  issue,  and  without  having  made  any 
appointment  of  her  separate  property  ;  it  was  held  by  Sir  John  Leach, 
M.  R.,  that  the  husband  was  entitled  to  it,  as  her  administrator,  and 
not  her  next  of  kin  (w). 

If  the  husband  should  die  before  he  has  obtained  a  grant  of  the 
administration,  or  after  having  taken  out  letters,  before  all  her  prop- 
erty in  action  has  been  reduced  into  possession,  such  property  cannot 
be  recovered  by  his  representatives  ;  but  administration  must  be  taken 
out  to  the  wife  for  that  purpose,  either  gradually,  or  de  bonis  non,  as 
the  case  may  require  (n)  :  Such  administrator,  however,  will  be  con- 

(i)  1  Roper,  Husb.  &  Wife,  303,  3nd  riglit ;  for  that  as  she  had  not  disposea 

edit.     Lanoy  v.  Athol,  2  Atk.  448.    See  of  them,  as  she  might  have  done,  by 

Sykes  v.  Meynal,  1  Dick.  368,  contra.  deed  or  will,  the  quality  of  separate 

(k)  Stamper  v.  Barker,  5  Madd.  157.  property  ceased  at  her  death,  and  her 

(I)  Ante,  pp.  *346,  *347.  husband  was  entitled  jure  mariti  and 

(m)  Proudley  1).  Fielder,  3  M.  &  K.  need  not  become  her  administrator  in 

57.     But  where  a  husband  and  wife  order   to  entitle  himself  :    Molony  «. 

lived  separate  from  each  other,  and  at  Kennedy,  10  Sim.  254.     See  also  Bird 

her  death  she  was  possessed  of  cash  and  v.  Peaguam,  13  C.  B.  650. 

banknotes,  arisen  from  property  settled  (71)  Betts  v.  Kimpton,  3  B.  &  Adol. 

to  her  separate  use,  it  was  held  by  Sir  373.     Att.-Gen.  v.  Partington,  3  Ilurlst. 

L.  Shadwell,  V.-C,  that  the  husband  &  C.  193,  ante,  p.  351.     In  the  Goods 

was  entitled    to  them  in  his  marital  of  Harding,  L.  R.  3  P.  &  D.  394. 
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sidered,  in  equity,  as  a  trustee  of  what  he  receives  for  the  personal 
representatives  of  the  husband  (o). 

Where  there  was  a  fund  in  the  Court  of  Chancery,  standing  to  the 
separate  account  of  a  married  woman,  whose  husband  survived  her,, 
and  died  before  administering  to  her  estate,  it  was  held  by  Lord 
Brougham  (reversing  the  decision  of  Sir  John  Leach),  that  the  fund 
ought  to  be  paid  out  to  the  wife's  legal  personal  representative,  with- 
out also  taking  out  administration  to  the  estate  of  the  husband  (jo). 

*It  is  obvious,  that  in  all  the  instances  above  stated,  where  the 
wife's  right  by  survivorship,  in  case  of  her  outliving  her  husband, 
would  be  barred  by  his  having  reduced  her  choses  in  action  into  pos- 
session in  his  lifetime,  there,  in  the  event  of  his  surviving  her,  he  may 
bring  an  action  respecting  such  choses  in  action  in  his  individual  char- 
acter, and  must  not  sue  as  the  administrator  of  his  wife. 

Thus  where  on  a  bond  to  the  wife,  dum  sola,  the  husband  gives  a. 
letter  to  another  to  receive  the  money,  who  receives  it,  and  then  the^ 
wife  dies,  the  husband  shall  bring  an  action  to  recover  it  from  the 
receiver,  individually,  and  not  as  his  wife's  administrator  {q).  So 
where  a  legacy  was  left  to  a  feme  sole,  who  afterward  married,  and 
then  the  husband  and  wife  gave  a  letter  of  attorney  to  another  ta 
receive  the  money,  who  received  it,  and  afterward  the  wife  died,  and 
then  the  husband  died  ;  it  was  held  that  the  action  was  well  brought 
by  the  husband's  administrator  :  because  the  receipt  changed  the  prop- 
erty to  the  husband  alone  {r). 

(p)  Cart   V.  Bees,  cited   in  Squib  ».  in  fact,  be  admluistering  the  fund  in 

Wyn,  1  P.  Wms.  381.     Humphrey  ».  the  absence  of  the    owner.     See  also 

BuUen,  1  Atk.  458.     S.  C.  11  Vin.  Abr.  Pennington  «.  Buckley,  6  Hare,  459,  by 

86.     Elliott  V.  Collier,  3  Atk.  526.     See  Wigram,  V.-C.     Att.-Gen.   «.  Parting- 

ante,  pp.  *349,  *350,  as  to  the  person  ton,  3  Hurlst.  &  C.  206,  L.  R.  4  H.  L. 

entitled  to  the  grant  of  such  an  admin-  100.     Ante,  p.  *351. 

istratioD.  (q)  Huntley  v.    Griffith,   Moor.  452. 

(p)  Gutteridge  v.  Stilwell,  1  M.  &  K.  So,  Fry,  J.,  following  this  case,  held 

486.    Ante,  p.  *351.     However,  in  Loy  the  receipt  by  an  agent  appointed  by 

V.  Duckett,  1  Cr.  &  Ph.  312,  Lord  Cot-  the  husband  and  wife  of  money  form- 

tenham  said  that  Sir  J.  Leach's  view  ing  part  of  the  estate  of  an  intestate, 

was  more  correct  than  Lord  Brough-  of  which  the  wife  was  administratrix, 

am's  ;  because  it  would    follow  from  amounted  to  a  reduction  into  possession 

Lord  Brougham's,  that  even  where  an  by  the  husband  of  the  wife's  distribu- 

executor  had  assented  to  a  legacy,  he  tive  share  of  the  money  :  Re  Barber,  11 

might  still  sue  for  the  fund,  out  of  C.  D.  443.     See  also  Fleet  ».  Perrins, 

which  the  legacy  was  to  be  paid,  on  the  L.  R.  4  Q.  B.  508. 

strength  of  his  legal  title,  without  mak-  (»•)  Ibid. 
ing  the  legatee  a  party  ;  which  would, 
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If  the  wife  be  a  mortgagee  in  fee,  the  husband  surviving  her  will 
be  entitled  to  the  mortgage,  as  her  administrator,  and  the  heir  will  be 
&  trustee  for  him.  This  was  admitted  in  Turner  v.  Crane  (s),  where, 
however,  the  heir  was  held  *entitled,  on  the  ground  that  there  was 
no  covenant  for  payment,  a  distinction  which  does  not  now  prevail  (t). 

In  a  case  where  the  wife  and  her  second  husband  demised  lands, 
which  she  held  in  dower  from  her  first  husband,  for  a  term  of  years, 
reserving  a  rent ;  the  rent  became  in  arrear,  and  the  wife  died  ;  her 
;second  husband  was  held  entitled  to  the  arrears,  and  not  the  heir 
of  the  first  husband,  who  could  not  claim  them,  since  he  was  a 
stranger  to  the  lease  (u). 

It  must  be  observed,  that,  at  common  law,  if  2^  feme  sole  was  seised 
of  a  rent-service,  charge,  or  seek,  in  fee,  fee-tail,  or  for  life,  which 
was  behind  and  unpaid ;  and  she  took  husband,  and  the  rent  was 
behind  again,  and  then  the  wife  died  ;  the  husband  should  not  have 
the  arrears  grown  due  before  the  marriage,  but  for  those  become 
due  during  the  coverture,  the  husband  might  have  had  an  action  of 
debt  (a;).  But  by  the  statute  32  Hen.  VIII.  c.  3V,  s.  3,  if  the  husband 
survive  the  wife,  he  shall  have  the  arrears  incurred,  as  well  before  the 
marriage,  as  after  (y). 

So  if  a  husband  be  seised  of  an  advowson  in  right  of  his  wife,  and 
the  church  become  void  during  the  coverture,  the  wife  shall  have 
quare  impedit,  if  she  survive  him,  and  the  husband,  if  he  survive 
her  (s)  ;  even  though  he,  by  reason  of  her  having  had  no  issue,  be  not 
tenant  by  the  curtesy  {a)  :  but  if  the  church  fell  void  before  the 
coverture,  the  husband  cannot  bring  a  quare  impedit  if  he  survive 
her  (6). 

In  these  cases,  when  it  is  said,  that  the  husband  cannot  at  common 
law  recover  the  arrears  of  rent  due  before  the  marriage,  and  that  he 
cannot  now  have  a  quare  im,pedit  for  a  presentation  which  fell  vacant 
before  coverture,  it  must  *be  understood  (it  is  submitted),  that  he 
cannot  claim  them  as  a  marital  right  in  his  individual  character  : 
because  it  seems  clear,  that,  as  her  administrator,  he  might  at  common 
law  have  recovered  the  rent  (as  soon  as  the  estate  of  freehold  was 
determined),  in  the  former   case,  and  may  now    maintain  a  quare 

(s)  1  Vern.  170.    1  Roper,  Husb.  &  arrears   of  an   annuity   to  the  wife : 

"Wife,  205,  3nd  edit.  Anon.  Owen,  3. 

(0  See  ante,  p.  *603.  {y)  Co.  Lit.  351,  6. 

(u)  2  Bro.  204,  6.  tit.  Rents,  pi.  10.  (a)  Co.  Lit.  351,  b. 

1  Roper,  Husb.  &  Wife,  206,  2n(i  edit.  {a)  Wats.  C.  L.  71,  72. 

(a!)  Co.  Lit.  162,  6.  351,  &.     So  for  the  (J)  Co.  Lit.  851,  J. 
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impedit  in  the  latter.  The  reason  given  by  Lord  Coke  against  the 
right  of  the  husband,  is,  that  the  arrears  of  rent  and  the  void  church 
were  merely  in  action  before  the  marriage  (c)  :  Hence  it  should  follow, 
that,  like  all  other  choses  in  action  not  reduced  into  possession,  though 
they  do  not  belong  to  the  surviving  husband  Jwre  mariti,  they  will  go 
to  him  as  his  wife's  administrator  (d). 

If,  previously  to  the  marriage,  the  wife  obtained  a  judgment  and 
then  she  and  her  husband  sue  out  a  scire  facias  and  have  an  award  of 
execution,  but,  before  execution,  the  wife  dies  ;  the  husband  shall  not 
proceed  as  her  administrator,  but  may  sue  out  a  new  scire  facias  by 
survivorship  in  his  individual  character  (e).  So  in  the  case  of  Forbes 
V.  Phipps  (f),  there  was  a  decree  of  a  court  of  equity,  that  one-sixth 
share  of  a  residue,  to  which  the  wife  was  entitled,  should  be  paid  to 
her  and  her  husband:  The  wife  died  before  the  money  was  received, 
and  her  husband  being  the  survivor,  it  was  determined  that  he  should 
take  the  money  under  the  decree  by  survivorship,  and  not  as  his  wif  e'a 
administrator,  so  as  to  render  the  fund  liable  in  his  hands  to  her  debts. 

A  singular  case  arose  as  to  the  husband's  rights,  as  survivor,  to  his. 
„   ,     ,     ^        wife's  reversionary  cAoses  m  ac^jora.     A  woman  who  was 

Hnsband  not  en-  <j 

died*^  ^in"tenant  ^i^ti^l®*^  *o  ^  pecuniary  legacy,  as  one  of  several  joint. 

of  a  reversionary  tenants  in  reversion  after  the  death  of  a  tenant  for  life 
chose  m  action. 

of  the  fund,  married,  and  then  predeceased  the  tenant 

for  life  :  The  question  was,  whether,  on  the  death  of  *the  tenant  for 
life,  the  wife's  share  should  go  to  the  surviving  joint  tenants  or  to  her 
husband  :  and  Turner,  V.-C,  decided  in  favor  of  the  joint  tenants  : 
His  honor  held  that,  as  the  wife's  interest  was  reversionary,  the  title 
of  the  husband  could  notarise  till  after  her  death  in  his  lifetime  ;  and 
that  the  case,  therefore,  did  not  fall  within  the  principle  of  the  rule  as 
to  chattels  personal,  but  within  that  as  to  chattels  real  ;  and  accord- 
ing to  the  latter  rule  {g),  as  the  property  did  not  vest  in  the  husband, 
the  joint  tenancy  was  not  severed  by  the  marriage,  but  continued  till 
the  death  of  his  wife  ;  and  then  the  elder  title  of  the  other  joint 
tenants  by  survivorship  prevailed  (A). 

(c)  Co.  Lit.  351,  h.  (h)  In  the  Trusts  of  Barton's  Will,  10 

{d)  Att.-6en.  v.  Partington,  3  Hurlst.  Hare,  13.     Armstrong  v.   Armstrong, 

&  C.  205.     Accord.  L.  R.  7  Eq.  518.     And  the  same  would 

(«)  Woodyer  «.  Gresham,  1  Salk.  116.  be  the  case  though  the  clwse  in  action- 

See  post,  Pt.  II.  Bk.  III.  Ch.  IV.  as  to  were  not  reversionary  if  it  had  not  been 

proceedings  in  lieu  of  scire  facias.  reduced  into  possession  by  the  husband. 

(/)  1  Eden,  Rep.  503.     See  also  Here  See  Re  Butler,   38  C.  D.   386,  pisap- 

».  Woulfe,  3  Ball  &  Beat.  434.  proving  Baillie  v.  Treharne,  17  C.  D.. 

{g)  See  arnte,  p.  *613,  note  («).  388. 
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f  American  statutes.  In  most  of  the 
United  States  a  married  woman  is  now 
put  on  the  footing  of  an  unmarried 
woman  as  to  all  of  her  property,  in  pos- 
session or  action.  See  p.  *1277,  infra, 
American  note.  Where  there  is,  how- 
ever, no  such  statute,  or  where  the 
statute  is  recent  and  coniined  in  terms 
or  effect  to  marriages  contracted  or 
property  acquired  before  its  passage, 
the  rules  of  the  common  law  still 
govern.  Courts  of  equity  have,  how- 
ever, without  the  help  of  the  statute, 
protected  property  given  for  the  sepa- 
rate use  of  a  married  woman.  But  the 
intention  to  create  a  separate  use  must 
in  such  case  be  clearly  expressed.  Hub- 
bard V.  Bugbee,  58  Vt.  173  ;  Duke  «. 
Duke,  81  Ky.  308.  The  husband  may 
himself  be  the  trustee  and  receive  her 
property  under  a  trust  agreement,  which 
courts  of  equity  will  enforce".  Ham- 
mons  v.  Renfrew,  84  Mo.  333. 

Common  law.  Marriage  is  at  common 
law  a  qualified  gift  to  the  husband  of 
the  wife's  choses  in  action  upon  condi- 
tion of  their  reduction  to  possession. 
Croswell  on  Executors,  §  383  ;  Woerner 
on  Admin.  §  302  ;  Killcrease  v.  Kill- 
crease,  8  Miss.  311  ;  George  v.  Goldsby, 
33  Ala.  326  ;  Bell  v.  Bell,  1  Ga.  637. 
But  if  such  chose  in  action  is  not  reduced 
to  possession  by  the  husband,  it  survives 
to  her,  and  does  not  go  to  the  represen- 
tatives of  the  dead  husband.  Sterling  v. 
Sims,  73  Ga.  51 ;  Stephens  v.  Beal,  4 
Ga.  319  ;  Lenderman  v.  Talley,  1  Houst. 
523  ;  Snowhill  v.  Snowhill,  1  Gr.  Ch. 
30  ;  Dare  ».  Allen,  Id.  415  ;  Searing  v. 
Searing,  9  Paige  283  ;  "Wilder  v.  Aid- 
rich,  3  E.  I.  518.  In  Mississippi,  the 
right  of  a  widow  to  the  personal  prop- 
erty of  her  deceased  husband  exempt 
from  execution  is  a  chose  in  action  and 
goes  to  a  subsequent  husband  under  the 
common  law,  not  being  enumerated  in 
the  statute  protecting  her  property. 
Lowery  v.  Craig,  30  Miss.  19. 

At  common  law  the  wife's  savings  out 


of  her  separate  estate  and  gifts  of  the 
husband  by  way  of  pin  money  belong  to 
her  and  do  not  go  to  the  husband's  per- 
sonal representatives.  Skillman  v.  Skill- 
man,  3  Beas  403  ;  Dale  v.  Lincoln,  62 
111.  22 ;  Vance  v.  Nogh,  70  Pa.  St.  176. 

The  husband's  right  to  succeed  as  dis- 
tributee to  the  wife's  property  as  statu- 
tory next  of  kin,  will  be  considered 
under  the  subject  of  distribution,  p. 
*1359,  n.,  ubi  infra. 

Seduction  to  possession.  In  order  to 
reduce  the  wife's  personal  property  to 
possession,  the  husband  must  take  it  by 
virtue  of  his  marital  rights  for  the  pur- 
pose of  appropriating  it  to  his  own  use. 
Barron  v.  Barron,  24  Vt.  375.  And 
where  a  husband  manifests  his  intention 
not  to  reduce  his  wife's  choses  in  action 
to  possession,  acts  otherwise  amounting 
to  reduction  will  not  be  so  construed. 
Stanwood  v.  Stanwood,  17  Mass.  57. 
Thus,  deliveiy  of  a  note  payable  to  the 
wife  for  her  lands  to  her  husband,  and 
his  immediate  delivery  of  it  to  the  wife, 
is  not  a  reduction  to  possession  by  him. 
Barber  v.  Slade,  30  Vt.  191.  And  where 
a  husband  receives  funds  expressly  for 
appropriation  to  his  wife's  separate  use 
and  appropriates  them  to  his  own  use, 
equity  will  treat  him  as  trustee  for  her, 
and  not  as  having  reduced  the  money 
to  his  possession.  Tennison  v.  Tenni- 
son,  46  Mo.  77. 

Where  the  actual  possession  and  right 
of  possession  of  property  is  in  another 
during  coverture,  the  liusband's  marital 
rights  cannot  attach,  and  it  survives  to 
the  wife.  Hair  v.  Avery,  38  Ala.  367. 
And  where  after  partition  of  a  wife's 
father's  estate,  and  sale  for  part 'cash  and 
the  balance  in  notes,  the  husband  gives 
an  order  on  the  sheriff  for  his  wife's 
share,  it  will  only  reduce  to  possession 
her  share  of  the  cash,  not  her  share  of 
the  notes,  which  were  not  due  at  the 
time  of  her  husband's  death.  Croft  v. 
Bolton,  31  Mo.  355.  A  husband's  receipt 
of  dividends  upon  his  wife's  stock  is  a 
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reduction  of  the  dividends  to  possession, 
not  of  the  stock.  Burr  v.  Sherman,  3 
Bradf.  85.  But  where  a  husband  after 
settlement  as  executor  of  his  wife's 
lather,  and  order  of  distribution,  retains 
his  wife's  legacy  in  his  own  hands,  there 
is  a  reduction  to  possession.  Walden 
■V.  "Walden,  7  O.  St.  30.  So,  where  he 
keeps  her  securities  among  his  own 
papers  with  an  indorsement  that  they 
are  disposed  of  by  his  will  and  disposes 
■of  them  by  his  will.  Dunn  v.  Sargent, 
101  Mass.  336. 

But  he  cannot  defeat  the  wife's  sur- 
vivorship in  her  choses  in  action  by 
giving  them  away,  Webb's  Appeal,  31 
Pa.  St.  248;  Hartman  v.  Dowdel,  1 
Rawle  379  ;  nor  by  pledging  them  with- 
out valuable  consideration.  Hartman 
D.  Dowdel,  1  Rawle  379  ;  Webb's  Appeal, 
31  Pa.  St.  348.  So,  the  pledge  of  a  wife's 
chose  in  action  for  a  loan  is  not  a  reduc- 
tion of  it  to  possession,  so  as  to  destroy 
the  wife's  interest  in  it  after  redemption 
of  the  pledge,  Latourette  v.  Williams,  1 
Barb.  9 ;  nor  is  its  assignment  as  col- 
lateral security  for  a  precedent  debt 
{although  the  wife  joins  in  the  assign- 
ment) if  the  assignee  fails  to  reduce  it  to 
possession  in  the  husband's  lifetime. 
Hartman  v.  Dowdel,  1  Rawle  279.  And, 
generally,  an  assignment  by  the  hus- 
band of  the  wife's  chose  in  action,  the 
husband  dying  before  it  is  reduced  to 
possession,  is  inoperative  against  the 
surviving  wife.  Terry  «.  Bronson,  1 
Rich.  Eq.  78.  And  it  has  been  held, 
'  in  Massachusetts,  that  a  statutory  as- 
signment by  the  husband  of  his  wife's 
choses  is  not  a  reduction  of  them  to  pos- 
session. Page  ®.  Estes,  19  Pick.  371. 
But  see  Hill  v.  Townsend,  34  Tex.  575. 
Sunimng  wife.  The  wife's  interest 
in  stock  not  reduced  to  possession  by 
the  husband  survives  to  her.  Slaymaker 
■».  Bank  of  Gettysburg,  10  Pa.  St.  373. 
So,  shares  in  a  bank  purchased  during 
coverture  in  the  name  of  a  wife  with 
the  proceeds  of  choses  in  action  be- 


longing to  her  vest  in  her,  and  will  not 
go  to  the  executor  of  the  husband  upon 
his  decease.  Wilder  v.  Aldrich,  3  R.  I. 
518. 

And  a  negotiable  promissory  note 
taken  payable  to  the  husband  and  wife 
during  coverture  in  renewal  of  notes 
bequeathed  to  the  wife  is  a  chose  in 
action  to  which,  if  taken  with  the  assent 
of  the  husband,  the  wife  becomes  en- 
titled by  survivorship  upon  the  death 
of  the  husband  as  against  his  executor. 
Wilder  ».  Aldrich,  2  R.  I.  518.  So,  also, 
where  the  husband  and  wife  sold  prop- 
erty of  hers  to  a  purchaser  who  without 
her  knowledge  or  consent  executed 
notes  therefor  to  her  husband,  the  title 
to  the  notes  is  in  her,  and  not  in  the  ad- 
ministrator of  her  husband.  Garner  v. 
Graves,  54  Ind.  188. 

An  obligation  made  to  the  husband 
and  wife  jointly  belongs  to  the  wife  by 
survivorship,  not  to  the  executors  of  the 
husband.  Draper  s.  Jackson,  16  Mass. 
480.  So,  a  deposit  in  the  joint  name  of 
husband  and  wife,  and  not  disturbed  by 
him  in  his  lifetime,  survives  to  her. 
Roman  Catholic  Asylum  v.  Straen,  2 
Bradf.  34.  And  where  a  husband  and 
wife  jointly  become  entitled  to  a  chose 
in  action  during  coverture,  it  survives  to 
the  wife  if  the  husband  does  not  re- 
duce it  to  possession.  Lodge  v.  Hamil- 
ton, 3  Serg.  &  R.  490.  If  a  distributive 
share  of  intestate  personal  estate  accrues 
to  a  married  woman  during  coverture, 
and  the  husband  dies  before  her  with- 
out reducing  it  to  possession,  it  sur- 
vives to  the  wife,  and  does  not  pass  to 
his  administrator.  Hayward  v.  Hay- 
ward,  20  Pick.  517. 

A  lessor  who  afterward  marries  may 
sue  for  arrearages  of  rent  after  the 
death  of  her  husband.  Daniels  i>. 
Richardson,  33  Pick.  565.  But,  in  Ver- 
mont, rents  accruing  from  a  wife's 
real  estate  during  coverture  belong  to 
the  husband  and  may  be  collected  by 
his  administrator.     Shaw  ».  Partridge, 
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17  Vt.  636.  So,  where  a  husband  re- 
ceived the  rents  of  the  wife's  separate 
estate  conveyed  to  her  by  him  after 
marriage,  and  applied  them  to  a  busi- 
ness carried  on  in  tlie  wife's  name,  but 
tlie  wife  as  his  administratrix  after- 
ward accounted  for  the  business  as 
assets  of  his  estate,  she  cannot  retain 
the  rents  as  against  his  estate.  Mc- 
Glinsey's  Appeal,  14  Serg.  &  R.  64. 

Husband  surviving.  If  the  husband 
survives  the  wife  and  dies  before  re- 
ducing her  choses  in  action  to  posses- 
sion, they  pass  to  her  personal  repre- 
sentative, Croswell  on  Exrs.  §  387 ; 
Woerner  on  Admn.  §  303 ;  Brown  v. 
Bokee,  53  Md.  155  ;  Holmes  v.  Holmes, 
28  Vt.  765  ;  Curry  ».  Fulkinson,  14 
Ohio  100  ;  Dixon  v.  Dixon,  18  Ohio 
113  ;  and  the  executor  of  the  husband 
cannot  sue  upon  them  except  as  the 
wife's  administrator.  Law  v.  Porter, 
2  Green  516;  Hunter  v.  Hallett,  1 
Edw.  Ch.  388 ;  but  see,  contra,  Rice  n. 
McReynolds,  8  Lea  36.  The  wife's 
representatives  may  have  trover  for 
such  choses  delivered  by  the  depositary 
to  the  representative  of  the  husband 
after  his  death.  Brown  v.  Bokee,  53 
Md.  155.  But  if  the  husband  dies  be- 
fore completing  the  administration  of 
his  wife's  estate,  and  an  administrator 
de  bonis  non  is  appointed,  he  will  be 
regarded  as  a  trustee  for  the  personal 
representatives  of  the  husband,  Lee  v. 
Wheeler,  4  Ga.  541  ;  who  are  entitled 
to  the  property,  Donnington  v.  Mitchell, 
1  Gr.  Ch.  243 ;  and  may  collect  the 
uncollected-  debts  of  the  wife  without 
taking  out  letters  on  her  estate.  Lock- 
wood  V.  Stockholm,  11  Paige  87. 

So  it  is  held  that,  the  husband  right- 
fully took  possession  of  personal  prop- 
erty of  the  wife  as  against  the  adminis- 
trator of  an  adopted  daughter  who 
died  after  his  wife.  Humphries  ■». 
Davis,  100  Ind.  369.  And  under  a 
decree  and  sale  in  partition,  operating 
as  a  statutory  conversion,  the  sum  pay- 


able to  a  married  woman  for  the  value 
of  her  contingent  dower  is  personal 
property  which  will  be  paid  over  to  her 
husband  on  her  death  without  claiming 
settlement.  Bartlett  v.  Janeway,  4 
Sandf.  Ch.  396.  And  payment  by 
debtors  of  an  intestate  married  woman, 
who  left  no  children  or  descendants,  to 
her  husband  without  administration  is 
a  complete  discharge  under  the  statute, 
in  Maryland.  Estate  of  Lee,  76  Md. 
108.  But,  in  Maine,  a  legacy  to  a  mar- 
ried woman  can  be  recovered  after  her 
death  by  her  administrator  only,  and 
not  by  her  husband,  Willis  ».  Roberts, 
48  Me.  357  ;  unless  he  is  administrator. 
Jones  D.  Richardson,  5  Met.  347,  349. 

A  wife's  share  in  her  father's  estate 
conveyed  by  marriage  settlement  to 
trustees  without  disposition  in  case  of 
her  death  goes  to  her  surviving  husband, 
and  to  her  representative  as  trustee  for 
him.  Donnington  v.  Mitchell,  1  Gr.  Ch. 
243.  And  after  a  marriage  settlement 
giving  a  wife  control  of  her  property 
during  coverture,  but  without  power 
of  disposition  or  appointment  after  her 
death,  the  property  goes  to  the  husband 
as  survivor,  and  where  he  took  the  bank 
stock  in  her  name  and  received  and 
applied  the  dividends  on  it  to  his  own 
use,  and  after  her  death  received  divi- 
dends as  her  administrator,  the  stock 
goes  to  his  executrix.  Stewart  v.  Stew- 
art, 7  Johns.  Ch.  229.  In  Wisconsin,  a 
husband  whose  wife  has  died  intestate 
can  acquire  title  to  a  promissory  note 
owned  by  her  only  through  adminis- 
tration on  her  estate,  Clark  v.  Clark,  76 
Wis.  306;  Allen  v.  Wilkins,  3  Allen 
331  ;  otherwise  the  administrator  of  the 
wife  may  sue  on  a  note  made  to  her 
during  coverture  and  not  reduced  to 
possession  by  the  husband.  Allen  v. 
Wilkins,  3  Allen  331.  But  under  the 
common  law  a  note  made  to  a  feme 
cotert  vests  in  her  husband  on  her 
death.  Shuttleworth  v.  Noyes,  8  MasS. 
339 ;  Fourth   Ecclesiastical   Society  v. 
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Mather,  15  Conn.  587.  And  where  the 
beneficiary  of  an  insurance  policy  is  a 
married  woman  who  dies  intestate  and 
without  issue,  the  policy  vests  in  the 
husband,  although  not  reduced  to  pos- 
session. Matter  of  Warner,  3  Connoly 
347. 

Wills  of  married  women.    This  note 
has  teen  confined  to  the  consideration 


of  the  wife's  intestacy.  Apart,  however, 
from  her  common  law  authority  to 
make  a  will  with  her  husband's  consent, 
many  of  the  United  States  have  given 
her  fuller  testamentary  powers  by 
statute,  partly  or  wholly  independent 
of  her  husband,  with  the  ability  to 
determine  thereby  the  disposition  of 
her  realty  or  personalty  or  both. 


11 


♦CHAPTER  THE  SECOND. 

TO  WHAT  CHOSES  IN  ACTION  THE  EXECUTOR  OE  ADMINISTEATOE  IS 
ENTITLED,  WHEEB  THE  ACTION  ACCEUES  AFTEE  THE  DEATH  OF 
THE    TESTATOE    OE    INTESTATE. f 

It  is  now  proposed  to  consider  in  what  oases  an  executor  or  admin- 
istrator may  sue,  where  the  cause  of  action  accrues  after  the  decease 
of  the  testator  or  intestate. 

Upon  the  death  of  the  testator  or  intestate,  if  any  injury  is  after- 
ward done  to  his  goods  and  chattels,  the  executor  or  j^^gy^^g  j^^  j^^j^ 
administrator  may  bring:  an  action  for  damages  for  the  done  in  the  execu- 

•/  o  o  tor'B  time. 

tort  :  And,  under  such  circumstances,  he  has  his  option, 
either  to  sue  in  his  representative  capacity,  and  declare  as  executor  or 
administrator,  or  to  bring  the  action  in  his  own  name,  and  in  his 
individual  character. 

This  right  of  action,  and  option  as  to  t'le  form  in  which  it  shall  be 
brought,  exists  in  the  executor  or  administrator,  whether  be  has  ever 
had  actual  possession  of  the  property  or  not.  Mr.  Justice  Buller,  in- 
deed, in  Cockerill  v.  Kynaston  (a),  laid  down,  that  if  the  goods,  which 
were  the  subject  of  the  action,  were  never  in  the  actual  possession  of 
the  executor  or  administrator,  it  is  absolutely  necessary  for  him  to 
declare  in  that  character  ;  But  that  opinion  has  been  since  frequently 
overruled  [b)  :  For  it  is  a  rule  of  law,  that  the  property  of  personal 
chattels  draws  to  it  iho  possession,  so  that  the  owner  may  bring  either 
trespass  or  trover  at  his  election  against  any  stranger  who  takes  them 
away  (c)  :  Now  on  the  death  of  the  testator  or  intestate,  his  executors 
or  administrators  are,  in  point  of  law,  the  owners  of  the  goods  which 
belonged  to  him  ;  and  consequently  whether  in  actual  possession  of 
them,  or  not,  before  the  tort  committed,  *they  may  declare,  as  any 
other  person  may,  upon  their  own  property,  when  wrongfully  dam- 
aged by  another  (d). 

Therefore   executors  or  administrators  may  maintain  trespass  for 

f  See  American  note  at  end  of  this  Grimstead  v.  Shirley,  2  Taunt. 
Chapter.  117. 

(a)  4  T.  R.  377,  381.  (c)  Bro.   Trespass,  303.     Hudson]  ». 

(J)  Bollard    v.     Spencer,    7    T.    R.      Hudson,  Latch.  314. 
358.     Hollis  V.  Smith,   10  East,    394.  (d)  HoUis  v.  Smith,  10  East,  295. 

[*760]         [*761] 
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taking  away  the  goods  of  the  testator  or  intestate  after  his  death, 
either  in  their  own  name,  or  in  their  representative  character,  whether 
they  were  ever  actually  possessed  of  them  or  not  (e).  And  if  they 
sue  as  executors  or  administrators,  they  may  either  declare  that  the 
deceased  was  possessed  of  the  goods  and  the  trespass  committed  after 
his  death  to  the  damage  of  the  executors  or  administrators  (/")  ;  or 
as  the  property  in  the  goods  draws  to  it  the  possession  in  law,  they 
may  declare  on  their  own  possession  as  executors  (g).  So  with  re- 
spect to  the  action  of  trover,  if  the  goods  of  the  testator  are  taken 
and  converted  after  his  death,  and  before  the  executor  has  obtained 
possession  of  them,  he  may  either  bring  an  action  in  his  own  name, 
without  alleging  himself  executor  (A),  or  he  may  sue  as  executor,  and 
declare  either  that  the  testator  was  possessed  of  the  goods  and  the 
defendant  after  his  death  converted  them  (^),  or  he  may  allege  that 
he  himself  was  possessed  as  executor,  and  the  defendant  converted 
them  (A;). 

*It  has  already  appeared  that  an  executor  or  administrator  may 
maintain  these  actions,  although  the  injury  was  done  before  probate 
or  admiijiistration  granted  (Z). 

An  executor,  as  such,  may  maintain  quare  impedit,  for  a  dis- 
turbance in  his  own  time  {m),  or  ejectment,  where  the  testator  had 
a  lease  for  years,  or  from  year  to  year,  upon  an  ouster  after  his 
death  {n). 

(e)  Adams  v.  Cheverel,  Cro.  Jac.  113.  demised  the  mortgaged  property  to  a 

(/)  Cro.  Jac.  113.  third  party,  who  took  possession  under 

(g)  2  Saund.  47  n.,  note  to  Wilbra-  such  demise,  and  put  his  name  on  the 

ham  V.  Snow.  barges  :   During  such  possession,   the 

(h)  Hole  41.   King,  Com.   Rep.   163.  barges,  together  with  a  quantity  of  coal, 

Jenkins  v.  Plombe,  6  Mod.  181.  the  produce  of  the  colliery,  were  ille- 

(i)  Hudson  v.  Hudson,  Latch.  214.  gaily  seized  by  the  defendants  for  tolls 

(k)  Anon.  Comberb.  451.     2  Saund.  due  from  the  mortgagor's  lessee :  And 

47   ».,    note  to  Wilbraham    ii.   Snow.  it  was  held,  that  the  plaintiff,  as  admin- 

Thus,  in  Eraser  o.  The  Swansea  Canal  istrator,  had  sufficient  property  in  the 

Company,    1  Adol.    &    Ell.    854,   the  coal   raised  from  the  mines  after  he 

mortgagee  of  the  lease  of  a  colliery,  to-  took    out    administration,  and   in  the 

gether  with  the  machinery  and  barges  barges  marked  with  the  name  of  the 

belonging  thereto,  died  before  the  day  mortgagor's  lessee,  to  maintain  trover. 

of  redemption :  After   his  death,   the  (I)  Ante,  pp.  *553,  *553. 

mortgagor,  who  had  remained  in  pes-  (m)  Smallwoodi).  Bishop  of  Coventry, 

session,  made  default  in  tb»  payment  Cro.  Eliz.  207. 

of  the  mortgage  debt,  but  was  not  dis-  (re)  Slade's  Case,  4  Co.  95,  a.    More- 
possessed  by  the  administrator  of  the  ton's  Case,  1  Ventr.  30.    Doe  v.  Porter, 
mortgagee:  Themortgagorsubsequently  3  T.  R.  18. 
[*763] 
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So  with  respect  to  matters  of  contract,  it  has  been  decided,  in  a 
variety  of  modern  cases,  that  an  executor  or  adminis- 

■^  11         ■      1  ■  Actions  on    con- 

trator  may  sue  as  such,  as  well  as  in  his  own  name,  upon  tracts  made  with  ■ 
a  contract  made  with  him  in  his  representative  character  : 
And  this  he  may  do,  not  only  in  cases  where  the  consideration  flows 
from  the  deceased,  but  also  in  cases  where  the  consideration  flows 
directly  from  himself  as  executor.  Thus  an  executor  may  declare,  as 
such,  in  assumpsit,  not  only  on  an  account  stated  with  him  as  executor 
concerning  money  due  to  the  testator  from  the  defendant,  but  also  on 
an  account  stated  with  him  as  executor,  concerning  money  due  to  him, 
as  executor  (o).  Again,  an  executor  may  maintain  an  action,  as  such, 
for  money  lent  by  him  as  executor  (p).  So  where  money  belonging 
to  the  estate  of  the  testator  is  received  after  his  death,  the  executor 
may  declare,  on  the  implied  assumpsit,  for  money  had  and  received  to 
his  use  as  executor  {q).  So  in  Ord  v.  Fenwick  [r),  it  was  held  that  an 
administratrix,  as  such,  may  maintain  assumpsit,  for  money  paid  by 
her  as  administratrix  to  the  use  of  the  defendant :  And  Lord  Ellen- 
borough  laid  down,  that  if  an  executor  is  *sued  on  the  obligation  of 
the  testator,  who  had  become  surety  for  a  joint  obligor,  and  is  thus 
compelled  to  pay,  an  action  will  lie  by  the  executor,  as  such,  to  recover 
the  money  so  paid  (s).  So  in  Clarke  v.  Hougham  (t),  it  was  held,  that 
where  an  administrator,  in  his  representative  character,  has  paid  that 
which  he  ought  not,  he  may  in  the  same  character  recover  it  back 
again.  Again,  in  Cowell  v.  Watts  (u),  it  was  decided  that  an  action 
may  be  maintained  by  an  administratrix,  as  such,  for  goods  sold  and 
delivered  by  her  as  administratrix  after  the  death  of  the  intestate.  So 
in  the  case  of  Marshall  v.  Broadhurst  (a;),  where  the  testator  had 
agreed  to  do  certain  work,  and  died  before  the  work  was  begun,  and 
the  executors  did  the  work,  using  the  materials  of  the  testator,  and 
then  brought  an  action,  declaring  in  their  representative  character  for 
work  and  labor  done,  materials  found,  and  goods  sold  and  delivered 
by  the  plaintiffs  as  executors  ;  it  was  holden  by  the  Court  of  Ex- 
chequer, that  they  might  recover  the  value  of  the  materials  ;  and  the 
court  seemed  to  be  further  of  opinion,  that  they  might  recover  also 
for  the  work  and  labor  as  executors.     And  in  Edwards  v.  Grace  {y), 

(p)  Needham  v.  Croke,  1  Preem.  538.  (r)  3  East,  103. 

Thompson  v.  Stent,  1  Taunt.  333.  («)  3  East,  105,  106. 

{p)  Webster  «.  Spencer,  3  B.  &  A.  («)  3  B.  &  C.  149. 

365.  («)  6  East,  405. 

(g)  Foxwlst  "B.  Tremaine,  3  Saund,  (x)  1  Cromp.  &  Jerv.  403. 

308.  iy)  3  Mees.  &  W.  190. 
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it  was  afterward  expressly  decided  in  the  same  court,  that  an  executor 
might  sue,  as  such,  for  work  done  by  him  as  executor.  So  in  the  case 
of  Aspinall  and  others  v.  Wake  («),  where  the  plaintiffs,  being  execu- 
tors, had  continued  to  work  the  leasehold  quarries  of  their  testator,  and 
had  shipped  off  for  the  defendant,  from  time  to  time,  cargoes  of  stone, 
partly  dug  before,  and  partly  after  the  testator's  death,  and  the  de- 
fendant had  accepted  bills,  for  the  price  of  some  of  the  cargoes,  drawn 
by  the  plaintiffs  as  executors  ;  it  was  held  that  they  might  well  sue,  as 
executors,  for  the  price  of  the  remainder  of  the  cargoes.  And,  lastly, 
in  the  case  of  Werner  v.  Humphreys  (a),  where  a  coat  had  been 
ordered  by  the  defendant  of  a  tailor,  and  had  been  cut  *out  of  the 
tailor's  own  cloth,  tacked  together  and  tried  on  in  his  lifetime,  but 
was  finished  and  delivered  after  his  death  by  his  administratrix  ;  it 
was  held  that  she  could  not  sue  for  the  price,  as  for  goods  sold  and 
delivered  by  the  intestate,  but  that  the  proper  form  of  action  was  for 
goods  sold  and  delivered  by  her  as  administratrix. 

So  with  respect  to  negotiable  instruments,  it  was  decided  in  King  v. 
Thorn  (5),  that  if  a  bill  be  indorsed  to  A.  and  B.  as  executors,  they 
may  declare  as  such,  in  an  action  against  the  acceptoi'.  So  in  Par- 
tridge V.  Court  (c),  it  was  held  that  an  administrator  may  sue,  as  such, 
on  a  promissory  note  given  to  him  as  administrator  since  the  death  of 
the  intestate.  So  where  a  bill  of  exchange  was  indorsed  generally, 
but  delivered  to  S.  C,  as  administratrix  of  J.  C,  for  a  debt  due  to  the 
intestate,  and  S.  C.  died  intestate  after  the  bill  became  due,  and  before 
it  was  paid  :  it  was  held,  in  Catherwood  v.  Chabaud  (c?),  that  the 
administrator  de  bonis  non  of  J.  C.  might  sue  upon  the  bill,  on  the 
ground  that,  where  the  cause  of  action  is  such  that  the  first  adminis- 
trator may  sue  in  his  representative  character,  the  right  of  action 
devolves  on  the  administrator  de  bonis  non. 

The  principle  on  which  these  cases  was  decided  has  not  been  settled 
without  conflict.  Several  old  cases  may  be  found,  in  which  it  was 
considered  that  the  contracts  made  with  an  executor  or  administrator 
were  personal  to  him,  and  that  he  must  sue  for  them  in  his  own  right, 
and  not  in  his  representative  capacity  :  and,  particularly,  in  the  instance 
of  negotiable  instruments,  it  was  conceived,  until  very  modern  times, 
that  if  an  executor  took  a  bill  or  note  from  a  debtor  to  the  estate  of 

(z)  10  Bingh.  51.  dall,   0.  J., 'iii  Aspinall  ».   Wake,   10 

(a)  3   M.    &    Gr.  853.      Moseley  v.      Bingh.  55. 

Rendell,  L.  R.,  6  Q.  B.  338.  (o)  5  Price,  413,  confirmed  in  error, 

(b)  1  Tr.  R.  487,  recognized  by  Tyn-      7  Price,  591 
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his  testator,  a  new  debt  was  thereby  created,  which  must  be  declared 
on  as  such.  However,  the  rule  may  now  be  regarded  as  firmly 
established  by  the  later  cases,  that  wherever  the  money  recovered  will 
be  assets,  the  *executor  may  sue  for  it,  and  declare  in  his  representative 
character  (e). 

In  the  case  of  several  executors,  although  it  is  established  by  these 
authorities,  that  the  circumstance  of  the  money  to  be  recovered  on  a 
contract  being  assets  warrants  them  in  suing  for  it  in  their  represen- 
tative character  ;  yet  it  is  not  established  that  in  all  cases  where  the 
money  recovered  would  be  assets,  all  the  executors  may  join  in  suing 
on  a  contract,  whether  they  all  made  the  contract  or  not.  Thus  in 
Heath  v.  Chilton  (_/),  where  two  or  three  executors  (who  had  alone 
proved  the  will),  authorized  an  attorney  to  receive  rents  due  to  the 
•estate  of  the  testator,  and  to  give  receipts  in  their  names,  and  the 
rents  were  received,  and  receipts  given  accordingly  ;  it  was  held,  that 
the  three  executors  could  not  jointly  sue  the  attorney  for  the  money, 
unless  it  were  found  by  the  jury,  that  the  two  contracted  with  him  on 
account  of  themselves  and  the  other  co-executor,  or  generally  on 
account  of  the  estate,  with  a  view  to  the  interference  of  the  co- 
executor,  in  case  he  should  choose  to  take  a  part  in  the  management 
of  it. 

It  must  be  further  observed,  that  if  the  executor  or  administrator 
•takes  a  hond  from  a  simple  contract  debtor  to  the  estate  of  the 
deceased,  though  it  be  given  to  him  as  executor  or  administrator,  it 
should  seem  that  he  cannot  sue  in  his  representative  capacity  on 
•such  bond  ;  because  the  effect  of  the  bond  is  to  extinguish  the  simple 
contract  debt,  creating  a  new  and  personal  obligation  of  a  higher 
nature  {jg). 

Where  an  agent  having  property  of  his  principal  in  his  hands,  and 
being  ignorant  of  the  death  of  his  principal,  for  the  purpose  of  trans- 
mitting the  property,  obtained  a  bill  of  *exchange  for  the  value,  and 
indorsed  it  specially  to  his  principal  ;  it  was  held,  that  as  the  property, 
for  wliich  the  bill  was  remitted,  belonged  to  the  principal's  estate,  it 
was  competent  to  his  administrator  to  elect  to  take  the  bill  as  a  mode 

(e)  Oowell  V.  Watts,  6  East,  410,  411,  set-off  in  these  cases,  see  j>os*,  Pt.  V.  Bk. 

412.    Heath  ®.    Chilton,  12  M.   &  W.  I.  Ch.  I.  and  II. 

637,  ■p&r  Parke,  B.     Abbott  «.  Parfltt,  (/)  13  M.  &  "W.  633. 

L.  R.  6Q.  B.  346,  distinguishing  Boling-  {g)  Hosier  «.  Lord  Arundell,  3  Bos.  & 

broke  ».   Kerr,   L.   R.  1  Ex.   333,  in  Pull.  7.    Partridge  v.  Court,  5  Price, 

which  case  the  business  was  not  carried  419,  430,  431.     Price  v.  Moulton,  10 

on  for  the  benefit  of  the  estate.    As  to  C.  B.  561. 
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of  payment,  that  the  property  vested  in  him,  and  that  he  acquired  a 
right  to  sue  upon  the  bill  in  that  character  (A). 

It  was  assumed  by  counsel,  in  arguing  against  the  right  of  the 
executor  to  sue  as  such,  in  Clarke  v.  Hougham  (J),  that  where  a  pay- 
ment by  an  executor  or  administrator  is  a  devastavit,  the  pei'sonal 
representative  can  only  sue  to  recover  it  back  in  his  own  name  :  But 
Mr.  Justice  Bayley,  in  delivering  his  judgment,  observed,  "  That  is  a 
principle  to  which  I  cannot  assent :  on  the  contrary,  when  he  dis- 
covers that  he  has  in  his  representative  character  paid  that  which  h^ 
ought  not,  he  may  in  the  same  character  recover  it  again.  The 
money  was  assets  ;  and  if  the  suit  be  as  executor  or  administrator,  it 
will  continue  assets  ;  but  if  the  suit  be  in  the  individual  capacity,  the 
demand  will  be  in  the  first  instance  subject  to  a  set-off,  or  when 
recovered  will  be  liable  to  the  plaintiff's  debts.  A  devastavit  is  a. 
wrong,  and  the  law  will  not  compel  an  executor  to  persevere  in  a. 
wrong  "  [k). 

An  executor  or  administrator  may  bring  an  action  on  a  judgment 
recovered  by  him  as  executor  or  administrator  :  and  he  may  sue  in 
this  case  either  in  his  representative  character,  or  in  his  own  name  (Z).  - 

*Claims  by  or  against  an  executor  or  administrator  as  such,  may  be- 
joined  with  claims  by  or  against  him  personally,  provided  the  last- 
mentioned  claims  are  alleged  to  arise  with  reference  to  the  estate  in 
respect  of  which  the  plaintiff  or  defendant  sues  or  is  sued  as  executor 
or  administrator  (m). 

In  the  above  cases  of  contract,  the  promise  sued  upon  by  the 
Suits  accruing  in  cxecutor  was  expressly  or  impliedly  made  to  himself  in 
o^contrwtlmade  ^^^  representative  character  ;  but  it  is  clear,  that  in 
with  testator.  many  cases  an  action  on  which  the  deceased  himself 
could  not   have  sued,  may  accrue  to  the  executor  or  administrator 

(7t)  Murray  «.  E.  I.  Company,  5  B.  &  standing  the  defendants  could  not  com- 

A.  304.  pel  them  to  pay  it ;  and  BuUer,  J., 

(i)  3  B.  &  0.  149.    Ante,  p.  *763.  said,  that  even  if  the  plaintiffs  were 

(ft)  SB.  &  C.  155.    But  in  the  case  of  entitled  to  recover,  they  should  have 

Munt,  Executors,  &c.,   ®.  Stokes,   the  declared  in  their  own  right,  and  not  as 

testator  having  borrowed  money  on  a  executors  :  4  T.  R.  561. 
respondentia  contract,  prohibited  by  the  ©  Crawford  ®.  Whittal,    Dougl.  4, 

laws  of  this  country,  his  executors,  the  n.  (1). 

plaintiffs,  refunded  the  money  to  the         (to)  Rules    of    the    Supreme   Court, 

lenders,  the  defendants  ;  the  court  held,  1883,  Ord.  XVIII.,  rule  5.     This  rule, 

that  the  executors  could  not  maintain  it  seems,   does  not  apply  to  counter- 

an  action  for  money  had  and  received  claims.     Macdonald  ®.  Carrington,  4 

to  recover  back  this  money,  notwith-  C.  P.  D.  38. 
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in  his  own  time,  upon  a  contract  made  with  the  testator  or  intestate 
in  his  lifetime. 

It  has  already  appeared,  that  where  a  cause  of  action  accrued  in 
the  lifetime  of  the  testator  on  a  contract  made  to  him,  without 
naming  his  executors,  or  to  him  and  his  assigns,  such  chose  in  action, 
generally  speaking,  is  transmitted  to  the  executor  (n)  :  And  the 
executor  will  also  be  entitled  to  sue  on  such  a  contract,  although  the 
action  does  not  accrue  till  after  the  death  of  the  testator.  Thus,  if  A. 
covenants  with  B.  to  make  hjm  a  lease  of  certain  land  by  such  a  day, 
and  B.  dies  before  the  day,  and  before  any  lease  made,  if  A.  refuse  to 
grant  the  lease,  when  the  day  arrives,  to  the  executor  of  B.,  the 
executor  shall  have  an  action  as  such  on  the  covenant  (o).  So  in  the 
case  of  Husband  v.  Pollard  (jo),  a  father  possessed  of  a  term  for  years, 
held  of  the  Church,  and  renewable  every  seven  years,  assigned  this 
lease  to  his  son  in  trust  for  himself  for  life,  remainder  in  trust  for 
the  son,  his  executors,  administrators,  and  assigns,  and  the  father 
covenanted  to  renew  the  lease  every  seven  years  as  long  as  he  should 
live  ;  the  son  died,  and  the  seven  years  *passed,  upon  which  the 
executors  of  the  son  brought  a  bill  to  compel  the  father  to  renew 
the  lease  at  his  own  expense  ;  and  it  was  decreed  accordingly. 

So  if  A.  covenant  to  grant  a  lease  to  I.  S.  and  his  assigns  by  Christ- 
mas, and  I.  S.  dies  before  that  time,  and  before  the  grant  on  a  contract 
of  the  lease,  it  must  be  made  to  his  executors,  as  his  te8fator"aud  Us 
assigns,  or  they  may  bring  covenant  [q).  So  if  a  con-  ^^^'S°s. 
tract  to  deliver  a  horse  on  a  given  day  to  B.,  or  his  assigns,  if  B.  die 
before  the  day  limited  for  the  delivery  of  the  horse,  his  executor  may 
maintain  an  action  on  the  contract,  if  A.  refuses  to  deliver  the  horse 
to  him,  because,  by  law,  he  is  the  assignee  of  B.  for  such  a  purpose, 
and  represents  his  person  as  to  receiving  any  chattels  real  or  per- 
sonal (r)  :  although  if  A.  in  his  lifetime  had  appointed  I.  S.  to  receive 
the  horse,  I,  S.  would  have  been  entitled  as  assignee  in  deed  (s).  So 
if  a  man  be  bound  to  deliver  a  true  rental,  &c.,  to  I.  N.,  or  his  assignee, 
at  the  end  of  twenty  years,  and  he  makes  an  executor,  and  dies  before 
the  end  of  twenty  years,  there  the  obligee  is  bound  to  deliver  a  true 
rental  to  the  executor  ;  for  he  is  an  assignee  in  law  (f).  So  where 
one  was  bound  to  stand  to  the  award  of  two  arbitrators,  who  awarded 

(«)  Ante,  p.  *697.  (?)  Wentw.  Off.  Ex.  215,  14th  edit. 

(o)  Chapman  v.  Dalton,  Plowd.  286.      Vin.  Abr.  Executors  (X.),  pi.  10. 
Wentw.  0£E.  Ex.  188,  14th  edit.  (7-)  Chapman  i).  Dalton,  Plowd.  288. 

(p)  Cited  in  Randal  v.  Randal,  2  P.         («)  lUd. 
Wms.  467.  (f)  Bro.  Abr.  tit.  Deputy. 

[*768] 


Si  Of  the  Quantity  of  an  Executor  s  Estate.    [Pt.  Ii.  Bk.  in. 

*hat  the  party  should  pay  unto  a  stranger,  or  his  assigns,  200Z.,  before 
such  a  day  ;  the  stranger  before  the  day  died,  and  B.  took  letters  of 
administration  :  it  was  the  opinion  of  the  whole  court  that  the  money 
should  be  paid  to  the  administrator  ;  for  he  is  assignee :  and  by 
Gawdy,  J.:  If  the  word  assignee  had  been  left  out,  yet  the  payment 
■ought  to  be  made  to  the  administrator  :  quod  Coke  affirmavit  (u). 

But  where  the  condition  of  an  obligation  is,  that  if  the  obligor 
pay  20?.  to  such  a  person  as  the  obligee  by  his  last  will  in  writing 
shall  appoint  it  to  be  paid,  then  the  obligation  to  be  void  ;  if  the 
obligee  appoint  no  person  to  whom  it  shall  be  paid,  but  makes 
his  last  will,  and  makes  executors  *thereby,  yet  the  20?.  shall  not  be 
j)aid  to  the  executors  ;  for  here  it  appears  that  this  was  to  have  been 
paid  to  an  assignee  in  deed,  to  be  made  by  the  obligee  by  his  appoint- 
ment, and  not  to  an  assignee  in  law  {x).  The  law  will  never  seek 
•out  an  assignee  in  law,  when  there  may  be  an  assignee  in  fact  (y). 

Likewise  a  right  to  sue,  which  never  existed  in  the  testator  or 

„  .^  .     ^     intestate,  may  accrue  to  the  executor  or  administrator 

Suits  accrmng  to  /         •' 

■execotors  by  re-  by  remainder  :  as  where  a  lease  is  made  to  B.  for  life, 
juainder.  i  •     n  i  •  ,.  \ 

the  remainder  to  his  executors  for  years  {£),  or  where  a 

lease  for  years  is  bequeathed  by  will  to  A.  for  life  and  afterward  to 
B.,  who  dies  before  A.;  although  B.  never  had  the  term  in  him,  yet  it 
^hall  devolve  on  his  executors,  who  may  maintain  an  action  in  respect 
of  it  (a). 

So  a  suit  may  accrue  in  the  time  of  the  executor  or  administrator  by 
•Suits  accruing  to  reason  of  a  condition  made  to  the  deceased. — As  where 
sorrfMnditio^ns"  Cattle,  plate,  or  other  chattels,  were  granted  by  the  tes- 
madeto  testator:  tator  upon  condition  that  if  A.  did  not  pay  such  a  sum 
of  money,  or  do  some  other  act  as  the  testator  appointed,  &c.,  and 
this  condition  is  not  performed  after  the  testator's  death,  now  is  the 
■chattel  come  back  to  the  executor,  and  he  may  maintain  an  action 
respecting  it  :  So  where  the  condition  is '  that  the  testator  or  his 
executors  shall  pay  the  money  to  avoid  the  grant  ;  as  where  he 
pledges  a  jewel  or  a  pieceof  plate,  and  before  the  day  limited  for 
payment,  he  dies,  his  executor  is  entitled  to  redeem  at  the  day  and 
•place  appointed  (5). 

(«)  Anon.  1  Leon.  316.  (a)  Wentw.   Off.  Ex.  189,  14th  edit. 

(x)  1  Roll.  Abr.915.     Executors  (X.),  Co.  Lit.  54,  J.     Ante,  p.  *614,  et  seq. 

Pl-  3.  (a)  Wentw.  Off.  Ex.  181,  14th  edit. 

(y)Goodall'sCase,5Co.  97,  fls./butsee  (*)  Wentw.   Off.  Ex.    181,  14th  edit. 

■Chapman  v.  Dalton,  Plowd.  388.  Ante,  Toller,  164.  Bac.  Abr.  Baihnent  (B.). 
p.  *768. 
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If  no  time  be  set  for  the  redemption  of  the  pledge,  it  has  been  laid 
down  that  the  pledgor  must  redeem  during  his  life,  and  j^  „i,at  cases  the 
his  executors  cannot  redeem  (c).     But  the  pledgor  *is  pfedgo^may  re- 
not  confined  to  the  lifetime  of  the  pledgee  {d).     The  '^^™- 
tender  should  be  to  the  executor  of  the  pledgee  (e). 


(c)  RatclifE  ®.  Davies,  1  Bulstr.  29. 
Kemp  ®.  Westbrook.l  Ves.  Sen.  378,  by 
Lord  Hardwicke.  Bac.  Abr.  Bailment 
(B.).  But  in  the  book  last  cited  aquery 
is  added,  ■whether  equity  would  not 
relieve,  unless  it  was  clearly  proved  that 
in  case  of  death  the  benefit  of  redemp- 
tion was  to  be  lost.  And  it  is  laid 
down  by  an  eminent  writer,  that  the 


personal  representatives  of  the  pledgor 
may  redeem,  unless  he  was  called  upon 
by  the  pledgee  to  do  so.  Story's  Equity, 
§  1033.  See  also  Story  on  Bailments, 
§348. 

{d)  1  Bulst.  39.  Cro.  Jac.  244.  3 
Salk.  367.     Bac.  Abr.  Bailment  (B.). 

(e)  lUA. 


f  Executor's  contracts.  Whenever  the 
money  recovered  will  be  assets,  a  per- 
sonal representative  may  bring  suit  in 
that  capacity  on  contracts  made  by  him. 
Boggs  i>.  Bard,  3  Rawle  103.  But  in 
such  case  he  Is  not  obliged  to  sue  as 
administrator  or  executor.  Harbin  v. 
Levi,  6  Ala.  399  ;  Place  v.  Hayward, 
117  N.  Y.  487.  So,  executors  selling 
goods  of  the  estate  may  sue  for  the 
purchase  money  in  their  own  names. 
Haskell  v.  Bowen,  44  Vt.  579  ;  Thomp- 
son V.  Whitmarsh,  100  N.  Y.  35.  And 
whSre  the  action  might  have  been  so 
brought,  costs  may  be  awarded  against 
them  individually.  Buckland  v.  Gal- 
lup, 105  N.  Y.  453. 

In  like  manner,  an  executor  may  sue 
on  a  promissory  note  given  him  as  execu- 
tor, either  as  executor,  Abingdon  ».  Ty- 
ler, 6  Coldw.  503 ;  or  in  his  own  name. 
Merritt  v.  Seaman,  6  Barb.  330  ;  Evans 
1).  Gordon,  8  Port.  (Ala.)  346.  And  he 
may  sue  in  either  way  on  a  note  payable 
to  another  as  agent  of  himself,  "  execu- 
tor of  B.,"  averring  the  demand  to  be 
assets  of  the  estate  of  B.  if  he  sues  in  his 
ofiicial  capacity.  Goodman  «.  Walker, 
30  Ala.  483.  And  where  two  separate 
notes  are  given  to  the  executor  of  A. 
for  a  debt  due  to  A.  and  B.  (both 
of  whom  died  before  its  adjustment). 


he  may  recover  upon  them  in  his  own 
name.  Catlin  «.  Underbill,  4  McLean 
337. 

An  administrator  de  bonis  non  may 
sue  as  such  upon  notes  which  were 
made  payable  to  his  predecessor,  al- 
though the  statute  requires  the  suit  on 
a  note  to  be  in  the  name  of  the  payee  or 
indorsee  or  of  his  personal  representa- 
tive. Barron  B.,Vandvert,  13  Ala.  232. 
But  where  a  note  was  given  to  the  first 
administrator,  with  collateral  which  he 
had  surrendered,  the  administrator  de 
bonis  non  cannot  recover  on  the  original 
consideration  without  showing  that  the 
note  has  not  been  paid.  Brooks  v. 
Mastin,  69  Mo.  58. 

Where  an  action  is  brought  by  an 
administrator  on  a  written  obligation 
payable  to  him  as  administrator  there 
need  be  no  profert  of  letters  of  adminis- 
.tration.  Savage  v.  Merriman,  1  Blackf . 
176 ;  Coller  v.  Dade,  Minor  (Ala.)  30. 
If  he  sues  as  an  individual  only,  he 
treats  the  debt  as  a  personal  one  and  be- 
comes liable  for  the  costs.  Daniel  «. 
HoUingshedd,  16  Ga.  190.  A  suit  on 
an  arbitration  bond  which  has  been 
given  by  the  defendant  to  the  plaintiff 
as  administrator  is  rightly  brought  \>j 
such  administrator  in  his  own  name, 
describing  himself  as  administrator,  but 
[*770] 
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not  suing  as  such.     Stewart  v.  Bichey, 
2  Harr.  (N.  J.)  164. 

The  question  of  the  individual  liabil- 
ity of  the  personal  representative  on  con- 
tracts made  by  him,  and  of  his  authority 
to  bind  the  estate  by  contracts  made  by 
him  in  its  management  will  be  con- 
sidered in  Vol.  III.,  ubi  infra.  His 
authority  to  make  contracts  of  sale,  for 
the  disposition  of  the  assets  of  the 
estate,  will  be  considered  vM  infra,  p. 
815. 

Action  for  torti — Trover.  An  execu- 
tor may  bring  an  action  of  trover  in  his 
own  name  for  goods  of  the  testator 
whicli  have  been  converted  after  his 
death,  Carlisle  «.  Burley,  3  Me.  350; 
Valentine  ».  Jackson,  9  Wend.  302 ; 
even  where  the  executor  has  had  actual 
possession  of  the  goods,  Keily  v. 
Quinn,  1  Rice  264 ;  Hill  v.  Brennan, 
Id.  285  ;  and  in  such  suit  he  need  not 
describe  himself  as  executor.  Trask  v. 
Donaghue,  1  Aiken  370 ;  Packer  v. 
Wilson,  4  Hill  57.  He  may  sue  in 
either  capacity  if  he  has  had  possession 
of  the  chattels,  Sims  v.  Boynton,  33 
Ala.  353,  but  see,  contra,  Carlisle  v. 
Burley,  ubi  supra  ;  and  it  seems  that  he 
may  always  declare  in  his  representa- 
tive capacity  when  the  property  belongs 
to  the  estate  and  was  converted  after 
the  testator's  death  or  before.  Maxwell 
V.  Briggs,  17  Vt.  176.  And  trover  lies 
by  an  administrator  for  the  conversion 
of  property  of  the  estate  after  the  death 
of  the  owner  and  before  letters  issued  by 
the  administrator,  either  as  administra- 
tor, Jahns  V.  Nolting,  29  Cal.  507; 
Gerard  v.  Jones,  78  Ind.  378 ;  Gray  v. 
Swain,  2  Hawks  15  ;  or  in  his  individual 
name.  Ham  v.  Henderson,  50  Cal.  367. 
And  a  promissory  note  for  money  of  an 
estate  loaned  by  the  administratrix  prior 
to  letters  and  made  payable  to  her  own 
order  will,  at  her  election,  after  issue 
of  letters,  inure  to  the  benefit  of  the 
estate,  and  an  action  for  its  conversion 
brought  by  her  as  administratrix  is  suffi- 


cient evidence  of  such  election. 
KalckhofE  «.  Zoehrlaut,  40  Wis.  427. 
If,  however,  an  administrator  sues 
unnecessarily  in  his  representative  ca- 
pacity, he  cannot  thereby  escape  pay- 
ment of  costs.  Feig  «.  Wray,  64  How. 
Pr.  391. 

Where  stock  of  the  testator  has  been 
left  by  the  executor  in  the  hands  of  the 
residuary  legatee  with  an  understanding 
that  he  should  pay  legacies,  and  he  has 
neglected  to  pay  them,  he  may  be  held 
answerable  to  tie  executor  individually 
introver  for  the  stock.  Carlisle  «. 
Burley,  3  Me.  250. 

And  an  administratrix  may  maintain 
a  bill  in  equity  for  moneys  and  securities 
of  the  estate  converted  to  his  own  use 
by  her  co-administrator,  making  the 
executrix  of  such  co-administratpr  a 
defendant.  Matthews  v.  Hoagland,  3 
Dick.  (N.  J.)  455.  The  subject  of  ac- 
tions between  co-executors  will  be  con- 
sidered in  Vol.  III.,  uH  infra. 

In  trover  by  an  executor  for  conver- 
sion after  the  testator's  death,  as  evidence 
of  his  constructive  possession,  the  execu- 
tor must  prove  his  testator's  title  and 
his  own  appointment  and  authority, 
Bobinson  v.  McDonald,  2  Ga.  116 ;  and 
so  in  an  action  for  injury  to  property. 
Macon  &c.  Railroad  v.  Davis,  18  Ga. 
679.  In  an  action  to  recover  the  value 
of  property  of  the  estate  wrongfully 
converted,  a  discharge  under  former 
statutory  proceedings  for  discovery  of 
assets  cannot  be  pleaded  as  a  former 
adjudication.  Ivers  v.  Ivers,  61  Iowa 
721. 

Beplevin —  Trespass.  Replevin  is  main- 
tainable by  an  administrator  in  his  own 
name  for  personal  property  of  the 
estate  attached  after  his  appointment 
as  tlie  property  of  a  third  person, 
Kent  V.  Bothwell,  152  Mass.  341 ;  and 
profert  of  letters  is  unnecessary. 
Anderson  v.  Wilson,  13  Ark.  409. 

Tresspass.  An  administrator  may 
maintain  an  action  of  tre^ass  for  an  in- 
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jury  to  personal  property  committed  plaintiff  as  administrator  of  the  estate, 

after  the  death  of  the  owner  and  before  Hutchins  «.  Adams,  3  Me.  174.     See  too 

administration    granted,   averring  that  Valentine  «.  Jackson,   9  Wend.   303  ; 

the  chattels  were  the  property  of  the  Babcock  v.  Booth,  3  Hill  187. 
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*CHAPTER  THE  THIRD. 

OF  THE  TITLE  OP  AN  EXEOUTOK  OB  ADMINISTEATOE  TO  THE  EXBCU- 
TOKY  AND  CONTINGENT  INTBEESTS  OF  THE  TBSTATOE  OE  INTES- 
TATB.f 

Contingent  and  executory  interests,  whether  in  real  or  personal 
estate,  are  transmissible  to  the  representative  of  a  party  dying  before 
the  contingency,  upon  which  they  depend,  takes  effect  (a). 

Thus  in  Pinbury  v.  Elkin  (5),  the  testator,  in  case  his  wife  should 
die  without  issue  by  him,  then,  after  her  decease,  gave  80^.  to  his 
brother  ;  after  the  testator's  death,  the  brother  died  in  the  lifetime  of 
the  widow,  who  afterward  died  without  leaving  any  issue  :  The  court 
(Lord  Macclesfield)  held  that  this  possibility  devolved  to  the  execu- 
tors of  the  brother,  though  he  died  before  the  contingency  happened  ; 
and  decreed  the  legacy  accordingly  with  interest  from  the  widow's- 
death. 

So  in  King  v.  Withers  (c),  the  testator  devised  land  to  his  son  B.; 
but  if  he  should  die  without  issue  male  of  his  body,  then  living,  or 
which  might  be  afterward  born,  that  then  his  daughter  should  receive 
at  her  age  of  twenty-one,  or  day  of  marriage,  which  should  first 
happen,  the  sum  of  3,500?.  (over  and  above  a  portion  bequeathed  to 
her) ;  but  in  case  the  contingency  of  the  said  son's  dying  should  not 
happen  before  his  daughter's  said  age,  or  day  of  marriage,  that  then 
she  should  receive  that  sum  whenever  such  contingency  might  happen  ; 
and  charged  the  said  legacy  or  portion  on  *the  real  estate  :  The 
daughter  married,  having  attained  her  age  of  twenty-one,  and  died  in 
the  lifetime  of  her  brother  B.,  who  afterward  died  without  issue  male  : 
Lord  Talbot  decreed,  that  the  legacy  should  be  raised  for  the  benefit 
of  the  administrator  (the  husband)  of  the  daughter  :  and  he  held,  that 
though  it  did  not  absolutely  vest,  because  it  might  never  arise,  yet  it 
so  far  vested  as  to  be  transmissible  to  the  representative.  This  decree 
was  afterward  affirmed  in  the  House  of  Lords. 

f  See  American   note  at  end  of  this  Rogers.     See  also  stat.  1  Vict.  c.  28 

chapter.  (the  Wills  Act),  s.  3. 

(a)  Fearne,   Conting.    Rem.    554.     2  (J)  1  P.  Wms.  564. 

Saund.    388    n.,   note    to    Purefoy   i).  (c)  Cas.  temp.  Talb  117 
[*771]        [*772] 


Ch.  III.J  Contingent  and  Executory  Interests.  89- 

In  Cliauncey  v.  Graydon  (J),  legacies  were  devised  to  children,  to  be 
transferred  to  them  at  their  respective  ages  of  twenty-one,  or  days  of 
marriage  ;  and  in  case  any  of  tbem  should  die  under  that  age,  or- 
marry  without  consent,  &c.,  his  or  her  share  should  go  to  the  others, 
at  their  ages  of  twenty-one  :  Lord  Hardwicke  held,  tliat  a  share 
accruing  by  the  forfeiture  of  a  child's  marrying  without  consent  vested 
in  another  who  attained  twenty-one,  but  died  before  such  forfeiture, 
so  as  to  entitle  the  personal  representative  of  such  deceased  child  to  an 
equal  share  thereof,  with  the  other  surviving  children  ;  for  (said  he) 
where  either  real  or  personal  estate  is  given  upon  a  contingency,  and 
that  contingency  does  not  take  effect  in  the  lifetime  of  the  devisee,  yet. 
if  real,  his  heir,  and  if  personal,  his  executor,  will  be  entitled  to  it  r 
for  though  in  law  a  possibility  is  not  assignable,  yet  in  equity,  where 
it  is  done  for  a  valuable  consideration,  it  has  been  held  to  be  assign- 
able, and  is  transmissible  to  the  representative  of  the  devisee. 

So  in  Peck  v.  Parrott  (e),  B.,  in  consideration  of  natural  love  and 
affection  for  her  niece,  and  to  secure  to  her  separate  use  her  personal 
estate  after  her  own  decease,  granted  all  her  personal  estate  to  trustees-' 
in  trust  for  herself  during  her  natural  life,  and  after  her  decease,  and 
payment  of  her  debts  and  funeral  expenses  in  trust  for  the  sole  and 
separate  use  of  her  niece  alone,  and  not  for  her  husband,  or  for  such 
person  as  she  should  appoint ;  the  niece  died  in  the  lifetime  *of  B. ; 
and  after  B.'s  death,  her  (B.'s)  executor  and  residuary  legatee  filed  his- 
bill  against  the  personal  representative  of  the  niece,  for  this  personal 
estate  :  Lord  Harwicke  said,  that,  under  a  trust,  a  contingent  interest, 
might  go  to  the  executor  or  administrator,  though  not  vested  in  the 
person  during  his  life  ;  and  that  in  the  same  manner  the  contingent, 
interest  here  would  go  to  the  representative  of  the  niece  ;  and  accord- 
ingly dismissed  the  bill. 

These  cases,  and  others  referred  to  in  the  note  below  (/)  establish 
the  principle,  that  contingent  and  executory  interests,  though  they  do 
not  vest  in  possession,  may  vest  in  right  so  as  to  be  transmissible  to 
executors  or  administrators.  But  it  is  obvious  that  where  the  contin- 
gency, upon  which  the  interest  depends,  is,  the  endurance  of  the  life 
of  the  party  entitled  to  it  till  a  particular  period,  the  interest  itself 
will  be  extinguished  by  the  death  of  the  party  before  the  period 
arrives,  and  will  not  be  transmissible  to  his  executors  or  administrators^ 

This  consideration  leads  directly  to  that  portion  of  the  doctrine  of 

{d)  2  Atk.  616.  3  Ves.   308.     Perry  v.  Woods,  3  Ves, 

(e)  1  Ves.  Sen.  336.  334.      Massey    v.    Hudson,    3    Meriv. 

(/)  Barnes  »,  Allen,  1  Bro.  C.  C.  181.      130. 
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Lapsed  Legacies,  which  has  reference  to  lapse  occasioned  by  the  death 
of  the  legatee  before  the  death  of  the  testator,  or  before  any  other 
period,  upon  the  arrival  of  which  in  the  lifetime  of  the  legatee,  the 
right  to  the  legacy  depends.  But  it  will  be  convenient  to  postpone 
the  investigation  of  this  doctrine,  and  to  consider  it  hereafter,  to- 
gether with  the  subject  of  legacies  generally.' 

It  may  be  observed  in  this  place,  that  the  executor  or  administrator 
The  executor  Of  of  the  object  of  a  power  cannot  be  an  appointee  under 
power  cannot  be  i*  :  Thus  where  a  husband  gives  his  wife  a  power  of 
an  appointee.  appointment  of  a  fund  in  favor  of  his  children,  and  a 
child  dies  without  any  appointment  having  been  made  to  him,  no  part 
can  be  appointed  to  his  executor  or  administrator  (^). 

{g)  Maddison  ®,  Andrew.  1  Ves.  Sen.  59. 

f  A  residuary  legacy  to  take  effect  on  contingency,  to  the  personal  representa- 

the  death  of  a  life  tenant  and  subject  to  tives  of  the  residuary  legatee  on  his 

be  defeated  by  his  disposition  of  the  death  before  the  life  tenant.     Welsh  s. 

property  will  pass,  irrespective  of  the  Woodbury,  144  Mass.  543. 
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♦CHAPTER  THE  FOURTH. 

OF     THE     CONTINUANCE     BY     THE    EXECUTOR    OE     ADMINISTRATOR     OP 
ACTIONS  COMMENCED    BY    THE   TESTATOR    OE   INTESTATE. f 

The  practice  with  respect  to  the  continuance  of  suits  when  the  cause 
of  action  survives  to  the  executor  or  administrator  of  the  deceased  is 
now  regulated  by  Order  XVII.  of  the  Rules  of  the  Supreme  Court, 
1883,  which  enacts  : — 

"  Rule  1.  A  cause  or  matter  shall  not  become  abated  by  reason  of 
the  marriage,  death,  or  bankruptcy,  of  any  of  the  parties  ^^^^'^^  ^^  ^^^^^^ 
if  the  cause  of  action  survive  or  continue,  and  shall  not  ^y  death,  <feo. 
become  defective  by  the  assignment,  creation,  or  devolution  of  any 
estate  or  title  pendente  lite,  and,  whether  the  cause  of  action  survives 
or  not,  there  shall  be  no  abatement  by  reason  of  the  death  of  either 
party  between  the  verdict  or  finding  of  the  issues  of  fact  and  the 
judgment,  but  the  judgment  may  in  such  case  be  entered,  notwith- 
standing the  death. 

"  2.  In  case  of  the  marriage,  death,  or  bankruptcy,  or  devolution  of 
estate  by  operation  of  law,  of  any  party  to  a  cause  or  matter,  the 
Court  or  a  Judge  may,  if  it  be  deemed  necessary  for  the  complete 
settlement  of  all  the  questions  involved,  order  that  the  husband,  per- 
sonal representative,  trustee,  or  other  successor  in  interest  (if  any)  of 
such  party,  be  made  a  party,  or  be  served  with  notice  in  such  manner 
and  form  as  hereinafter  prescribed,  and  on  such  terms  as  the  Court  or 
Judge  shall  think  just,  and  shall  make  such  order  for  the  disposal  of 
the  cause  or  matter  as  may  be  just. 

"  3.  In  case  of  an  assignment,  creation,  or  devolution  of  any  iestate  or 
title  pendente  lite,  the  cause  or  matter  may  be  continued  by,  or 
against,  the  person  to,  or  upon  whom,  such  estate  or  title  has  come  or 
devolved. 

"  4.  Where  by  reason  of  marriage,  death,  or  bankruptcy,  or  *any 
other  event  occurring  after  the  commencement  of  a  cause  or  matter, 
and  causing  a  change  or  transmission  of  interest  or  liability,  or  by 
reason  of  any  person  interested  coming  into  existence  after  the  com- 
mencement of  the  cause  or  matter  it  becomes  necessary  or  desirable 
t  See  American  note  at  end  of  this  Chapter. 

[*774]        [*775] 


92  Of  the  Quantity  of  an  Executor's  Estate.     [Ft.  II.  Bk.  III. 

that  any  person  not  already  a  party  should  he  made  a  party,  or  that 
any  person  already  a  party  should  he  made  a  party  in  another 
capacity,  an  order  that  the  proceedings  shall  be  carried  on  between 
the  continuing  parties,  and  such  new  party  or  parties,  maybe  obtained 
ex  parte,  on  application  to.the  Court  or  a  Judge,  upon  an  allegation 
of  such  change  or  transmission  of  interest  or  liability,  or  of  such  per- 
son interested  having  come  into  existence. 

"6.  An  order  obtained  as  in  the  last  preceding  rule  mentioned  shall, 
unless  the  Court  or  Judge  shall  otherwise  direct,  be  served  upon  the 
continuing  party  or  parties  or  their  solicitors,  and  also  upon  each  such 
new  party,  unless  the  person  making  the  application  be  himself  the 
only  new  party,  and  the  order  shall  from  the  time  of  such  service, 
subject  nevertheless  to  the  next  two  following  Rules,  be  binding  on 
the  persons  served  therewith,  and  every  person  served  therewith  who 
is  not  already  a  party  to  the  cause  or  matter  shall  be  bound  to  enter 
an  appearance  thereto  within  the  same  time  and  in  the  same  manner 
as  if  he  had  been  served  with  a  writ  of  summons. 

"  6.  "Where  any  person  who  is  under  no  disability,  or  under  no  dis- 
ability other  than  coverture,  or  being  under  any  disability  other  than 
coverture,  but  having  a  guardian  ad  litem  in  the  cause  or  matter,  shall 
be  served  with  such  order  as  in  Rule  4  mentioned,  such  person  may 
apply  to  the  Court  or  a  Judge  to  discharge  or  vary  such  order  at  any 
time  within  twelve  days  from  the  service  thereof. 

"  Y.  Where  any  person  being  under  any  disability  other  than  cover- 
ture, and  not  having  had  a  guardian  ad  litem  in  the  cause  or  matter, 
is  served  with  any  such  order  as  in  Rule  4  mentioned,  such  person 
may  apply  to  the  Court  or  a  Judge  to  discharge  or  vary  such  order  at 
any  time  within  twelve  days  *frora  the  appointment  of  a  guardian  ad 
litem  for  such  party,  and  until  such  period  of  twelve  days  shall  have 
expired,  such  order  shall  have  no  force  or  effect  as  against  such  last 
mentioned  person. 

"  8.  "When  the  plaintiff  or  defendant  in  a  cause  or  matter  dies,  and 
the  cause  of  action  survives,  but  the  person  entitled  to  proceed  fails 
to  proceed,  the  defendant  (or  the  person  against  whom  the  cause  or 
patter  may  be  continued),  may  apply  by  summons  to  compel  the 
plaintiff  (or  the  person  entitled  to  proceed),  to  pi'oceed  within  such 
time  as  may  be  ordered  ;  and  in  default  of  such  proceeding,  judgment 
may  be  entered  for  the  defendant,  or,  as  the  case  may  be,  for  the  per- 
son against  whom  the  cause  or  matter  might  have  been  continued  ; 
and  in  such  case,  if  the  plaintiff  has  died,  the  execution  may  issue  as 
in  the  case  provided  for  by  Order  XLII.,  rule  23. 
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"  9.  Wliere  any  cause  or  matter  becomes  abated,  or  in  the  case  of  any 
such  change  of  interest  as  is  by  this  order  provided  for,  the  solicitor 
for  the  plaintiff  or  person  having  the  conduct  of  the  cause  or  matter, 
as  the  case  may  be,  shall  certify  the  fact  to  the  proper  officer,  who 
shall  cause  an  entry  tliereof  to  be  made  in  the  cause-book  opposite  to 
the  name  of  such  cause  or  matter. 

"  10.  Where  any  cause  or  matter  shall  have  been  standing  for  one 
year  in  the  cause-book  marked  as  '  Abated,'  or  standing  over  generally, 
such  cause  or  matter  at  the  expiration  of  the  year  shall  be  struck  out 
of  the  cause-book." 

This  order,  so  far  as  it  relates  to  the  death  of  a  plaintiff  or  defend- 
ant, seems  to  be  in  substance  a  re-enactment  of  the  provisions  of  the 
Common  Law  Procedure  Act,  1852.  Before  that  act,  if  a  sole  plaintiff 
or  defendant  died  before  verdict  or  judgment  by  default,  the  plaintiff 
or  his  executor  was  obliged  to  commence  a  new  action  against  the 
defendant  or  his  executor,  provided  the  cause  of  action  survived  to  or 
against  the  executor.  But  by  sect.  135  of  the  Common  Law  Procedure 
Act,  1852,  it  was  enacted  that  the  death  of  a  plaintiff  or  defendant 
should  not  cause  the  action  to  abate  but  that  it  might  be  continued  as 
provided  by  that  act.  And  by  sect.  *13'7,  in  case  of  the  death  of  a 
sole  plaintiff  or  the  sole  surviving  plaintiff,  the  legal  representative  of 
such  plaintiff  might,  by  leave  of  the  court  or  a  judge,  enter  a  sugges- 
tion of  the  death,  and  that  he  was  the  legal  representative,  and  the 
action  thereupon  proceeded,  and  the  truth  of  the  suggestion  was  tri- 
able thereat,  and  the  judgment  followed  the  verdict  as  if  the  person 
making  such  suggestion  was  originally  plaintiff.  This  section  did 
not  apply  to  personal  actions  which  would  not  survive  to  the 
executor  (a). 

So  also  that  part  of  the  above  rule  (1),  which  enacts  that  there  shall 
be  no  abatement  by  reason  of  the  death  of  either  party  between  the 
verdict  or  finding  of  the  issues  of  fact  and  the  judgment,  but  that  the 
judgment  may,  in  such  case,  be  entered,  notwithstanding  the  death, 
takes  the  place  of  the  provision  of  section  139  of  the  Common  Law 
Procedure  Act,  1852  (5),  which  was  a  re-enactment  of  the  stat.  17  Car. 
II.  c.  8,  sect.  1,  which  related  to  proceedings  at  common  law,  and  the 
52nd  section  of  15  &  16  Vict.  c.  86,  which  dealt  .with  the  procedure  in 
equity. 

This  portion  of  the  rule  expends,  as  did  the  old  law,  to  all  personal 
actions,  notwithstanding  that  the  cause  of  action  could  not  have  sur- 

(a)  Flinnv.  Perkins,  33  L.  J.  Q.  B.  10.         (J)  Repealed  by  stat.  46  &  47  Vict.  c. 

49,  sect.  3. 
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Tived  to  the  representative  of  the  deceased,  as  for  a  libel,  negli- 
gence, ifcc. 

Under  the  procedure  in  force  before  this  rule,  in  the  case  of  the 
-death  of  a  party  between  verdict  and  judgment,  judgment  might  be 
■entered  as  if  tlie  party  were  still  living,  but  there  must  have  been  a 
revival  by  the  executor  to  get  execution  (c).  The  statute  of  17  Car. 
II.  referred  to  above  was  held  to  make  a  judgment  entered  up  under 
it  equivalent  to  a  judgment  entered  up  during  the  lifetime  of  the 
■deceased  party  (t?).  It  did  not  apply  to  a  non-suit  (e),  but,  as  it  has 
'"already  been  shown,  it  did  apply  to  actions  which  do  not  survive  to 
the  executor  (/).  The  death  of  either  party  before  the  assizes  {g) 
was  not  remedied  by  the  act,  but  his  death  after  the  assizes  began  (K), 
or  after  the  first  day  of  the  sittings  at  Nisi  Prius  though  before  the 
"trial  (i),  was  remedied,  for  the  assizes  are  but  one  day  in  law. 

In  the  case  of  the  death  of  a  sole  plaintiff  or  a  sole  surviving  plain- 
tiff it  is  necessary  for  the  personal  representative  of  the  plaintiff  to  get 
an  order  for  leave  to  continue  the  action  (A),  and  if  he  does  not  do  so, 
,80  that  there  is  no  person  before  the  court  in  whom  the  action  is 
vested,  the  action  if  called  on  for  trial  will  be  struck  out  (Z).  Or  the 
■defendant  (or  the  person  against  whom  the  cause  or  matter  may  be 
■continued),  may  apply  by  summons  to  compel  the  plaintiff  (or  person 
■entitled  to  proceed)  to  proceed  within  such  time  as  may  be  ordered, 
and  in  default  of  such  proceeding,  judgment  may  be  entered  for  the 
defendant  (»w),  or  it  would  seem  the  action  may  be  dismissed  for  want 
•of  prosecution  (n)  ;  but  it  would  seem,  in  such  case,  that  the  defend- 
,ant  must,  before  applying  to  dismiss,  either  get  an  order  appointing 
eome  person  to  represent  the  estate  of  the  deceased,  under  Order  XVI., 
rule  46,  or,  where  there  is  a  personal  representative,  give  notice  to 
iim.     Or  the  defendant  may  get  an  order  staying  the  action  (o). 

An  executor  obtaining  an  order  to  continue  an  action  even  after 
judgment  becomes  liable  for  costs  ab  initio  in  the  same  manner  as  if 

(c)  A  writ  of  revivor  is  no  longer  nee-  (A)  Anon.  1  Salk.  8. 

■essary,  but  leave  must  be  obtained  under  (i)  Jacobs  v.  Mlniconi,  7  T.  R.  31. 

Order  XLII.,  rule  33.  \k)  Re  Atkins'  Estate,  1  C.  D.  82. 

(d)  Colebeck  «.  Peck,  2  Ld.  Raym.  ©  BIdridge  «.  Burgess,  7  C.  D.  411. 
1280.    Burnett  «.  Holden,  1  Lev.  377.  \m)  Ord.  XVII.,  r.  8. 

(«)  Dowbiggin  «.  Harrison,  10  B.  &  C.  (»)  "Wright  «.   Swindon  Ry.   Co.,  4 

480.  C.  D.  164.    Wingrove  «.  Thompson,  11 

(/)  Palmer  e.  Cohen,  2  B.  &  Ad.  966.  C.  D.  419. 

Iframer  «.  Waymark,  L.  R.,  1  Exch.  (o)  Warder  «.  Saunders,  10  Q.  B.  D. 

341.  114. 

{,g)  Taylor  ».  Harris,  8  B.  &  P.  549. 
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the  action  had  been  commenced  by  him  (^).  If  the  plaintiff  dies 
between  verdict  and  judgment,  judgment  may  be  enter,  d  notwith- 
standing the  death,  but  where  any  *change  has  taken  place,  by  death, 
or  otherwise,  in  the  parties  entitled  to  execution,  the  party  alleging 
himself  to  be  entitled  to  execution  may  apply  to  the  court  or  a  judge 
for  leave  to  issue  execution  accordingly,,  and  such  court  or  a  judge,  if 
satisfied  that  the  party  so  applying  is  entitled  to  issue  execution,  may 
make  an  order  to  that  effect,  or  may  order  an  issue  to  be  tried  (cj). 
Where,  after  judgment,  the  plaintiff  died,  having  made  a  will  and 
appointed  executors,  an  application  to  the  court  ex  parte  on  behalf  of 
the  executors  for  leave  to  issue  execution  was  granted  on  production 
of  the  probate,  and  unless  the  executor  has  obtained  such  leave  he 
is  not  entitled  to  issue  a  bankruptcy  notice  (r).  Formerly  the  mode 
in  which  an  executor  got  execution,  where  a  sole  plaintiff  died  after 
final  judgment  and  before  execution,  was  by  reviving  the  judgment. 

It  should  seem  that  no  motion  for  a  new  trial  can  be  made 
where  the  plaintiff  has  died  since  the  trial,  until  probate  j^^^  ^^^  cannot 
or  administration  to  the  deceased  has  been  obtained  (s).   te  applied  for  be- 

*■  '      fore     adminiBtra- 

The  power  (which  formerly  existed)  of  the  court  or  *'<>"  granted, 
iudsre  to  order  judgment  to  be  entered  nunc  pro  tunc  is  Entry  of    judgr- 

«»       &  JO  ,  I.  ment    nunc     prc» 

confirmed  by  Order  XLI.  rule  3  of  the  Rules  of  the  <™o- 
Supreme  Court,  1883,  which  now  govern  the  procedure,  whereby  it 
is  enacted  that  where  any  judgment  is  pronounced  by  the  court 
or  a  judge  in  court,  the  entry  of  the  judgment  shall  be  dated  aa 
of  the  day  on  which  such  judgment  is  pronounced,  unless  the  court  ov 
judge  shall  otherwise  order,  and  the  judgment  shall  take  effect  from, 
that  da.te,  provided  that  by  special  leave  of  the  courtorajudge,  a  judg- 
ment may  he  ante-dated  or  post-dated. 

At  common  law  an  administrator  de  bonis  non  could  not  revive  a, 
judgment  obtained  by  the  original  executor  or  adminis-  Bevivaibyadmin- 
trator  ;  for  he  comes  paramount  the  judgment,  and  is  no  i^trator  ae  bonis 
party  thereto  (t).     But  by  statute  17  Car.  II.  c.  8,  s.  2 

/  ,    ,,      ,  T     .    .  T      7        .  ■    ,       ir  Car.  II.  c.  8. 

(now  repealed),  the  administrator  de  horns  non  might 
revive  a  judgment  or  decree  obtained  by  an  executor  or  administrator 
*or  perfect  an  execution  already  begun  by  the  executor  or  adminis- 
trator.    Such  cases   seem  now' to   fall   within   the  above  mentioned 
order. 

(p)  Boynton  v.  Boynton,  4  App.  Cas.  (s)  Lloyd  v.  Ogleby,  5  C.  B.  N.  S. 
733.  667. 

(g)  Ord.  XLII.,  r.  28.  («)  Snape  v.  Norgate,  Cro.  Car.  167.. 

(r)  Re  Woodall,  13  Q.  B.  D.  479. 
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If  the  plaintiff  die  after  a  fieri  facias  sued  out,  the  writ  may,  not- 
withstanding, be  executed,  and  his  executor  or  admin- 
euedin  the"'i?feof  istrator  shall  have  the  money  ;  or  if  there  he  no  execu- 
SffbTexecuted  tor,  and  administration  be  not  as  yet  granted,  the  money 
after  his  death.       ^^^^^   ^^  brought  into  court,  and  there  deposited  until 
some  person  appear  to  claim  it  as  representative  of  the  deceased  (m). 
Formerly,  where  one  of  several  plaintiffs  in  a  personal  action  died 
after  iudgment  and  before  execution,  execution  could  be 

After     jadgment    ,      ,  ,         ,  .  .^,  .  „.  x.        -^i. 

and  before  execu-  had  by  the  survivors  withm  a  year  after  payment,  with- 
out reviving  the  judgment.  But  the  execution  in  such 
case  had  to  be  taken  out  in  the  joint  names  of  all  the  plaintiffs, 
otherwise  it  would  not  have  been  warranted  by  the  judgment. 

This  case  would  now  seem  to  be'governed  by  Order  XLII.  rule  23, 
since  there  has  been  a  change  in  the  parties  entitled  to  execution. 

And  where  judgment  has  been  given  against  two  or  more  defend- 
ants, if  one  or  some  of  such  defendants  dies  within  six  years  after 
judgment  and  before  execution,  execution  may  still  be  issued  against 
the  estates  of  the  survivors  or  survivor  without  obtaining  any  order 
for  that  purpose  ;  but  if  it  is  desired  to  enforce  the  judgment  against 
the  estate  of  the  deceased  person  or  persons,  an  order  under  Order 
XLII.  r.  23,  Rules  of  the  Supreme  Court,  1883,  is  necessary  (a;). 

An  inquisition  of  felo  de  se,  before  the  coroner  super  visum  corpo- 
„^  ,.      .   ris  (v),  may  be  removed  by  the  executors  or  administra- 

Where    certiorari  \^  n         j  J 

lies  for  executors,  *tors  of  the  deceased  into  the  Queen's  Bench  Division  by 
certiorari,  and  there  quashed  (a)  ;  or  the  inquisition  may,  after  such 
removal,  be  traversed  by  the  executors  or  administrators  (a). 

(u)  Clerk  v.  Withers,  3  Lord  Raym.  the  body  cannot  be  found,  as  he  can 

1073.      1   Chit.  Archb.  881,  14th  edit.  only  hold  an  inquest  super  visum  cor- 

A  writ  of  sequestration,   however,  is  poi'is :   see  the  Coroners  Act,  1887,  50 

suspended  by  the  death  of  the  person  &  51  Vict.  c.  71,  sect.  4. 
at  whose  instance  it  issued,  until  it  is  (z)  In  former  times  inquisitions  were 

revived.       Wharram  v.  Broughton,  1  quashed  for  a  variety  of  technical  de- 

Ves.  Sen.  183.  fects  usually  of  a  trivial  character,  but 

(x)    Davis  V.  Andrews,  W.  N.  (84),  modern  legislation  has  rendered  such 

94.    D.  C.  P.,  6th  edit.,  p.  883.  objections  immaterial.       See  14  &  15 

(y)  The  coroner  has  no  jurisdiction  if  Vict.  c.  100,  §§  34,  35  and  30,  and  34  & 


(a)  1   Saund.  363,  note  to  Toomes  v.  purpose  of  quashing  them,  the  removal 

Etherington,  S.   P.  6  B.  &  C.  637,  by  of  inquisitions  for  trial,  and  the  traverse 

Lord  Tenterden.     The    modern   prac-  of  inquisitions  is  dealt  with  in  Messrs. 

tice  relating  to  applications  by  certiorari  Short  &  Mellor's  Crown  Practice,  pp. 

for  the  removal  of  inquisitions  for  the  106-113. 
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Generally  speaking,  the  death  of  the  plaintiff  countermands  a  war- 
rant of  attorney  to  confess  judgment  (S).  Yet,  if  the  when  an  execu- 
warrant  of  attorney  be  to  enter  up  judgment  at  the  suit  jSdgment^oli  "a 
of  A.,  his  executors  or  administrators,  it  seems  that  on  My™iTen'to"de- 
the  death  of  A.,  the  court  will  give  his  executors  or  ''®*^^^- 
administrators  leave  to  enter  up  judgment  thereon  (c).  But  judgment 
cannot  be  entered  up  after  the  death  of  the  plaintiff,  on  a  warrant  of 
attornejr  empowering  him  to  enter  up  judgment  to  secure  the  payment 
of  a  sum  of  money  to  the  plaintiff,  his  executors  and  administrators  {d). 

*However,  formerly,  if  the  plaintiff  died  in  vacation,  within  a  year 
after  the  giving  of  the  warrant  of  attorney,  judgment  might  be 
■entered  up  of  course,  at  any  time  after,  in  that  vacation  (e)  ;  and  it 
would  have  been  a  good  judgment  at  common  law,  as  of  the  preceding 
term,  though  it  was  not  so  upon  the  Statute  of  Frauds,  in  respect  of 
purchasers,  but  from  the  signing  (/").  By  rule  56,  Practice  Rules 
H.  T.,  1853,  it  was  provided  that  all  judgments  should  be  entered  of 
record  of  the  day  of  the  month  and  year,  whether  in  term  or  vacation, 
when  signed,  and  should  not  have  relation  to  any  other  day.  Now, 
however,  by  Rules  of  the  Supreme  Court,  1883,  Order  XLI.  r.  4,  it  is 
provided  that  in  all  cases  where  the  judgment  has  not  been  pro- 
nounced by  a  court  or  a  judge  the  entry  of  judgment  shall  be  dated 
as  of  the  day  on  which  the  requisite  documents  are  left  with  the  proper 
officer  for  the  purpose  of  entry,  and  the  judgment  shall  take  effect 
from  that  date. 

25  Vict.  c.  100,  §  6.    And  the  new  Cor-  cannot  be  prejudiced  by  the  amend- 

-oners  Act,   1887,  50  &  51  Vict.  c.  71,  ment  in  his  defense,  or  traverse  on  the 

§  20,  enacts  that  "if  in  the  opinioia  of  merits." 

the  Court  having  cognizance  of  the  case  (J)  Co.  Lit.  52,  b.    Tidd's  Pract.  551, 

.an  inquisition  finds  sufficiently  the  mat-  9th  edit.     If  the  warrant  be  given  to 

ters  required  to  be  found  thereby,  and  two  or  more,  and  one  of  them  die,  the 

where  it  charges  a  person  with  murder  survivor  may  obtain  leave  to  enter  up 

or  manslaughter  sufficiently  designates  judgment  at  his  suit :  Fendall  v.  May, 

that  person  and  the  offense  charged,  the  2  M.  &  S.  76.     3  Chit.  Arch.  13th  edit, 

inquisition  shall  not  he  quashed  for  any  pp.  768-769. 


s,  and  the  Court  may  order   the  (c)  Coles  v.   Haden,  Barnes,  44.     As 

proper  officer  of  the  Court  to  amend  any  to  the  necessary  affidavit  of  execution 

defect  in  the  inquisition  and  any  vari-  in  such  a  case,  see  Baldwin  v.  Thomp- 

ance  occurring  between  tlie  inquisition  son,  2  Dowl.  591. 

-and  the  evidence  offered  in  proof  thereof,  (d)  Henshall  ii.   Matthew,   7  Bingh. 

if  the  Court  are  of  opinion  that  such  de-  337.      Foster    «.    Claggett,    6    Dowl. 

feet  or  variance  is  not  material  to  the  524. 

merits  of  the  case,  and  that  the  defend-  («)  Tidd's  Pract.  551,  9th  edit, 

.ant  or  person  travesing  the  inquisition  (/)  Tidd's  Pract.  551,  9th  edit. 
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The  authority  of  an  arbitrator  is  determined  by  the  death  of  either 
party  before  award  made  :  even  where  the  submission 

When  an  execu-    .,,.  -,  -,•        ■  i         i         \ 

tor  may  proceed  is  by  order  of  nisi  pnus,  and  a  verdict  is  taken  tor  the 

on  an  arbitration      ,.._,,.  ,  i  ,    \  -n    ^  -^  ■  i 

commenced  by  plaintiii,  subiect  to  the  award  (ff).  rJut  it  is  now  usual 
testator.                  I      ■          !    •     ^            -,          f        .  i  -j- 

to  insert  in  the  order  or  reterence  a  clause  providing, 

that  in  the  case  of  the  death  of  either  of  the  parties  before  the  making- 
of  the  award,  it  shall  be  delivered  to  their  personal  representatives  (A). 
And  where  such  a  clause  is  inserted  in  the  order  of  nisiprius  or  rule 
of  court,  or  deed  or  other  *instrument  under  which  the  submission  to 
arbitration  is  effected,  an  award  made  after  the  death  of  either  party 
appears  to  be  valid  and  available  for  or  against  the  executors  or 
administrators  {i).  This,  however,  must  be  understood  as  limited  to 
an  action  in  which  the  cause  of  action  survives  for  or  against  the  per- 
sonal representatives  of  the  deceased  party.  So  where  the  parties  to 
an  action  for  a  tort  agreed  before  trial  to  refer  the  matter  in  dispute 
to  an  arbitrator,  the  order  of  reference  containing  a  clause  that  the 
arbitrator  should  publish  his  award,  "ready  to  be  delivered  to  the 
parties  in  difference  or  such  of  them  as  require  the  same  (or  their 
respective  personal  representatives  if  either  of  the  said  parties  die 
before  the  making  of  the  award),"  and,  where  after  the  hearing  of  the 
reference  had  been  concluded,  but  before  the  award  was  made,  the 
plaintiff  died,  it  was  held  that  the  cause  of  action,  being  in  tort,  died 
with  the  plaintiff,  and  did  not  pass  to  his  personal  representatives  by 
force  of  the  clause  above-mentioned,  which  in  an  action  of  tort  was. 
inoperative,  and  the  executors  who  took  up  the  award  were  not  entitled, 
to  be  substituted  for  their  testator  as  plaintiff  {Jc). 

(g)   Potts  V.   Ward,   1  Marsh.    366.  Edmunds  ».  Cox,  2  Ohitt.  432.    Eussell 

Toussaint   ».   Hartop,   7  Taunt.    571.  on  Arbitrators,  5th  edit.  161. 

Cooper  ».   Johnson,   2  B.   &  A.  394.  (h)  See  the  observations  of  Abbott, 

Rhodes  v.  Haigh,  2  Barn.  &  Cress.  345.  C.  J.,  in  Cooper  v.  Johnson,  2  Barn.  & 

It  is  extremely  questionable,  as  a  gen-  Aid.  895. 

eral  proposition  of  law,  whether  the  (i)  Tyler  «.  Jones,  3  B.  &  C.  144. 
death  of  one  of  the  parties  mi  one  side  Clarke  v.  Crofts,  4  Bingh.  143.  Mac- 
avoids  an  award  :  Pisj-Tindal,  C.  J.,  In  dougall  v.  Robertson,  2  Y.  &  Jerv.  11. 
re  Hare,  6  Bingh.  N.  C.  163.  But  Rogers  «.  Stanton,  7  Taunt.  575  (n). 
where  an  action  would  not  abate  by  But  it  cannot  be  enforced  by  attach- 
reason  of  the  death  of  one  party  it  seems  ment :  Newton  n.  Walker,  Willes,  315. 
probable  that  a  reference  of  that  action  3  B.  &  C.  146. 

is  not  vacated  by  such  death,  but  that  {k)  Bowker  v.  Evans,  15  Q.  B.  D.  565. 

the  power  of  the  arbitrator  remains  to  AUter  where  the  cause  cff  action  has- 

bind  the  survivors  though  not  the  per-  been  determined  and  the  damages  only 

sonal  representatives  of  the  deceased  :  are  referred  to  an  arbitrator  for  assess- 
ment :  Chapman  ».  Day,  48  L.  T.  907 
[*783] 
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In  an  action  where  the  cause  of  action  survives  for,  and  against, 
personal  representatives,  if  either  party  dies  after  the  award  is  made 
under  an  order  of  nisi  prius,  where  a  verdict  has  been  taken,  subject 
to  the  award,  judgment  may  be  entered  notwithstanding  the  death, 
under  the  provisions  of  the  Rules  of  the  Supreme  Court,  1883, 
Order  XVII.  rule  1.  The  power  of  the  court  to  order  judgment 
to  be  entered  nunc  pro  tunc  has  been  already  referred, to  ante,  p.  *779. 

It  may  be  here  mentioned  tliat  the  authority  of  an  attorney  in  a 
cause  is  determined  by  the  death  of  his  client  :  conse-  The  authority  of 
quently,  if,  after  a  verdict  for  the  plaintiff,  and  pending  ?au^e"°i8''^de°er^ 
a  rule  *for  a  new  trial,  the  plaintifE  dies,  no  cause  can  ^'"th  ot  iil 
be  shown  against  the  rule  until  there  is  a  personal  "''^°'- 
representative  {I)  :  Cause  cannot  be  shown  on  behalf  of  the  attorney 
who  claims  a  lien  on  the  verdict  for  his  costs  (m).  So  where  money 
is  paid  into  court  by  a  defendant  who  dies  before  verdict  or  inter- 
locutory judgment,  if  the  suit  abates,  the  money  can  be  paid  out  of 
court,  only  to  the  personal  representative  of  the  defendant  ;  and  an 
application  on  the  part  of  his  attorney  will  not  be  entertained  (w). 

By  Stat.  22  &  '23  Vict.  c.  35,  s.  26,  no  trustee,  executor  33  j^ 33 yict.  c.  35, 
or  administrator  making  any  payment  or  doing  any  act  %^;.^^g^  ^„i^i^g 
bona  fide  under  any  power  of  attorney  shall  be  liable  by  Po^^rof^ttSraly 
reason  that  the  person  who  gave  the  power  of  attorney  ^"'reasoa^ot^the 
was  then  dead,  or  had  done  some  act  to  avoid  the  power  death   of    party 

'  ^  giving      such 

■without    the    knowledge   of  the   trustee,  executor,  or  power, 
administrator. 

(V)  Shoraan  n.  Allen,   1  Man.  &  Gr.  had  not  proved  it ;  and  the  court  dis- 

96,  note  (c).     But  where  after  a  verdict  tinguished  Shoman  ».   Allen,  on   the 

for  the  defendant,  he  died,  and  then  ground  that  in  that  case  there  was  no 

the  plaintiff  obtained  a  rule  for  a  new  person  who  could  be  served  with  the 

trial  calling  on  the  "legal  representa-  rule;  in  the  present  case  there  was: 

tives  of  the  defendant  or  their  attor-  Thomas  «.  Dunn,  1  C.  B.  189. 

nays,"  to  show  cause,  and  it  was  served  (to)  Shoman  «.  Allen,  1  M.  &  Gr.  96, 

on  the  latter  ;  it  was  held  that  cause  n.  (c). 

might  be  shown  by  counsel  instructed  (m)  Palmer  ».  ReifEenstein,  1  Mann, 

by  the  attorneys  acting  for  the  execu-  &  Gr.  94. 
tors  named  in  the  will,  though  they 

\  Abatement — American  statutes.    In  fornia  (Code  C.  P.  §  885),  Connecticut 

most  of  the  United  States  an  action  (1888  G.  S.  §§  1005,  1015),  Dakota  (1887 

does  not  abate  by  the  death  of  a  party  C.  L.  §  4878),  Delaware  (1874  R.  C.  c. 

if  the  cause  of  action  survive,  but  it  105,  §  1),  Florida  (1892  R.  S.  §  990), 

may  be  continued  by  or  against  his  Idaho  (1887  R.  S.  §  4108),  Illinois  (1891 

representatives.     This  is   so,  in    Oali-  R.  S.  c.  1,  §  10),  Indiana  (1888  R.  S.  § 
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371),  Maryland  (1888  P.  G.  L.  Art. 
16,  §  1,  Art.  75,  §  34),  Micliigan  (1883 
An.  Stats.  §  7393),  Minnesota  (1891  G. 
S.  §  5727),  Missouri  (1889  E.  S.  §§ 
2196,  3195),  Montana  (1887  C.  S.  p.  68,  § 
23),  Nebraska  (1893  C.  S.  c.  96,  §  45,  c. 
23,  §  338),  Nevada  (1885  G.  S.  §  3088), 
New  Jersey  (1877  Rev.  1),  New  York 
<Code  0.  P.  §  755),  North  Carolina 
(1883  Code,  §  188),  Oregon  (1892  An. 
Laws,  §§  38,  39),  Pennsylvania  (1883 
Purd.  Dig.  p.  53,  ^§  10,  11,  p.  528;  § 
104,  p.  531,  §  118),  Tennessee  (1884  Code! 
§  3559),  Texas  (1888  R.  S.  Art.  1246), 
Vermont  (1880  R.  L.  §  732),  Virginia 
{1887  Code,  §  8806),  Washington  (1891 
An.  Stats.  §  147),  Wisconsin  (1889  An. 
Stats.  §  3803).  No  actions  abate  except 
libel,  malicious  prosecution,  and  nui- 
sance, in  Kansas  (1889  G.  S.  §  3866),  OJiio 
I  {1890  R.  S.  §§  5144,  5145).  No  actions 
for  tort  abate,  in  Oem^gia  (1883  Code,  S§ 
2967,  3438).  No  real  actions  abate, 
in  Maine  (1883  R.  S.  c.  104,  §  16), 
Wiseomin  (1889  An.  Stats.  §  3806); 
nor  actions  in  ejectment,  in  Mississippi 
{1893  An.  C.  §  1654),  Pen.nsylvania 
{1883  Purd.  Dig.  p.  531,  §  116).  Where 
a  party  to  any  action  dies,  tlie  court 
may  appoint  a  special  administrator  to 
continue  tlie  suit,  in  Arkansas  (1884 
Dig.  Stats.  §  5333),  New  Hampshire 
{1891  P.  S.  0.  191,  §§  14, 16),  New  Jersey 
{1877  Rev.  p.  8,  §§  1,  6),  New  York 
{Code  C.  P.  §8  757,  764).  And  see  p. 
*433,  American  note.  On  motion  of  tlie 
opposing  party  an  administrator  or  ex- 
ecutor may  be  substituted,  in  Maine 
{1883  R.  S.  c.  83,  §  36).  But  no  judg- 
ment against  decedent  can  be  revived 
against  personal  representatives  except 
by  suit  on  the  judgment,  in  Alabama 
{1886  Code,  §  3638).  For  the  particular 
provisions  of  the  above  statutes  and 
otlier  practice  acts  reference  must  be 
had  to  the  statutes  themselves,  which 
are  all  local  in  their  character. 

Abatement-suits  for  personal  injury. 
At  common  law  an  action   in  tort   to 


recover  damages  resulting  from  personal 
injuries  received  by  a  passenger  through 
the  negligence  of  a  common  carrier 
abates  on  the  death  of  the  party  and 
cannot  be  revived  by  his  personal  repre- 
sentative. Jacksonville  &c.  Co.  b. 
Chappell,  33  Fla.  616.  So,  the  statu- 
tory action  given  to  the  representatives 
of  a  decedent  whose  deatl^  was  caused 
by  the  negligence  of  another  abates 
upon  the  death  of  the  wrongdoer  and  an 
action  cannot  be  maintained  against  his 
representative.  Hegerich  v.  Keddie, 
99  N.  Y.  358  ;  Russell  ii.  Sunbury,  37 
O.  St.  372.  In  Illinois,  when  a  plaintiH 
pending  an  action  brought  by  him  to 
recover  for  a  personal  injury  resulting 
from  negligence  dies  from  some  other 
cause  than  such  injury,  the  action  will 
survive  and  may  be  prosecuted  in  the 
name  of  his  administrator,  Chicago 
&c.  Railroad  v.  O'Connor,  119  111.  586  ; 
Holton  v.  Daly,  106  111.  131  ;  but  not 
where  the  injury  complained  of  causes 
his  death.  Id.  In  Connecticut,  how- 
ever, an  action  for  injuries  to  the  person 
survives  to  the  administrator,  whether 
the  injuries  result  in  death  or  not. 
Murphy  e.  New  York  &c.  Railroad,  29 
Conn.  496.  And  in  North  Carolina, 
an  action  by  a  passenger  against  a 
railroad  company  for  damages  to  her 
person  does  not  abate  by  the  death  of 
the  plaintiff.  Peebles  «.  North  Caro- 
lina Railroad  Co.,  63  N.  C.  238.  And 
an  action  by  a  husband  to  recover  for 
loss  of  the  services  of  the  wife  and  for 
expenses  paid  inconsequence  of  injuries 
to  her  person  resulting  from  defendant's 
negligence  while  she  was  a  passenger 
survives  his  death.  Cregin  v.  Brooklyn 
City  Railroad,  75  N.  Y.  192  ;  S.  C.  88 
N.  Y.  595.  So,  an  action  by  a  parent 
for  the  loss  of  his  son  by  a  negligent 
explosion  on  defendant's  boat  survives 
to  his  personal  representative.  James  v. 
Christy,  18  Mo.  162.  But  at  common 
law  the  death  of  a  husband  or  parent 
was    no    ground  of  action,    Carey  v. 
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Berkshire,  1  Cush.  475  ;  although 
actions  against  towns  and  cities  for 
damages  to  the  person  occasioned  by 
defects  in  the  highways  survive  to  the 
administrator  of  the  person  injured. 
Hooper  «.  Gorham,  45  Me.  209  ;  De- 
mond  «.  Boston,  7  Gray  544. 

Death  of  party  l)ef  ore  judgment.  The 
substitution  of  the  administrator  upon 
the  death  of  the  original  plaintiff,  and 
the  filing  of  an  amended  complaint  by 
the  administrator,  are  only  steps  in 
continuation  of  the  original  action. 
Evans  v.  Nealis,  69  Ind.  148 ;  Haw- 
thorn V.  The  State,  57  Id.  286.  And 
the  death  of  one  of  the  parties  after 
reference  by  rule  of  court  does  not 
operate  to  revoke  the  power  of  the 
referee,  the  administrator  taking  up  the 
action  where  the  deceased  left  it. 
Bacon  ®.  Crandon,  15  Pick.  79.  If  the 
cause  of  action  survives,  the  plaintiff's 
administrator  may  revive  the  action, 
though  plaintiff  died  before  the  com- 
plaint was  served.  Plumer  «.  McDonald 
Lumber  Co.,  74.  Wis.  137.  But  tres- 
pass quare  clausum  fregit  is  not  within 
the  statute  of  New  Jersey  and  will  not 
be  continued  where  the  plaintiff  dies 
before  issue  joined.  Dickerson  v.  StoU, 
4  Zab.  550.  An  action  for  a  tort  to  the 
deceased  may  be  revived  by  his  personal 
representative  after  his  death.  Ward  v. 
Blackwood,  41  Ark.  295.  So,  an  action 
for  false  warranty  in  the  exchange  of 
cattle  may  be  continijed  by  the  adminis- 
trator of  the  plaintiff.  Booth  v.  North- 
rup,  37  Conn.  325.  And  a  suit  on  a 
verbal  promise  of  indemnity  by  an 
officer  to  his  deputy  against  a  judgment 
rendered  against  the  deputy  in  trover 
may  be  revived  on  the  plaintiffs  death 
by  his  representatives.  Robinson  v. 
Bennett,  50  Mich.  560.  If  the  defend- 
ant in  a  suit  of  detinue  dies  pending 
the  action,  it  may  be  revived  by  sci.  fa. 
against  his  executor,  only  where  the 
goods  demanded  have  come  to  the 
executor's  possession.     Allen  d.  Harlan, 


6  Leigh  42.  Where  the  plaintiff  in  an 
action  to  recover  land  died  after  devis- 
ing to  his  wife  the  rents  of  his  real 
estate  for  life,  the  executor  to  have 
charge  of  the  same,  the  action  may  be 
continued  by  the  executor.  Mc  Alpine  «. 
Baniel,  101  N.  C.  550.  And  where, 
after  a  verdict  for  injury  to  realty,  the 
defendant  filed  objections  and  obtained 
a  continuance  and  the  plaintiff  died,  the 
administrator  is  the  proper  party  to 
revive  the  proceeding.  Upper  Appo- 
mattox Co.  ■».  Harding,  11  Gratt.  1. 
Where  an  executor  moves  for  order  of 
revivor  without  notice  to  the  defendant 
or  making  proof  of  his  representative 
character,  defendant  waives  these  objec- 
tions by  arguing  a  demurrer  without 
such  objections.  Brooks  ii.  Northey, 
48  Wis.  455.  A  special  administratrix, 
moving  to  open  a  judgment  by  default, 
may  appeal  as  general  administratrix 
after  her  appointment  as  such.  Jeffer- 
son County  Banks.  Bobbins,  67  Wis.  68. 
And  where  an  action  is  dismissed  with 
costs  and  the  plaintiff  dies  pending 
appeal,  his  administrati-ix  may  have 
revivor  to  prosecute  an  appeal  to  relieve 
herself  from  liability  for  costs.  Camp- 
bell V.  Gallagher,  18  Civ.  Pro.  90. 
Where  an  action  is  revived  by  an 
administrator,  he  need  not  give  security 
for  costs,  under  statute  authorizing  the 
court  to  require  such  security  of  admin- 
istrators bringing  actions.  Sullivan  v. 
Remington,  27  Hun  270.  And  where 
a  plaintiff  dies  and  his  executor  con- 
tinues the  action,  upon  verdict  for 
defendant  for  an  amount  and  costs, 
execution  may  be  had  for  costs  against 
the  executor  personally.  Clarke  d.  Hig- 
gins,  3  Root  898. 

Where  from  any  cause  the  powers  of 
an  executor  cease,  an  action  commenced 
by  him  will  not  be  dismissed,  but  the 
court  will  permit  the  substitution  of 
the  administrator  de  bonis  non  and  the 
continuance  of  the  action.  Burlington 
&c.  Railroad  v.  Crockett,  17  Neb.  570  ; 
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Wood  v.  Plynn,  30  Hun  444;  Lea  «. 
Hopkins,  7  Pa.  St.  385.     So  of  a  suit  in 
chancery,  Fletcher  ■».    Weir,   7  Dana 
345 ;  and  where  the  administrator  re- 
signs.    Russell  ».  Erwin,  41  Ala.  293. 
The  revival  of  the  action  cannot  be  in 
the  name  of  the  administrator's  own  ad- 
ministrator, State  "0.  Murray,  8  Ark.  199  ; 
or  the  executor's  executor.    Bardstown 
&c.  Co.  V.  Howell  (Ky.),  17.  S.  W.  Rep. 
481.     An  action  brought  by  an  adminis- 
trator abates  if  the  subsequent  adminis- 
trator fails  to  prosecute  it,  but  he  may  be 
allowed  to    come  in    and  amend  the 
writ  on  motion.    Merrill  v.  Woodbury, 
61  N.  H.    504.     An  action  by  an  ex- 
ecutor as  such  on  a  written  obligation 
to  him  as  such  may  be  revived  by  the 
administrator  de  hords  non.    Hemphill 
V.  Hamilton,  11. Ark.  425. 
'  Death  of  party  after  judgment.    Al- 
though  at    common  law  a  judgment 
must  be   revived   after  the    death  of 
the  party  to  allow  execution  thereon, 
under  the  statute  this  is  unnecessary 
and  the  administrator  may  have  execu- 
tion without  revivor,  Wyant  v.  Wyant, 
38  Ind.  48 ;  for  a  judgment  recovered 
by  the  deceased  vests,  upon  his  death, 
in  his  legal  representative,  who    may 
have  execution  issued  in  his  own  name. 
Simmons  v.  Heman,  17  Mo.  Ap.  444. 
An  administrator  de  bonis  non  may  per- 
fect execution  already  begun  by  the 
administrator.    Lea  «.  Hopkins,  7  Pa. 
St.  385.    But  an  administrator  cannot 
maintain  an  action  to  procure  the  issue 
of  execution  on  a  judgment  recovered 
by  the  intestate  In  another  court,  but 
execution  should  be  procured  by  motion 
in  the  action  in  which  the  judgment 
was    obtained.    Lough  v.  Pitman,  25 
Minn.    120.     When  the  plaintiff  dies 
after  entry  of  judgment,  his  administra- 
tors cannot  be  substituted  as  plaintiffs 
in  order  to  issue  a  testatum  fi.  fa.,  but 
their  remedy  is  a  scire  facials.    War- 
wick V.   ,  Spencer    116.     An  ex- 
ecutor may  sue  on  a  judgment  in  his 


testator's  favor  without  leave  of  court, 
although  he  has  also  the  right  to  ex- 
ecution thereon.  Freeman  v.  Butcher, 
15  Abb.  N.  C.431  ;  Smith  «.Britton,  45 
How.  Pr.  438 ;  Code  Civ.  Pro.  §  1376. 
And  so  an  administrator  de  bonis  non 
may  maintain  an  action  of  debt  alleging 
that  the  executor  recovered  judgment 
against  the  defendant.  Dykes  «. 
Woodhouse,  3  Rand.  287.  An  adminis- 
trator suing  on  a  judgment  of  the  intes- 
tate need  not  allege  her  death  or  hia 
appointment,  which  is  matter  of  de- 
fense. Hansford  «.  Van  Auken,  79 
Ind.  157. 

An  administrator  may  sue  in  one  state 
on  a  judgment  recovered  in  his  repre- 
sentative capacity  in  another  state,  in 
his  own  name,   not  as   administrator. 
Talmage  «.  Chapel,  16  Mass.  71.    But 
in  a  suit  by  an  administrator,  in  Georgia, 
on  a  foreign  judgment  obtained  by  the 
administrator  de  bonisnon  in  another  state 
an  authenticated  exemplification  of  his 
letters  must  be  filed  as  required  by  the 
statute.    Buck  v.  Johnson,  67  Ga.  82. 
Where    in  action  by    executors    they 
recovered    judgment,    and     thereafter 
revived  it  by  scire  facias  as  executors, 
and  an  appeal  bond  was  given  to  the 
executors  as  such  and  judgment  obtained 
on  the  bond  by  one  of  the  plaintiffs  as 
surviving   executor,  the    surety    can- 
not object  that  plaintiffs  sued    under 
foreign  letters  testamentary.     Sasscer  v. 
Young,   6  Gill  &    J.   343.     Upon    the 
death  of  a  party  after  verdict,  judgment 
may  be  entered  as  of  the  term  when  the 
verdict  was  entered,  Lewis  v.  Soper,  44 
Me.   72 ;    where    plaintiff   in    trespass 
quare  elausum  f regit  so  died,  Goddard  t>. 
Bolster,  6   Me.  437  ;    even   where  the 
plaintiff  died  after  the  commencement 
of  the  next   term   pending  a   motion 
for  a  new  trial,  but  before  the  hearing  of 
the  motion.     Corwin  v.  Lowell,  16  Pick. 
170.     So,  on  a  verdict  for  the  plaintiff 
judgment  may  be  entered  in  his  favor 
after  the  death  of  the  defendant  even  in 


Ch.  IV.] 


Abatement  of  Actions. 


103 


an  action  which  would  not  have  sur- 
vived. Kelly  V.  Riley,  106  Mass.  339. 
And  whenever  a  party  dies  during  a 
term,  judgment  may  be  entered  as  of 
a  day  before  his  death,  Griswold  v. 
Hill,  1  Paine  C.  C.  483  ;  to  prevent 
failure  of  judgment.  Kelly  ».  Riley, 
106  Mass.  839. 

On  the  death  of  a  plaintiff  where  the 
cause  of  action  survives,  the  defendant 
may  serve  a  scire  facias  on  the  personal 
representatives  if  he  wishes  a  judgment 
-against  them.  Tyler  v.  Whitney,  8  Vt. 
26.  And  there  is  no  limitation  of  time 
within  which  the  administrator  of  a 
defendant  may  be  cited  to  defend  if  the 


action  survives.  Brighton  v.  Russell, 
13  Allen  221.  An  administrator  de  honis 
non  may  bring  a  writ  of  error  on  a  judg- 
ment against  the  previous  executor. 
Dale  «.  Roosevelt,  8  Cow.  333.  But  a 
judgment  cannot  be  revived  by  sd.  fa. 
against  an  administrator  in  one  of  the 
United  States  on  a  judgment  obtained 
against  a  different  administrator  of  the 
same  intestate  appointed  under  the 
authority  of  another  state.  Stacy  «. 
Thrasher,  6  How.  44,  60.  A  scirefacias 
against  an  executor  on  a  judgment  is 
barred  after  four  years.  McLellan  «. 
Lunt,  14  Me.  254  ;  Pettengill  v.  Patter- 
son, 39  Me.  498. 
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*BOOK  THE  FOURTH. 

OP  THE  ESTATE  OF  SEVERAL  EXECUTORS  OE  ADMINISTRATORS,, 
OF  THE  ESTATE  OF  AN  EXECUTOR  OF  AW  EXECUTOR,  AND 
OF  AN  ADMINISTRATOR  DE  BONIS  NON  ;  AND  OF  THE 
ESTATE  OF  AN  EXECUTRIX  OR  ADMINISTRATRIX,  WHO  IS  A 
FEME  COVEKT. 


CHAPTER  THE  FIRST. 

THE    ESTATE    OF   AN  BXECUTOE  OK  ADMINISTEATOE  CONSIDERED,  WHEN 
THBEB    AEE    SEVEEAL   EXECUTOES    OE    ADMINISTEATOES.f 

If  there  he  several  executors  or  administrators,  they  are  regarded 
Among  several  ex-  in  the  light  of  an  individual' person  (a).  TJiey  have  a 
ha,th°"h^'^whoie  joint  and  entire  interest  in  the  effects  of  the  testator  or 
*^'^'''-  intestate,  including  chattels  real  (b),  which  is  incapable 

of  being  divided ;  and  in  case  of  death  such  interest  shall  vest  in  the 
survivor  (c),  without  any  new  grant  by  the  court  {d).  Consequently, 
if  one  of  two  executors  or  administrators  grant  or  release  his  interest 
in  the  testator's  or  intestate's  estate  to  the  other,  nothing  shall  pass  ; 
because  each  was  possessed  of  the  whole  before  (e).  So,  if  one  of 
several  executors  release  but  his  part  of  the  debt,  it  has  been  held 
that  the  whole  is  discharged  (/"). 

*Again,  if  two  men  have  a  lease  or  term  of  years,  as  executors,  and 

fSee  American  note  on  page  *828,  goods  of   the  testator,  he  alone  may- 

infra.  maintain  an   action  for  the  price,  not 

(a)  3  Bac.  Abr.  30,  tit.  Exors.  (D.  1).  naming  himself    executor  :    Godolph. 

(b)  Anon.  Dyer,  33  b.  Com.  Dig.  tiM  supra.  Wentw.  Oil.  Ex.  324, 14th 
Admon.  (B.  13).  edit.    Brassington    «.  Ault,    2  Bingh. 

(c)  See  the  judgment  of  Parke,  B.,  in  177  :  So  if  goods  be  taken  out  of  the 
Nation  «.  Tozer,  1  Cr.  Mess.  &  R.  174.  possession  of  one  of  several  executors  : 

(d)  Ante,  p.  *411.  See  infra,  Pt.  III.  Godolphin  and  Wentworth,  ubi  supra. 
Bk.  I.  Ch.  II.  as  to  the  distinction  taken  And,  generally,  if  one  executor  alone- 
by  some  authorities  between  Executors  contracts  on  his  own  account,  he  must 
and  Administrators.  sue  alone  on  such  contract,  notwlth- 

(e)  Godolph.  Pt.  2,  c.  16,  s.  1.  standing  the  money  recovered  will  be: 
(/)  Godolph.  Pt.  3,  c.  16,  s.  1.     But      assets:  Heath  ».  Chilton,  13  M.  &  W.. 

if   one  executor  of  several    alone  sell      683.    Ante,  p.  *765. 
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the  one  of  them  grant  all  his  right  and  interest,  and  all  that  apper- 
tains to  him  by  virtue  of  the  lease,  to  A.,  the  whole  term  of  years 
passes  ;  because  every  executor  has  an  entire  authority  and  interest ; 
otherwise  of  other  joint  tenants  of  a  term  (cf).  Therefore,  if  a  lease- 
of  a  thousand  acres  of  land  comes  to  two  executors,  no  partition  or 
division  can  be  made  between  them,  as  between  joint  lessees  of  land, 
where  each  hath  but  a  moiety  in  interest,  though  possession  of  and 
throughout  the  whole  :  but  among  executors  each  hath  the  whole  ; 
and,  therefore,  if  he  grants  his  part  he  grants  the  whole  {K).  Yet  one 
executor  may  demise  or  grant  the  moiety  of  the  land  for  the  whole 
term,  and  so  may  the  other  :  And  by  this  means  they  may  settle  a 
moiety  for  each  in  some  third  person  intrusted  for  them  (i). 

Since  several  executors  have  a  joint  and  entire  interest  in  all  the 
goods  of  th^ir  testator,  including  chattels  real,  it  follows  that  the 
act  of  one,  in  possessing  himself  of  the  effects,  is  the  act  of  the- 
others,  so  as  to  entitle  them  to  a  joint  interest  in  possession,  and  a. 
joint  right  of  action,  if  they  are  afterward  taken  away  (K). 

Again,  since  several  executors  or  administrators  have  a  joint  and 
entire  interest  in  the  estate  in  action  of  the  deceased,  it 

ScvGr&l  fiXGCtitors 

follows,  thr.t  they  cannot  maintain  an  action  in  right  of  cannot    sae    on 

a  promise     made 

the  deceased,  upon  a  contract  made  by  the  deiendant  jointly  with  one 
jointly  with  one  of  themselves  {V).  Therefore,  to  an 
action  *of  assumpsit  by  several  executors,  it  was  held  a  good  plea  in 
bar,  that  the  promises  were  made  by  the  defendant  jointly  with  one 
of  the  plaintiffs  :  And  Mr.  Justice  Buller  said,  "  the  promise  was  made 
jointly  with  one  of  the  plaintiffs  :  How  can  he  sue  himself  in  a  Court 
of  Law  ?     It  is  impossible  to  say  a  man  can  sue  himself  "  (m). 

With  respect  to  the  power  of  one  of  several  executors  or  adminis- 
trators over  the  estate  of  the  deceased,  that  subject  will  po„er  of  one  of 
be  more  conveniently  further  discussed  hereafter,  to-  &c^^OTe?^^the°esl 
gether  with  the  power  of  executors  and  administrators  **'®- 
generally  (n). 

{g)  Anon.     Dyer,  33,  h.  (m)  Moffat  v.  Van  Millengen,  2  Bos. 

(h)  Dyer,   23,    b.   in  ma/rgine.      Go-  &  Pull.   124,   note  (o).     Fitzgerald  v. 

dolph.  Pt.  3,  c.  16,  s.  3.  Boehm,  6  B.  Moore,  333.     As  to  bring- 

(i)  Godolph.  Pt.  3,  c.  16,  s.  3.  ing  the  action  by  the  surviving  execu- 

(k)  Nation  v.  Tozer,  1  Or.  Mees.  &  tors  after  the  death  of  that  executor 

B.  174.    4  Tyrwh.   563,  by  Parke,  B.  who  was  a  co-contractor  with  the  de- 

But  see  note  (/)  supra.  fendant,  see  Rose  t).  Poulton,  3  B.  & 

(Z)  Godolph.  Pt.  13,  c.  6,  s.  3.    Adol.  833. 

11.  Adams,  1  Younge,  117.   But  &&epost,  (n)  Infra,  Pt.  III.  Bk.  I.  Ch.  II. 
Pt.  III.  Bk.  I.  Ch.  II. 
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*CHAPTER  THE  SECOND. 

OF  THE  ESTATE  OP  AN  EXECUTOK  OE  AN  EXBCUTOE,  OE  OF  AN  ADMIN- 
ISTRATOE  DE  BONIS  NON  :  AND  OF  THE  ESTATE  OP  A  FEME  COVBET 
BXECUTEIX    OE   ADMlNISTI^ATEIX.f 

An  executor  of  an  executor,  in  however  remote  a  series,  has  the 
Executor  of  exec-  same  interest  in  the  effects  of  the  first  testator  as  the 
"'°"'-  first  and  immediate  executor  (a).     With  respect,  indeed, 

to  ohoses  in  action,  it  should  seem  to  have  been  established,  at  common 
law,  that  an  executor  of  an  executor  could  not  bring  actit>ns  in  respect 
of  the  original  testator  (S).  But  by  statute  25  Edw.  III.  st.  5,  c.  5,  it  is 
enacted,  that  executors  of  executors  shall  have  actions  of  debts, 
accompts,  and  of  goods  carried  away  of  the  first  testators.  An  exec- 
utor of  an  executor  is  within  the  equity  of  the  statute  of  32  Hen.  VIII. 
■c.  3Y,  with  respect  to  remedies  for  rent  arrear  in  certain  cases  (c). 

An  administrator  de  bonis  non  is  entitled  to  all  the  goods  and  per- 
Administrator  de  sonal  estate,  such  as  terms  for  years,  household  goods, 
■bonunon.  ^^^  which  remain  in  specie,  and  were  not  administered 

T)y  the  first  executor  or  administrator  (d).  Also  it  is  holden  that  if 
an  executor  receives  money  in  right  of  *his  testator,  and  lays  it  up  by 

f  See  American  note  at  end  of  this  was  removed  by  his  ■widow  to  another 

■Chapter.  house,  in  which  she  resided,  until  her 

(a)  Wentw.  Off.  Ex.  c.  20,  p.  462,  463,  death  in  1832,  with  her  daughter  E., 

14th  edit.     Com.  Dig.  Administration  and  continued  during  that  period  to 

(Gr.).  use  the  furniture :  In  October,  1829,  the 

(J)  "Wentw.  Off.  Ex.  c.  20,  p.  461,  widow  caused  the  furniture  to  be 
14th  edit.  It  is  diflScult  to  see  on  what  valued,  in  order  to  her  taking  out  ad- 
principle  this  doctrine  rested  ;  espe-  ministration  to  L.,  which  she  afterward 
.cially  as  it  was  held  at  common  law,  did  :  In  1838,  tlie  furniture  was  sold  by 
that  execution  might  be  sued  out  on  a  the  defendant  (who  had  married  another 
judgment  or  statute  by  an  executor  of  daughter  of  L.),  with  E.'s  concurrence  : 
an  executor :  Ibid.  In  1840  (disputes  having  arisen  about 

(c)  Wentw.  Off.  Ex.  c.  20,  p.  462,  the  distribution  of  the  proceeds),  E. 
14th  edit.    Infra,  p.  *797.  took  out  administration  to  her  mother  : 

(d)  Wankford  «.  Wankford,  1  Salk.  It  was  held,  that  E.  could  not  maintain 
306,  by  Lord  Holt.     Bac.  Abr.  Execu-  trover  for  the  furniture  without  having 
tors  (B.  2),  2,    L.  was  possessed  of  fur-  taken  out  administration  de  bonis  mm  to 
hiture  and  other  property,  and  on  his  L. :  Elliott  v.  Kemp,  7  M.  &  W.  306. 
■death,  intestate,  in  1827,  the  furniture 
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itself,  and  dies  intestate,  this  money  shall  go  to  the  administrator  de 
bonis  non,  being  as  easily  distinguished  to  be  part  of  the  testator's 
■effects  as  goods  in  specie  (e).  And  wherever  assets  are  in  the  hands 
of  a  third  person,  at  the  death  of  an  administrator,  or  executor  intes- 
tate, the  administrator  de  bonis  non  may  sue  for  their  recovery  (/'). 

There  is  such  a  privity  of  estate  between  the  former  executor  or 
administrator,  and  the  administrator  de  bonis  non,  that,  in  assumpsit 
brought  by  the  administrator  de  bonis  non,  the  promise  may  be  laid 
to  have  been  made  to  the  former  executor  or  administrator  {g).  So 
if  a  former  administrator  *enters  into  an  agi'eement  for  the  sale  of  a 
lease  of  a  chattel  interest  belonging  to  the  intestate,  and  dies  before 
the  agreement  is  completed,  the  administrator  de  bonis  non  stands  in 
such  privity  of  estate  that  he  will  be  compelled  to  carry  the  agree- 
ment into  execution  (A). 

If  the  original  executor  or  administrator  has  fraudulently  aliened 
the  assets  for  his  own  use  in  collusion  with  the  vendee  (i),  such  assets 
will  be  considered,  in  equity,  as  unadministered,  and  will  consequently 
pass  as  such  to  the  administrator  de  bonis  non  /  who  in  that  charac- 
ter may  apply  to  a  court  of  equity  to  have  the  sale  set  aside,  and  to 
have  the  legal  estate  conveyed  to  him.  Thus  where  a  testatrix  having 
•directed  that  a  leasehold  should  be  sold,  and  the  money  divided  among 

(e)  Wankford  v.  Wankford,  1  Salk.  the  sums  paid  to  them  in  the  course  of 

306.     Bac.  Abr.  Executors  (B.  3),  3.  the  proceedings,  and  from  which  it  ap- 

(/)  Langford  v.  Mahony,    4  Dr.  &  peared  that  the  costs  incurred  exceeded 

Warr.  81,  107.     In  that  case  a  firm  of  the  sum  retained  by  a  sum  of  about 

■solicitors  in  Ireland  were  employed  by  101. :    In    this    account    the    executors 

an  administrator,  to  recover  a  debt  due  acquiesced,  although  it  did  not  appear 

to  his  intestate,  and  they  had  a  power  that  there  ever  had  been  any  formal 

-of  attorney  from  the  administrator,  who  settlement  of  it :  and  there  was  no  taxa- 

was  resident  in  England,  authorizing  tion  of  the  costs  :  It  was  held  by  Sug- 

them  to  receive  moneys,  and  to  act  gen-  den,  C,  of  Ireland,  affirming  the  order 

erally  for  him  in  all  matters  connected  of  the  Master  of  the  Rolls,  that  an  ad- 

with  the  affairs  of  the  administration  :  ministratrix  de  bonis  non  of  the  intestate 

The  solicitors  paid  over  to  the  adminis-  was  entitled  to  have  the  bill  referred 

trator  certain  sums,  which  they  received  for  taxation,  and  that,  under  the  cir- 

during  the  course  of  the  proceedings,  cumstances,   the    settlement  with    the 

and  retained  the  residue  in  payment  of  executors  of  the  administrator  was  not  a 

their  costs  :  the  bill  of  costs  was  not  bar  to  such  right, 

■delivered  to  the  administrator  during  (g)  Hirst    «.   Smith,    7    T.    R.    183. 

ihis  lifetime,  but,  after  his  death,  an  ac-  Moseley  i>.  Rendell,  L.  R.  6  Q.  B.  338. 

count  was  furnished  to  his  executors  by  See  ante,  p.  *764:. 

the  solicitors,  setting  forth  these  costs,  (h)  Hirst  v.  Smith,  7  T.  R.  183,  183, 

and  applying  in  payment  thereof  the  by  Lord  Kenyon. 

•sums  which  they  had  retained  out  of  (i)  See  infra,  p.  *804,  et  seg. 
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five  persons,  the  administrator  with  the  will  annexed,  alleging  that  he 
had  become  entitled  to  it  by  an  agreement  with  the  legatees,  assigned 
it  over  for  valuable  consideration  :  And  it  was  holden,  that,  at  his 
death,  it  remained  assets  unadministered  :  and  that  the  purchaser 
must  be  directed  to  convey  it  to  the  administratrix  de  bonis  non, 
though  the  persons  beneficially  interested  were  not  all  parties  to  the 
suit  {k).  It  must  however  be  observed,  that  if  the  administrator,  in 
his  character  of  administrator,  had  sold  the  property,  and  the  purchaser- 
had  been  ignorant  of  the  real  nature  of  the  transaction,  the  sale  could 
not  have  been  set  aside  {I). 

If  by  some  of  the  means  specified  in  an  earlier  part  of  this  work  (m), 
the  property  in  any  of  the  effects  of  the  deceased  has  been  changed 
by  the  original  executor  or  administrator,  and  has  vested  in  him  in 
his  individual  capacity,  such  effects  will  go  to  his  own  administra- 
tor or  executor,  and  not  to  the  administrator  de  bonis  non.  Thus, 
in  Drue  v.  Baylie  {n),  an  administrator  made  an  underlease  of  the 
*intestate's  term  of  years,  reserving  rent  to  himself,  his  executors, 
&c.,  with  a  covenant  to  pay  the  rent, 'and  died  :  and  it  was  holden, 
that  his  executor,  and  not  the  administrator  de  bonis  non,  should  have 
the  rent.  So  in  Skeffington  v.  Whitehurst  (o),  it  was  holden  by 
Alderson,  B.,  that  upon  the  death  of  an  administrator,  who  has 
mortgaged  the  leasehold  estate  of  his  intestate,  reserving  the  power 
of  redemption  to  himself,  his  executors,  administrators,  and  assigns, 
the  equity  of  redemption  vests  in  the  personal  representative  of  the 
administrator,  and  not  in  the  administrator  de  bonis  non  of  the  intes- 
tate. But  on  appeal  to  the  House  of  Lords  from  this  decision,  although 
it  was  affirmed  on  other  grounds.  Lords  Cottenham,  Brougham,  and. 
Campbell,  did  not  concur  with  the  view  which  the  learned  baron  had 
thus  taken  of  the  case  {p)  ;  for  that  although  no  action  at  law  could 
be  brought  on  the  mortgage  deed,  except  in  the  name  of  the  personal 
representative  of  the  administrator,  yet  when  it  is  clear  that  he  has 
no  claim  on  the  estate,  and  that  the  administrator  de  bonis  non  is  the 
person  to  whom  a  reconveyance  must  ultimately  be  executed,  there 
seems  no  reason  why  the  latter  should  not  be  allowed  to  file  a  bill 
against  the  mortgagee  to  redeem  {q). 

Qc)  Cubbidge  11.  Boatwright,  1  Euss.  (p)  Skeffington  «.  Budd,  9  CI.  &  F.. 

Chan.  Cas.  549.  220,  S48. 

(t)  See  infra,  p.  *802,  et  aeq.  (?)  The  decision  of  Lord  Nottingham 

(m)  Ante,  p.  *566.  in  Butler  v.  Bernard,  3  Freem.     189, 

(n)  1  Freem.  462.  was  considered  by  Alderson,  B.,  as  one 

(0)  3  Younge  &  Coll.  1.  which  governed  the  case  before  him. 
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Again,  the  admininistrator  de  bonis  non  is  entitled  to  all  debts  due 
and  owing  to  the  original  testatoi-  or  intestate  ;  but  in  this  instance 
also,  the  original  executor  or  adminis*trator  may,  in  some  cases,  have 
so  altered  the  property  in  a  chose  in  action,  as  to  transmit  it  to  his 
own  personal  representative,  and  not  to  the  administrator  de  bonis 
non.  Thus  where  ^.  died  intestate,  and  his  son  took  out  administra- 
tion to  him,  and  received  part  of  a  debt,  being  rent  arrear  to  the 
intestate,  and  accepted  a  promissory  note  for  the  residue,  and  then 
died  intestate  ;  it  was  held  that  this  acceptance  of  the  note  was  such 
an  alteration  in  the  property  as  vested  it  in  the  son,  and,  therefore,  on 
his  death,  it  should  go  to  his  administrator,  and  not  to  the  adminis- 
trator de  bonis  non  (r). 

But  it  should  seem  from  the  case  of  Catherwood  v.  Chabaud  (s), 
that  where  the  substituted  cause  of  action  is  such  that  the  first 
executor  or  administrator  may  sue  in  his  representative  character,  the 
right  of  action  devolves  upon  the  administrator  de  bonis  non  of  the 
original  deceased  :  for  he  succeeds  to  all  the  legal  rights  which 
belonged  to  the  fii'st  executor  or  administrator  in  his  representative 
capacity  {t).  Therefore  where  a  bill  of  exchange  was  indorsed 
generally,  but  delivered  to  S.  C,  as  administratrix  of  I.  C,  for  a  debt 
due  to  the  intestate,  and  S.  C.  died  before  the  bill  became  due  and 
before  it  was  paid  ;  it  was  held  that  the  administrator  de  bonis  non 
of  I.  C.  might  sue  upon  the  bill  (li).  In  such  cases  it  does  not  follow, 
because  the  administrator  de  bonis  non  may  sue,  that  the  representa- 
tive of  the  original  executor  or  administrator  may  not  sue  :  there  may 
be  instances  where  the  latter  might  and  ought  to  sue  :  viz.,  if  the 
first  administrator  or  executor  has  made  himself  a  debtor  to  the 
estate  of  the  original  deceased  for  the  amount  of  a  bill  received  in 
payment  of  a  debt  due  to  that  estate  {x). 

With   respect  to  enforcing   judgments   obtained  by   the   original 

But    in    the    House    of  Lords   it  was  representativeof  the  administrator,  after 

observed  by  Lord  Campbell,   that  in  the  estate  had  been  reconveyed  to  him, 

Butler  V.  Bernard  it  seems  to  have  been  might  himself  be  called  on  to  convey  to 

taken  that   the  representative    of  the  the  administrator  de  bonis  non. 

administrator  had  some  claim  on  the  (r)  Barker  'o.   Talcot,   1  Vern.   433. 

estate,   so  that,  when  a  reconveyance  Bac.  Abr.  Executors  (B.  2),  2. 

had  been  executed  to  him,  he  would  («)  1  Barn.  &  Cress.  150. 

not  have  been  accountable  to  the  admin-  {t)  See  ante,  p.  *764. 

isimiov delonis Twn ;  and  Lord  Netting-  (u)  Catherwood  ».  Chabaud,  1  Barn. 

ham  intimated  no  opinion  that  a  bill  to  &  Cress.  150. 

redeem  may  not  be  maintained  by  the  (x)  lb.  156,  per  Lord  Teriterden. 

administrator   de  bonis  non,  where  the 

r*792] 
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executor  or  administrator,  the  rights  of  the  administrator  de  bonis  non 
which  were  formerly  governed  by  17  *Car.  II.  c.  8,  s.  2  (now 
repealed),  would  seem  now  to  be  governed  by  Rules  of  the  Supreme 
Court,  Order  XLII.,  r.  23. 

If  the  original  executor  or  administrator,  in  his  own  name,  brings 
trespass  for  goods  taken  out  of  his  possession,  which  were  the  testa- 
tor's or  intestate's  and  dies,  his  own  executor  or  administrator  must 
take  execution  of  the  judgment  ;  but  in  the  case  of  an  executor  of  an 
executor,  he  shall  hold  the  proceeds  of  the  execution  as  assets  of  the 
first  testator,  and  in  the  case  of  an  executor  or  administrator  of  an 
original  administrator,  or  of  an  administrator  of  an  original  intestate 
executor,  he  shall  be  compelled  in  equity  to  pay  them  to  the  adminis- 
trator de  bonis  non  (y). 

Although  marriage  was  before  the  passing  of  the  Married  Women's 

tat     f  I'^'ops'^ty  -^''tj  1882,  an  absolute  unqualified  gift  by  the 

an  executrix  who  wife  to  the   husband   of   all  the   goods   and  personal 

IB  a  feme  amert.  °  '^ 

chattels  which  she  was  possessed  of  at  that  time,  or 
became  so  afterward  in  her  own  right,  yet  the  marriage  made  no  gift 
to  him  of  the  goods  and  chattels  which  belonged  to  his  wife  in  auter 
droit  as  executrix  or  administratrix  :  because  such  a  gift  might  prove 
disadvantageous  to  the  creditors,  &c.,  of  the  testator  or  intestate  : 
besides,  since  the  wife  took  no  beneficial  interest  in  the  property, 
there  was  none  which  the  law  could  transfer  to  her  husband  (z). 

Since  the  commencement  of  the  Married  Women's  Property  Act, 
1882  \i.  e.,  1  Jan.  1883],  a  married  woman  is  by  virtue  of  the  provi- 
sions of  section  1  (2),  capable  of  entering  into  and  rendering  herself 
liable  in  respect  of  and  to  the  extent  of  her  separate  property  on  any 
"contract "...   in  all  respects  as  if  she  were  a,  feme  sole. 

By  section  24  of  the  act  it  is  provided  that  the  word  "contract" 
in  the  act  shall  include  the  acceptance  of  any  trust,  or  the  office  of 
executrix  or  administratrix. 

This  act  places  a  married  woman,  whenever  married,  in  the  position 
of  a  feme  sole,  and  as  it  is  further  provided  by  *section  24  that  the 
husband  of  an  executrix  or  administratrix  shall  not  be  subject  to  any 
liabilities  incurred  by  his  wife  by  reason  of  any  breach  of  trust  or 
devastavit  committed  by  her  as  executrix  or  administratrix,  either 
before  or  after  her  marriage,  unless  he  h'as  acted  or  intermeddled  in 
the  trust  or  administration,  there   ceases  to  be   any  reason  for   his 

iy)  Yaites  *  Gough,  Telv.  33.  chell,  11  Mod.  178.     1  Roper,  Husband 

(z)  Co.  Lit.  351.     Thompson  ».  Pin-      and  Wife,  187,  3nd  edit 
[*793]         [*794] 
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administering  in  his  wife's  right  for  his  own  safety,  as  there  was 
before  the  passing  of  the  act. 

By  Stat.  21  &  22  Vict.  c.  108,  s.  7,  it  is  enacted,  that  "the  provi- 

21  &  38  Vict  i>  ^^'^^  ^°  ^^'^  ^°*'  ^^^  ^'^  *^®  ^*^*-  ^*^  ^  ^-^  Vict.  c.  85, 
ifs.  respecting  the  property  of  a  wife  who  has  obtained  a 

decree  for  judicial  separation  or  an  order  for  protection,  shall  be 
deemed  to  extend  to  property  to  which  such  wife  has  become  or  shall 
become  entitled  as  executrix,  administratrix,  or  trustee,  since  the 
sentence  of  separation,  or  the  commencement  of  the  desertion  (as  the 
case  may  be),  and  the  death  of  the  testator  or  intestate  shall  be 
deemed  to  be  the  time  when  such  wife  became  entitled  as  executrix 
or  administratrix  (a). 

As  to  the  wife's  power  over  her  estate   as   executrix,   it  will  be 

,  proper  to  consider  the  question  hereafter  (5),  together 

over    her  estate  with  the  subiect  of  the  power  of  a  feme  covert  execu- 

as  executrix.  j  j.  •/ 

trix  or  administratrix  generally. 


(a)  As  to  estate  vested  in  a  married 
woman  as  executrix,  after  a  protection 
order  under  the  Divorce  Act,  but  prior 


to  the  passing  of  this  statute,  see  Bathe 
V.  Bank  of  England,  4  K.  &  J.  564. 
(J)  Pt.  III.  Bk.  I.  Ch.  IV  . 


\BxecutoT  of  executor.  For  Ameri- 
can statutes  changing  the  common-law 
status  of  the  executor  of  a  deceased 
executor,  as  well  as  for  other  cases 
upon  this  subject,  see  vol.  1,  p.  393,  ubi 
supra.  See  too,  Croswell  on  Exrs.  § 
114  ;  Schouler  on  Exrs.  §  43  ;  Woerner 
on  Admn.  §  350.  See  also  as  to  the 
powers  of  an  executor's  executor  in  the 
United  States,  p.  *832,  n.,  ubi  infra. 
"Where  such  a  statute  prevails,  the 
Probate  Court  has  no  jurisdiction  to 
receive  or  pass  an  account  of  the 
original  estate  by  the  executor  of  the 
original  executor.  Wetzler  «.  Fitch, 
52  Cal.  638.  And  an  action  will  not  lie 
for  an  unpaid  legacy  against  the  execu- 
tor of  a  deceased  executor.  Prescott  v. 
Morse,  64  Me.  433.  ^ 

In  the  absence  of  such  statute  the 
common-law  rule  is  recognized  in  the 
United  States,  putting  the  executor  of 
the  executor  in  his  place  as  to  the  estate 
of  the  original  decedent.  Burch  «. 
Burch,  19  Ga.  174 ;   Dean  ®.  Dean,  7 


Mon.  304.  If  an  executor  had  become 
liable  to  pay  a  legacy  and  had  neg- 
lected to  do  so,  and  the  legatee  could 
have  sued  the  original  executor  for  his 
legacy,  he  can  sue  his  executor  if 
sufficient  assets  of  either  estate  have 
come  to  his  hands.  Windsor  ».  Bell, 
61  Ga.  671.  But  if  the  original  ex- 
ecutor dies  after  probate  of  the  will, 
but  before  letters  issued,  their  issue 
being  suspended  during  an  appeal 
from  the  probate,  his  executor  will  not 
take  the  original  estate.  Will  of  Dray- 
ton, 4  McCord  46.  So,  if  the  original 
testator  by  his  will  provides  for  the 
appointment  of  an  administrator  in  case 
of  the  death  of  his  executor.  Eoanoke 
Navigation  Co.  ®.  Green,  8  Dev. 
434.  But  the  executor's  executor 
cannot  defeat  a  creditor's  petition  for 
Ji.fa.  against  the  original  estate  by  a 
renunciation  as  to  it  after  notice  of  the 
petition  is  served  on  him.  Hart  v. 
Smith,  30  Fla.  58. 
The  common-law  estate  and  author- 
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Ity  of  an  executor's  executor  does 
not,  however,  extend  to  the  admin- 
istrator of  an  administrator.  Ray 
V.  Doughty,  4  Blackf .  115 ;  Hen- 
derson v.  "Winchester,  31  Miss.  290. 
The  personal  representative  of  the 
deceased  administrator  holds  the  un- 
administered  assets  of  the  first  intestate 
for  no  other  purpose  than  to  turn  them 
over  to  the  administrator  de  bonis  non. 
University  v.  Hughes,  90  N.  C.  537. 
So,  the  executor  of  an  administrator  is 
not  chargeable  as  representative  of  the 
original  intestate,  although  he  may  be 
charged  for  the  devastavit  of  his  testa- 
tor in  the  same  manner  that  his  testator 
might  have  been  charged  if  living. 
Arline  v.  Miller,  32  Ga.  330.  If,  how- 
ever, a  note  is  given  to  B.  as  "adminis- 
trator of  the  estate  of  A.,  deceased,"  it 
may  be  sued  by  B.  in  his  own  name, 
and  upon  his  death  his  administrator 
may  sue  on  the  note,  and  not  the  ad- 
ministrator de  bonis  non.  Newhall  v. 
Turney,  14  111.  338. 

Administrator  de  bonis  non.  The  ad- 
ministrator de  bonis  non  takes  all  unad- 
ministered  assets,  Schouler  on  Exrs.  § 
408  :  Woerner  on  Admn.  §  351 ;  Kelly  v. 
Kelly,  9  Ala.  908  ;  and  may  include  them 
in  his  inventory,  although  not  actually 
in  his  hands.  Fay  e.  Muzzey,  13  Gray 
53.  And  he  may  recover  for  injury  done 
to  such  property  before  his  appointment. 
Bell !).  Speight,  11  Humph.  451.  Such 
assets  will  include  a  note  delivered  by 
the  administrator  in  chief  without 
authority  to  the  guardian  of  the  chil- 
dren of  the  deceased,  Morse  v.  Clay- 
ton, 31  Miss.  873  ;  Stevens  i>.  Goodell, 
3  Met.  34  ;  debts  owing  to  the  adminis- 
trator as  such,  Varnum  ».  Taylor,  59 
Hun  554  ;  and  property  received  by 
the  administrator  and  converted  to  his 
own  use,  Slagle  v.  Entrekin,  44  O.  St. 
637 ;  or  fraudulently  transferred  by 
the  administrator,  Swink  v.  Snodgras, 
17  Ala.  653  ;  Cochran  v.  Thompson,  18 
Tex.   653 ;    Porniquet  «.   Forstall,   34 


Miss.  87 ;  or  unlawfully  disposed  of  by 
Mm.    Bell  ■».  Speight,  11  Humph.  451. 

,  in  Massachusetts,  moneys  in  the 
hands  of  an  attorney,  which  are  the 
proceeds  of  land  sold  by  the  order  of 
the  court.  Marvel  ».  Babbitt,  143 
Mass.  336.  And  in  Alabama,  a  bond 
taken  by  an  administrator  for  goods 
sold  by  him  goes  to  his  successor  as 
assets.  King  «.  Green,  3  Stew.  (Ala.) 
133  ;  Spencer  «.  Eutledge,  11  Ala.  590 ; 
although  the  rule  is  otherwise  in  Ken- 
tucky. Saffran  ■».  Kennedy,  7  J.  J. 
Marsh,  188. 

Money  in  the  hands  of  the  administra- 
tor as  shown  by  his  last  accounting  is 
unadministered  assets,  and  goes  to  his 
successor.  Donaldson  ii.  Raborg,  26 
Md.  312.  So,  where  it  has  been  laid 
up  or  deposited  by  itself.  Pinney  v. 
Barnes,  17  Conn.  430.  So,  where  the 
administrator  in  chief  had  given  no 
notice  to  creditors  and  was  removed 
with  no  evidence  that  all  the  debts  of 
the  estate  were  ascertained  and  paid, 
Stewart  v.  Phenice,  65  la.  475 ;  and 
although  obtained  by  suit  on  the  pro- 
bate bond.  Wiggin  v.  Swett,  6  Met. 
197.  But  not  so  far  as  it  has  been  ex- 
pended boimfjde  by  his  personal  repre- 
sentatives in  the  administration  of  his 
estate.  Mulford  v.  Mulford,  13  Stew. 
(N.  J.)  163. 

But  the  administrator  de  bonis  non 
does  not  take  administered  assets, 
Schouler  on  Exrs.  §  408 ;  Woerner  on 
Admn.  §  351  ;  Cochran  v.  Thompson, 
18  Tex.  653  ;  such  as  a  note  taken  for 
property  of  the  estate  hired  out  by  him, 
Harney  «.  Dutcher,  15  Mo.  89 ;  or  a 
judgment  recovered  by  the  administra- 
tor on  a  note  taken  by  him  for  goods 
of  th*  intestate  which  he  had  sold, 
Oglesby  v.  Gilmore,  5  Ga.  56 ;  or  the 
price  of  property  sold,  Calder  v.  Pyfe, 
3  Cranch  C.  C.  430  ;  although  a  suit 
by  the  executor  for  the  price  was  pend- 
ing at  the  time  of  his  removal.  Gil- 
bert V.    Hardwick,   11  Ga.    599.    So, 


Ch.  ii.J 


Of  an  Administrator  de  bonis  non. 


113 


money  collected  by  an  attorney  em- 
ployed by  the  administrator  in  chief  is 
administered  assets  to  be  included  (on 
his  removal)  in  his  account  to  the  Pro- 
brate  Court  and  not  recovered  by  his 
successor  in  an  action  by  him  against 
the  attorney.  Sloan  «.  Johnson,  32 
Miss.  47.  And  the  administrator  de 
bonis  non  cannot,  by  his  mere  elec- 
tion, convert  into  assets  the  proceeds 
of  an  illegal  sale  of  land  made  by  his 
predecessor.  Woods  v.  Legg,  91  Ala. 
511.  So,  where  the  maker  of  a  note 
becomes  the  executor  of  the  payee  and 
fails  to  inventory  the  note,  it  is  ex- 
tinguished as  siich,  and  chargeable  as 
assets  in  his  hands,  and  cannot  therefore 
be  recovered  in  an  action  by  the  ad- 
ministrator de  bonis  non  against  the 
executor  after  his  resignation.  Tar- 
bell  V.  Jewett,  129  Mass.  457.  But  see, 
contra,  Kelsey  ».  Smith,  2  Miss.  68. 

Privity  of  estate — Contracts.  Strictly 
speaking  there  is  no  privity  of  estate 
between  a  former  executor  or  adminis- 
trator and  the  administrator  de  bonis 
non,  Alsop  ».  Mather,  8  Conn.  584; 
American  Board's  Appeal,  37  Conn. 
344  ;  Estate  of  Small,  5  Pa.  St.  258  ; 
although  he  is  bound  by  admissions  of 
his  predecessor  made  in  good  faith  in 
the  due  administration  of  the  estate. 
Duncan  «.  Watson,  38  Miss.  187.  And, 
in  general,  the  power  of  the  adminis- 
trator de  bonis  non  is  the  same  as  that 
of  his  predecessor.  Shackelford  «. 
Runyon,  7  Humph.  41.  So,  a  general 
administrator  succeeds  to  all  the  rights 
of  a  special  administrator,  Cowles  v. 
Hayes,  71  N.  C.  330  ;  and  in  North 
Carolina,  he  may  sue  on  a  note  given 
to  the  special  administrator  for  prop- 
erty sold  by  him.  Id.  So,  an  adminis- 
trator de  bonis  non  may  sue  on  a 
specialty  taken  by  the  executor  in  his 
representative  capacity.  Spencer  «. 
Rutledge,  11  Ala.  590  ;  or  on  a  con- 
tract with  his  predecessor,  where  the 
moneys  recovered  will  be  assets.     Mc- 


Guinness  v.  Whalen,  17  R.  I.  619. 
He  may  continue  a  suit  begun  by  him 
as  administrator  ad  colligendum,  Mc- 
Mahon  «.  Allen,  4  E.  D.  Smith  519 ; 
or  begun  by  his  predecessor,  Bain  v. 
Pine,  1  Hill  615 ;  although  he  could 
not  be  compelled  to  do  so.    Id. 

It  is  his  duty  to  assume  the  defense 
of  actions  against  his  predecessor  on 
contracts  of  the  deceased,  National 
Bank  of  Troy  ».  Stanton,  116  Mass. 
435  ;  Brown  «.  Pendergast,  7  Allen  437 ; 
Owen  V.  Blanchard,  3  Cr.  C.  C.  418 ;  and 
he  cannot  repudiate  a  lawful  contract 
of  his  predecessor.  Cock  v.  Carson;  38 
Tex.  284.  In  some  states  he  may  con- 
vey real  property  sold  by  his  prede- 
cessor in  performance  of  the  contract 
of  sale,  Shawhan  v.  Lofler,  34  la.  317 ; 
although  in  other  states  he  has  no  such 
power.    Davis  v.  Brandon,  3  Miss.  154. 

An  adminstrator  de  bonis  nonis  bound 
by  the  lawful  acts  of  his  predecessor  in 
due  course  of  administration.  Badger  v. 
Jones,  66  N.  C.  305 ;  Johnston  «.  Lewis, 
Rice  Ch.  40  ;  but  only  so  far  as  they 
are  legal  and  valid.  Forniquet  v.  For- 
stall,  34  Miss.  87.  But  he  is  not  liable 
for  moneys  collected  by  his  predecessor, 
or  specific  chattels  delivered  to  a  legatee 
for  life.  Matter  of  Place,  1  Redf.  376; 
Brownlee  v.  Lockwood,  5  C.  E.  Gr.  239  ; 
although,  in  Alabama,  he  is  liable  for 
assets  in  the  hands  of  the  former  ad- 
ministrator, Taylor  v.  Benham,  5  How, 
333  ;  Wilkinson  i>.  Hunter,  37  Ala.  268  ; 
nor  for  his  devastavit  or  default.  Alsop 
«.  Mather,  8  Conn.  584  ;  Smithers  v. 
Hooper,  23  Md.  273.  And  he  is  not 
liable,  in  general,  to  a  suit  either  on  the 
contract  of  his  predecessor,  McBeth  «. 
Smith,  3  Brev.  511 ;  or  his  own  im- 
plied promise  to  perform  such  contract., 
Pearce  v.  Smith,  3  Brev.  360.  He  is  not 
liable  to  a  creditor  in  a  direct  action  for 
the  amount  of  a  judgment  recovered 
against  his  predecessor,  although  he 
may  have  sufficient  assets,  but  the 
judgment  should  be  revived  by  scire 


8 


114        Of  the  Quantity  of  an  Executor's  Estate.     [Pt.  II.  Bk.  IV. 


facias  against  him.  Drenkle  v.  Shar- 
man,  9  "Watts  485. 

So,  he  is  not  liable  in  an  action 
brought  by  his  predecessor  for  a  debt 
due  him  from  the  estate,  but  may  be 
required  to  adjust  it  in  settlement  of  his 
accounts.  Prentice  v.  Dehon,  10  Allen 
354.  So,  the  administrator  of  a  deceased 
executor  cannot  maintain  such  an  action 
against  the  administrator  de  bonis  non 
even  after  the  amount  of  the  indebted- 
ness has  been  settled  in  the  Probate 
Court  in  the  account  of  the  executor's 
estate.    Munroe  v.  Holmes,  9  Allen  244. 

For  the  reniedies  accruing  to  an  ad- 
^  ministrator  de  bonis  non  against  his 
predecessor  or  the  estate  of  his  prede- 
cessor, see  p.  *833,  ubi  infra,  American 
note,  and  for  remedies  on  the  adminis- 
tration bond,  see  p.  *463,  vbi  supra, 
American  note. 

Marriage  of  executrix  or  administra- 
trix. When  an  administratrix  marries, 
her  husband  becomes  co-administrator, 
and  is  liable  for  any  act  of  adminis- 
tration afterward  performed  by  her, 
Dowty  «.  Hall,  83  Ala.  165  ;  and  a 
citation  to  account  is  sufficiently  served 
on  him  alone.  Kavanaugh  v.  Thomp- 
son, 16  Ala.  817.  So,  the  husband  of 
an  executrix  becomes  co-executor  and 
trustee,  and  must  be  joined  in  any  action 
against  her,  and  their  communications  to 
one  another,  with  reference  to  the  trust 
estate,  are  not  privileged,  as  in  the  ordi- 
nary case  of  husband  and  wife.  Wood  v. 
Chetwood,  13  0.  E.  Gr.  311.  In  Mas- 
sachusetts, the  statute  terminates  the 
authority  of  an  administratrix  on  her 
marriage  if  she  is  one  of  several,  but 
her  husband  becomes  joined  with  her,  if 
she  is  sole  administratrix.  Barber  v. 
Bush,  7  Mass.  510.  And  in  Kentucky, 
her  marriage  vacates  her  authority, 
Tribble  v.  Broaddus  (Ky.),  23  S.  W. 
Rep.  349.  So,  in  Vermont,  the  author- 
ity of  a  feme  sole  as  guardian  is  ex- 


tinguished by  her  marriage.  Field  v. 
Torrey,  7  Vt.  372.  As  to  statutory  dis- 
qualification of  married  women,  se& 
vol.  i.  pp.  535,  273,  American  notes. 

Statutes.  When  an  unmarried, 
woman  appointed  executrix  marries, 
her  authority  is  extinguished,  but  wheu 
a  married  woman  is  named  as  executrix, 
she  may  be  appointed  and  serve  in 
every  respect  as  a,  feme  sole,  in  California 
(Code  C.  P.  §  1352),  Dakota  (1887 
C.  L.  §  5697),  Idaho  (1887  E.  S.  §  534), 
Montana  (1887  C.  S.  p.  290,  §  170), 
Nevada  (1885  G.  S.  §  2711).  The  mar- 
riage of  an  executrix  or  administratrix 
revokes  her  letters  and  extinguishes  her 
authority,  in  Arkansas  (1884  Dig.  Stats. 
§  33),  Georgia  (1882  Code,  §  2443), 
Kentucky  (1887  G.  S.  c.  89,  §  16),  Main& 
(1883  R.  S.  c.  64,  §  22),  Missouri  (1889' 
R.  S.  §  41),  Nebraska  (1893  0.  S..  c. 
23,  §§  170, 188),  Ohio  (1890  R.  S.  §  6022),. 
Bhode  Island  (1882  P.  S.  c.  184,  §§. 
19,  20),  Vermont  (1880  R.  L.  §  2075), 
Virginia  (1887  Code,  §  2644),  Washing- 
ton  (1891  Code  Pro.  §  889),  West 
Virginia  (1891  Code,  c.  85,  §  9),  Wiscon- 
sin (1889  An.  Stats.  §  3802),  Wyoming- 
(1887  R.  S.  §  3010) ;  unless  she  gives- 
bond,  in  Pennsylmnia  (1883  Purd.  Dig. 
p.  560,  §§  353,256) ;  but  not  if  her  hus- 
band consents,  in  Indiana  (1888  R.  S. 
§  2251) ;  and  gives  bond  for  her,  in 
Illinois  (1891  R.  S.  c.  3,  §  3)  ;  and  the 
husband  may  be  appointed  in  her  place, 
in  Georgia  (1882  Code,  §  2443).  A 
married  woman  executrix  or  adminis- 
tratrix has  power  to  act  as,  feme  sole,  in 
DeUmare  (1893  R.  C.  c.  76,  §  8).  She- 
may  act  as  executrix  independent  of 
her  husband,  in  Iowa  (1888  R.  C.  § 
2345) ;  may  be  executrix  or  administra- 
trix without  restriction,  in  Massachu- 
setts (1883  P.  S.  c.  147,  §  5);  and  upon 
the  marriage  of  an  executrix  or  admin- 
istratrix she  continues  as  before,  in 
New  Hampshire  (1891  P.  S.  c.  188,  §  9). 
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OF  THE  POWERS  AND  DUTIES  OF  AN  EXECUTOR  OR  ADMINIS- 
TRATOR. 


BOOK  THE  FIEST. 

OF     THE     POWER     AND     ATJTHOEITY      OF     AN      EXECTJTOK      OR: 

ADMINISTRATOR. 


CHAPTER  THE  FIRST. 


OF   THE   POWER  AND    AUTHOKITT    OF   AN    EXECUTOR  OR  ADMINISTRATOR. 

GENERALLY.! 

After  the  administration  is  granted,  the  power  of  an  adrainisti'ator- 

is  equal  to,  and  with,  the  power  of  an  executor  [a). 

It  has  already  appeared  in  the  course  of  the  inquiry  into  the  quality 

and  quantity  of  the  estate  of  an  executor  or  administra- 

^  •>  -,     ■    ■  1  ,  Power  of  executor 

tor  that,  as  an  executor  or  administrator  has  the  same   or  administrator 

1  T     «■  IT  T  T      T       n  to  bring  actions. 

property  in  the  personal  eirects  as  the  deceased  had  when 
living,  so  he  has  the  same  power  to  bring  actions  to  recover  them  (5). 
It  is  clear  that  an  *executor  de  son  tort  cannot  bring  any  action  in 
right  of  the  deceased  (c). 

f  See  American  note  at  end  of  this  liver  it  up,  unless  tlie  plaintiff  would. 

Chapter.  give  them  a  schedule  of  its  contents  : 

(a)  Touchst.  474.  And  Lord  Tenterden  held  that  the  de- 

(b)  Ante,  p.  *6d5,  et seg.  InCobbett^.  fendants  had  no  right  to  insist  on  the- 
Glutton,  3  C.  &  P.  471,  a  relation  of  the  inventory,  before  they  gave  up  the  box : 
defendants  had  in  his  possession  a  box  that  the  plaintifE,  as  executor,  was  en- 
containing  papers  belonging  to  the  titled  to  the  possession  of  the  papers  of 
deceased  :  The  box,  with  its  contents,  the  deceased ;  and  that,  being  so,  he 
was  sent  by  him  to  the  office  of  the  '  was  entitled  to  bring  an  action  of 
defendants,  who  were  solicitors,  to  be  trover,  on  the  defendants'  refusal  to 
delivered  to  the  plaintifE,  as  executor,  give  them  up. 

on  his  giving  a  schedule  of  the  deeds  (c)  Bro.   Abr.  Administration  8.    It 

cc/ntained  in  the  box  :  The  plaintifE  should,  however,  be  observed,  that  an 
demanded  the  box  and  its  contents  from  executor  de  son  tort,  being  in  possession 
the  defendants,'  but  they  refusgd  to  de-      of  goods  of  the  deceased,  has  sufficient. 
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Within  a  convenient  time  after  the  testator's  death,  or  the  grant  of 
administration,  the  executor  or  administrator  has  a  right 

Power  of  executor  ,        ,  _  -     _  ,       ,     ,      .  ^ 

to  enter  the  house  to  enter  the  house  descended  to  the  heir,  m  order  to 
remove  the  goods  of  the  deceased  (d)  ;  provided  he  do 
so  without  violence  ;  as,  if  the  door  be  open,  or  at  least  the  key  be  in 
the  door  ;  and,  although  the  door  of  entrance  into  the  hall  and  parlor 
be  open,  he  cannot  therefore  justify  forcing  the  door  of  any  chamber, 
to  take  the  goods  contained  in  it ;  but  is  empowered  to  take  those  only 
which  are  in  such  rooms  as  are  unlocked,  or  in  the  door  of  which  he 
shall  find  the  key  (e).  He  has  also,  a  right  to  take  deeds  and  other 
writings  relative  to  the  personal  estate  out  of  a  chest  in  the  house  if 
it  be  unlocked,  or  the  key  be  in  it ;  but  he  has  no  right  to  break  open 
even  a  chest.  If  he  cannot  take  possession  of  the  effects  without 
force,  he  must  desist,  and  resort  to  his  action  (/").  On  the  other 
hand,  if  the  executor  or  administrator,  on  his  part,  be  remiss  in  remov- 
ing the  goods  within  a  reasonable  time,  the  heir  may  disti'ain  them  as 
damage  feasant  (g). 

Where  a  lessee  for  years  underlets  the  land  and  dies,  his^  personal 
Tower  of  executor  representative  may  distrain,  at  common  law,  for  the 
to  distrain.  arrears  of  rent  which  became  due  in  the  lifetime  of  the 

■*deceased  :  because  these  arrears  were  never  severed  from  the  rever- 
sion, but  the  executor  or  administrator  has  the  reversion,  and  the  rent 
annexed  thereto,  in  the  same  plight  as  the  deceased  himself  bad  it : 
and  it  is  not  like  a  reversion  which  descends  to  the  heir,  while  the 
arrears  go  to  the  executor  or  administrator  (A). 

But,  at  common  law,  the  executors  or  administrators  of  a  man 
seised  of  a  rent-service,  rent-charge,  rent-seek,  or  fee-farm,  in  fee- 
simple,  or  fee-tail,  or  for  his  own  life  or  pur  autre  vie,  could  not  dis- 
train for  the  arrears  incurred  in  the  lifetime  of  the  testator  or  intes- 
32  Hen.  VIII.  c.  *^*^  (*')•  "^^  remedy  this,  the  statute  32  Hen.  VIII.  c. 
fc.,  mai^distrS  ^'^'  "^^^  passed,  which  enacts  that  it  shall  be  lawful  to 
thei/^"'  t^sMtor"  ^"^^^'y  executor  and  administrator  of  any  person  or  per- 
*me  '"  ^  "*°'  ^°°®  ""*°  whom  rent  or  fee-farm  is  or  shall  be  due,  and 
not  paid  at  the  time  of  his  death,  to  distrain  for  the 

ititle  to  maintain  an  action  for  taking  (g)  Wentw.  Off.  Ex,  203,  14th  edit, 

them  away,  or  injuring  them,  against  a  Plowd.  380,  381.     Stodden  v.  Harvey, 

mere  wrongdoer.     See  ante,  p.  *353.  Cro.  Jac.  304. 

(d)  Wentw.  Qflf.  Ex.  303,  14th  edit.  (A)  "Wade  v.  Marsh,  1  Roll.  Abr.  673, 

(e)  Ibid.    Toiler,  355.  tit.  Distress  (O.)  13.     S.  C.  Latch.  311. 
if)  Wentw.  Off.  Ex.  303,  14th  edit.  (i)  Co.  Lit.  163,  a. 
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arrearages  of  all  such  rents  or  fee-farms,  upon  the  lands,  tenements, 
and  other  hereditaments  which  were  charged  with  the  payment  of 
such  rents  or  fee-farms,  and  chargeable  to  the  disti'ess  of  the  said 
testator,  so  long  as  the  said  lands,  tenements  or  hereditaments  con- 
tinue, remain  and  be  in  the  seisin  or  possession  of  the  said  tenant  in 
demesne,  who  ought  immediately  to  have  paid  the  said  rent  or  fee- 
farm  so  being  behind,  to  the  said  testator  in  his  life,  or  in  the  seisin  or 
possession  of  any  other  person  or  persons  claiming  the  said  lands, 
tenements,  and  hereditaments,  only  by  and  from  the  same  tenant  by 
purchase,  gift,  or  descent,  in  like  manner  and  form  as  their  said  testa- 
tor might  or  ought  to  have  done  in  his  lifetime,  and  the  said  executors 
and  administrators  shall,  for  the  same  distress,  lawfully  make  avowry 
upon  their  matter  aforesaid. 

And  by  section  4,  tenants /)Mr  autre  vie,  their  executors  or  adminis- 
trators may  sue  or  distrain  for  arrears  due  during  the  _  , 

<j  o  Power  of  execu- 

life,  and  unpaid  after  the  death,  of  the  cestui  que  vie  in   '"f^    of  tenants 

'  i:  '  -I  pur  autre  me  to 

like  manner  as  at  common  law  they  might  have  done  distrain. 
during  his  life. 

*The  statute  applies  only  to  cases  in  which  the  owner  of  the 
rent,  if  he  had  lived,  might  have  distrained  ;  and  therefore,  if 
the  rent  be  in  arrear,  and  the  owner  grants  away  his  interest  and 
dies,  his  executors  or  administrators  shall  have  no  remedy  for  these 
arrearages  {Ji). 

The  statute  gives  the  power  of  distress  upon  the  lands  out  of  which 
the  rent  is  reserved,  so  long  as  they  continue  in  the  hands  of  him  from 
whom  the  rent  is  due,  or  of  any  person  representing  or  claiming  title 
through  or  under  him,  by  purchase,  gift,  or  descent,  ad  infinitum  (l)  : 
But  they  cannot  be  distrained  upon  for  such  rent,  if  they  be  in  the 
hands  of  one  claiming  paramount  to  him  ;  and  therefore,  if  the  lord 
enter  upon  the  grantor  for  an  escheat,  the  land  shall  not  be  distrained 
upon  for  arrears  of  rent  (m).  So  where  a  man  makes  a  lease  for  life, 
rendering  rent,  remainder  for  life,  remainder  in  fee,  and  after  the 
accruing  of  rent  from  the  first  tenant  for  life,  the  lord  dies  and  then  the 
tenant  for  life  dies,  the  executors  cannot  distrain  upon  the  remainder- 
man ;  because  he  claims  not  by  or  from  the  tenant  for  life  (n).  And 
if  tenant  in  tail  grant  a  rent  for  life,  and  die,  the  executor  of  the  grantee 
cannot  distrain  upon  the  issue  in  tail,  who  comes  in  under  the  original 

(k)  Co.  Lit.  163,  b.    Ognell's  Case,  4         (m)  Co.  Lit.  163,  5. 
Co.  50,  b.  in)  Co.  Lit.  163,  b. 

(I)  Co.  Lit.  163,  b.    Ognell's  Case,  4 
Co.  50,  b. 
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gift  in  tail,  and  not  under  the  grantor  of  the  rent  (o).  But  if  a  man 
grant  a  rent-charge  to  A.  for  the  life  of  B.,  and  lets  the  land  to  0.  for 
life,  the  remainder  to  D.  in  fee,  the  rent  is  in  arrear  for  many  years,  B. 
dies,  and  afterward  C.  dies  :  A.  may  distrain  D.  in  remainder  for  all 
the  arrears,  by  the  statute  (jo). 

All  manner  of  arrears  of  rent  issuing  out  of  a  freehold  or  inheritance, 
whether  they  be  in  money,  or  in  corn,  cattle,  fowls,  pepper,  spurs, 
gloves,  or  any  other  profit  to  be  delivered,  are  within  the  statute,  and 
that  whether  they  be  annual,  or  *every  two,  three  or  four  years  :  But 
work-days,  or  any  corporal  service  or  the  like,  are  not  within  it  (§')  : 
Neither  are  arrears  of  a  nomine poencB  {r). 

It  has  been  holden  that  rents  issuing  out  of  freehold  lands  are  alone 
within  the  statute ;  consequently  that  it  does  not  extend  to  enable 
executors  or  administrators  to  distrain  for  the  arrears  of  rents  issuing 
out  of  copyhold  (s). 


(o)  Lambert  v.  Austin,  Cro.  Eliz.  33S. 
Lord  Fairfax  v.  Lord  Derby,  3  Vern. 
612. 

(p)  Co.  Lit.  162,  6.  Edrich's  Case,  5 
Co.  118. 

(?)  Co.  Lit.  163,  b. 

(?•)  Md. 

(s)  Appleton  «.  Doily,  Yelv.  135. 
Bull.  N.  P.  57.  But  in  Glib.  Ten.  186, 
187, 188,  there  is  the  following  passage  : 
"  In  the  supplement  to  my  Lord  Coke's 
Treatise  of  Copyholds,  (s.  21,  Tracts 
216,)  it  is  said  that  the  33  Hen.  VIII. 
c.  8,  concerning  remedies  for  arrears  of 
rent,  extends  not  to  copyholds.  To 
prove  which,  a  case  is  cited  in  2  Leon. 
109,  which  is  this  :  A  lord  of  a  manor, 
whereof  were  divers  copyholders, 
granted  a  rent-charge  for  life,  and  after- 
ward made  a  feoffment  of  the  manor  to 
J.  S.  in  fee,  who  granted  a  copyhold  for 
life  to  B. ;  J.  S.  died,  and  the  grantee  of 
the  rent  died,  and  his  executors  dis- 
trained for  the  arrears  in  B.'s  copyhold 
lands  ;  and  it  is  there  said,  it  was  held 
by  the  Court  that  the  distress  was  not 
well  taken  ;  and  the  reason  is,  because 
the  words  of  the  statute  are  claiming 
only  by  and  from  him;  and  the  copy- 
holder doth  not  only  claim  by  his 
[*799] 


grantor,  but  by  custom.  This  opinion, 
as  it  seems,  was  upon  the  first  hearing 
of  the  cause  ;  for  the  very  case  is  re- 
ported quite  contrary  by  the  same  re- 
porter, 2  Leon.  152.  8  Leon.  59.  Moor. 
812  ;  and  it  is  said  to  be  resolved  by  all 
the  Judges  but  Fenner,  that  the  copy- 
hold should  be  charged  with  the  rent- 
charge  ;  for  the  custom  is  no  part  of  his 
title,  but  only  appoints  how  he  shall 
hold :  and  since  it  was  charged  in  the 
lord's  hands,  it  is  plainly  within  the 
intent  and  meaning  of  the  Act,  as  well 
as  the  words,  to  be  charged  in  the  copy- 
holder's hands ;  and  to  this  purpose 
there  is  a  case  in  Dyer,  270,  6.  adjudged. 
But  if  the  case  were  adjudged,  that  the 
lands  should  not  be  charged  in  the  copy- 
holder's hands  on  that  reason,  that  he 
doth  not  claim  only  by  and  from,  &c., 
but  by  custom,  yet  that  would  never 
warrant  so  general  a  conclusion,  that 
the  statute  in  no  other  part  should  ex- 
tend to  copyholds,  and  that  if  a  rent 
were  granted  out  of  a  copyhold  in  fee, 
and  the  grantee  died,  that  his  executors 
should  not  have  debt  or  distrain.  But 
turn  the  tables,  and  if  the  Act  of  Parlia- 
ment doth  in  point  extend  to  copyholds, 
as  lands  that  are  claimed  by,  &c.,  and 
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*If  a  man  makes  a  lease  for  life  or  lives,  or  a  gift  in  tail,  reserving 
a  rent,  this  is  a  rent-service  within  the  statute  of  Hen.  Distress  ty  ex- 
VIII.  («).  But  whether  if  a  person  seised  in  fee.  of  land  X'tae^easldX 
demises  it  for  years,  reserving  rent,  his  executor  or  a  term « at  will : 
administrators  could,  under  this  statute,  distrain  for  arrears  of  rent 
incurred  in  his  lifetime,  was  a  question  which  had  been  much  dis- 
cussed, and  was  not  settled  until  the  cases  of  Prescott  v.  Boucher  (m), 
and  Jones  v.  Jones  (i),  which  decided  the  point  in  the  negative  ;  on 
the  ground  that  the  deceased  was  not  tenant  in  fee-simple,  or  indeed 
tenant  at  all,  of  the  rent. 

But  now  by  statute  3  &  4  Wm.  lY.  c.  42,  s.  37,  it  is  enacted,  "that 
it  shall  be  lawful  for  the  executors  or  administrators  of  3  &  4  wm.  iv. 
any  lessor  or  landlord  to  distrain  upon  the  lands  demised  "'  '^'  ''' 
for  any  term,  or  at  will,  for  the  arrearages  of  rent  du-e  to  such  lessor 
or  landlord  in  his  lifetime  in  like  manner  as  such  lessor  or  landlord 
might  have  done  in  his  lifetime." 

By  sect.  38,  it  is  further  enacted,  "that  such  arrearages  may  be  dis- 
trained for  after  the  end  or  determination  of  such  term  or  lease  at 
will,  in  the  same  mannfer  as  if  such  term  or  lease  had  not  been  ended 
or  determined,  provided  that  such  distress  be  made  within  the  space 
of  six  calendar  months  after  the  determination  of  such  term  or  lease,, 
and  during  the  continuance  of  the  possession  of  the  tenant  from  whom 
such  arrears  became  due  :  provided  also,  that  all  and  every  the  powers 
and  provisions  in  the  several  statutes  made  relating  to  distresses  for 
rent  shall  be  applicable  to  the  distresses  so  made  as  aforesaid." 

Several  executors  or  administrators  may  all  join  in 

...  ,..,  i-iii       Executors       may 

distraming,  or  any  one  may  distrain  alone,  tor  the  whole  join  in  distraining 

-,  „  ,  Ti«.iTi,r  •         or  one  of  several 

rent  due,  for  they  are  regarded  in  the  light  01  an  m-   executors      may 

...-,,  ,    ,  distrain  alone. 

dividual  person  \y). 

If  an  administrator  makes  an  underlease  of  a  term  of  years  of  the 
deceased,  reserving  rent  to  himself,  his  executors,  &c.,   jj^g^^toj    ^f  „j. 
*it  has  been  held  that  his  executors,  and  not  the  ad-  ™^g'„n'ifj^°igf  "''° 
ministrator  de  bonis  non,  shall  have  the  rent :  but  it 
should  seem  that  they  cannot  distrain  for  it  («),  because  the  reversion 

that  which  in  this  case  only  doth  make  it)  Co.  Lit,  163,  Ti. 

a  doubt,  is   overruled,  then   this  is  a  {u)  3  B.  &  Ad.  849. 

strong  argument,  that  in  other  cases,  («)  3  B.  &  Ad.  967. 

■where  that  is  not  which  occasioned  the  (y)  3  Bac.  Abr.  30,  tit.  Exors.  (D.)  1. 

doubt,  the  statute  shall  extend  to  copy-  (z)  Drue  ■».  Baylie,  1  Freem.  393,  403. 

holds,  especially  since    the    Act    was  See  ante,  pp.  *790,  *791. 

made  to  remedy  an  apparent  wrong,  and 

doth  no  harm  either  to  lord  or  tenant.'' 
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belongs  to  the  administrator  de,  bonis  non ;  and  a  reversion  is  necessary 
to  found  the  remedy  by  distress  (a). 

It  is  a  general  rule  of  law  and  equity,  that  an  executor  or  adminis- 
trator has  an  absolute  power  of  disposal  over  the  whole 
an  absointe power  personal  effects  of  his  testator  or  intestate  ;  and  that 
personal  estate:  they  cannot  be  followed  by  creditors  (S),  much  less  by 
the  assets  cannot  legatees,  either  general  or  specific,  ibto  the  hands  of  the 
the  hauda^of'his  alienee  (c).  The  principle  is,  that  the  executor  or 
aienee:  administrator,  in  many  instances,  must  sell,  in  order  to 

pei'f orm  his  duty  in  paying  debts,  &c. :  and  no  one  would  deal  with 
an  executor  or  administrator,  if  liable  afterward  to  be  called  to 
account  ((?). 

*The  power  of  the  executors  to  dispose  of  a  chattel  specifically  be- 
even  specific  lega-  queathed  seems  to  have  been  formerly  questioned  (e)  ; 
•^'^^^  but  succeeding  cases  in  modern  times  have  established 

it  beyond  dispute  (/"). 


{a)  See  Burne  v.  Richardson,  4  Taunt. 
720. 

(6)  Nor  can  they  be  followed  by  one 
who  has  paid  oS  a  debt  of  the  testator's 
or  who  has  made  advances  to  the  exec- 
utor to  enable  him  to  do  so  :  Haynes  ®. 
Forshaw,  11  Have,  93.  It  is  plain  that 
a  creditor  has  no  specific  rjght  against 
the  leaseholds,  or  against  any  other 
chattel  of  the  deceased  debtor  of  which 
the  executor  may  have  taken  possession. 
He  has  a  right  to  sue  the  executor  and 
to  obtain  a  decree  against  him.  But  it 
is  doubtful  wliether  upon  a  common 
decree  for  an  account  any  right  would 
attach  upon  the  leaseholds  or  upon  any 
specific  chattels,  unless  the  decree  also 
directed  a  sale  of  such  leaseholds  or 
chattels  :  per  Wood,  V.-C,  in  Simpson 
V.  Morley,  2  Kay  &  J.  71,  75,  76. 

(c)  "Whale  ».  Booth,  4  T.  R.  625,  note 
to  Farr  'o.  Newman.  Nugent  d.  Giffard, 
1  Atk.  463.  See  also  Spackman  ».  Tim- 
brell,  8  Sim.  260,  where  a  testator  be- 
queathed leaseholds  to  his  son,  and  ap- 
pointed him  and  another  person  his 
executors :  Three  years  after  the  tes- 
tator's death,  the  son  settled  the  lease- 
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holds,  on  his  marriage :  And  Sir  L. 
Shadwell,  V.-C,  held  that  as  against 
the  son's  wife  and  children,  the  prop- 
erty was  not  liable  to  the  testator's 
creditor's.  See  also  Dilkes  ii.  Broad- 
mead,  3  Be  G.  F.  &.  J.  566,  Accm-d. 
So  where  an  executrix,  after  probate 
and  after  judgment  recovered  against 
her  for  a  debt  due  from  her  testator, 
assigned  all  his  property  and  effects,  to 
trustees  for  the  benefit  of  his  creditors, 
the  assignment  was  held  valid  as  against 
the  judgment  creditor:  Wolverhampton 
Bank  «.  Marston,  7  H.  &  N.  148. 

ifC)  By  Lord  Mansfield  in  Whale  ». 
Booth.  So  if  a  temporary  executor  or 
administrator  has  sold  the  goods  there 
is  no  remedy  against  the  vendees : 
Chandler  «.  Thompson,  Hob.  266: 
unless  the  transaction  be  fraudulent,  as 
where  an  administrator  durante  minore 
mtate  sold  East  India  stock,  and  the 
buyer  had  full  notice  that  it  was  the 
stock  of  the  infant :  Munn  v.  Dunkin, 
Finch.  R.  298.     See  infra,  p.  *804. 

(e)  Humble  v.  Bill,  2  Vern.  444. 

(/)  Ewer  ».  Corbet,  2  P.  Wms.  149. 
Burting  v.   Stonard,  2  P.  Wms.  150. 
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As  an  executor  may  absolutely  dispose  of  the  testator's  assets  for 
the  general,  purposes  of  the  will,  there  seems  no  good 

,         .         ,  .  .  T     T  ■  T    '^^  executer  may 

reason  why,  in  the  exercise  or  a  sound  discretion,  and  mortgage  the  as- 
presuming  the  language  of  the  will  does  not  peremp- 
torily require  an  absolute  sale,  the  executor  may  not  raise  the  money 
required  by  a  partial  sale  or  mortgage  of  the  assets  (^').  And, 
accordingly,  the  power  of  an  executor  or  administrator  to  mortgage 
the  assets  has  been  recognized  by  high  authorities  on  several  occa- 
sions (A).  The  mortgage  *may  be  either  of  legal  or  equitable 
assets  (i),  or  of  mere  choses  in  action  {k),  and  may  be  by  actual 
assignment,  or  by  deposit  (I),  and  it  may  properly  give  the  mortgagee 
a  power  of  sale  (m).  So,  the  executor  may  pledge  a  part  of  the 
assets  for  the  purpose  of  better  enabling  him  to  administer  the 
estate  ;  and  it  should  seem  that  the  pledgee  may  sell  the  things 
pledged,  if  they  are  not  redeemed  within  the  proper  time  («).  The 
power  to  mortgage  is  not  taken  away  by  the  mere  commencement  of 
an  administration  action,  where  no  receiver  has  been  appointed  and 
no  injunction  granted  (nn). 


Langley  v.  Lord  Oxford,  Ambl.  17. 
Lord  St.  Leonards  in  Ms  treatise  on 
Vendors  and  Purchasers  (vol.  ii.  p.  56, 
9th  edit.)  considers  it  doubtful  whether 
it  is  safe  to  take  an  assignment  of  a 
specific  legacy  from  the  executor  with- 
out the  concurrence  of  the  specific  leg- 
atee, lest  the  executor  should  have 
assented  to  the  bequest :  and  he  cites 
Tomlinson  v.  Smith,  Finch.  378.  But 
Mr.  Coote  (Mortg.  5th  ed.  309)  observes 
that  that  was  a  case  of  gross  fraud  ; 
and  concludes  from  all  the  cases,  that 
if  a  purchaser  or  mortgagee  shall  bona 
fide  deal  with  an  executor,  within  a 
reasonable  time  after  the  testator's 
death,  and  obtain  possession  of  the 
muniments  of  title,  a  specific  legatee 
would  never  be  permitted,  at  law  or  in 
equity,  to  set  up  the  executor's  assent 
against  the  sale  or  mortgage  ;  for  by 
sale  and  delivery,  the  title  of  the  pui-- 
chaser  or  mortgagee  is  complete.  How- 
ever, the  general  rule  certainly  is  that, 
at  law,  the  title  to  any  specific  thing 
bequeathed,  vests,  upon  the  assent  of 
the  executor,  absolutely  in  the  legatee, 


so  as  to  enable  him  to  bring  an  action 
of  ejectment  for  a  chattel  leasehold,,  or 
trover  for  the  goods  which  are  the  sub- 
ject of  the  legacy.  (See  post,  Pt.  V. 
Bk.  II.  Ch.  I.)  And  even  in  equity,  if 
the  legatee,  after  the  assent,  were  to 
assign  to  a  lonajide  purchaser,  the  title 
of  such  an  assignee  would,  it  should 
seem,  be  better  than  that  of  any  subse- 
quent purchaser  from  the  executors. 
See^os!!,  Pt.  III.  Bk.  III.  Ch.  IV.  §  III. 

{g)  Coote  on  Mortg.  5th  ed.  309. 

IJi)  By  Lord  Hardwicke  in  Mead  ». 
Orrery,  3  Atk.  239  :  by  Lord  Thurlow 
in  Scott  V.  Tyler,  3  Dick.  735  :  and  by 
Lord  Eldon  in  M'Leod  v.  Drummond, 
17  Ves.  154.  Child  v.  Thorley,  16  C. 
D.  151. 

(i)  Nugent  «.  Gififard,  1  Atk.  463. 
Coote  on  Mortg.  5th  ed.  310. 

[k)  Scott  V.  Tyler,  3  Dick.  784. 
Vane  v.  Rigden,  L.  R.  5  Ch.  667. 

(T)  Ibid.    Coote  on  Mortg.  5th  ed.  310. 

(m)  Russell  v.  Plaice,  18  Beav.  21. 

(n)  Russell  «.  Plaice,  18  Beav.  38,  29. 

(nn)  Berry  v.  Gibbons,  L.  R.  8  Ch. 
747. 
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Again,  it  is  not  incumbent  on  the  purchaser  or  mortgagee  of  the 
a  purchaser  from  ^ssets  to  see  tho  money  properly  applied,  although  he 
bounl'^to°'Be^e°°o  ^°^^  ^^  ^^^  dealing  with  an  executor  (o).  "  It  is  of 
of^the°'''^ur*h°°  §'"®^*  consequence,"  said  Lord  Thurlow,  in  Scott  v. 
money:  Tyler  (jo ),  "that  *no  rule  should  be  laid   down  here 

which  may  impede  executors  in  their  administration,  or  render  their 
disposition  of  the  testator's  effects  unsafe  or  uncertain  to  a  purchaser  : 
His  title  is  complete  by  sale  and  delivery  :  what  becomes  of  the  price 
is  of  no  concern  to  him.  This  observation  applies  equally  to  mort- 
gages or  pledges,  and  even  to  the  present  instances  where  assignable 
bonds  were  merely  pledged  without  assignment." 

In  the  case  of  a  legal  transfer  exceptions  to  the  general  power  of 
•exception  where  ^^^  executor  or  administrator  to  dispose  of  the  estate  of 
h^twein'the°pa°  ^^^  testator  or  intestate  will  be  found  in  those  cases 
chaaer  and  the  ex-  only  where  collusion  exists  between  the  purchaser,  or 
mortgagee,  and  the  personal  representative.  That  an 
•executor  may  waste  the  money  is  not  alone  suiBcient  to  invalidate  the 
sale  or  mortgage  ;  it  must  further  appear  that  the  purchaser  or  mort- 
gagee participated  in  the  devastavit,  or  breach  of  duty  in  the  exec- 
utor {q). 

Fraud  and  covin  will  vitiate  any  transaction,  and  turn  it  to  a  mere 
•color.     If,  therefore,  a  man  concerts  with  an  executor,  by  obtaining 

(o)  M'Leod  V.  Drummond;   17  Ves.  of  the  testator's  assets:  that  is  a  valid 

154.    Although  an  executor  or  adminis-  transaction  (Berry  «.  Gibbons,  L.  B.  8 

trator,  purporting  to  act  as  such,  will  Ch.  747) ;  (ii)  A  man,  known  to  be  an 

generally  confer  a  good  title  upon  an  executor,  borrows  on  the  security  of  the 

alienee  to  whom  he  conveys  or  trans-  assets  admittedly  for  his  own  private 

fers  a  legal  estate    or  title,   and    the  purposes ;    that  is  invalid  ("Wilson  •». 

alienee  has  no  obligation  to  see  the  con-  Moore,  1  M.  &  K.  337) ;  (iii)  An  exec- 

sideration  money  properly  applied,  yet  utor,  not  known  to  be  such,  borrows 

as  the  executor  or  administrator  has  no  money  for  his  own  private  purposes  on 

right  to  raise  money  for  his  own  pur-  the  security  of  that  which  appears  to  be 

poses  or  otherwise  than  for  the  purpose  his  own  property  but  which  is  really  the 

-of  the  performance  of  the  duties  of  ad-  testator's  property.     This  last  was  the 

ministration,   so  a  mortgage  for  pur-  case  before  Fry,  J.,  and  he  held  that 

poses  foreign  to  the  administration  will  the  transaction  was  invalid,   and   his 

Tdb  set  aside  as  against  a  mortgagee  who  decision  was  confirmed  by  the  Court  of 

has  notice  of  the  purpose  for  which  the  Appeal,  but  the  mortgage  was  an  equi- 

money  is  raised  :  Eicketts  v.  Lewis,  20  table  mortgage  only  by  deposit.    The 

C.    D.   745.     In  the  argument  in  Re  conflict  here,  it  is  to  be  noted,  was  be- 

Morgan,  18  C.  D.  93,  Fry,  J.,  put  three  tweeu  two  equitable  titles, 

possible  cases  :  (i)  An  executor  as  ex-  (p)  3  Dick.  725. 

ecutor   borrows  money  ostensibly  for  \q)  Whale  v.  Booth,   4  T.   R.   625, 

•executorship  purposes  on  the  security  note. 
[*804] 


Ch.  I.]  Of  Aliening  the  Assets.  123 

the  testator's  efEects  at  a  nominal  price,  or  at  a  fraudulent  under- 
value (/•),  or  by  applying  the  real  value  to  the  purchase  of  other  sub- 
jects, for  his  own  behoof,  or  in  any  other  manner,  contrary  to  the 
duty  of  the  office  of  executor,  such  concert  will  involve  the  seeming 
purchaser  or  pawnee,  and  make  him  liable  to  the  full  value  (s). 

Thus,  where  the  person  to  whom  the  executor  collusively  passes 
the  property  knows  that  the  executor  is  acting  in  violation  of  his 
trust,  and  in  fraud  of  the  persons  interested  in  the  due  administration 
of  the  assets,  the  fraud  vitiates  the  transaction,  and  the  attempt  to 
transfer  the  property  is  *inefEectual  and  void  :  Therefore,  in  Doe  v. 
Fallows  {€),  where  an  administratrix,  being  indebted  to  an  attorney 
for  rent,  executed  to  him  a  mortgage  of  leasehold  property  belonging 
to  her  intestate,  which  falsely  recited  that  300^.  was  paid  as  a  con- 
sideration ;  and  the  next  of  kin,  not  knowing  the  facts,  wei-e  induced 
by  misrepresentation,  to  execute  the  mortgage  ;  and  the  jury  at  the 
trial  found  that  the  deed  had  not  been  fairly  obtained  ;  the  Court  of 
Exchequer  held,  that  the  mortgagee  was  not  entitled  to  recover  in 
ejectment  against  the  next  of  kin,  because  of  the  fraud  ;  nor  against 
the  administratrix,  who  was  the  widow  of  the  intestate,  as  to  her 
share  of  the  term,  because,  as  the  accounts  of  the  estate  had  not  been 
wound  up,  it  could  not  be  ascertained  whether  there  would  be  any 
surplus,  or  any  part  which  would  belong  to  the  widow  (m). 

Formerly  at  law  (a;),  it  was  laid  down,  that  the  executor  might 
make  a  valid  sale  of  the  effects  in  satisfaction  of  his  own  whether  a  sale  in 
private  debt,  although  the  purchaser  knew  the  goods  llecSor'spriTOte 
sold  were  the  goods  of  the  testator  or  intestate  (y).  debt  be  valid: 

(r)  Thus,  a  sale  by  an  administrator  estate  from  the  administratrix  to  the 

to  his  brother  and  copartner  was  set  lessor  of  the  plaintiff :  and,  therefore, 

aside,  it  appearing  to  the  court,  from  he   was   entitled   to   recover    at   law, 

the  evidence,  that  the  sale  was  made  at  though  the  assignment  might  be  voidas* 

an  undervalue  so  gross,  that  it  ought  to  law  with  regard  to  the  execution  of  the 

be  deemed  fraudulent  and  void:  Rice  creditors   of  the  intestate  against  the 

t>.  QordoUi  11  Beav.  265.  goods  of  the  intestate  :  or,  in  equity  as 

(»)  By   Lord   Thurlow   in    Scott    v.  against  the  next  of  kin. 

Tyler,  3  Dick.  735.     See  also  the  stat.  {x)  See    the    observations    of    Lord 

43  Eliz.  c.  8,  (_ante,  p.  *310)  as  to  treat-  Mansfield,  in  Whale  v.  Booth  ;  and  of 

ing  the  collusive  purchaser  as  an  exec-  Bayley,  B.,  in  Doe  «.  Fallows,  3  Or.  & 

utor  de  son  tort.  J.  483. 

(«)  3  Crompt.  &  Jerv^.  481.  {y)  Whale  «.  Booth,  4  T.  R.  635,  in 

(u)  It  Is  submitted,  with  great  defer,  notia.    Farr  «.  Newman,  4  T.  R.  643^ 

ence,  that  the  correctness  of  this  de-  645.    But  Lord  Mansfield  intimated  in , 

cision    may  be  doubted.     Surely   the  Whale  v.  Booth,  that  if  the  purchaser 

assignment  of  the  term  passed  the  legal  knew  the  debts  wei'e  unpaid,  it  would  be  a 
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But  in  equity  it  seems  to  be  established,  that,  generally  speaking,  the 
executor  or  administrator  can  make  no  valid  sale  or  pledge  of  the 
assets  as  a  security  for,  or  in  payment  of  his  own  debt :  on  the  prin- 
ciple that  the  transaction  itself  gives  the  purchaser  *or  mortgagee 
notice  of  the  misapplication,  and  necessarily  involves  his  participation 
in  the  breach  of  duty  (s). 

If  the  executor  be  also  specific  legatee,  a  sale  or  mortgage  from  him 
of  the  specific  legacy  for  satisfaction  of  his  private  debt  will  be  safe, 
unless  it  can  be  shown  that  the  purchaser  or  mortgagee  knew  there 
were  debts  unpaid  {a). 

Where  there  exists  such  cpllusion  as  to  render  the  dealing  invalid, 
not  only  a  creditor,  but*  a  legatee,  whether  general  or 
specific,  is  entitled  to  follow  the  assets  (6).     But  they  lueion legatees  as 
must  enforce  their  right  within  a  reasonable  time,  or  it  may  follow  the 
will  be  barred  by  their  acquiescence  (c). 


fraud  and  vitiate  the  sale.  The  rule,  as 
laid  down  by  Bayley,  B.,  in  delivering 
the  judgment  of  the  court  in  Doe  v. 
Fallows,  3  C.  &  J.  483 ;  2  Tyrwh.  463, 
was  that  the  executor  might  make  an 
efEectual  disposal  of  the  assets  in  con- 
sideration of  a  debt  of  his  own,  and  to 
discharge  his  own  debt,  if  there  were 
no  fraud  in  the  creditor  in  accepting  of 
such  disposal. 

(z)  Bonney  «.  Ridgard,  1  Cox,  145, 
148.  Scott  J>.  Tyler,  2  Dick.  724.  S.  C. 
3  Bro.  C.  C.  433.  Hill  v.  Simpson,  7 
Ves.  153.  Andrew  ®.  Wrigley,  4  Bro. 
C.  C.  136,  by  Lord  Alvanley.  M'Leod 
®.  Drummond,  17  Ves.  154,  170,  by 
Lord  Eldon.  Keane  «.  Robarts,  4  Madd. 
357,  358,  by  Sir  J.  Leach.  Watkins  ». 
Cheek,  3  Sim.  &  Stu.  -305.  Cubbidge  v. 
Boatwright,  1  Russ.  Chanc.  Cas.  549. 
Wilson  «.  Moore,  1  M.  &  K.  837.  Eland 
t>.  Bland,  4  M.  &  Cr.  437,  by  Lord  Cot- 
tenham.  Pannell  ».  Hurley,  2  Coll.  241. 
Haynes  ».  Forshaw,  11  Hare,  99,  by 
Wood,  V.-C.  Cole  «.  Muddle,  10  Hare, 
186.  Downes  v.  Power,  2  Ball  &  B. 
491.  Collinson  ®.  Lister,  30  Beav.  356. 
Re  Morgan,  18  C.  D.  93,  98,  p«r  Pry,  J. 
Ricketts  v.  Lewis,  20  C.  D.  745.  And 
now  since  the  Judicature  Act,  1873,  it 
[*806] 


seems  that  the  rule  established  in  equity 
will  govern  the  case,  as  it  is  provided  in 
tliat  act  (s.  35,  sub-s.  11),  that  generally 
in  all  matters,  in  which  there  is  any 
conflict  or  variance  between  the  rules  of 
equity  and  the  rules  of  common  law 
with  reference  to  the  same  matter,  the 
rules  of  equity  shall  prevail.  It  must 
not,  however,  be  understood  from  this 
that  the  legal  and  equitable  rights 
should  be  treated  as  identical,  but  only 
that  the  court  should  administer  both 
legal  and  equitable  principles.  Joseph 
®.  Lyons,  15  Q.  B.  D.  380.  Cooper  «. 
Vesey,  30  C.  D.  613.  Manners  ®.  Mew, 
39  C.  D.  735.  But  it  is  not  enough  to 
impeach  a  mortgage  by  an  executor 
that  the  advances  were  originally  made 
to  him  without  security  and  that  the 
security  was  afterward  added  :  Miles 
v.  Durnford,  3  De  G.  M.  &  G.  641. 

(a)  Tayler  v.  Hawkins,  8  Ves.  309. 
Hall  ®.  Andrews,  37  L.  T.  195;  20 
W.  R.  799.  Coote  on  Mortg.  5th  ed. 
311. 

(J)  Hill  ».  Simpson,  7  Ves.  153. 
M'Leod  ».  Drummond,  17  Ves.  169. 
Wilson  B.  Moore,  1  M.  &  K.  337. 

(c)  Elliott  «.  Merriman,  3  Atk.  41. 
Andrew  ».  Wrigley,  4  Bro.  C.  0.  125. 
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An  executor  oennot  be  allowed,  either  immediately  or  by  *means  of  a 
trustee,  to  be  the  purchaser  from  himself  of  any  part  of  ^^  executor  can- 
the  assets,  but  shall  be  considered  a  trustee  for  the  persons  afsete^ftom^him* 
interested  in  the  estate,  and  shall  account  for  the  utmost  *^'^- 
extent  of  advantage  made  by  him  of  the  subject  so  purchased  {d).\ 

But  the  executor  of  a  deceased  partner  is  warranted,  in  equity  as 
well  as  at  law,  in  selling  the  share  of  the  deceased  to  the 

.    .  . .      ,  .  ,         T  1.   ■  1  T    *"    executor    of 

surviving  partners,  if  this  can  be  done  fairly  and  a  deceased  part- 
properly  :  Though  when  such  a  relation  subsists  between  share  to  the  sur- 
the  parties,  courts  of  justice  will  look  at  such  trans- 
actions with  close  attention  ;  for  in  dealings  between  the  executor  of 
a  deceased  partner  and  the  surviving  partners  there  may  be  an  in- 
equality in  respect  of  knowledge,  which  may  be  taken  advantage  of 
in  such  a  way  as  to  lead  to  inequitable  and  unfair  results  (e). 

A  sale  is  not  avoided  merely  because,  when  entered  upon,  the 
purchaser  may  at  his  option  become  trustee  for  the  property  purchased 
(e.  g.  by  proving  a  will  under  which  he  was  named  executor),  if  in 
point  of  fact  he  never  does  become  such.  Such  a  purchaser  is  under 
no  disability,  and,  in  order  to  avoid  such  sale,  it  must  be  shown  that 
he  in  fact  used  his  power  in  such  a  way  as  to  render  it  inequitable 
that  the  sale  should  be  upheld  (/"). 

It  is  a  general  rule,  deducible  from  the  principles  which  have  been 
above  investigated,  that  executors  and  administrators 
may,  by  virtue  of  their  office,  dispose   absolutely  of  tors    to    assign 


*terms  for  years,  which  are  vested  in  them  in  right  of 
their  testators  or  intestates  {g)  ;  and  may  make  a  good  title,  even 
against  a  specific  legatee,  unless  the  disposition  be  fraudulent  :  So  an 
executor  or  administrator  may  make  an  underlease  of  and  make  under- 
such  term  by  leasing  it  for  a  fewer  number  of  years,   ^^^^^'^  '• 

M'Leod  V.  Drummond,  before  Sir  W.  equity  will,  since  the  Judicature  Act, 

Grant,   14  Ves.  353,  359,  363.     S.   C.  govern  the  matter, 
before  Lord  Eldon,  17  "Ves.  153.  Executors  having  been  directed  by  a 

(d)  Hall  V.  Hallett,  1  Cox,  134.    Wat-  will  to  sell  the  real  estate,  if  they  allow 

son  «.  Toone,  6  Madd.  153.     It  was  held  one  of  their  number  to  hold  buildings 

in  the  case  of  Mackintosh  v.  Barber,  at  less  than  a  fair  occupation  rent,  are 

1  Bingh.  50,  that  executors,  to  whom  a  chargeable  with  what  would  have  been 

power  is  given  to  sell,  may  at  law  sell  to  a  fair  occupation  rent :     De  Cordova  v. 

a  trustee  for  themselves  or  may  sell  to  De  Cordova,  4  App.  Cas.  693. 
one  of  themselves.      Whether  such  a         fSee  American  note  at  end  of  this 

sale  can  be  supported  in  equity  must  Chapter. 

depend  upon  the  circumstances  under  (e)  Chambers  «.  Howell,  11  Beav.  6. 

which  it  was  made.  (1  Sugd.  on  Powers,  (/)  Clark  v.  Clark,  9  App.  Cas.  733. 

141,  6th  ed.)    It  seems  that  the  rules  of  (g)  Bac.  Abr.  Leases,  (I.)  7. 
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and  the  rent  reserved  shall  be  assets  in  his  hands,  and  go  in  a  course 
of  administration  (A). 

This,  however,  is  an  exceptional  mode  of  dealing  with  the  assets, 
and  those  who  accept  the  title  in  that  way,  must  take  it  subject  to  the 
question  whether  it  was  the  best  way  of  administering  the  assets  (i). 

And  although  an  executor  or  administrator  may  grant  an  under- 
lease, if  necessary  for  the  due  administration  of  the  property,  he  can- 
not give  an  option  of  purchase  at  a  future  time  (Tc). 

If  the  executor  or  administrator  dies  without  having  administered 
the  whole  estate,  it  is  not  in  the  power  of  the  executor  of  such  execu- 
tor or  the  administrator  de  bonis  non,  to  avoid  any  such  disposition 
made  by  the  executor  or  administrator  during  his  life. 

In  a  case  in  the  Court  of  Chancery  in  Ireland  {I),  where  the  chil- 
dren and  widow  of  an  intestate  had  agreed  to  divide  his 

■what  underleases  ,  .      ,     ,.  ,  r        j?  j? 

by  executors  are  personal  estate,  mcluding  a  lease  oi  a  tarm  tor  years, 
goo  in  eqni  y .  according  to  the  Statute  of  Distributions,  and  after- 
ward the  widow,  not  being  disposed  to  abide  by  the  arrangement, 
took  out  administration,  and  leased  the  farm  at  an  undervalue  to  a 
person  who  had  express  notice  of  the  *agreement  between  the  widow 
and  children,  and  that  she  was  by  them  called  on  to  sell  the  intestate's 
interest  in  the  farm ;  Lord  Manners,  C,  set  aside  the  lease  on  the 
application  of  the  children,  and  expressed  his  opinion  that  even  if  the 
lease  were  at  full  value,  yet,  being  taken  by  a  person  haying  notice 
that  a  sale  was  called  for,  it  could  not  be  sustained. 

It  should  be  observed,  that  it  has  been  held  that  a  bequest  of  lease- 
holds to  executors,  upon  trust  to  sell,  and  to  invest  the  proceeds  for 
the  benefit  of  persons,  some  of  whom  are  infants,  will  not  enable  them 
to  grant  an  underlease  :  And  the  Court  of  Chancery  will  not  enforce 
performance  of  an  agreement  to  take  such  underlease  (m). 

It  remains  to  consider  how  far  this  power  of  the  executor  or  ad- 
ministrator to  assign  or  underlet  may  be  restrained  by  the  provisions 

(JC)  IMd.  that  a  person  could  not  be  permitted  to 

(4)  Oceanic  Steam  Co.  ».  Sutherberry,  hold  a  reversionary  lease  from  an  ex- 

16  0.  D.  338,  by  Jessel,  M.  R.,  ib.,  p.  ecutor  with  full  notice,  without  show- 

243.    In  Keating  v.  Keating,  1  Lloyd  ing  that  such  lease  was  properly  granted 

&  Goold,  183,  Sir  E.  Sugden,  C,  ob-  in  the  due  administration  of  the  execu- 

served  that  many  circumstances  would  tor's  oflBce. 

justify  an  executor  in  equity  in  grant-  (k)  Oceanic  Steam  Co.  ■».  Sutherberry, 

ing  a  lease  instead  of  selling  the  prem-  16  C.  D.  286. 

ises,   and    he  would    sustain   such    a  (I)  Drohan  «.  Drohan  1  Ball  &  Beat. 

lease  by  an  executor  simply  acting  in  a  185. 

due  administration  of  the  assets,  but  (m)  Evans  v.  Jackson,  8  Sim.  217. 
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contained  in  the  lease  itself.     If  a  lease  be  made  for  a  term  of  yeai's, 
upon  condition,  that  if  the  lessee  shall  assign  his  term 

^  '  o  wten  the    power 

without  the  assent  of  the  lessor,  it  shall  be  lawful  for  of  an  executor  to 

'  assign  or  underlet 

the  lessor  to  re-enter,  the  term  shall  nevertheless  vest  in  is  restrained  by  a 

condition  not   to 

the  executor  or  administrator  of  the  lessee  without  any  assign,  &c. 
breach  of  such  condition  {n).  But  a  question  arises,  whether  when  a 
lease  for  years,  with  a  condition  or  covenant  restraining  alienation  or 
underletting,  comes  into  the  hands  of  the  executor  or  administrator, 
be  is  warranted  in  assigning  or  making  an  underlease  of  it.  Where 
the  executor  or  administrator  is  named  in  the  condition  or  covenant, 
he  is  bound  thereby  :  Therefore,  if  a  lease  contain  a  proviso,  that  the 
lessee,  his  executors  and  administrators  shall  not  set,  let,  or  *assign 
over  the  whole  or  pai't  of  the  premises,  without  leave  in  writing,  on 
pain  of  forfeiting  the  lease,  the  executor  or  administrator  of  the  lessee 
cannot  assign  or  underlet,  unless  by  leave  in  writing,  without  incur- 
ring a  forfeiture  (o).  So  if  the  lessee  covenant  that  he,  his  executors 
or  administrators  shall  not  assign,  without  license,  except  by  his  or 
their  last  will  and  testament,  and  the  lessee  mg,kes  his  will  and  dies, 
the  executors  will  be  bound  by  the  covenant,  and  cannot  sell  the  term 
for  payment  of  debts  without  the  license  of  the  lessor  (^).  But  if  the 
executors  or  administrators  are  not  named  in  the  proviso  or  covenant, 
it  may  be  doubted  wliether  tlie  restriction  will  extend  to  them  (q). 
Thus,  in  an  anonymous  case  in  Dyer  (r),  a  question  was  asked  upon 
these  words  in  a  lease,  "  And  it  shall  not  be  lawful  for  the  lessee  to 
give,  sell,  or  grant  his  estate  and  term  to  any  person  without  the  leave 
of  the  lesgor,  upon  pain  of  forfeiture  of  his  said  term  ; "  the  lessor  and 
lessee  die,  and  the  executor  sells  the  term  without  the  leave  of  the 
heir :  And  it  was  holdeu,  that  this  is  out  of  the  case  of  forfeiture, 
because  the  restraint  was  only  during  the  lives  of  the  lessor  and  lessee  : 
And  yet  it  was  agreed  in  the  bench,  that  the  words  above  make  a  con- 
dition (s).  So  in  Seers  v.  Hind  {t),  a  point  arose  whether  executors 
(n)  Parry  v.  Harbert,  Dyer,  45  b.  It  a  speciflc  devise  of  the  term, he  must  do 
has  been  questioned  whether  a  bequest  so  by  express  words  :  "Woodfall  on 
of  a  term  by  will  to  a  specific  legatee  is  Landlord  and  Tenant,  14th  ed.,  681. 
not  a  breach  of  a  condition  not  to  alien :  (o)  Roe  v.   Harrison,    3  T.   R.   425. 

Berry  v.  Taunton,  Cro.  Eliz.  331  :  but      See  also  Doe  «.  Sevan,  3  M.  &  S.  357. 
see    Crusoe   «.   Bugby,   3  Wills.   337.  (p)  Lloyd  v.  Crispe,  5  Taunt.  349. 

Doe  V.  Bevan,   3  M.   &  S.   361.     On  (?)  Roe  v.  Harrison,  3  T.  R.  439,  by 

principle  it  would  seem  that  the  opinion      Ashhurst,   J.      See  also    Phillips     v. 
of  Bftyley,  J.,  in  Doe  v.  Bevan,  is  cor-      Everard,  5  Sim.  103. 
rect,  that    assignment    and    such  like  (r)  P.  66  a.,  pi.  8. 

words  apply  only  to  transfer  inter  vivos,  (s)  See  also  Touchst.  133. 

and  that  if  the  lessor  desire  to  exclude         (<)  1  Ves.  394. 
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were  warranted  in  disposing  of  a  lease,  as  assets  of  the  testator,  where 
there  was  a  proviso  against  alienation  by  the  lessee  :  And  Lord  Thur- 
low  said,  "  If  A.  lets  a  farm  to  B.  with  covenant  not  to  alien,  and  B. 
dies,  may  not  his  executors  dispose  of  it  ?  I  think  it  has  been  deter- 
mined that  they  may  ;  and  I  have  always  taken  it  as  clear  law.  It  is 
an  alienation  by  the  act  of  God.  I  remember,  Lord  Camden  entered 
into  the  question  much  in  the  same  way.  He  took  it  to  be  clear  law, 
that  an  alienation  by  death  could  not  be  a  *forfeiture.  In  case  of  a 
lease  for  years  to  A.,  it  goes  to  his  executor,  not  by  way  of  limitation 
as  in  the  case  of  a  remainder  over,  &o.,  but  as  coming  in  the  place  of 
the  lessee.  I  understood  it  to  be  well  settled,  as  I  have  stated."  But 
where  a  lease  was  made  for  years  upon  condition  that  the  lessee,  his 
executors,  or  assigns,  should  not  alien  without  the  consent  of  the 
lessor,  an  assignment  by  the  administrator  of  the  lessee  was  held  a 
breach  of  the  condition  ;  on  the  ground  of  the  administrator  being  an 
assignee  within  the  condition  (m). 

As  to  the  question,  whether,  in  case  a  term  for  years  be-forfeited  by 
reason  of  the  executor  or  administrator  assigning  or  underletting  with- 
out license,  relief  can  be  obtained  in  equity  ;  the  general  rule  is,  that 
a  court  of  equity  will  not  afford  any  relief  against  a  forfeiture  occa- 
sioned by  assigning  without  license  (a).  However,  where  a  lease  con- 
tained  a  covenant,  that  if  the  lessee  should  let  the  premises  for  any 
longer  period  than  three  years,  except  to  the  wife  or  children  of  the 
lessee,  without  license  of  the  lessor  and  his  assigns  first  had,  then  the 
said  lease  should  be  void,  and  the  executor  of  the  lessee  sold  the  lease 
for  the  payment  of  the  debts  of  his  testator,  the  plaintiff,  the  pur- 
chaser, was  relieved  against  the  forfeiture  (y). 

This  subject  may  be  concluded,  by  observing  that  the  executor's  or 
The     executor's  administrator's  power  of  disposal  over  the  assets  is  not 

power  of  disposal  at  all  Controlled  or  suspended  by  the  mere  commence- 
over  the  assets  is  •  l  j 

not  controlled  by  ment  of   an   action,  on   the  part   of  a  creditor  of  the 

merely  commenc-  '  r  "    " 

ing  an  adminis-  *deceased,  for  the  administration  of  his  estate' :  For  the 

tration  action.  ' 

power  of  the  personal  I'epresentative  to  aliene  and  make 

(m)  Sir  Wm.  More's  Case,  Cro.  Eliz.  made  for  the  case  of  a  breach  of  a  cove- 

26.  nant  not  to  assign,  underlet,  part  with 

(x)  Lovat  ».  Lord  Ranelagh,  3  Ves.  &  the  possession,  or  dispose  of  the  land 

Beam.  24.    And  in  the  Conveyancing  leased  (s.  14,  sub-s.  6) ;  against  such  a 

and  Law  of  Property  Act,  1881  (44  &  breach  the  act    does  not    extend  the 

45  Vict.  c.  41,  s.  14),  where  restrictions  power  of  relief  formerly  exercise4. 

on,  and  relief  against  forfeiture  of  leases  (y)  Cox    v.   Brown,   1   Chanc.   Rep. 

for  the  breach  of  certain  covenants  are  170  :  but  qumre,  whether  there  was  any 

given  to  the  lessee,  special  exception  is  forfeiture  in  this  case  see  ante,  p.  *810. 
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a,  good  title  to  any  part  of  the  assets  continues  until  there  has  been 
judgment  in  the  action  (a). 

A  promissory  note  or  bill  of  exchange  made  payable  to  the  deceased 
or  his  order,  may  be  indorsed  by  his  executor  or  admin-  _ 

.  .  Executor  may  jn- 

istrator  (a).  And,  generally  speaking,  there  is  no  <io>?"  »■  bin  »* 
difference  between  an  indorsement  of  a  note  by  the 
deceased  and  one  by  his  personal  representative  (5).  In  a  case  where 
the  payee  of  a  note,  made  payable  to  him  or  his  order,  had  indorsed 
it,  but  had  died  without  having  made  any  delivery  of  it,  and  after  his 
death  his  executors  had  merely  delivered  it  so  indorsed  to  the  plain- 
tiff, it  was  held  that  he  could  not  maintain  his  action  on  the  note  : — 
for  that  the  indorsement  of  the  testator  was  incomplete  without  a 
delivery  by  him,  and  the  delivery  by  hia  executors  without  any  indorse- 
ment by  them  was  inefficacious  (c). 

Where  the  drawee  of  a  bill  is  dead,  presentment  for  acceptance  may 
be  made  to  his  personal  representative  (d\.     The  holder  „     .  . 

^  ^  ^  ^     '  ProviBions         of 

now  has  an  option,  and  presentment  is  excused,  and  a  ?*''^  of  ExchaDge 

•^  '  -^  '  Act,  1882. 

Dill  may  be  treated  as  dishonored  by  non-acceptance 
where  the  drawee  is  dead  (e). 

Where  the  drawee  or  acceptor  of  a  bill  is  dead  and  no  *place  of  pay- 
jnent  is  specified,  presentment  for  payment  must  be  made  to  a  per- 
sonal representative,  if  such  there  be,  and  with  the  exercise  of  reason- 
able diligence  he  can  be  found  (y).  Delay  in  making  presentment 
for  payment  is  excused  when  the  delay  is  caused  by  circumstances 
Iseyond  the  control  of  the  holder  and  not  imputable  to  his  default,  mis- 
conduct or  negligence.  When  the  cause  of  delay  ceases  to  operate, 
presentment  must  be  made  with  reasonable  diligence  (^). 

(z)  Neeves  ».  Burrage,  14  Q.  B.  504.  Scard  «.  Jackson,  34  L.  T.  N.  S.  65  ; 

(a)  Rawlinson  «.    Stone,   3  Wils.   1.  24  W.  R.  159. 

Vhere  a  person  is  under  obligation  to  (J)  Watkins  v.  Maule,  S  Jac.  &  Walk, 

indorse    a  bill    in   the    representative  343. 

capacity,   he  may  indorse  the  bill   in  (e)  Bromage  ».  Lloyd,  1  Exch.  32  : 

such  terms    as    to    negative  personal  Bishop  in.  Curtis,  18  Q.  B.  879. 

liability.    Bills  of  Exchange  Act,  1882  {3)  Bills  of  Exchange  Act,  1882  (45  & 

<45  &  46  Vict.  c.  61),  s.  31  (5).     And  if  46  Vict.   c.  61),  s.   41   (1,  c).     For  the 

a  person  indebted  to  another  gives  him  practice  prior  to  this  act  see  Smith  v. 

■n  blank  acceptance  for  a  certain  sum,  Kew  South  Wales  Bank,  L.  R.  4  P.  C. 

and  the  donee  subsequently  dies,  his  194,  208. 

administrator  may  fill  up  the  paper  as  a  («)  S.  41  (2,  a), 

bill  payable  to  drawer's  order,  insert  his  (/)  S.  45  (7). 

own  name  as  drawer,  and  can  enforce  (g)  S.  46  (1). 
jjayment  thereof  against  the  acceptor  : 
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Wherever  a  power  is  given,  if  a  personal  trust  and  confidence  be 
Executors  cannot  thereby  reposed  in  the  donee  to  exercise  his  own  judg- 
of^airby  ^a°tor-  Kient  and  discretion,  he  cannot  refer  the  power  to  the 
'^^^-  execution  of  another  ;  for  delegatus  non  potest  delegare. 

Therefore,  where  a  power  of  sale  is  given  to  executors,  they  cannot 
sell  by  attorney  (h). 

By  the  statute  19  Geo.  II.  c.  37,  8.  4,  re-insurance  on  ships  was, 
p  ^  .  ^  declared  generally  unlawful  :  but  in  case  the  assurer 
tors  or  aBsnrer  to   should  die,  his  cxecutors  or  administrators  might  make 

re-asBure.  '  ° 

re-insurance,  to  the  amount  of  the  sum  befoi'e  by  him 
assured,  provided  it  was  expressed  in  the  policy  to  be  a  re-insurance. 
The  intention  of  the  legislature,  in  making  this  exception  in  favor  of 
executors  and  administrators,  seems  to  have  been  to  provide  a  fund  to 
satisfy  the  assured  in  case  of  a  loss,  without  its  falling  on  the  estate 
of  the  deceased. 

This  was  repealed,  and  re-insurance  made  lawful  by  statute  27  &  28 
Yict.  c.  56.  Both  these  enactments  were  repealed  by  30  &  31  Vict.. 
c.  23,  ss.  3,  4  (Sched.  D),  and  thus  re-insurances  are  legal  by  virtue 
of  the  common  law  (t)  without  any  necessity  for  their  appearing  to  be 
re-insurances  on  the  face  of  them  [k). 

In  the  case  of  a  person  insured  against  fire,  the  policy  of  insurance- 
Power  of  execu-  and  interest  therein  shall  continue  to  his  heir,  executor 
prbcure^^iudorse"  o^  administrator  respectively,  to  whom  the  property 
ment  of  policy.  *insured  shall  belong,  provided,  before  any  new  pay- 
ment be  made,  such  heir,  executor,  or  administrator,  shall  procure  his. 
right  to  be  indorsed  on  the  policy  at  the  office,  or  the  premium  to  be 
paid  in  the  name  of  the  heir,  executor  or  administrator. 

An  executor  may  in  some  cases  claim  by  election ;  as  where  the 
Power  of  election  testator,  at  the  time  of  his  death,  was  entitled  out  of 
by  executor.  several  chattels  to  take  his  choice  of  one  or  more  to  his 

own  use  (l).  If  the  thing,  of  which  the  election  is  given,  is  to  be 
done  unica  vice,  the  election  ought  to  be  at  the  time  (m).  So  if 
nothing  passed  or  vested  in  the  grantee.  Sac,  before  his  election,  it 
ought  to  be  made  in  the  life  of  the  parties  (w)  :  As  if  a  man  gives  to 
A.  srich  of  his  horses,  as  A.  and  B.  shall  choose,  the  election  ought  to 

{h)  Combe's  Case,    9   Co.   75,  J.     1  (I)  Toller,  174. 

Sugd.  Powers,  333,  6th  edit.  (to)  Com.  Dig.  Election  (B.)  Co.  Lit.. 

(i)  Arnould's  Marine  Insurance,  6th  145,  a. 

ed.  103.  («)  Ibid. 

(k)  Mackenzie  v.  Whitworth,  1  Ex. 
Div.  36. 
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be  in  the  life  of  A.  (o).  But  where  an  interest  vests  immediately  by 
the  grant,  &c.,  election  may  be  made  by  the  heir  or  executor,  as  well 
as  by  the  party  himself  (/>).  As  if  a  fine  be  of  one  hundred  acres,  and 
the  conusee  renders  fifty  to  the  conusor  for  years,  his  executoi- 
may  choose  which  fifty  he  will  have  (cj).  If  a  man  gives  one  of  his- 
horses  to  A.  and  B.,  after  the  death  of  A.,  B.  may  choose  which  lie 
will  take  ;  for  an  interest  vested  in  them  immediately  by  the  gift  (r). 
So  if  the  election  determines  only  the  manner  or  degree  in  which  the- 
grantee  shall  have  the  thing,  his  heir  or  executor,  as  well  as  the  party 
himself,  may  make  it ;  for  in  such  case  the  interest  vests  immedi- 
ately (s) :  As  if  a  lease  be  granted  to  A.  for  ten  or  twenty  years,  as  he 
shall  elect,  the  executor  is  entitled  to  the  election  (t).  So  if  A.  makes 
a  lease  for  years  to  B.  of  forty  acres,  *parcel  of  sixty,  the  election  may 
be  made  by  B.'s  executor  (m).  So  if  the  thing  of  which  election  is 
given,  is  annual,  and  to  have  continuance,  the  heir  or  executor  may 
make  the  election  (x). 

An  executor  may  pay  or  allow  any  debt  or  claim  on  any  evidence 
that  he  thinks  sufiicient.  He  may,  if  and  as  he  thinks  p^^gf  „,  execu- 
fit,  accept  any  composition  or  any  security,  real  or  per-  * o'gfj"^ ™|p' '^°""" 
sonal,  for  any  debt  or  for  any  property  real  or  personal  44  &  45 Vict.  c.  4, 
claimed,  and  may  allow  any  time  for  payment  of  any 
debt,  and  may  compromise  (y),  compound,  abandon,  submit  to  arbi- 
tration, or  otherwise  settle,  any  debt,  account,  claim  or  thing  what- 
ever relating  to  the  testator's  estate,  and,  for  any  of  those  purposes, 
may  enter  into,  give,  execute,  and  do  such  agreements,  instruments  of 
composition  or  arrangement,  releases,  and  other  things,  as  to  him 
seem  expedient,  without  being  responsible  for  any  loss  occasioned  by 
any  act  or  thing  so  done  by  bin;  in  good  faith  (s). 

(0)   Morris  v.  Livesay,  1  Roll.  Abr.  them  to  the  estate,  see  De  Cordova  «. 

726,  tit.  Election  (C.)  pi.  6,  Com.  Dig.  De  Cordova,  4  App.  Cas.  692,  where 

Election  (B.).  such  a  compromise  was  set  aside   and 

(p)  Com.  Dig.  Election  (B.).  the  executor    charged    with    the    full 

(9)  1  Roll.  Abr.  725,  tit.  Election  (C.)  amount  payable  by  him  if  the  compro- 

pl.  4.  Com.  Dig.  vM  supra.  mise  had  never  been  effected  :  the  other 

(r)  1  Roll.  Abr.  725,  tit.  Election  (C.)  executors  being  held  liable  for  so  much 

pi.  5.     Com.  Dig.  uM  supra.  of  the  said  amount  as  might  have  come 

(«)  Com.  Dig.  uii  supra.      Co.  Lit.  to    their   hands    but  for  their  willful 

145,  a.  default. 

{t)  Toller,  174.  (2)  Conveyancing  and  Law  of  Prop- 

(m)  Jones  V.  Cherney,  1  Freem.  530.  erty  Act,  1881,  44  &  45  Vict.  c.  41,  s.  37. 

(a;)   Com.  Dig.  ubi  supra.      Co.  Lit.  This    section  applies  to  executorships 

145,  a.  constituted  or  created  either  before  or 

{y)  As  to  the  power  of  executors  to  after  the  commencement  of  the  act. 
compromise  debts  due  from   one   of 
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\  Transfer  of  assets.  At  common  law 
the  personal  representative  of  the  de- 
ceased has  full  power  to  dispose  of  the 
personal  estate  without  applying  to  the 
court  for  an  order  to  sell.  Croswell  on  ' 
Bxrs.  §  445 ;  Schouler  on  Exrs.  §  339  ; 
Woerner  on  Admn.  §§  175,  831 ;  Make- 
peace V.  Moore,  10  111.  474  ;  Campbell 
i>.  Owen,  33  La.  An.  265;  Mead  v. 
Byington,  10  Vt.  116.  So,  a  fortiori,  a 
promissory  note  payable  to  him  as 
administrator.  Nelson  v.  Stollenwerck, 
60  Ala.  140.  And  he  is  not  liable  for 
loss  if  he  acts  in  good  faith.  Mejid  v. 
Byington,  uM  supra.  He  may,  however, 
take  the  precaution  to  apply  to  the 
Probate  Court  for  an  order,  and  need 
not  in  such  case  give  notice  to  parties 
interested.  Butler  «.  Butler,  10  R.  I. 
501.  But  the  Probate  Court  will  not 
order  a  sale  of  property,  then  in  the 
adverse  possession  of  the  widow,  but 
will  in  such  case  direct  a  suit  to  try  the 
title.  Libby  v.  Christy,  1  Redf.  465. 
Where  the  property  is  held  in  trust 
without  power  of  sale,  a  court  of  equity 
may  direct  a  sale  on  proper  cause  shown. 
Richardson  v.  Knight,  69  Me.  385; 
R.  S.  c.  77,  §  5. 

The  executor's  power  of  disposition 
extends  to  stocks.  Bayard  v.  Farmers' 
&c.  Bank,  53  Pa.  St.  332  ;  to  stocks  in 
foreign  countries,  Hutchins  i>.  State 
Bank,  13  Met.  431 ;  and  to  open  ac- 
counts, Farnham  «.  Brooks,  9  Pick. 
312  ;  to  a  growing  crop,  Sherman  «. 
Willett,  43  N.  Y.  146  ;  to  a  lease,  Mul- 
loy  V.  Kyle,  36  Neb.  313  ;  even  for  nine 
hundred  and  ninety-nine  years.  Pe- 
tition of  Gay,  5  Mass.  419.  And  he  may 
surrender  a  lease  by  its  terms  reserving 
personal  service  of  the  lessee,  and  made 
non-transferable.  Charles  v.  Byrd,  29 
8.  C.  544. 

The  executor  or  administrator  of  a 
deceased  mortgagee  may  assign  the 
mortgage.  Crooks  v.  Jewell,  31  Me. 
306 ;  Clark  ».  Blackington,  110  Mass. 
369 ;  Ladd  v.  Wiggin,  35  N.  H.  331  ; 


Burt  V. '  Ricker,  6  Allen  77 ;  Neil  v. 
Newbern,  1  Murph.  133  ;  Shoalbred  ». 
Drayton,  3  Desaus.  346 ;  Clapp  e. 
Beardsley,  1  Vt.  167  ;  Williams  v.  Ely, 
13  Wis.  1  ;  without  a  seal,  Mont- 
gomery v.  Bruere,  1  South.  360 ;  and 
without  an  order  of  the  court  for  that 
purpose,  Libby  «.  Mayberry,  80  Me. 
137 ;  Ladd  v.  Wiggin,  35  N.  H.  421 ; 
and  by  an  attorney  acting  under  an 
express  power  from  the  executor. 
Meyers  «.  Mutual  Life  Insurance  Co., 
99  N.  Y.  1.  He  may  also  release  a 
mortgage  and  accept  other  security. 
Baldwin  ®.  Hatchett,  56  Ala.  461.  The 
power  to  release  a  debt  is  more  fully 
considered  in  Volume  III.  of  this  work. 
So,  he  may^  assign  a  mortgage  on  land 
lying  in  another  state.  Smith  v.  Tiffany, 
16  Hun  553. 

He  may  transfer  a  bill  or  note  held 
by  the  deceased,  Clark  v.  Blackington, 
110  Mass.  374 ;  Gray  v.  Armistead,  6 
Ii-ed.  Eq.  74 ;  Bradshaw  v.  Simpson,  Id. 
343 ;  Rogers  v.  Zook,  86  Ind.  337 ;  either 
by  assignment,  Hamrick  v.  Craven,  39 
Ind.  341 ;  Makepeace  v.  Moore,  10  111. 
474 ;  or  indorsement,  Hertell  «.  Bogert, 
9  Paige  53  ;  Rand  v.  Hubbard,  4  Met. 
258 ;  Walker  ».  Craig,  18  111.  116  ;  or 
he  may,  for  value,  release  one  of  the 
makers  of  a  note  belonging  to  the 
estate.  Latta  v.  Miller,  109  Ind.  303. 
And  if  the  note  was  made  to  him  as 
administrator,  he  may  transfer  it  as 
administrator  or  in  his  individual 
name.  Speelman  v.  Culbertson,  15 
Ind.  441.  But  the  widow  cannot 
without  letters  of  administration 
make  such  a  transfer  (where  it  does 
not  appear  to  have  been  done  under 
the  statute  for  payment  of  funeral 
expenses  or  for  the  preservation  of 
the  estate).  Humbert  ».  Wurster,  32 
Hun  405.  The  executor's  transfer  of 
a  note  will  be  recognized  as  valid  in 
another  state  where  the  maker  was 
domiciled.  Harper  v.  Butler,  3  Pet. 
239 ;  or  where  the  land  described  in  a 
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collateral  mortgage  lay.  Gove  v.  Gove, 
64  N.  H.  503.  And  this  is  true,  in 
general,  of  any  foreign  chose  in  action. 
Peterson  v.  Chemical  Bank,  33  N.  Y. 
31. 

Transfer  by  attorney.  An  executor 
cannot  delegate  to  another  the  execu- 
tion of  a  special  power  of  sale  com- 
mitted  to  him  by  the  will  in  personal 
trust  and  confidence,  Berger  v.  DufE, 
4  Johns.  Ch.  368  ;  and  so  enable  an 
agent  to  sell  the  trust  property  in  his 
discretion.  Neal  v.  Patten,  47  6a.  73. 
But  he  may  employ  an  agent  or  attor- 
ney in  making  a  particular  sale,  Lewis 
«.  Reed,  11  Ind.  339  ;  although  the  court 
will  not  recognize  an  agreement  to  pay 
the  agent  all  that  the  property  may 
bring  over  a  certain  sum,  but  will 
regulate  the  amount  of  his  compensa- 
tion in  a  matter  requiring  special  exer- 
tions. Estate  of  Ballentine,  Myrick's 
Prob.  86. 

Private  sale.  In  some  of  the  United 
States  the  statute  allows  no  private 
sale  except  by  order  of  the  court, 
without  which  the  purchaser  takes  no 
title,  Weyer  v.  Second  National  Bank, 
57  Ind.  198 ;  and  an  administrator  de 
bonis  non  can  recover  property  sold  at 
private  sale  without  express  authority 
by  the  terms  of  the  will  or  an  order  of 
the  court.  Hopper  v.  Steele,  18  Ala. 
838  ;  but  under  such  sale  a  purchaser 
receiving  possession  might  have  trover 
against  third  persons.  Traylor  v. 
Marshall,  11  Ala.  458.  In  North 
Carolina,  a  private  sale  was  formerly 
valid  without  an  order  of  court, 
Tyrrell  v.  Morris,  1  Dev.  &  B.  Eq. 
559 ;  but  now  the  statute  prescribes 
public  sale  for  cash  or  on  six  months' 
credit,  and  the  executor  who  fails  to 
comply  with  its  requirements  is  subject 
to  a  penalty  of  two  hundred  dollars. 
Pate  V.  Kennedy,  104  N.  C.  234; 
although  the  sale  to  a  bona  fide  pur- 
chaser is  valid.  Dickson  v.  Crawley, 
112    N.    C.    639.     Under  the    statute 


providing  for  an  order  for  private  sale 
on  terms  approved  by  the  court,  it 
cannot  authorize  sales  in  the  ordinary 
course  of  business.  Tell  City  Fur- 
niture Co.  V.  Stiles,  60  Miss.  849. 
Nor  can  it  dispense  with  the  security 
required  in  case  of  public  sales. 
Bowen   v.    Shay,    105  111.    133. 

Time  and  place  for  sale.  Where  the 
property  is  not  perishable  and  its  sale  is 
not  ordered  by  the  court  or  required 
by  the  terms  of  the  will,  and  is  not 
necessary  for  the  paytnent  of  debts,  the 
executor  is  under  no  obligation  to 
sell,  and  will  not  be  charged  with  in- 
terest on  the  value  of  articles  not  sold. 
Greeno  v.  Greeno,  33  Hun  478.  And 
the  loss  in  market  value  of  the  property 
retained  is  not  chargeable  to  the  ex- 
ecutors without  proof  that  they  acted 
without  reasonable  diligence.  Mc- 
Rae  V.  McRae,  3  Bradf.  199.  So, 
even  the  total  destruction  of  value  by 
war,  e.  g.,  by  emancipation  of  slaves 
held  until  then,  Whitley  i>.  Alexan- 
der,, 73  N.  C.  444  ;  or  the  loss  of  value 
by  postponement,  on  good  advice,  of  a 
sale  after  the  day  named  in  the  order 
of  sale.  Lamb  ».  Lamb,  1  Speers  Ch. 
289.  But  where  they  were  ordered  to 
sell  the  property  and  have  wholly  failed 
to  do  so,  they  will  be  liable  for  the  loss. 
Matter  of  McDonald,  4  Redf.  331.  An 
executor,  acting  in' good  faith  and  with 
reasonable  expectation  of  profit,  may 
sell  in  a  foreign  market,  and  is  not 
liable  for  a  loss  in  price  below  that  of 
the  home  market  if  he  has  dealt  pru- 
dently. Bryan  v.  Mulligan,  2  Hill  Ch. 
361. 

Warranty.  At  an  administrator's 
sale  there  is  no  warranty  of  soundness. 
Joslin  ».  Caughlin,  36  Miss.  134.  And 
even  a  fraud  committed  by  an  ad- 
ministrator by  misrepresentation  of  the 
condition  of  the  property  sold  is  no 
defense  against  the  payment  of  the 
purchase  money,  the  administrator  not 
binding  the  estate  by  such  representa- 
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tions.  Hutchins  «.  Brooks,  31  Miss. 
430.  So,  where  he  sells  without  author- 
ity ptroperty  not  belonging  to  the 
deceased  (but  held  by  him  as  a  pledge), 
he  is  personally  liable  to  the  rightful 
owners.  Van  Schmidt  «.  Bourn,  50 
Cal.  616  ;  although  the  sale  may  have 
been  ordered  by  the  Probate  Court 
the  court  having  no  jurisdiction  over 
property  held  in  trust.  Whorton  «. 
Moragne,  63  Ala.  301. 

Terms  of  sale.  In  some  states  a  cer- 
tain proportion  of  the  appraised  value 
is  fixed  by  statute  as  a  minimum  price. 
And  where  the  court  has  ordered  a 
private  sale,  and  the  sale  is  made  and 
approved  with  no  mention  of  the 
statutory  restriction,  it  will  be  pre- 
sumed to  have  been  complied  with. 
Lappin  «.  Mumford,  14  Kan.  9.  In 
the  absence  of  such  statute,  where  ex- 
ecutors sell  property  of  the  intestate  for 
an  inadequate  price,  they  may  be 
held  responsible  for  the  actual  value 
at  the  time  of  sale.  Matter  of  Saltus,  3 
Abb.  App.  Dec.  343.  And  in  Louisi- 
ana, they  cannot  at  the  first  offer- 
ing sell  below  the  appraised  value, 
but  only  after  readvertisement  and 
a  second  offer  of  sale.  Campbell  v. 
Owen,  33  La.  An.  265. 

But,  in  general,  a  personal  repre- 
sentative acting  in  good  faith  may  sell 
at  a  fair  discount  from  its  face  value 
any  chose  in  action  of  the  deceased. 
Gray  «.  Armistead,  6  Ired.  Eq.  74 ; 
Bradshaw  «.  Simpson,  Id.  243  ;  or  even 
a  note  taken  by  himself  for  property 
sold  by  him.  Walker  «.  Craig,  18  111. 
116. 

He  cannot,  however,  turn  over  pro- 
perty of  the  estate  in  satisfaction  of  the 
debts  of  the  deceased,  Pendarvis  ». 
Wall,  14  La.  An.  449  ;  if  the  estate  is 
insolvent,  Walker  v.  Tyson,  53  Ala. 
593  ;  or  use  a  considerable  part  of  the 
assets  in  compromise  of  a  suit  against 
the  estate.  Bogan  ».  Camp,  30  Ala. 
376.     He  cannot  without  consideration 


bind  the  estate  by  a  transfer  of  per- 
sonal property  belonging  to  it,  although 
he  may  become  individually  liable  by 
such  assignment.  Symmes  ®.  Strong, 
1  Stew.  (N.  J.)  131.  So,  if  he  release 
without  consideration  a  surety  on  a 
note  held  by  the  estate,  the  release  will 
be  set  aside  in  favor  of  creditors.  Also- 
brook  v.  Alsobrook,  14  S.  C.  170.  But 
at  a  public  sale  of  notes  of  an  insolvent 
maker,  the  maker  himself  may  become 
the  purchaser.  Sheibley  ®.  Hill,  57 
Ga.  233. 

In  general,  the  terms  of  sale  are 
governed  by  the  custom  of  trade.  In 
the  absence  of  special  custom,  and 
under  ordinary  circumstances,  the  sale 
should  be  made  for  cash.  If  the  ex- 
ecutor surrenders  a  promissory  note  to 
the  maker  and  receives  in  payment  a 
bill  of  exchange  drawn  by  the  maker  on 
a  third  person,  the  maker  will  not  be 
discharged  from  his  liability  by  want  of 
proper  notice  to  him  (as  drawer)  of  the 
non-payment  of  the  bill.  Parham  «. 
Stith,  56  Miss.  465. 

On  the  other  hand,  if  an  administrator 
sells  notes  of  the  estate  for  other  notes 
without  direction  of  the  court,  he  will 
be  liable  for  their  value.  Thompson 
«.  Thompson,  77  Ga.  693.  So,  if  he 
sells  property  on  the  customary  terms 
as  to  credit  and  security,  but  takes  the 
note  of  a  third  person  in  payment, 
Peay  v.  Fleming,  3  Hill  Ch.  97  ;  or 
sells  the  partnership  interest  of  the 
deceased  to  his  surviving  partner  and 
takes  his  notes,  payable  at  the  end 
of  a  long  term,  during  which  the  partner 
becomes  insolvent.  Hasbrouck  ®.  Has- 
brouck,  %n  N.  Y.  183.  And  in  such 
case  he  cannot  show  that  the  actual 
value  was  less  than  the  price  agreed  on. 
Id.  He  may,  however,  take  notes  of  the 
surviving  partner  in  payment  of  such 
interest  purchased  under  proper  cir- 
cumstances. Roys  V.  Vilas,  18  Wis. 
*169.  If  the  administrator  selling 
under  an  order  of  the  court  gives  credit. 
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he  will  be  responsible,  although  he  took 
ii  note  as  security  and  turned  it  over  to 
his  successor.  Foster  «.  Thomas,  31 
Conn.  384.  If  he  gives  credit  without 
proper  security,  he  ■will  be  liable. 
Orcutt  V.  Orms,  3  Paige' 459.  And  if 
lie  takes  a  note  without  authority,  he 
will  be  individually  liable  and  may  hold 
the  note  as  his  own.  Rex  t.  Nevins, 
36  Vt.  384  ;  Estill  v.  McClintic,  11  W. 
Va.  399. 

'  In  the  case  of  sale  by  a  factor  on 
usual  credit  the  executor  is  not  liable 
if  the  purchaser  fails  before  payment. 
Taveau  «.  Ball,  1  McCord  456.  So, 
an  executor  may  take  bonds  for  per- 
sonal property  sold  if  he  acts  prudently 
in  receiving  and  in  collecting  them. 
Hoke  ».  Hoke,  13  W.  Va.  427.  But  he 
is  liable  for  due  diligence  in  the  col- 
lection, Southall  «.  Taylor,  14  Gratt. 
369  ;  Estate  of  Johnston,  9  Watts  &  S. 
107 ;  and  the  burden  is  on  him  to  show 
such  diligence.  Sherrell  v.  Shepard, 
19  Fla.  300.  And  he  may  properly 
receive  the  money  before  the  expiration 
of  the  credit,  although  drawing  inter- 
est until  maturity.  Gwynn  v.  Dorsey, 
4  Gill  &  J.  453.  Taking  a  note  for 
part  of  the  price  will  not  render  him 
liable  if  the  cash  balance  paid  him  is 
held  by  the  court  to  amount  to  the 
full  value  of  the  property.  Estate  of 
Kibble,  57  Cal.  407.  And  under  an 
order  to  sell  and  take  bond  with  sureties, 
the  administrator  is  only  liable  for 
fraud  or  negligence  as  to  the  suflSciency 
of  the  bond.  Davis  ®.  Marcum,  4  Jones 
Eq.  189.  Taking  security  is  in  the  dis- 
cretion of  the  executor  where  the  terms 
of  sale  are  discretionary.  Shelton  v. 
Carpenter,  60  Ala.  301. 

An  executor  will  not  be  liable  for 
a  devastavit  where  he  has  received 
Confederate  currency  in  good  faith, 
Glasgow  «.  Lipse,  117  U.  S.  337  ;  either 
in  payment  of  a  prior  debt,  Shelton  «. 
Carpenter,  60  Ala.  301;  Koons.  Munro, 
11  S.  C.  139  ;  or  for  purchase  money 


of  property  sold  by  him.  Cummings 
■».  Bradley,  57  Ala.  334  ;  Van  Hoose  b. 
Bush,  54  Id.  343  ;  Wayland  «.  Crank, 
79  Va.  603  ;  Succession  of  Herron,  33 
La.  An.  835  ;  Moffatt  v.  Laughridge, 
51  Miss.  311 ;  Whitley  v.  Alexander,  73 
N.  C.  444  ;  to  be  scaled  in  the  case  of 
credit  given  as  of  the  time  of  sale,  and 
not  the  time  of  payment.  Depriest  ». 
Patterson,  93  N.  C.  399.  But  see 
Pinch  1).  Pinch,  28  S.  C.  164,  as  to 
property  purchased  by  himself  and 
paid  for  in  such  currency.  And  where 
the  executor  negligently  held  the  funds 
until  they  became  worthless  at  the 
close  of  the  war  instead  of  applying 
them  to  the  debts  of  the  estate,  he  was 
held  tp  be  chargeable  with  their  value 
at  the  time  of  sale.  Williams  ».  Camp- 
bell, 46  Miss.  57.  In  Texas,  it  has 
been  held  insufficient  for  an  adminis- 
trator to  receive  such  currency,  either 
in  payment  of  a  prior  debt,  Kleberg 
».  Bonds,  31  Tex.  611 ;  or  for  property 
sold  under  an  order  for  sale  "for 
cash,"  Trammell  v.  Philleo,  33  Tex. 
395 ;  or  to  substitute  for  a  prior  debt 
a  contract  for  Confederate  currency. 
Scott  ».  Atchison,  36  Tex.  76.  And 
so,  in  Tennessee,  his  receiving  such 
currency  in  payment  of  jirior  debts 
renders  him  liable  to  legatees  resident 
in  Northern  states,  unless  the  currency 
was  taken  under  military  duress. 
Rockhold  ».  Blevins,  6  Baxt.  115. 

BoTM  fide  purchaser.  Personal  prop- 
erty sold  by  an  executor  or  adminis- 
trator cannot  be  followed  into  the  pur- 
chaser's hands  unless  he  has  taken  it 
in  bad  faith  or  without  notice  or 
for  grossly  insufficient  consideration. 
Woerner  on  Admn.  g§  331,  334 ; 
Schouler  on  Exrs.  §  350  ;  Makepeace 
v.  Moore,  10  111.  474  ;  Hadley  v.  Ken- 
drick,  10  Lea  525  ;  Brockenbrough 
«.  Turner,  78  Va.  438;  Hough  i). 
Bailey,  33  Conn.  288.  This  is  true  of 
the  bona  fide  purchaser  from  a  third 
party  of  a  certificate  of  stock  under 
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a  blank  power  to  transfer,  duly  In- 
dorsed by  the  executrix.  Prall  v. 
Tilt,  1  Stew.  (N.  J.)  479.  A  lona  fide 
purchaser  will  be  protected,  Hutchin- 
son V.  Owen,  59  Ala.  336;  and  his 
iona  fides  will  be  presumed,  Marshall 
County  V.  Hanna,  57  la.  373;  AUen- 
der  «.  Riston,  2  Gill  &  J.  86;  al- 
though the  goods  were  sold  on  credit, 
or  without  actual  delivery,  Scott  «. 
Burch,  6  Harr.  &  J.  67  ;  or  although 
the  purchaser  knew  of  the  existence 
of  unpaid  debts  or  legacies,  Leitch  ». 
Wells,  48  N.  Y.  585 ;  or  although  the 
property  (a  chose  in  action)  was  sold 
at  a  considerable  discount  below  its 
nominal  value.  Bradshaw  «.  Simpson, 
6  Ired.  Eq.  343 ;  Gray  ».  Armistead, 
Id.  74.  But  this  presumption  does  not 
extend  to  purchasers  from  an  executor 
who  is  not  acting  as  such,  but  in  liqui- 
dation of  the  affairs  of  the  partner- 
ship to  which  the  deceased  belonged, 
and  assets  of  the  firm  sold  by  him  in 
violation  of  his  trust  may  be  recovered 
from  a  purchaser  without  actual  notice. 
Smith  ®.  Ayer,  101  U.  S.  330.  A  pur- 
chaser in  good  faith  is  in  no  way  re- 
sponsible for  the  application  of  the 
purchase  money  paid  by  him.  Ashton 
V.  Atlantic  Bank,  3  Allen  317  ;  Hadley 
V.  Kendrick,  mW  supi-a ;  Leitch  v. 
Wells,  uH  supra.  And  is  entitled  to 
equitable  relief  against  any  claims 
upon  the  property  which  may  be 
satisfied  out  of  other  assets.  Latrobe 
V.  Tierman,  3  Md.  Ch.  474.  Property 
specifically  bequeathed  can  be  fol- 
lowed into  the  hands  of  a  purchaser 
who  bought  it  with  notice  that  there 
were  no  debts  to  be  paid  which  re- 
quired a  sale.  Garnett  i).  Macon,  6 
Call  308. 

A  court  of  equity  will  set  aside  a  col- 
lusive trausfer  for  the  benefit  of  next  of 
kin,  Everinghams).  Vanderbilt,  51  How. 
Pr.  177  ;  but  not  on  the  application  of 
the  administrator's  successor  if  the  par- 
ties interested  have  ratified  it  as  an  ad- 


ministration. Elliott  V.  Branch  Bank, 
30  Ala.  345.  And  a  purchaser  knowing 
that  the  executor  is  committing  a  de- 
vastavit will  be  liable  to  creditors  and 
legatees.  Rogers  ®.  Zook,  86  Ind.  237 ; 
Jones  V.  Clark,  35  Gratt.  643.  The 
purchaser  of  a  non-negotiable  note 
from  one  of  two  executors,  knowing 
him  to  be  a  banknipt,  is  chargeable 
with  notice,  and  takes  no  title  under 
a  transfer  made  against  the  prohibition 
of  the  other  executor.  Beecher  v. 
Buckingham,  18  Conn.  110. 

A  transfer  cannot  be  made  by  the  ex- 
ecutor without  an  order  of  the  court 
to  certain  creditors  in  illegal  preference 
of  their  claims,  Payne  v.  Flournoy,  39 
Ark.  500 ;  or  in  disregard  of  the  rights 
of  other  creditors  eventually  jeopard- 
ized. Snider  v.  CutlifE,  30  La.  An. 
1195. 

An  administrator  may  transfer  a  note 
taken  by  him  as  such,  in  payment  of  a 
distributive  share.  Clark  v.  Moses,  50 
Ala.  336.  But  where  a  distributee  has 
purchased  personal  property  and  given 
his  note  for  the  price  under  the  ad- 
ministrator's agreement  that  he  would 
only  be  called  on  for  part  of  the  money, 
he  will  be  liable  for  the  whole  note  if 
needed  for  the  payment  of  the  debt. 
Ijames  «.  McClamroch,  93  N.  C.  362. 
In  Missouri,  the  statute  restricts  the 
power  of  an  executor  or  administrator 
to  transfer  to  ' '  creditors,  legatees,  and 
distributees  in  discharge  of  an  amount 
of  their  clairns  equal  to  the  amount  of 
such  bond  or  note,"  and  one  jointly 
liable  for  a  debt  with  the  deceased  is 
not  such  a  creditor,  and  cannot  hold 
under  a  transfer  to  him.  Chandler  v. 
Stevenson,  T.R  Mo.  450. 

If  the  transfer  is  made  to  pay  or  se- 
cure the  individual  debt  of  the  ex- 
ecutor or  administrator,  a  purchaser 
with  notice  will  take  no  title  under  it. 
Whiter.  Price,  39  Hun  394 ;  and  cannot 
hold  the  property,  or  in  the  case  of  stock 
require  a  transfer  by  the  corporation 
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on  its  books.  Le  Baron  v.  Long  Island 
Bank,  53  How.  Pr.  286.  He  takes  sub- 
ject to  the  claims  of  creditors,  Shaw 
«.  Spencer,  100  Mass.  382  ;  and  may  be 
injoined  in  equity  and  required  to  sur- 
render the  property.  Scott  v.  Searles, 
15  Miss.  498.  But  a  surety  on  the 
administrator's  bond  who  has  taken 
from  the  administrator  notes  of  the 
estate  as  indemnity  against  his  bond, 
and  also  to  secure  advances  made  to 
the  estate  in  excess  of  the  amount  of 
the  notes,  can  hold  in  consideration  of 
the  advances,  and  sue  on  the  notes  as 
owner.  Rogers  ».  Squires,  98  N.  Y.  49. 
So,  a  purchaser  for  full  value  and  in 
good  faith,  taking  bonds  of  the  estate 
in  payment  of  the  executor's  individual 
debt,  may  hold  them  where  the  ex- 
ecutor's distributive  share  of  the  estate 
exceeds  the  amount  of  the  bonds  and 
the  executor  is  then  solvent,  but  sub- 
sequently commits  a  devastavit,  Brock- 
enbrough  «.  Turner,  78  Va.  488 ;  or 
where  the  executor  is  specific  or  sole 
residuary  legatee,  and  the  purchaser 
has  no  knowledge  that  there  are  debts 
still  unpaid,  Nugent  is.  Laduke,  87  Ind. 
482;  or  where  the  testator  was  surety 
for  the  executor  upon  the  debt  for 
which  the  transfer  was  made.  Shel- 
ton  V.  Carpenter,  60  Ala.  201. 

Order  of  court — Statutory  require- 
ments. In  about  half  of  the  United 
States  the  authority  of  an  order  of  court 
is  now  required  by  statute.  Woerner  on 
Admn.  §§  331,332;  Miller  v.  Irby,  63  Ala. 
477 ;  Ikelheimer  ».  Chapman,  33  Ala. 
676.  And  in  such  case  a  sale  is  void  if  it 
does  not  comply  with  the  statutory  re- 
quirement. Ventress  v.  Smith,  10  Pet. 
161 ;  Beeneu.  Collenberger,  38  Ala.  647 ; 
Riddle  v.  Hill,  51  Ala.  324.  But  after 
the  lapse  of  twenty  years  regularity 
will  be  presumed  if  the  facts  do  not 
appear  on  the  record.  Lay  ®.  Lawson, 
23  Ala.  377.  So,  where  the  order  for 
sale  is  void  (for  want  of  a  petition  dis- 
closing the  jurisdictional  fact  of  the 


necessity  for  the  sale),  the  sale  itself  is 
void,  and  the  property  may  be  recovered 
by  an  administrator  de  bonis  non. 
Wyatt  «.  Rambo,  29  Ala.  510.  But 
where  the  statute  requires  security  to 
be  taken  for  the  purchase  money,  it 
is  merely  directory,  and  failure  to  take 
security  does  not  render  the  sale  void, 
and  possession  under  it  will  be  available 
against  the  administrator  as  adverse 
possession.  Lay?).  Lawson,  23  Ala.  377. 
The  statute  requiring  an  order  to  sell 
applies  to  negotiable  securities.  Bur- 
bank  ».  Payne,  17  La.  An.  15.  And  to 
a  claim  for  services  by  the  deceased. 
Lappin  ».  Mumford,  14  Kan.  9.  And 
the  statute  in  force  at  the  testator's 
death,  dispensing  with  an  order  where 
the  will  directs  a  sale,  governs  the 
executor's  sales.  Wright  ii.  Heffner,  57 
Tex.  518. 

Where  the  statute  requires  notice  of 
application  for  order  of  sale,  the  statu- 
tory form  of  notice  must  be  observed, 
e.  g.,  by  posting,  and  not  by  publication. 
Halleck  v.  Moss,  17  Cal.  340.  But 
notice  may  be  required  of  application 
for  a,  sale  for  distribution,  Joslin  «. 
Caughlin,  26  Miss.  136 ;  and  not  for  a 
sale  for  payment  of  debts.  Hutchins  v. 
Brooks,  31  Id.  480.  In  some  states  the 
validity  of  the  statutory  order  for  sale, 
and  consequently  of  the  sale  made 
under  it,  depends  upon  the  proper 
averment  of  the  jurisdictional  facts  in 
the  petition,  e.  g.,  of  the  purposes  of  the 
sale,  Ikelheimer  v.  Chapman,  32  Ala. 
676  ;  Hall  v.  Chapman,  85  Id.  553  ;  or 
that  the  sale  was  necessary  for  payment 
of  debts.  Hatcher  «.  Clifton,  33  Ala. 
801 ;  or  that  the  property  was  perisha- 
ble, Harris  v.  Parker,  41  Ala.  604  ;  or, 
in  a  sale  of  a  merchant's  stock  of  goods, 
that  the  deceased  was  "  engaged  in 
mercantile  business  in  the  state."  Id. 
If  the  sale  is  void  for  such  defect,  the 
administrator  may  recover  the  property 
sold.  Hall  -0.  Chapman,  ubi  supra; 
and  may  be    held    in   trover    for    it. 
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Harris  v.  Parker,  vhi  tupra.  But  he 
cannot  avoid  a  sale  made  by  him  with- 
out judicial  order  by  direction  of  the 
sole  distributee,  Kelso  v.  Vance,  2  Baxt. 
334.  In  Maryland,  the  order  for  sale  is 
not  subject  to  appeal.  Crawford  ®. 
Blackburn,  19  Md.  40. 

In  California,  the  statutory  require- 
ment of  confirmation  of  sale  on  report 
and  notice  has  been  held  to  apply  to  a 
sale  made  without  order  of  the  court 
under  an  express  testamentary  power. 
Estate  of  Durham,  49  Cal.  490  ;  and, 
upon  a  larger  price  offered,  an  uncon- 
firmed sale  may  be  vacated  and  a  re-sale 
ordered.  Id.  And  in  Mississippi,  it  has 
been  held  that  the  Probate  Court  may 
set  aside  an  unconfirmed  sale  for  fraud, 
even  after  the  lapse  of  more  than  twenty 
years.  Hart ».  Hart,  39  Miss.  221.  But 
although  the  statute  prescribes  what 
notice  of  sale  should  be  given,  the 
suiHciency  of  the  notice  cannot  be 
questioned  by  a  creditor  if  the  pro- 
ceeds of  the  sale  are  sufficient  to  pay 
all  the  debts.  Bland  ii.  Muncaster,  24 
Miss.  62.  And  a  sale  cannot  be  avoided 
on  application  of  the  purchaser  without 
the  immediate  ,  return  of  the  thing 
purchased,  Bohannon  v.  Madison,  31 
Miss.  348 ;  unless  it  has  died  before  a 
reasonable  time  for  its  return  had 
elapsed.  Joslin  «.  Caughlin,  30  Miss. 
502. 

Power  to  pledge  or  mortgage.  Where 
the  power  is  not  restricted  by  statute, 
an  executor  may  pledge  the  assets  of 
the  estate  for  the  purpose  of  administra- 
tion. Carter  v.  Manufacturers'  National 
Bank,  71  Me.  448.  The  Probate  Court 
may  authorize  a  mortgage  for  the  pay- 
ment of  debts.  Church  ®.  Holcomb,  45 
Mich.  29.  And  where  a  mortgage  is 
directed  by  the  Orphans'  Court,  it  must 
follow  the  order  in  all  particulars.  De- 
troit Fire  &c.  Insurance  Co.  v.  Aspinall, 
45  Mich.  330.  But  such  a  moi'tgage  is 
valid  notwithstanding  mere  irregulari- 
ties, and  the  facts  supporting  the  order 


cannot    be     questioned    collaterally. . 
Griffin  «.  Johnson,  37  Mich.  87. 

On  the  other  hand,  the  personal 
representative  of  an  estate  cannot 
pledge  the  assets  of  the  estate  for  his 
individual  debt,  Williamson  v.  Branch 
Bank,  7  Ala.  906 ;  although  a  bona  fide 
holder  for  value  under  such  pledge 
will  be  protected,  Wood's  Appeal,  92 
Pa.  St.  379 ;  but  one  who  takes  such 
a  pledge  with  notice,  takes  no  title. 
Smith  V.  Ayer,  101  U.  S.  320,  and  will 
be  required  to  surrender  it,  Bell  v. 
Farmers''  National  Bank,  131  Pa.  St. 
318 ;  Estate  of  Marshall,  188  Pa.  St. 
285  ;  Shelmerdine  v.  Shelmerdine,  16 
Phila.  171  ;  Rhame  i:.  Lewis,  13  Rich. 
Eq.  269 ;  with  interest,  Sacia  v.  Ber- 
thondi  17  Barb.  15  ;  although  the  ex- 
ecutor giving  the  pledge  may  also  be  a 
creditor  of  the  estate,  Chavey  «.  Peifler, 
2  C.  E.  Gr.  257  ;  or  entitled  to  the  use 
of  the  property  for  life.  Prall  «. 
Hamil,  1  Stew.  (N.  J.)  66.  In  this 
case  the  pledgee  was  protected  to  the 
extent  of  the  individual  interest  of  the 
executor,  but  having  notice  of  the  trust 
character  of  the  property  pledged,  he 
took  it  subject  to  the  rights  of  credit- 
ors of  the  estate.  But  a  pledge  for  the 
individual  debt  of  the  personal  repre- 
sentative is  only  voidable,  not  void. 
Boeger  v.  Langenberg,  42  Mo.  Ap.  7. 
In  like  manner  a  cestui  qve  trust  may 
follow  trust  property  pledged  by  the 
trustee  for  his  individual  debt.  Jaudon 
V.  National  City  Bank,  8  Blatch.  430. 

Purchases  by  executor.  It  is  a  general 
principle  of  law  that  an  executor  or 
administrator  cannot  transfer  the  trust 
assets  to  himself,  either  by  public  or 
private  sale,  Scott  «.  Burch,  6  Har.  & 
J.  67  :  Wright  v.  Campbell,  27  Ark. 
637 ;  except  by  consent  of  all  parties 
interested.  Tayloe  v.  Tayloe,  108  N.  C. 
69.  The  ratification  by  an  heir  by  ac- 
ceptance of  the  note  given  by  the  ad- 
ministrator for  the  purchase  money,  is 
a  complete  bar  to  objection  on  his  part. 


€h.  I.] 


Transfer  of  Assets. 


139 


Mills  «.  Mills,  57  Fed.  Rep.  873.  Such 
&  transfer  amounts  to  a  conversion  of 
the  assets  and  renders  him  liable  for 
their  value.  Whiteley  ».  Alexander, 
73  N.  C.  444.  So,  where  he  has  trans- 
ferred them  after  his  purchase  to  a 
hona  fide  purchaser,  into  whose  hands 
they  cannot  be  followed,  Bechtold  v. 
Eead,  4  Dick.  (N.  J.)  Ill  ;  or  where 
they  have  afterward  become  worth- 
Jess  as  chattels  («.  g.,  by  emancipation). 
McDonald  v.  Jacobs,  85  Ala.  64.  As 
&  buyer  at  his  own  sale,  he  becomes 
the  trustee  for  creditors  and  distribu- 
tees, although  the  trust  will  not  be 
■enforced  in  equity  in  favor  of  one 
who  acted  in  collusion  with  him, 
Johns  V.  Norris,  13  C.  E.  Gr.  485  ;  nor 
after  a  lapse  of  twenty  years  upon  an 
alleged  agreement  with  the  purchaser's 
■deceased  co-executors.  Barnes  ».  Tay- 
lor, 13  C.  E.  Gr.  359.  Where  he  buys 
for  an  inadequate  price  and  accounts 
for  it,  his  account  may  be  reopened  on 
the  petition  of  parties  interested. 
Roberts  ».  Johns,  16  S.  C.  171.  And  if 
he  is  insolvent  and  fails  to  account,  the 
■sale  to  a  party  with  notice  may  be  set 
aside.  McCartney  v.  Calhoun,  17  Ala. 
301.  Although  the  sale  to  himself  is 
authorized  by  the  court,  the  administra- 
tor will  be  charged,  in  Arkansas,  with 
any  loss  of  full  value.  McLeod  ■». 
Griffis,  45  Ark.  505.  The  effect  of 
accounting  for  value  and  of  subsequent 
distribution  as  a  transfer  of  the  specific 
assets  of  the  estate  to  the  executor  as 
his  own  property  will  be  considered  in 
a  later  part  of  this  work. 

It  is,  however,  the  duty  of  an  executor 
to  protect  the  interest  of  his  testator,  if 
necessary  by  bidding  in  the  mortgaged 
property  at  »  foreclosure  sale.  Matter 
•of  Butler,  1  Connoly  58.  The  property 
is  thereby  converted  into  personalty 
■and  held  by  him  as  trustee  with 
power  of  disposition,  Valentine  v. 
Belden,  30  Hun  537  ;  and  liability  to 
:account  as  trustee  for  the  profits  when 


received.     Dilworth's  Appeal,  108  Pa. 
St.  93. 

An  indirect  sale  to  himself  through 
the  intervention  of  a  third  person  is 
equally  invalid.  Joyner  v.  Conyers, 
6  Jones  Eq.  78  ;  Michoud  «.  Girod,  4 
How.  503  ;  and  is  prohibited  by  statute 
in  Odlifomia  (Code  C.  P.,  §1576); 
Jones  ».  Hanna,  81  Cal.  507  ;  but  may 
be  cured  by  lapse  of  time,  Bland  ». 
Freeman  (Ark.),  28  S.  W.  Rep.  4; 
especially  in  the  hands  of  a  hmia  fide 
purchaser,  Morrisson  ■».  Garrett  (Ky.), 
33  S.  W.  Rep.  330.  Such'  sale  is  void- 
able, and  not  void.  Ives  v.  Ashley, 
97  Mass.  198;  Buckles  «.  Lafferty, 
3  Rob.  393;  Houston  v.  Bryan,  78 
Ga.  181.  After  the  expiration  of  the 
term  of  the  Probate  Court  the  proper 
remedy  is  in  equity.  Smith  v.  Chew, 
35  Miss.  153.  The  sale  may  be  set 
aside  by  a  court  of  equity,  Obert  ■». 
Obert,  1  Beas.  433  ;  Greiner  ».  Greiner, 
8  Stew.  (N.  J.)  134;  or  a  re-sale  may 
be  ordered,  and  the  first  sale  made  to 
attend  its  results,  being  set  aside  if  a 
better  bid  is  made,  Burnett  v.  Eaton,  3 
Stew.  (N.  J.)  466  ;  or  the  purchaser 
may  be  held  as  trustee  for  the  estate 
where  the  administrator  sells  to  his  own' 
confidential  attorney.  West  i).  Waddill, 
33  Ark.  575  ;  or  to  such  attorney  and 
others  who  know  of  the  relation,  jointly. 
O'Dell  i>.  Rogers,  44  Wis.  136.  So,  the 
administrator  may  be  required  to 
account  for  the  value  of  goods  sold  to 
his  mother  for  an  inadequate  price  and 
before  the  money  was  needed  for  debts, 
Butler  V.  Butler,  10  R.  I.  501  ;  or  sold 
for  his  own  benefit  to  his  brother. 
Smith  V.  Chew,  35  Miss.  153  ;  or  to  his 
wife,  Williams  v.  Swift,  79  Ga.  708. 
A  later  bona  fide  purchaser  will  be  pro- 
tected, however.  Id.  He  must  account 
for  all  profits  made  by  him  out  of  a  sale 
of  property  of  the  estate  directly  to 
himself,  Brackenridge  v.  Holland,  3 
Blackf .  377  ;  Hughes  «.  Hughes,  87 
Ala.  653  ;  or  indirectly  to  a  third  per- 
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son  for  their  joint  benefit,  Ford  «. 
Blount,  3  Ired.  516  ;  or  to  himself  as 
agent  for  such  third  person.  Piatt  v. 
Longworth,  37  O.  St.  159.  But  a  sale 
made  to  his  wife  as  residuary  legatee  in 
good  faith  as  to  the  suflBciency  of  the 
assets  will  not  be  set  aside  for  the 
purpose  of  subjecting  the  estate  to  the 
burden  of  an  assessment  afterward 
laid  on  the  stock  transferred.  Witters 
v.  Bowles,  33  Fed.  Rep.  130. 

On  the  other  hand,  an  administrator 
may  buy  for  himself,  in  the  absence 
of  any  previous  understanding,  the 
property  of  the  estate  which  he  had 
sold  in  good  faith  to  a  third  person. 
Smith  «.  Pollard,  4  B.  Men.  61  ;  Way- 
land  ti.  Crank,  79  Va.  603  ;  West  ■». 
Waddill,  33  Ark.  575. 

However  fair  such  a  sale  may  be, 
and  whether  direct  or  indirect,  it  is 
voidable  on  petition  of  parties  in- 
terested, Davoue  «.  Fanning,  3  Johns. 
Ch.  353;  Michoud  i).  Girod,  4  How. 
503 ;  Metropolitan  Elevated  Railroad  b. 
Manhattan  Railway,  14  Abb.  N.  C. 
353  ;  Boerum  «.  Schenck,  41  N.  Y. 
183 ;  Matter  of  Bach,  3  Connoly  490  ; 
Anderson  v.  Green,  46  Ga.  361 ;  within 
a  reasonable  time,  Daniel  s.  Stough, 
73  Me.  379  ;  but  not  ipso  facto  void. 
Ives  V.  Asliley,  97  Mass.  198  ;  Williams 
«.  Rhodes,  81  111.  571.  But  steps 
must  be  taken  within  a  reasonable 
time  to  avoid  such  sale.  Flanders 
».  Flanders,  34  Ga.  349.  It  is,  in 
general,  good  until  set  aside,  Mercer 
v.  Newson,  33  Ga.  151  ;  Dunlap  v. 
Mitchell,  10  Ohio  117 ;  and  the  execu- 
tor is  accountable  for  the  proceeds. 
McLane  ti.  Spence,  6  Ala.  894.  All 
parties  interested  need  not  concur  in 
the  petition  to  set  it  aside.  Litchfield 
V.  Cudworth,  15  Pick.  34.  But  it  will 
not  be  set  aside  on  the  application  of 
a  stranger  nor  of  the  administrator 
himself.  Richardson  v.  Jones,  3  Gill 
&  J.  164,  184  ;  Jackson  «.  Vandalfsen, 
5  Johns.  43;  Harrington  t).  Brown,  5 


Pick.  531.  On  the  other  hand,  the 
parties  interested  may  acquiesce  in  the 
sale,  Prothros.  Prothro,  33  La.  An.  598 ; 
Lyon  V.  Lyon,  8  Ired.  Eq.  301 ;  holding 
the  purchaser  as  trustee  for  them,  Clark 
V.  Blackington,  110  Mass  369 ;  or  re- 
quiring the  administrator  to  account 
for  the  price.  Brown  «.  Weaver, 
28  Ga.  377  ;  Mosely  «.  Floyd,  31  Ga. 
564.  His  accounting  on  due  notice  is 
a  ratification  by  them.  Price  «.  Nes- 
bit,  1  Hill  Ch.  445.  And  formerly 
such  sales  were  held  to  be  good,  in 
South  Carolina,  if  full  value  was  paid. 
Stallings  %.  Foreman,  3  Hill  Ch.  401 ; 
and  in  Florida,  Price  «.  Winter,  15 
Fla.  66 ;  and  by  statute  were  expressly 
authorized  at  a  price  not  less  than  three- 
fourths  of  the  appraised  value  of  the 
property,  Price  «.  Springfield  Real 
Estate  Association,  101  Mo.  107.  So, 
the  Louisiana  statute  expressly  pro- 
vides for  the  purchase  by  an  adminis- 
trator  at  probate  sale  of  the  interest  of 
his  deceased  partner  in  community 
property.  Linman  «.  Riggins,  40  La. 
An.  761. 

Where  the  administrator  was  partner 
vrith  his  intestate  and  buys  in  his 
interest  in  the  partnership,  he  and  his 
co-administrators  will  be  held  account- 
able for  its  full  value,  and  the  sale  may 
be  set  aside  at  the  election  of  any 
interested  party,  Gilbert's  Appeal,  78 
Pa.  St.  366 ;  but  it  is  only  voidable  on 
application  of  a  creditor  or  distributee, 
Lothrop  ®.  Wightman,  41  Pa.  St.  397 ; 
and  may  be  ratified  by  them  with  full 
knowledge  of  the  circumstances. 
Grim's  Appeal,  105  Pa.  St.  375.  See 
also,  Stewart's  Appeal,  110  Id.  410, 
where  the  executor  (who  was  not  a 
partner  of  the  deceased)'  took  at  an 
appraised  value  goods  of  which  the 
testator  had  authorized  a  sale  by  ap- 
praisement to  his  partners. 

The  rule  is  inflexibly  established 
that  where  in  the  management  and  per- 
formance of  the  trust,  trust  property  of 
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any  description,  real  or  personal  prop- 
erty, or  mercantile  assets,  is  sold,  tie 
trustee  cannot,  without  the  knowledge 
and  consent  of  the  cestui  que  trust, 
directly  or  indirectly  become  the  pur- 
chaser. Such  a  purchase  is  always 
voidable,  and  will  be  set  aside  on  behalf 
of  the  beneficiary^  unless  he  has  af- 
firmed it  being  sui juris  after  obtaining 
full  knowledge  of  all  the  facts.  It  is 
entirely  immaterial  to  the  existence  and 
operation  of  this  rule  that  the  sale  is 
intrinsically  a  fair  one,  that  no  undue 
advantage  is  obtained,  or  that  a  full 
consideration  is  paid,  or  even  that  the 
price  is  the  highest  which  could  be  ob- 
tained. The  policy  of  equity  is  to  re- 
move every  possible  temptation  from 


the  trustee.  The  rule  also  applies  alike 
where  the  sale  is  private  or  at  auction  ; 
where  the  purchase  is  made  directly  by 
the  trustee  himself,  or  indirectly 
through  an  agent ;  where  the  trustee 
acts  simply  as  agent  for  another  person, 
and  where  the  purchase  is  made  from 
a  co-trustee.  Finally,  the  rule  extends 
with  equal  force  to  a  purchase  made 
under  like  circumstances  by  a  trustee 
from  himself.  A  trustee  acting  in  his 
fiduciary  character,  and  without  the 
intervention  of  the  beneficiary,  cannot 
sell  the  trust  property  to  himself  nor 
buy  his  own  property  from  himself  for 
the  purposes  of  the  trust.  Pomeroy 
Eq.  Jur.,  §  958. 
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♦CHAPTER  THE  SECOND. 

or  THE  POWEE  AND    AtTTHOEITY    OF   ONE    OF   SEVEEAL   EXECITTOES   OE 

ADMINISTE  ATOES.  f 

Co-executors,  however  numeroup,  are  regarded  in  law  as  an  individual 
person  ;  and,  by  consequence,  the  acts  of  any  one  of 
them,  in  respect  of  the  administration  of  the  effects,  are 
deemed  to  be  the  acts  of  all  (a)  ;  for  they  have  all  a  joint  and  entire 
authority  over  the  whole  property  (b).  Hence  a  release  of  a  debt  by 
A  release  of  a  one  of  several  executors  is  valid,  and  shall  bind  the 
two' co^executoM  rest  (c).  So  One  of  several  executors  may  *settle  an 
IB  valid.  account  with  a  person  accountable   to  the  estate,  and 

in  the  absence  of  fraud,  the  settlement  will  be  binding  on  the  others. 


fSee  American  note  at  end  of  this 
Chapter. 

(a)  Touchst.  484  3  Bac.  Abr.  30. 
Exors.  (0.)  1.  Wentw.  Off.  Ex.  206, 
14th  edition.  Mb  parte  Rigby,  19  Ves. 
462.  "  As  between  executors,"  says 
Lord  Hardwicke,  "there  can  be  no 
division  of  their  interest  or  authority  : 
lor  though  a  man  may  appoint  executors 
in  such  a  manner  that  their  authority 
may  commence  or  determine  at  differ- 
ent times,  yet  he  cannot  nominate  per- 
sons executors,  and  confine  one  of  them 
to  one  branch  of  his  estate,  and  another  to 
another ;  for  they  have  a  joint  authority, 
which  extends  to  the  testator's  whole 
estate,  and  cannot  be  divided  into  dis- 
tinct and  separate  powers  :  Owen  v. 
Owen,  1  Atk.  495.  But  see  ante,  p. 
*201. 

(J)  3  Bac.  Abr.  30,  tit.  Executors, 
(D.)  1.  Wentw.  Off.  Ex.  213,  14th 
edition.     Owen  «.  Owen,  1  Atk.  495. 

(e)  Anon.  Dyer,   23,  b.,  in  margine, 

Jacomb  ®.  Harwood,  2  Ves.  Sen.  267. 

Where  an  action  was  brought  by  two 

out  of   four   executors    and   the    two 

[*816]         [*817] 


executors  who  were  not  joined  in  the 
action  released  the  defendant,  who 
pleaded  the  release  ^ifi«  darrein  continu- 
ance ;  the  Court  of  Exchequer  refused 
to  set  aside  the  plea,  the  plaintiffs  having 
failed  to  make  out  a  case  of  fraud  : 
Herbert  and  another  v.  Pigott,  2  Cr.  & 
M.  384.  In  Charlton  ii.  Durham,  L. 
R.  4  Ch.  433,  a  testator  gave  the  residue 
of  his  estate  to  two  executors  on  certain 
trusts.  Part  of  his  estate  consisted  of 
a  bond  given  by  the  trustees  of  a  minor, 
who  came  of  age  within  a  year  after 
the  death  of  the  testator,  and  the  execu- 
tors then  accepted  his  bond  to  them 
jointly  in  the  place  of  the  bond  given  by 
the  trustees.  Ten  years  afterward  a 
part  of  the  money  was  paid  by  the 
obligor  to  one  of  the  obligees  who  em- 
bezzled the  money  so  paid,  and  gave  a 
receipt  purporting  to  be  signed  by  both 
the  obligees,  but  in  fact  signed  by  one 
only,  the  signature  of  the  other  being  a 
forgery.  In  a  suit  by  the  other  execu- 
tor and  cestuis  que  trustent  under  the 
will  against  the  obligor,  it  was  held 
that,  though  the  obligor  intended  to 
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though  dissenting  (d).     So  a  grant  or    a  surrender  of  the  term  by 
one   executor   shall   be   equally   available  ie).     So  the   _    . 

^         •>  V   '  So  IS  a  grant  or 

attornment   of    one   shall    be   the   attornment   of    the  surrender    of    a 

term. 

Other  {/■).     And  the    sale   or  gift   of  one   of  several 

^•'   '  °   •  So  18   an   attom- 

executors,  of  the  goods  and  chattels  of  the  deceased,  is  m«it. 

the  sale  and  arift  of  them  all  (q\.     Aarain,  it  is  said,  in  Soisaeaieorgift 

°  w ;  o        >  'of  chattels. 

the  marginal  notes  of  Lord  Chief  Justice  Treby  to 
Dyer  (A),  that  if  one  of  several  executors  confess  the  action, 
judgment  shall  be  given  against  all  («').  But  in  a  case  decided,  Mich. 
T.  3  Geo.  I.  (K),  there  were  three  executors,  one  of  whom  gave  a 
warrant  of  attorney  to  confess  a  judgment  against  himself  *and  his 
co-executors,  pursuant  to  which  a  judgment  was  entered  against  all 
the  executors  de  bonis  testatoris  for  the  debt,  and  against  the  executor 
who  gave  the  warrant,  de  bonis  propriis  for  the  costs  ;  ,upon  motion 
to  set  this  aside,  it  was  held  to  be  ill :  for  executors  may  plead  differ- 
ent pleas  (l),  and  that  which  is  most  for  the  testator's  advantage  shall 
be  received  (m).  Further,  it  has  been  held  that  if  one  of  two  executors 
appointed  by  the  obligee  delivers  a  bond  to  a  stranger  in  satisfaction 
of  a  debt  due  from  himself  and  dies,  although  the  debt,  as  a  chose  in 
action,  could  not  then  have  passed  by  the  assignment,  yet  by  this 


have  the  receipt  of  both  obligees,  the 
receipt  of  one  was  sufficient  to  dis- 
charge the  obligor,  as  the  obligees  were 
executors. 

{d)  Smith  V.  Everett,  27  Beav.  446. 
And,  where  there  are  two  or  more 
executors  of  a  holder  of  a  bill,  the  in- 
dorsement of  one  is  prdbahly  sufficient 
to  transfer  the  property  in  the  bill : 
Chalmers  on  Bills  of  Exchange,  4th 
ed.,  137. 

(«)  Dyer,  23,  h.  in  margine,  Simpson 
V.  Gutteridge,  1  Madd.  616.  See 
Turner  v.  Hardey,  9  M.  &  W.  770. 
Post,  p.  *820,  n.  (z). 

(/)  Dyer,  23,  J.,  in  margine,  1  Madd. 
616.  So  if  one  executor  gets  possession 
of  the  goods,  and  pays  debts  with  his 
own  money  as  far  as  the  amount  of 
them,  this  is  a  conversion  of  the  goods 
of  the  testator  to  his  own  use,  and 
justifiable  by  this  executor  against  his 
co-executor :  Dyer,  23,  h. ,  in  margine. 

(g)  Touchst.  484.     Kelsock  v.  Nichol- 


son, Cro.  Eliz.  478,  496,  Dyer,  23,  h.,  in 
margine.  A  purchaser  of  the  subject 
of  a  specific  legacy  from  one  of  several 
executors,  who  is  also  the  legatee,  is  not 
bound  to  inquire  whether  the  other 
executors  have  given  their  assent :  Cole 
V.  Miles,  10  Hare,  179.  But  where  one 
of  two  executors,  erroneously  believing 
that  he  was  acting  with  the  authority  of 
the  other,  contracted  to  sell  a  leasehold 
house,  part  of  the  testator's  estate,  it 
was  held  that  the  purchaser  could  not 
enforce  a  specific  performance  of  the 
contract :  Sneesby  v.  Thorne,  7  De  G. 
M.  &  G.  399. 

(h)  P.  23,  b. 

(i)  See  also  the  judgment  of  Sir  John 
Leach,  V.-C,  in  Simpson  v.  Gutteridge, 
1  Madd.  616 ;  and  Lepard  v.  Vernon,  2 
V.  &  B.  54. 

(k)  Blwell  V.  Quash,  Stra.  20. 

[V)  See  infra,  Pt.  V.  Bk.  II.  Ch.  I. 

{m)  See  Baldwin  ».  Church,  10  Mod. 
323. 
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delivery  the  party  had  such  an  interest  in  the  instrument,  that  he  might 
justify  the  detention  of  it  as  against  the  surviving  executor  (w). 

In  a  case  (o),  where  one  of  several  executors  assigned  to  a  creditor 
of  the  testator  a  debt  due  to  the  testator's  estate,  it  was  holden  by  Sir 
W.  Grant,  that  such  an  assignment  was  not  available  against  the  dis- 
sent of  the  other  executors  :  His  honor  observed,  that  if  the  single 
executor  had  parted  with  any  portion  of  the  property  to  the  particular 
creditor,  who  by  such  an  assignment  had  obtained  a  legal  advantage, 
it  could  not,  perhaps,  be  taken  from  him  ;  but  in  the  present  case 
there  was  merely  an  assignment  of  a  chose  in  action,  of  which  no 
use  could  be  made  without  the  assistance  of  a  court  of  equity ; 
and  that  a  court  of  equity  would  not  interfere  to  give  a  particular 
creditor  an  advantage  against  the  other  executors  and  the  general 
creditors. 

An  assent  to  a  legacy  by  one  of  several  executors  is  suffi*cient  {p). 
One  of  two  co-  ^''j  *'^°'  ^^  *"'®  '^^  Several  executors  be  a  legatee,  his 
as?eS*toaiesacT  ^i^g^s  assent  to  his  own  legacy  will  vest  the  complete 
title  in  himself  (g').  Again,  if  the  subject  be  entire,  and 
be  given  to  all  the  executors,  the  assent  of  one  of  them  to  his  own 
proportion  will  be  suflacient  (f). 

By  Stat.  33  &  34  Vict.  c.  71,  the  Bank  of  England  may  require  all 
the  executors,  who  have  proved  the  will  to  join  and  concur  in  any 
transfer  of  stock  standing  in  the  name  of  their  testator  (s). 

Again,  there  has  already  been  occasion  to  show  («),  that  the  act  of 

How  far  the  act  ^"^^  °^  *^°  executors,  in  possessing  himself  of  the  testa- 

?L°°  topotr'"!  *<>'''s  effects,  is  the  act  of  the  other,  so  as  to  entitle  him 

companion"    ^^  ^^  ^  i°^"*  interest  in  possession,  and  a  joint  right  of 

action,  if  the  effects  are  afterward  taken  away  :  But  it 

(»)  Kelsock  «.  Nicholson,  Cro.  Eliz.  (g)  1  Roll.  Abr,  618,  tit.  Devise,  (B.) 

478,  496.     Dyer,  23,  S.,  in  margine.    If  pi.  2.     Townson  v.  Tickell,  8  B.  &  A. 

there  be  any  fraud  between  the  execu-  31,  40.     Cole  v.  Miles,  10  Hare,  179. 

tor  and  the  creditor,  and  theve.be   not  (r)  Pannel  «.   Fen,  1  Roll.  Abr.  618, 

assets  besides  to  pay  all  the  debts  and  Devise,  (B.)  pi.  3.     1  Rop.  Leg.  734,  3rd 

legacies,  there,  perhaps  the  other  execu-  edition. 

tor  may  have  remedy  in  equity  against  (a)  See  ante,  p.  *722.    Nor  is  a  trans- 

his    co-executor     and     the     creditor  :  fer  by  one  of  two  executors  of  railway 

Touchst.  484.     See  ante,  p.  *805,  et  seq.  shares  or  stock  registered  in  the  names 

(o)  Lepard  v.  Vernon,  2  V.  &  B.  51.  of  both,  of  any  validity,  since  these  are 

See    Judicature    Act,     1873,    s.     35,  governed    by    the   Companies  Clauses 

sub-s.   6.  Act :  Barton  ®.  North  Staffordshire  Ry. 

{p)  Godolph.  Pt.  2,  c.  30,  s.  8,  p.  245.  Co.,  38  C.  D.  464.     See  also  Barton  ®. 

Wentw.   OfE,    Ex.   413,   14th    edition.  L.  &  N.  W.  Ry.  Co.,  34  Q.  B.  D.  77. 

Com.  Dig.  Administration  (C.  8).  (i)  Ante,  p.  *786 
[*819] 


Ch.  II.J  Of  Co-Executors.  145 

should  be  observed,  that  the  act  of  one  in  taking  possession  of  a  chattel 
real  or  personal  of  the  testator,  cannot  create  a  new  liability  and 
impose  a  charge  on  the  other  personally,  and  in  his  own  individual 
character,  which,  without  such  act,  would  never  have  existed.  There- 
fore, if  one  executor  takes  possession  of  and  uses  a  personal  chattel, 
the  other  is  not  liable  to  the  creditors  for  such  act  of  his  co-executor. 
So  if  one  executor  enter  and  enjoy  land  demised,  and  take  the  profits 
beyond  the  rent,  the  other  executor  will  not  be  chargeable  with  the 
amount  as  assets  to  the  creditors  ;  but  the  one  who  actually  received 
will  alone  be  responsible  (w).  Hence,  it  appears,  that  with  respect  to 
the  creditors,  the  actual  possession  and  use  by  one  of  two  executors  is 
not  in  law  the  possession  and  *use  by  both,  so  as  to  attach  a  liability 
upon  both  :  Accordingly  if,  instead  of  disposing  of  a  term  of  the 
testator,  one  of  the  executors  takes  the  actual  possession  of  and  enjoys 
the  land  demised,  such  enjoyment  is  not  by  law  the  possession  and 
enjoyment  by  both,  and  it  does  not  render  both  chargeable  to  the 
lessor  to  pay  a  compensation  to  him  for  it,  as  joint  occupiers  in  their 
own  right  (cc). 

The  question  how  far  a  devastavit  or  receipt  of  assets  by  one  of 
several  executors  can  create  a  liability  and  impose  a  charge  on  his 
ccAnpanions,  will  be  considered  hereafter,  when  the  subject  of  the 
Liabilities  of  Executors  occui-s  (y). 

It  should  be  further  observed,  that  though  one  of  several  executors 
may  dispose  of  the  assets  so  as  to  bind  the  others,  it  is  o^e    of  eevevai 
not  to  be  inferred  that  one  of  several  executors  is  the  bMlheothlrTby 
agent  of  the  others,  so  as  to  bind  them  by  his  several  i"s  eo^traot. 
contracts  (z). 

(u)  See  post,  Pt.  IV.  Bk.  II.  Ch.  II.  become  tenant  to  the  plaintiffs    from 

S  II.  Lady-day,  1841,  and  that  the  defendant 

(.«)  Nation  v.  Tozer,  1  Crompt.  M.  &  should  he  discharged  from  all  liability 

K.  173.  to  subsequent  rent ;  and  that  the  defend- 

(y)  Post,  Pt.  IV.  Bk.  II.  §  II.  ant  accordingly  gave  up  possession  to 

(z)  Turner  ».  Hardey,  9M.  AW.  770.  W.,  and  the  plaintiffs  accepted  him  as 

This  was  an  action  for  use  and  occupa-  tenant  :  and  it  was  held,  that  this  plea 

tion,  for  a  quarter's  rent  from  Lady-  was  not  proved  by  evidence  that  one  of 

day  to  Midsummer,  1841,  to  which  the  the  plaintiffs  had  so  agreed  to  accept 

defendant  pleaded  that  by  an  agreement  W.  as  tenant  in  lieu  of  the  defendant, 

made  between  the  plaintiffs,  executors  But  this  case  must  not  be  understood  as 

of  T.,  and  the  defendant,  the  defendant  deciding  that  one  of  several  executors 

agreed  to  take  of  the  plaintiffs,  execu-  may  not  alone  accept  a  surrender  of  a 

tors  as  aforesaid,  the  premises  in  ques-  term,  the  reversion  of  which  belongs  to 

tion  ;  and  that  it  was  afterward  agreed  them  as  executors.     See  ibid.  773,  per 

between  them  and  W.,  that  W.  should  Parke,  B. 
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A  distinction  was  taken  by  Lord  Hardwicke  in  Hudson  v.  Hudson  (a) 
between  the  power  of   one   of   several   administrators, 

Co-administrators.         ,  ^  i  •  i  /.  11 

and  one  01  several  executors,  with  reference  to  the  lat- 
ter arising  wholly  from  the  testator,  and  the  former  wholly  from  the 
Ordinary  :  And  his  lordship  laid  down,  on  the  authority  of  Lord 
Bacon  (6,)  that  as  an  administration  was  in  the  nature  of  an  office,  so 
if  granted  to  several,  they  must  *join  in  executing  the  acts  of  their 
office  (c)  ;  and,  therefore,  the  release  of  one  would  not  bind  the 
others,  asin  the  case  of  co-executors.  But  in  the  subsequent  case  of 
Willand  v.  Fenn  (d),  it  was  held  in  the  King's  Bench,  after  three 
arguments,  that  one  of  several  administrators  stands  on  the  same 
ground  and  foundation  with  one  of  several  executors.  And  this 
decision  was  recognized  by  Sir  John  Strange,  M.  R.,  in  Jacomb  v, 
Harwood  (e). 

The  power  of  an  executor  is  not  determined  by  the  death  of  his 

co-executor,  but  survives  to  him  (  f ).     And  so  likewise. 

Survivor  of   sev-    ....  .i,  \  ,  ,. 

erai  executors  or  II  admmistration  has  been  granted  to  two,  and  one  dies,, 
the  other  will  be  sole  administrator,  and  all  the  power 
of  the  office  will  survive  to  him  (^). 

The  ordinary  functions  incident  to  the  office  of  executor  may  be  exer- 
Exercise of  power  cised  by  one  of  several  appointed  executors,  although 
ixecutors  to^eu  the  Others  renounce  :  Yet  at  common  law,  where  a  power 
'™'*  ■  Avas  given  by  will  to  executors  to  sell  land,  and  one  of 

them  refused  the  trust,  it  was  clear  that  the  others  could  not  sell  (A). 
But  the  statute  21  Hen.  VHI.  c.  4,  provides,  that  where  lands  are 
when  one  of  them  willed  to  be  sold  by  executors,  and  part  of  them  refuse 
renounces:  ^q  -jjg  executors,  and  to  accept  the  administration  of  the 

will,  all  sales  by  the  executors  that  accept  such  administration  shall  be 
as  valid  as  if  all  the  executors  had  joined.     The  terms  of  the  statute 

(a)  1  Atk.  460.  the  distinction  as  still  existing :    See 

(S)  Elements,  vol.  iv.  p.  83.  Warwick  i>.  G-reville,  1  Phlllim.  136. 

(c)  See  also  In  the  Goods  of  Nayler,  Stanley  «.  Bernes,  1  Hagg.  322.  It  has 
3Jlot)ert.  409.    J.nie,  p.  *364.  been  held  in  America  that  a  note  exe- 

(d)  Cited  by  Sir  John  Strange,  M.  R. ,  cuted  to  an  intestate  may  be  transferred 
in  3  Ves.  Sen.  367.  See  a  MS.  report  of  by  one  of  several  administrators  : 
the  case  in  Selw.  N.  P.  767,  note  (8),  Sanders  «.  Blain,  6  J.  J.  Marsh.  446 : 
6th  edition.  33  Amer.  Dec.  86.     Murray  ».  Blatch- 

(e)  3  Ves,  Sen.   267,  268.     See  also  ford,  1  "Wind.  583 ;  19  Amer.  Dec.  537. 
Touchst.  485,  486.     Smith  ».   Everett,  (/)  Flanders  «.  Clarke,  3  Atk.  509. 
27  Beav.  454,  per  Romilly,  M.  R.   How-  (jf)  Hudson  n.   Hudson,  Cas.    temp, 
ever,  Sir  John  NichoU  seems,  on  more  Talb.  137.     Ante,  p.  *411. 

than  one  occasion,  to  have  adverted  to  (A)  Co.  Lilt.  113,  a. 
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are,  that  where  part  of  the  executors  named  in  a  will,  declaring  lands,, 
tenements  *or  hereditaments  to  be  sold  by  executors,  "  do  refuse  t» 
take  upon  him  or  them  the  administration  and  charge  of  the  same 
testament  and  last  Will,  wherein  they  be  so  named  to  be  executors,, 
and  the  residue  of  the  same  executors  do  accept  and  take  upon  them 
the  cure  and  charge  of  the  same  testament  and  last  Will,  that  then  all 
bargains  and  sales  of  such  lands,  tenements  or  other  hereditaments  sO' 
willed  to  be  sold  by  the  executors  of  any  such  testator,  as  well  here- 
tofore made,  as  hereafter  to  be  made  by  him  or  them  only  of  the  said 
executors,  that  so  doth  accept,  or  that  heretofore  hath  accepted  and 
taken  upon  him  or  them  any  such  cure  or  charge  of  administration  of 
any  such  Will  or  testament,  shall  be  as  good  and  as  effectual  in  the 
law  as  if  all  the  residue  of  the  same  executors  named  in  the  said  tes- 
tament, so  refusing  the  administration  of  the  same  testament,  had 
joined  with  him  or  them  in  making  of  the  bargain  and  sale  of  such, 
lands,  tenements  or  other  hereditaments  so  willed  to  be  sold  by  the 
executors  of  any  such  testator,  which  heretofore  hath  made  or  declared,, 
or  that  hereafter  shall  make  or  declare  any  such  Will  of  any  such 
lands,  tenements  or  other  hereditaments,  after  his  decease,  to  be  sold 
by  his  executors."  Upon  this  statute,  Lord  Coke  observes  (i)  that 
although  the  letter  of  it  extend  only  to  cases  where  executors  have 
a  power  to  sell,  yet  being  a  be"neficial  law,  it  is  by  construction  ex- 
tended to  cases  where  lands  are  devised  to  executors  to  be  sold  i^j). 
It  has  also  been  held  that  the  statute  extends  to  copyholds  (]e). 

In  the  case  of  Denne  «.  Judge  (l),  a  testator  devised  land  to  five 
trustees  to  sell  and  apply  the  money  to  certain  uses,  and  afterward 
made  the  same  persons  executors  ;  the  question  was,  whether  the- 
land  passed  under  deeds  of  lease  and  release,  purporting  to  have  been 
executed  by  all  the  five  trustees,  but  in  fact  executed  by  three  of  them 
only  ;  and  it  was  urged  that  the  case  was  within  the  above  statute  *of 
21  Hen.  VIII.  c.  4  :  But  Lord  Ellenborough  said,  that  the  statute  was- 
passed  to  remedy  the  inconvenience  where  some  of  the  executors, 
refuse  to  act ;  but  in  the  present  case  there  was  no  such  refusal  : 
Besides,  the  estate  was  not  devised  to  them  as  executors,  to  be  sold,, 
but  as  devisees,  though  they  were  also  appointed  executor  :  They 
had  nothing  to  do  with  the  land  as  executors  {m). 

(i)  Co.  Litt.  113,  a.  (m)  But  taking  the  conveyance  to  be- 

(j)  See  ante,  p.  *574.  by  the  three  trustees  only,  it  severed, 

{k)  Peppercorn  ».  Wayman,  5  De  G.  the  joint  tenancy,  and  conveyed  three- 
&  Sm.  330.  fifths  of  the  estate  to  be  held  in  com 

(0  11  East,  388.  men  with  the  two  remaining  parts. 
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If,  however,  the  fund,  when  raised,  had  been  distributable  by  them 
in  that  character,  it  would  have  been  otherwise,  as  far  as  respects  the 
latter  objection  .to  the  application  of  the  statute.  Thus  in  Bonifaut 
V.  Greenfield  (n),  where  the  testator  devised  land  to  four  persons  and 
their  heirs  to  sell,  and  apply  the  money  to  the  performance  of  the 
will,  and,  in  the  conclusion  of  the  will  he  appointed  the  four  his  exec- 
utors, it  was  held,  that,  on  the  refusal  of  one  of  them  to  act,  a  sale  by 
the  other  three  was  good. 

It  is  said  by  Lord  Coke  (o),  that  although  one  executor  refuses,  the 
others  cannot  sell  to  him,  because  he  is  a  party  and  privy  to  the  will, 
and  remains  executor  still.  But  that  position  must  now  be  considered 
as  overruled  by  the  decision  of  the  Court  of  Common  Pleas,  in  Mack- 
intosh V.  Barber  (^)  :  In  which  case  it  was  further  decided,  that  exec- 
utors to  whom  a  power  is  given  to  sell  may,  at  law,  sell  to  a  trustee 
for  themselves,  or  may  sell  to  one  of  themselves  ;  and  an  appointment 
accordingly  cannot  be  impeached  at  law.  Whether  such  an  appoint- 
ment can  be  supported  in  equity,  must  depend  upon  the  circumstances 
xinder  which  the  sale  was  made  (^). 

In  the  case  of  Granville  v.  M'Neile(r),  where  a  power,  contained  in 
Exercise  of  power  ^  deed  of  settlement  of  real  estate,  enabled  one  *of  the 
trustee?giveDtoa  Parties,  his  executors,  administrators  and  assigns,  on 
•ecutors"  when*he  ^  Vacancy  to  appoint  a  new  trustee,  and  the  party  so 
of  hls'^executOTs  empowered  died,  having  by  his  will  named  three  execu- 
jenounces:  ^ors.  One  of  whom  renounced  probate,  it  was  held  by 

Wigram,  V.-C,  that  a  vacancy  in  the  trust  having  occurred,  the  two 
acting  executors  had  power  to  appoint  the  new  trustee  :  And  his 
honor  said  that,  in  all  such  cases,  the  question  is,  whether  the  con- 
fidence is  reposed  in  the  individuals  named  or  in  the  persons  who,  de, 
facto,  fill  the  given  office  :  and  that,  in  the  present  case,  the  intention 
plainly  was,  that  those  whom  the  party,  empowered  in  the  first 
instance,  trusted  to  administer  his  property,  should  also  be  intrusted 
to  exercise  the  power  given  to  him  in  the  settlement  ;  and  that  those 
whom  he  trusted  were  the  persons  who  acted,  and  not  those  only 
whom  he  named. 

Again,  it  has  appeared  that  if  one  of  two  executors  dies,  the  office 

{n)  Ore.  Eliz.  80.  between  the  rules  of  equity  and  com- 

{o)  Co.  Lit.  113,  a.  mon  law,  it  seems  that  the  rules  of 

(p)  1  Bingh.  50.  equity  will  prevail.     Jud.  Act,  1873, 

(q)  1   Sugd.   on  Pow.,  141,  6th  ed.  s.  25,  sub-s.  11. 

And  now  in  this  case,  as  in  all  cases  in  (r)  7  Hare,  156. 

which  there  formerly  was  any  variance 
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survives    to  his    co-executor  (s).      But  it  is  necessary  further  to  in- 
quire, whether,  if  a  power  is  given  to  several  executors, 

_  .    ,  T,  1  •■,,,         exercise  of  power 

and  one  or  tliem  dies,  the  power  can  be  exercised  by  the  by  surviving  ex- 
survivors  or  survivor.  It  is  regularly  true  at  common 
law,  that  a  naked  authority  given  to  several  cannot  survive  (i) 
Therefore,  if  a  man  devise  his  lands  to  A.  for  life,  and  that  after  his 
decease  the  estate  shall  be  sold  by  the  executors,  naming  them,  as  by 
B.  and  C.  his  executors,  or  by  B.  and  C.  who  are  not  named  executors, 
in  that  case,  if  one  of  them  die  during  the  life  of  A.,  the  other  cannot 
sell ;  because  the  words  of  the  testator  would  not  be  satisfied  (?<). 
But  where  this  can  be  effected,  a  court  of  law  will  relax  the  rule. 
Therefore,  if  three  or  more  executors  are  appointed,  and  the  devise  is, 
that  the  estate  shall  be  sold  by  the  executors  generally,  there  the 
survivors  may  sell  because  the  plural  number  of  executors  remains  («). 
Again,  although  the  authorities  are  conflicting  (x),  there  *are  not 
wanting  cases  to  support  the  validity  of  the  exercise  of  ,  .  , 
a  power  given  to  executors  by  a  single  survivor  (y).  i''™''- 
Mr.  Hargrave  in  a  note  to  Co.  Lit.  (z)  strongly  contends  that  where  a 
power  of  selling  is  given  to  executors,  or  to  persons,  nominatim  in  that 
character,  the  survivor  may  sell,  as  the  power  is  annexed  to  them 
ratione  officii  ;  and  as  the  office  survives,  by  parity  of  reason  the  au- 
thority should  also  survive.  And  the  author  of  the  "  Treatise  on 
Powers  "  (a)  observes  that  the  liberality  of  modern  times  will  prob- 
ably induce  the  courts  to  hold,  that  in  every  case  where  the  power  is 
given  to  executors,  as  the  office  survives,  so  may  the  power  (5).  The 
same  distinguished  writer  proceeds  to  state  as  the  result  of  the  cases, 
that  where  the  authority  is  given  to  "  executors,"  and  the  will  does 
not  expressly  point  to  a  joint  exercise  of  it,  even  a  single  surviving 
executor  may  execute  it  :  But  where  the  authority  is  given  to  them 
nominatim,  though  in  the  character  of  executors,  yet  it  is  at  least 
doubtful  whether  it  will  survive.      In  the  case    on  this  subject  of 

(s),  Ante,  p.  *821.  Milward  v.  Moore,  Sav.  72:  and    see 

(f)  1  Sugd.  Pow.  141,  6th  edit.  Anon.    Dyer,  371,  b.,  pi.  8.     1   Sugd. 

(u)  Co.  Lit.  113,  a.     1  Sugd.  Pow.  Pow.  143,  6tli  ed.    See  also  Eaton  «. 

141,  6th  edit.  Smith,  2  Beav.  236. 

(»)  Co.  Lit.   113,   a.     1  Sugd.   Pow.  {z)  118,  a. 

143,  6th  edit.  (a)  1  Sugd.  Pow.  144,  6th  edit. 

(x)  See  a  case  in  Dyer,  219,  pi.  8,  in  (b)  So  where  the  power  to  executors 

margins.     Lock  v.  Loggin,  1  And.  145.  to  sell  arises  by  implication,  (see  ante, 

(y)  Houel  ».   Barnes,  Cro.  Car.  883.  p.  *575,)  the  power  to  the  survivor  to 

8.  C.  nom.  Barnes'  Case,  W.  Jones,  353,  sell  will  arise  in  the  same  way  :  Forbes 

pi.  8.      Anon.   2  Leon.   220,  pi.  376.  v.  Peacock,  11  M.  &  W.  360. 
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Brassey  v.  Chalmers  (c)  a  power  to  sell  real  estate  had  been  given  by 
a  testator  "  to  my  executors  hereinafter  named  with  the  approbation 
of  my  trustees  for  the  time  being  :  "  And  it  was  held  by  Romilly, 
M.  R.,  upon  the  context  of  the  will,  that  the  power  could  not  be  exer- 
cised by  the  survivor  of  the  two  appointed  executors  :  His  honor, 
after  stating  the  I'ule  that  a  naked  power  given  to  several  cannot  be 
executed  by  the  survivors,  laid  it  down  as  equally  settled  that  if  the 
power  be  annexed  to  the  office  of  executor,  any  persons  who  fill  the 
office  will  have  the  power  ;  but  that  the  difficulty  was,  in  cases  where 
the  power  is  given  to  certain  persons  by  name  and  *they  are  also 
appointed  executors,  to  ascertain  whether  the  power  is  given  to  the 
executor  or  to  the  person  :  In  the  present  case,  the  learned  judge 
looking  at  the  words  used  by  the  testator,  both  in  the  passage  which 
conferred  the  power  and  in  other  parts  of  the  will,  was  of  opinion 
that  the  power  was  given  to  the  two  executors  nominatirriy  and  not  in 
their  executorial  capacity.  But  the  Lords  Justices,  on  appeal  (d), 
dissented  from  this  opinion. 

And  now  by  section  38  of  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  where  a  power  or  trust  is  given  to,  or 
vested  in,  two  or  more  executors  or  trustees  jointly,  then,  unless  the 
contrary  is  expressed  in  the  instrument  (if  any)  creating  the  power  or 
trust,  the  same  may  be  exercised  or  performed  by  the  survivor  or  sur- 
vivors of  them  for  the  time  being.  This  provision,  however,  applies 
only  to  executorships  and  trusts  constituted  after,  or  created  by  instru- 
ments coming  into  operation  on  or  after,  1st  Jan.  1882. 

If  there  are  several  executors  appointed  by  the  will,  they  must  all  join 
Executors  must  ^^  bringing  actions  (e) ;  even  though  some  be  infants  (/). 
fng^actions''""^"  Where,  however,  one  executor  of  several  has  alone 
proved  the  will,  he  may  sue  without  making  the  other 
executors  parties,  although  they  have  not  renounced  {g).  If  one  of 
several  executors  who  have  all  proved  the  will  sue  alone,  the  defend- 
ant may  apply  to  the  court  for  an  order  that  the  other  executor  or 
executors  may  be  joined  as  co-plaintiffs  (A). 

(c)  16  Beav.  231.  (/j)  R.  S.  C.  1883,  Ord.  XVI.  r.  11. 

(d)  4  De  G.  M.  &  G.  538.  This  procedure  is  substituted  for  the 
(«)  Bro.  Exors.  88.  plea  in  abatement  and  demurrer  for 
(/)  Smith  V.  Smith,  Yelv.  130.     As      want  of   parties  existing  prior  to  the 

to  one  of  several  executors  making  a  Judicature  Act.     It  is  of  course  subject 
summary  application  to  the  court,  see  to  the  same  rules  with  respect  to  show- 
Re  Bunting,  3  A.  &  E.  467.  ing  that  the  party  whose    joinder  is 
(g)  D.  C.  P.  6th  ed.  334.  claimed  is  alive  and  within  the  jurisdic- 
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*Generally  speaking,  it  is  clear  that  one  executor  cannot  sue  or  be 
sued  by  his  co-executor  («)  :  neither,  after  the  death  of  „„ 

^  I-  ,       ,  -,  ,         ,        When  one  execu- 

one  or  several  executors,  can  his  executor  be  sued  bv  the   ""■  may  sue  the 

^  ,   ,      ,  ,     .  ''  other: 

surviving  co-executor  for  a  debt  due  to  their  testator  {h). 

Nevertheless,  if  a  debtor  makes  his  creditor  and  another  his  executors, 
■and  the  creditor  neither  proves  the  will  nor  acts  as  executor,  he  may 
bring  an  action  against  the  other  executor  (I)  :  nor  is  it  necessary  to 
enable  him  so  to  do,  that  he  should  renounce  in  the  Court  of  Pro- 
bate {jn). 

In  a  case  where  the  survivor  of  two  executors,  who  had  taken  out 
administration  to  the  other,  filed  a  bill  to  set  aside  a  mortgage  of 
part  of  the  assets  made  by  the  deceased  executor  as  having  been  a 
breach  of  trust,  it  was  held  that  the  fact  of  the  plaintiff  having  taken 
out  the  administration  did  not  disqualify  him  from  maintaining  the 
suit  (w). 

In  G-leadow  v.  Atkin  (o)  an  action  of  debt,  on  a  common  money 
bond,  was  brousrht  by  the  executor  of  the  obligee  aerainst 

.  .  .  '^  o  on  bond  given  as 

the  executors  of  the  obligor  :  And  it  Avas  held  by  the  a  security  on  loan 

,^  .  „      1  ,    -1  ,  ,       ,  °'  asf,<Ai  by  one 

iJourt  or  Jiixchequer,  on  general  demurrer,  that  the  loan   to  the  other, 
by  one  of  the  executors  to  the  other  was   a   misappropriation  of  the 
fund,  of  which  the  executor  of  the  obligee  was  liable  until  the  money 
was  laid  out  on  real  and  sufficient  security  ;  and  consequently  that 
he  had  a  right  to  sue  on  the  bond  to  protect  himself. 

Where  there  are  several  executors,  they  may  agree  that  one  of  them 
shall  hold  the  land  devised  to  them  in  trust  at  a  fixed  _         , 

Demise  by   exec- 
rent,  and  if  the  rent  falls  into  arrear,  he  may  be   dis-  "'o''^ '"  ^^'"  <=o- 

'  .  "^  executor  : 

trained  upon  in  respect  of  it   {p).     If,  however,  exec- 
utors, *having  been  directed  by  the  will  to  sell  the  real   estate,  allow 
one  of  their  number  to  hold  stores  and  buildings  at  less  than  a  fair 
occupation  rent,  they  are  chargeable  with  what  would  have  been  a 
fair  occupation  rent  (g). 

tion  as  were  in  force  with  regard  to  the  (Q  Dorchester  v.   Webb,  W.  Jones, 

old  plea,  and  the  necessary  facts  should  345. 

now  be  shown  by  affidavit  in  support  (m)  Rawlinson  v.  Shaw,  3  T.  R.  557. 

of  the   application.     And    further   by  (n)  Miles  v.  Durnford,  2  De  G.  M.  & 

Ord.  XVI.  r.  11,  the  consent  of  the  per-  G.  641,  by  the  Lords  Justices,  overrul- 

son  added  as  plaintiff  must  be  obtained,  ing  the   decision  of  Kindersley,  V.-C. 

unless  he  is  under  disability.     Chitty's  3  Sim.  N.  S.  334. 

Archbold,  14th  ed.  1019,  1030.  (o)  2  Crompt.  &  Jerv.  548. 

(0  Wentw.    Off.   Ex.   75,   14th  edit.  (fj    Cowper  v.   Fletcher,    34    L.   J. 

Ante,   p.   *786.     See  also  post,  Ft.  V.  (N.  S.)  Q.  B.  187. 

Bk.  I.  Ch.  II.  (?)  De  Cordova    «.   De  Cordova,   4 

(/fc)  Wentw.  Off.  Ex.  75,  14th  edition.  pp.  Cas.  693. 
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\  Estate  of  co-executors.  The  estate 
of  several  co-executors  is  joint  and 
entire.  And  on  the  death  of  one  it 
passes  to  the  survivors,  as  in  other  cases 
of  joint  tenancy.  Crosvrell  on  Exrs.  §§ 
581,  682;  Schouler  on  Exrs.  §  400; 
Woerner  on  Admn.  §§  179, 346  ;  Hart  v. 
Smith,  17  Fla.  767.  And  even  whfere 
two  executors  gave  separate  bonds  and 
entered  upon  the  administration  of 
separate  parts  of  the  estate,  a  bill  made 
to  one  in  his  separate  administration 
in  the  name  of  both  will  go  to  the 
other  upon  the  settlement  and  discharge 
of  the  executor  to  whom  it  was  made. 
Grinstead  v.  Fonte,  32  Miss.  120.  But 
the  will  itself  must  govern,  e.  g.,  where 
trust  powers  were  conferred  by  the  will 
on  the  executor  named  in  it,  and  were 
not  extended  by  the  codicil  to  an  ad- 
ditional executor  named  in  it.  Simpson 
V.  Cook,  24  Minn.  180.  Each  is  entitled 
to  the  possession  of  the  property,  and 
neither  of  them  is  entitled  to  the  exclu- 
sive possession.  Estate  of  Chew,  3 
Pars.  Sel.  C.  153 ;  Gates  v.  "Whet- 
stone, 8  S.  C.  344.  But  where  the 
testator  names  three  trustees  to  receive 
and  apply  the  income  of  the  trust  prop- 
erty to  one  of  their  own  number  for 
life  with  remainder  over,  the  disin- 
terested trustees  have  been  held  to  be 
entitled  to  the  exclusive  possession  of 
the  fund.  Postley  ».  Cheyne,  4  Dem. 
492.  Each  executor  has  authority  to 
execute  the  will,  and  cannot  prevent  the 
other  from  taking  possession  of  assets 
nor  take  them  away  from  him.  Hall  v. 
Carter,  8  Ga.  388.  But  one  of  two 
American  executors  may  receive  funds 
of  the  estate  from  a  foreign  executor  as 
his  agent  for  transmission  to  his  co- 
executor  as  legatee  without  any  power 
as  executor  to  hold  or  dispose  of  them. 
Sedgwick  v.  Ashburner,  1  Bradf.  105. 
Neither  executor  can  sue  his  co-execu- 
tor for  assets  of  the  estate  in  his  hands. 
Taylor  v.  Minton,  45  Kan.  17.  But 
the    Probate    Court   may    control  the 


possession  of  one  co-executor,  upon  his 
misconduct,  so  as  to  enable  his  co- 
executor  to  discharge  his  duties  as 
such.  Wood  V.  Brown,  34  N.  Y.  337  ; 
and  may  by  its  orders  require  the  prop- 
erty to  be  placed  in  the  joint  custody  or 
under  the  joint  control  of  all.  Matter 
of  Delaplaine,  19  Abb.  N.  C.  413. 
Such  order  is,  in  New  York,  made  dis- 
cretionary with  the  surrogate,  and  is  not 
subject  to  review,  Matter  of  Adler,  60 
Hun  481  ;  Code  C.  P.  §  2602  ;  but  it 
cannot  be  made  without  proof  that  the 
interests  of  creditors  or  distributees 
are  jeopardized.  Burt  v.  Burt,  41 N.  Y. 
46.  And  the  surrogate  cannot  restrain 
one  administrator  from  disposing  of  the 
property  on  proof  of  mere  disagreement 
between  co-administrators  as  to  the  most 
advantageous  time  and  manner  of  sale. 
Brennan  v.  Lane,  4  Dem.  322.  On  the 
other  hand,  he  should  not  appoint  as 
co-administrators  two  persons  between 
whom  there  is  no  prospect  of  harmony. 
Quintard  v.  Morgan,  4  Dem.  168. 

Separate  acts.  In  general,  the  act  of 
one  of  several  executors  or  administra- 
tors is  the  act  of  all  and  binds  the 
estate  as  such.  Croswell  on  Exrs.  § 
581 ;  Schouler  on  Exrs.  §  400  ;  Woer- 
ner on  Admn.  §  346  ;  Ames  ».  Arm- 
strong, 106  Mass.  15  ;  Mutual  Life 
Insurance  v.  Sturges,  6  Stew.  (N.  J.) 
338  ;  Lank  v.  Kinder,  4  Harring.  457 
Sullivan  v.  McMillan,  36,  Fla.  548 
Herald  v.  Harper,  8  Blackf.  170 
Dean  v.  Duffleld,  8  Tex.  335.  Execu- 
tors all  have  joint  and  entire  authority 
over  tlie  whole  property.  Wilkerson  «. 
Wootten,  38  Ga.  568.  But  this  rule 
does  not  apply  to  one  of  several  co-trus- 
tees.   Latrobe  v.  Tiernan,  3  Md.  Ch.  474. 

One  of  several  executors  or  adminis- 
trators may  sell  personal  property  of  the 
estate.  Hertell  «.  Bogert,  9  Paige  53  ; 
S.  C.  4  Hill  493  ;  Sutherland  v.  Brush, 
7  Johns.  Ch.  17.  But  see  Beeoher  v. 
Buckingham,  18  Conn.  110,  where  the 
administrator  was  known  to  the  pur- 
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chaser  to  be  a  bankrupt,  and  was  acting 
in  opposition  to  his  co-administrator  in 
the  sale  of  a  non-negotiable  note.  He 
may  assign  a  promissory  note  payable 
to  the  testator,  Dwlght  «.  Newell,  15 
111.  333  ;  Wheeler  v.  Wheeler,  9  Cow. 
34 ;  but  cannot  indorse  a  negotiable 
promissory  note  made  to  the  two  in  their 
character  of  executors.  Smith  «.  Whit- 
ing, 9  Mass.  334 ;  or  administrators, 
Sanders  ti.  Blain,  6  J.  J.  Marsh.  446  ; 
although  the  note  was  given  to  the 
executors  in  renewal  of  one  payable  to, 
and  indorsed  by,  the  testator  himself. 
Bailey  v.  SpofEord,  14  Hun  86.  But 
see,  contra,  where  the  administrator  in 
collecting  a  debt  due  to  the  deceased 
took  a  note  payable  to  both  administra- 
tors and  afterward  transferred  it  by 
his  own  indorsement.  Mackay  b.  Saint 
Mary's  Church,  15  B.  I.  131.  One  of 
two  executors  may  assign  a  mort- 
gage belonging  to  the  testator's  estate, 
George  ®.  Baker,  3  Allen  326,  n.  ; 
even  if  made  to  both  of  them  as  pur- 
chase money  of  land  sold  by  them 
under  a  testamentary  power.  Bogert  v. 
Hertell,  4  Hill  492,  overruling  S.  C.  9 
Paige  52  ;  Hertell ».  Van  Buren,  3  Bdw. 
20.  So,  one  of  several  executors  may 
release  a  debt  due  to  the  deceased, 
Shaw  i>.  Berry,  35  Me.  379  ;  Gilman  «. 
Healy,  55  Me.  130  ;  Hoke  «.  Fleming, 
10  Ired.  863  ;  or  a  right  of  action  belong- 
ing to  the  estate,  Bryan  v.  Thompson, 
7  J.  J.  Marsh.  587  ;  or  a  mortgage, 
Devling  v.  Little,  26  Pa.  St.  503  ; 
Weir  v.  Mosher,  19  Wis.  330  :  Stuy- 
vesant  v.  Hall,  3  Barb.  Ch.  151  ;  but 
not  a  mortgage  made  to  two  adminis- 
trators as  such  jointly.  Clark  v.  Gram- 
ling,  54  Ark.  535.  One  of  two  execu- 
tors may  execute  a  valid  satisfaction 
piece  of  a  mortgage  belonging  to  the 
estate,  Stuyvesant  D.  Hall,  «M  supra; 
Fesmire  ii.  Shannon,  143  Pa.  St.  201; 
although  made  to  the  two  as  executors. 
D'Invilliers  v.  Abbott,  13  Phila.  463  ; 
People  V.  Miner,  37  Barb.  466 ;  Hyatt 


4).  McBurney,  18  S.  0.  199.  Or  he 
may  join  without  his  co-executor  in  the 
surrender  of  a  lease  on  which  the 
deceased  is  liable  as  surety.  Rich  ». 
Gilson,  1  Pa.  St.  54.  But  a  release  of 
mortgage  made  by  one  of  several  execu- 
tors for  a  consideration  personal  to  him- 
self will  be  voidable  in  the  hands  of  a 
party  with  notice.  Weir  ii.  Mosher, 
ubi  supra.  And  an  administrator  who 
has  taken  no  part  in  the  inventory  or 
other  acts  of  administration  has  no 
right  to  release  a  debt  due  the  estate. 
Jeroms  v.  Jeroms,  18  Barb.  24.  One  of 
several  executors  may  compromise 
mortgages  and  other  debts  due  the  estate 
without  assent  of  the  others.  Murray  v. 
Blatchford,  1  Wend.  583  ;  Wheeler  ». 
Wheeler,  9  Cow.  34.  So,  one  may 
make  a  valid  compromise,  even  under 
an  order  of  the  court,  on  application  of 
all  the  executors,  authorizing  them  to 
effect  the  particular  compromise.  Gil- 
man  V.  Healy,  55  Me.  120.  On  the 
other  hand,  one  of  two  executors  having' 
a  joint  deposit  of  the  trust  funds  cannot 
bind  the  estate  by  a  composition  agree- 
ment with  the  bank,  but  all  must  join. 
De  Haven  v.  Williams,  80  Pa.  St.  480. 

One  of  several  executors  or  adminis- 
trators may  receive  payment  of  a  debt 
due  the  estate,  Stone  «.  Union  Savings 
Bank,  13  R.  I.  25  ;  even  in  Confederate 
notes  (which  were  then  current),  Hyatt 
1).  McBurney,  18  S.  C.  199;  and  although 
the  evidence  of  debt  was  made  payable 
to  both.  People  ®.  Keyser,  28  N.  Y.  236. 

One  executor  has  the  same  right  as 
the  other  to  employ  counsel  for  the 
estate.  Matter  of  Delaplaine,  19  Abb. 
N.  C.  413  ;  8.  C.  1  Connoly  1.  But  the 
surrogate  cannot  direct  one  executor 
to  transfer  assets  to  the  other  in  order 
to  furnish  him  means  for  employing 
counsel.   Thompson  v.  Mott,  1  Dem.  32. 

The  administration  of  a  debt  of  the 
estate  by  one  executor  is  sufficient  evi- 
dence of  the  debt  in  an  account  against 
heirs  and  devisees.    Johnson  v.  Beards- 
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lee,  15  Johns.  3.  But  the  estate  will  not 
be  concluded  by  the  admission  of  one 
that  a  certain  sum  is  due  from  the  testa- 
tor, Hammon  v.  Huntley,  4  Cow.  493  ; 
Porsyth  «.  Ganson,  5  Wend.  558  ;  but 
may  show  that  the  debt  has  been  paid. 
James  v.  Hackley,  16  Johns.  373.  A 
promise  made  by  one  of  two  or  more 
executors  is  sufficient  to  bar  the  Statute 
of  Limitations.  Shreve  «.  Joyce,  7  Vr. 
44  ;  Emerson  «.  Thompson,  16  Mass. 
428;  Northcut «.  "Wilkinson,  13  B.  Mon. 
408  ;  Hord  «.  Lee,  4  Mon.  36.  If,  how- 
ever, the  debt  is  already  barred,  one  of 
several  co-executors  cannot  bind  the 
estate  by  a  new  promise  of  payment. 
Cayuga  County  Bank  ».  Bennett,  5  Hill 
236. 

Executors  acting  separately  or  jointly 
have  no  authority  to  create  an  original 
liability  on  the  part  of  the  estate,  or  to 
enter  into  an  executory  contract  binding 
upon,  or  enforceable  against,  it.  Barry 
■!).  Lambert,  98  N.  Y.  300.  And  one 
cannot  bind  the  estate  by  borrowing 
money  without  the  consent  of  the  others, 
Bryan  v.  Stewart,  83  N.  Y.  370;  or  by  con- 
fessing a  judgment  against  the  estate. 
Hall  ®.  Boyd,  6  Pa.  St.  267  ;  Heisler  ». 
Knipe,  1  Browne  (Pa.)  319  ;  especially 
if  confessed  in  favor  of  his  co-executor, 
Finch u.  Ragland,  3  Dev.  Eq.  137.  And 
a  court  of  equity  will  relieve  the  estate 
against  a  fraudulent  confession  of  judg- 
ment given  by  one  executor  against 
both.  Nason  ».  Smalley,  8  Vt.  118.  On 
the  other  hand,  if  one  executor  makes 
a  usurious  loan  for  the  estate,  the  usury 
is  available  as  a  defense  in  a  suit 
brought  on  the  contract  by  both. 
O'Neil  v.  Cleveland,  3  Stew.  (N.  J.)  273. 

Contracts  between  executors.  As  to 
contracts  between  co-executors  or  co- 
administrators, and  their  individual 
liability  to  creditors  for  the  contracts 
and  devastavits  of  one  another,  see  p. 
*1736,  n.,  uhi  infra.  An  executor  or 
trustee  who  assents  to  the  loan  of  the 
trust  fund  to  his  co-trustee  makes  him- 


self liable  for  it,  Matter  of  Rutherford, 
5  Dem.  499  ;  with  interest  and  com- 
pound interest.  Perrine  v.  Petty,  7 
Stew.  (N.  J.)  93.  So,  if  one  sells  the 
assets  to  his  co-executor,  both  must 
account  for  the  profits  received  by  the 
purchaser.  Casee.  Abeel,  1  Paige  393. 
And  in  Missouri,  such  a  sale  is  void. 
Greene  v.  Holt,  76  Mo.  677. 

Execution  of  power.  All  executors 
who  qualify  must  join  in  executing  a 
testamentary  power  of  sale.  Shelton  v. 
Homer,  5  Met.  466  ;  Floyd  ii.  Johnson, 
3  Litt.  109.  And  a  sale  made  by  one 
will  not  be  valid  unless  it  appears  that 
the  other  was  dead  or  refused  to  qualify. 
Johnson  v.  Thompson,  5  Call  248. 
If,  however,  the  property  is  devised  to 
three  executors  in  trust,  all  must  join  in 
executing  the  power,  although  one  of 
them  has  renounced  the  executorship. 
Williams  «.  Murray,  3  Vt.  189.  If  the 
power  of  sale  is  to  three  executors  by 
name,  and  the  testator  by  codicil 
revokes  the  appointment  of  one  and 
appoints  a  fourth,  the  original  two  and 
the  new  third  must  execute  the  power. 
Pratt  V.  Rice,  7  Cush.  209.  At  common 
law,  where  a  testamentaiy  power  of  sale 
was^'iven.to  executors,  and  one  i-efused 
the  trust,  the  others  could  not  sell  under 
the  power.  Tainter  e.  Clark,  13  Met. 
220.  So,  where  the  power  was  to  sell 
"  such  property  as  is  useless  to  the 
estate,"  McCants  ».  Bee,  1  McCord 
Ch.  383  ;  unless  the  power  was  cou- 
pled with  an  interest.  Boston  Frank- 
Unite  Co.  v.  Condit,  4  C.  E.  Gr.  395. 
In  such  case  the  survivor  may  sell  on 
the  death  of  the  other  executor. 
Osgood  ».  Franklin,  2  Johns.  Ch.  1, 20  ; 
Gray  ®.  Lynch,  8  Gill  403.  And  even 
an  implied  power  of  sale  may  be  execu- 
ted by  the  survivor  if  coupled  with  an 
interest  in  the  donee.  Peter  «.  Beverly, 
10  Pet.  532.  And  where  the  power  was 
to  them  and  the  survivor  of  them, 
equity  will  authorize  the  execution  of 
the    power    by    those    who     qualify. 
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Treadwell  ».  Cordis,  5  Gray  341,  360. 
So,  where  they  were  directed  to  sell  "  if 
necessary  for  the  execution  "  of  the  will. 
Warden  v.  Richards,  11  Gray  277. 

But  by  statute,  where  one  executor 
renounces,  the  other  may  execute  a 
power  of  sale  given  to  the  executors, 
Jackson  «.  Ferris,  15  Johns.  846 ; 
Corlies  v.  Little,  2  Green  (N.  J.)  373 ; 
Wardwell  v  McDowell,  31  111.  364; 
although  they  were  appointed ' '  jointly." 
Bodley  «.  McKinney,  17  Miss.  339.  So, 
the  survivor  of  two  "joint  executors." 
Anderson  v.  Stockdale,  62  Tex.  54. 
So,  where  the  land  was  devised  to 
the  executors  as  such,  Putnam  Free 
School  «.  Fisher,  30  Me.  523  ;  with  a 
direction  to  sell.  Leggett  ».  Hunter, 
19  N.  Y.  445.  So,  although  the  exe- 
cutors are  all  named  (as  executors)  in 
the  power  itself,  Zebach  «.  Smith, 
3  Binn.  69  ;  and  even  where  the  sale 
was  to  be  made  if  they  should  "  deem 
it  to  the  interest  of  my  estate."  John- 
son ».  Bowden,  37  Tex.  621.  So, 
where  one  renounces  and  afterward 
dies,  the  survivor  may  sell.  Hutchings 
v.  Baldwin,  7  Bosw.  236.  And  in  Penn- 
sylvania, after  the  renunciation  of  one 
and  the  death  of  another  executor  it 
was  lield  that  the  surviving  executor 
might  execute  a  power  of  sale  for  debts 
and  distribution,  and  might  even  do 
so  without  probate  or  letters  testa- 
mentary. Miller  v.  Meetch,  8  Pa.  St.. 
417.  In  like  manner  the  survivor  may 
execute  a  power  to  appoint  a  new 
trustee.  Lorings  «.  Marsh,  6  Wall. 
337.  A  statute  providing  for  the  renun- 
ciation of  an  executor  does  not  apply 
where  all  executors  have  accepted  and 
one  afterward  resigns,  and  under  it  the 
remaining  executor  cannot  execute  the 
power  of  sale.  Shelton  ®.  Homer,  5 
Met.  462.  But  the  rule  is  now  changed, 
in  Massachusetts.  Gould  «.  Mather, 
104  Mass.  383.  After  the  removal  of 
one  executor  the  others  may  execute 
the  power,  in  New  Jersey,  Denton  v. 


Clark,  9  Stew.  (N.  J.)  534  ;  even  where 
it  is  a  discretionary  power.  Weimar 
t>.  Fath,  14  Vr.  1.  And  after  the  death 
of  one  the  survivor  may  execute  the 
power  conferred  on  both  executors  as 
such.  Chandler  «.  Rider,  103  Mass.  368  ; 
although  the  will  provide  that  on  the 
death  of  one  executor  the  acting  ex- 
ecutor shall  appoint  another  in  the  place 
of  the  deceased  executor.  Philadel- 
phia Trust  &c.  Co.  v.  Lippincott,  106 
Pa.  St.  295. 

American  statutes  as  to  execution  of 
powers.  Several  states  have  statutes 
more  or  less  full  conferring  the  full 
powers  of  sale  granted  to  the  execu- 
tors in  the  will  upon  the  qualifying, 
surviving,  remaining,  or  succeeding  ex- 
ecutors, either  by  special  authority  to 
execute  such  powers  or  by  general 
authority  to  perform  all  acts  con- 
nected with  the  discharge  of  the  trust. 
Alabama  (1886  Code;  §§  1864,  3065), 
Arkansas  (1884  Dig.  Stats.  §§  40,  157), 
California  (Code  C.  P.  §  1355),  Colorado 
(1891  An.  Stats.  §§  4748,  9),  Connectiout 
(1888  G.  S.  §  554),  Delaware  (1893  R. 
C.  c.  90,  §  17),  Florida  (1892  R.  S. 
§  1919),  Georgia  (1882  Code,  §  3449), 
Indiana  (1888  R.  S.  §  2240),  Iowa  (1888 
R.  C.  §  2348),  Kansas  (1889  G.  S. 
§  3807),  Kentucky  (1887  G.  S.  o.  39, 
§  9),  Maine  (1883  R.  S.  o.  64,  §§  11,  64), 
Michigan  (1882  An.  Stats.  §  5860),  Min- 
nesota (1891  G.  S.  §  5666),  Missouri 
(1889  R.  S.  §§  45,  170),  Nebraska  (1893 
C.  S.  c.  23,  §§  173,  189),  Nevada  (1885 
G.  S.  §  2714),  New  Jersey  (1887  Rev. 
Supp.  p.  293),  New  York  (Code  C.  P. 
§  2643),  OAio(1890  R.  S.  §§  6017,  6033), 
Oregon  (1892  An.  Laws,  §§  1098,  9), 
Penn^liiania  (1883  Purd.  Dig.  p.  520, 
§§  71-74),  Rlwde  Island  (1882  P.  S.  c. 
185,  §  34),  South  Carolina  (1883  6.  S. 
§§  1971-72),  Tennessee  (1884  Code, 
§  3081),  Vermont  (1880  R.  L.  §§  2072, 
3),  Virginia  (1887  Code,  §  2663), 
Wisconsin  (1889  An.  Stats.  §§  3799, 
3814), 
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*CHAPTER  THE  THIRD. 

OF  THE  POWBE  AND  AUTHOEITY  OF  AN  BXKCUTOE  OF  AN  EXECU- 
TOR : — OF  AN  ADMINISTEATOK  DE  BONIS  NON  :  AND  OF  A  LIMITED 
ADMINISTEATOE.  f 

As  to  the  power  and  authority  of  the  executor  of  an  executor  :  In 
BMcutbr  of  ex-  all  cases,  except  of  special  trust  and  authority  without 
ecutor :  ^^^  office  of  executorship,  the  executor  of  an  executor, 

how  far  soever  in  degree  remote,  stands  as  to  the  points  hoth  of 
being,  having  and  doing,  in  the  same  state  and  plight  as  the  first  and 
immediate  executor  (a). 

"  But  where,  by  a  Will,"  says  the  author  of  the  Office  of  an  Execu- 
tor (5),  "  a  special  trust  is  recommended  to  an  executor,, 
execute  a  power :  as  to  sell  land,  this  not  performed  in  his  lifetime  shall 
not  be  performable  by  his  executor  :  contrariwise  of  an  interest,  as 
to  take  the  profits  of  lands  for  certain  years  toward  payment  of  debts 
and  legacies"  (c).  In  the  case  of  Cole  v.  Wade  {d),  real  and  personal 
estate  were  by  will  given  to  two  trustees,  who  were  appointed  execu- 
tors, their  executors,  administrators,  and  assigns  for  the  benefit  of 
such  relations  of  the  testator  as  the  trustees  and  executors  in  their 
discretion  should  think  proper  :  And  it  was  declared  that  the  dis- 
position should  be  entirely  in  the  discretion  of  the  said  trustees  and 
executors,  and  the  heirs,  executors,  and  administrators  of  the  survivor 
of  them  ;  and  the  testator  gave  power  to  his  trustees  and  executors, 
and  the  survivor  of  them,  and  the  heirs,  executors,  and  administrators 
of  such  survivor,  to  sell  or  mortgage  the  estates  ;  and  the  trustees 
(by  name),  or  the  survivor  of  them,  or  the  heirs,  executors  *or  admin- 
istrators of  such  survivor,  were  to  convey  and  pay  the  whole  of  the 
relations  within  fifteen  years  :  The  surviving  trustee,  by  his  will, 
devised  the  first  testator's  real  estate  to  A.  &  B.,  their  heirs  and  assigns, 
and  his  personal  estate  to  them,  their  executors,  administrators,  and 
assigns,  upon  the  trusts  of  the  first  will,  and  appointed  them  his 

f  See  American  note  at  end  of  this  (c)  See  also  as  to  this  distinction  be- 

Chapter.  tween  an  interest  and  an  authority  only, 

(a)  "Wentw.   Off.  Ex.  c.  30,  p.  462,  Style  v.  Tomson,  Dyer,  310,  a. 

Uth  edit.  (d)  16  Ves.  37. 

(J)  C.  30,  p.  463,  14th  edit. 
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trustees  for  that  specific  purpose  only :  and  it  was  contended,  tliat 
they  might  execute  the  power  :  The  Master  of  the  Rolls  (Sir  W. 
Grant),  decided  the  contrary  :  he  said,  that  wherever  a  power  is  of  a 
kind  that  indicates  a  personal  confidence,  it  must  prima  facie  be 
understood  to  be  confined  to  the  individual  to  whom  it  is  given,  and 
will  not,  except  by  express  words,  pass  to  others,  to  whom,  by  legal 
transmission,  the  same  character  may  happen  to  belong :  The  power 
was  not  appendant  to  the  estate  ;  by  itself  it  was  incapable  of  aliena- 
tion :  and  it  was  only  qicasi  personce  designatoe  that  it  could  go  to 
the  heir  :  The  devisees  did  not  answer  that  description  :  The  power, 
therefore,  was  not  vested  in  them  (e). 

With  respect,  however,  to  a  power  to  sell  land,  Hargrave,  in  a  note 
to  Coke  upon  Littleton  (/"),  cites  some  authorities  {g)  to  show  that 
such  a  power  given  to  the  executors  shall  pass  to  their  executors  or 
administrators  (A).  Again,  it  has  appeared  in  a  former  part  of  this 
treatise,  that  a  *power  in  a  will  to  sell  or  mortgage,  without  naming 
a  donee,  will,  unless  a  contrary  intention  appear,  vest  in  the  execu- 
tor, if  the  fund  is  to  be  distributable  by  him  («)  :  And  it  seems,  that 
in  such  case,  the  executor  of  the  executor  may  sell,  the  intent  being, 
that  the  jDOwer  shall  be  executed  by  him  to  whose  hands  the  money  is 
to  come  {k). 

Where  a  power  is  annexed  to  an  interest  in  the  donee,  and  is 
originally  authorized  to  be  executed  by  the  donee  of  a  power  annexed 
the  power  and  his  assigns,  the  power  will  pass  with  the  *°  ""  ^"'^'^^t. 
interest  to  any  person  who  comes  to  the  estate  under  him,  although 
there  be  twenty  mesne  assignments  ;  and  whether  the  claimant  is  an 
assignee  in  fact,  or  an  assignee  in  law,  as  an  heir  or  executor  {I).     In 

(«)  1  Sugd.  Pow.  148,  6th  edit.     This  Irelanfl,  6  Hare,  196.     Wilson  v.  Ben, 

opinioa  of  Sh-  W.  Grant  was  approved  nett,  5  De  G.  &  Sm.  475.    Macdonald 

of  by  Lord  Eldon,  in  Walters.  Maunde,  «.  Walker,  14  Beav.  556.     Re  Burtt,  1 

19  Ves.  425.     See  further  on  the  ques-  Drewr.    319.      Forbes   ii.    Forbes,    18 

tion  whether  the  executor  of  an  execu-  Beav.  552.     Saloway  v.  Strawbridge,  1 

tor,  or  the  devisee  of  a  trustee,  can  Kay  &  J.  371.     Hall  «.  May,  3  Kay  & 

execute  a  power  or  trust  originally  con-  J.  590. 

ferred  on  his  testator,  or  whether  it  is  a  (/)  113,  a. 

personal  confidence  which  is  not  trans-  (§■)  Kelw.  44.     2  Brownl,  194. 

missible  with  the  ofBce  or  estate,  Down  (Ji)  See  also  the  cases  collected  supra, 

V.  Worral,  1  M.  &  K.  561.     Cooke  v.  note  («). 

Crawford,  13  Sim.  91.     Titley  v.  Wol-  (i)  Ante,  p.  *575.     See  also  Tylden  v. 

stenholme,  7  Beav.  425,  433,  which  in  Hyde,  2  Sim.  &  Stu.  238. 

principle  overruled  Cooke  «.  Crawford.  (k)  1  Sugd.  Pow.   134,  6th  edit.    1 

See  Osborne  to  Rowlett,  13  C.  D.  774,  Pow.  Dev.  243,  Jarman's  edit. 

786,  per  Jessel,  M.   R.    Mortimer  v.  (I)  1  Sugd.  Pow.  223,  6th  edit. 
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a  case  where,  upon  a  fine,  the  use  of  lands  was  limited  to  A.  for  eighty 
years,  with  a  power  to  A.  and  his  assigns  to  make  leases  for  lives  ; 
and  A.  assigned  over  to  B.,  who  died,  and  made  C.  his  executor,  and 
then  the  executor  assigned  over  to  D. ;  it  was  holden,  that  D.  might 
well  exercise  the  power  (m). 

With  regard  te  the  power  and  authority  of  an  administrator  de 
,  ,  ■  .     bonis  non  ;  By  the  errant  of  that  species  of  administra- 

Power  of  adminia-  ^        j  o  r 

trator  de  bonis  tion,  the  administrator  becomes  the  only  personal  repre- 
sentative of  the  original  deceased  :  and,  with  respect 
to  the  estate  left  unadministered  by  the  former  executor  or  adminis- 
trator, he  has  the  same  power  and  authority  as  the  original  represen- 
tative ;  for  he  succeeds  to  all  the  legal  rights  which  belonged  to  the 
former  executor  or  administrator  in  his  representative  character  (n). 

With  regard  to  the  power  and  authority  of  limited  and  of  special 
Power  of  limited  ^''Jniiiiisti'ators,  it  is  diificult  to  lay  down  any  general 

*?^ .  9'  special  proposition  :  and  little  more  can  be  done  than  to  refer 
adminiBtratorB,        x-     r 

to  *the  authorities  upon  the  subject  which  have  already 
been  adduced,  in  treating  of  the  constitution  of  these  several  kinds 
of  administration,  with  respect  to  the  power  of  an  administrator 
appointed  as  the  attorney  of  the  party  entitled  durante  absentia  (o), 
of  an  administrator  durante  minore  cetate  {p),  of  an  administrator 
pendente  lite  [q),  and  of  an  administrator  limited  to  substantiate  pro- 
ceedings in  equity  (r). 

It  is  enacted  by  statute  38  Geo.  III.  o.  87,  s.  V,  that  the  person  to 
whom  administration  durante  absentia  (s)  shall  be  granted  under  the 
provisions  of  the  act,  shall  have  the  same  powers  vested  in  him  as  an 
administrator  hath  by  virtue  of  an  administration  granted  to  him 
durante  minore  cetaie  of  the  next  of  kin. 

(m)  Howe  d.  Whitebank,  1  Freem.  (o)  See  ante,  pp.  *436,  *437. 

476.  (p)  Ante,  p.  *428,  et  seq. 

(n)  Oatherwood  v.  Chabaud,  1  B.  &  (?)  Ante,  p.  *430. 

0.  154,  by  Bayley,  J.     Seea?ite,  p.  *792,  (r)  Ante,  p.  *446. 

■et  seq.  •  (s)  Seeajiie,  p.  *434. 

^f Executor  of   executor.      As   to  the  him.    Reeves  «.  Tappan,  31  S.  C.  1. 

powers  of   such  executor  see   vol.   1,  And  he  could  retain  assets  of  the  or- 

p.  393,  iibi  supra.    At  common  law  a  iginal  testator  to  satisfy  legacies  of  that 

power  of  sale  given  to  the  executor  of  estate  held  by  the  original  executor  as 

the  original  will  might  be  exercised  by  assignee.    Lay  «.  Lay,  10  S.  C.  308. 
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Administrator  de  bonis  non  may  awid 
acts  of  predecessor.  In  general,  an  ad- 
ministrator de  bonis  non  is  not  estopped 
by  tlie  fraudulent  or  illegal  acts  of  his 
predecessor.  Thus,  he  may  take  pro- 
oeediugs  to  set  aside  a  fraudulent  sale 
of  property,  Todd  v.  Willis,  66  Tex. 
704  ;  although  the  rule  is  otherwise,  in 
South  Carolina.  Steele  v.  Atkinson, 
14  S.  C.  154.  And  he  may  recover 
property  so  transferred.  Miller  ii. 
Helm,  10  Miss.  687.  So,  he  may  recover 
the  proceeds  of  property  unlawfully 
transferred,  Stevens  «.  Goodell,  3  Met. 
34  ;  or  foreclose  a  mortgage  securing  a 
note  so  transferred,  while  the  note  is 
still  in  the  hands  of  the  transferee  and 
in  suit.  Morse  v.  Clayton,  21  Miss.  373. 
But  he  cannot  sue  a  bank  for  the  un- 
paid balance  of  a  deposit  released  by 
the  administrator  after  part  payment. 
Brooks  V.  Mastin,  69  Mo.  58. 

Suits  against  predecessor.  At  com- 
mon law  the  administrator  de  bonis  non 
could  not  recover  for  administered 
assets  against  his  predecessor,  Woer- 
ner  on  Admn.  §  351  ;  Schouler  on 
Exrs.  §  408  ;  Waterman  v.  Dockray, 
78  Me.  139  ;  Harman  ».  McMulIen,  85 
Va.  187  ;  Hanifan  v.  Needles,  108  111. 
403 ;  Wilson  «.  Arrick,  112  U.  S. 
83 ;  S.  C.  4  MacArth.  228 ;  United 
States  V.  Walker,  109  U.  S.  258 ;  Car- 
rick  «.  Carrick,  8  C.  E.  Gr.  364 ;  Brad- 
way  ».  Holmes,  5  Dick.  (N.  J.)  311  ; 
Brownlee  «.  Lockwood,  5  C.  E.  Gr. 
239  ;  Engle  «.  Crombie,  1  Zab.  614, 
620,  n. ;  Beall  v.  New  Mexico,  16  Wall. 
535 ;  Potts  v.  Smith,  3  Rawle  361  ; 
Smith  V.  Carrere,  1  Rich.  Bq.  123;  Bond 
«.  Holloway,  14  Miss.  323  ;  although, 
in  Virginia,  he  must  be  a  party  to  a 
suit  for  its  recovery.  Hinton  v.  Bland, 
81  Va.  588.  In  Missouri,  the  rule  is 
not  recognized.  State  s.  Hunter,  15  Mo. 
490.  "  When  assets  have  been  turned 
into  money  by  an  executor  or  admin- 
istrator, and  the  money  mingled  with 
his  own,  the  assets  have  ceased  to  exist 


as  assets  or  estate  of  the  decedent." 
Woods,  J.,  in  United  States  v.  Walker, 
uM  supra.  Nor  could  he  sue  for  such 
assets  on  the  bond.  Waterman  «. 
Dockray,  78  Me.  139;  Wilson  «.  Arrick, 
113  U.  S.  83 ;  S.  C.  4  McArth.  228 ; 
United  States  v.  Walker,  109  U.  S.  258  ; 
Kelley  ■».  Mann,  56  la.  635  ;  Douglas  «. 
Day,  28  O.  St.  175  ;  nor  cite  his  pre- 
decessor to  account  in  the  Probate 
Court,  Hardwick  v.  Thomas,  10  Ga. 
366;  Stose  v.  People,  25  111.  600  ;  nor 
petition  to  have  his  account  opened. 
Murphy  «.  Menard,  11  Tex.  673  ;  John- 
son V.  Turner,  37  Tex.  77 ;  nor  sue  him 
for  the  value  of  goods  converted  into 
money,  Carrick  v.  Carrick,  8  C.  E.  Gr. 
364;  State  v.  Rottaken,  34  Ark.  144; 
Greene  ii.  Byrne,  46  Ark.  453  ;  or  for 
any  devastavit  or  negligence,  Williams 
■e.  Cubage,  36  Ark.  307  ;  Enbank  ». 
Clark,  78  Ala.  73  ;  Hanifan  ».  Needles, 
108  111.  403  ;  nor  could  he  sue  the  surety 
for  the  administrator's  disobedience  of 
an  order  directing  him  to  pay  over 
moneys  collected.  Wilson  ■».  Arrick, 
ubi  supra;  United  States  v.  Walker, 
ubi  supra.  He  alone  can  sue  for  the 
assets  remaining  unadministered.  Ham 
V.  Kornegay,  85  N.  C.  119  ;  State  v. 
Pulton,  35 Mo.  323;  Stewart?).  Phenice, 
65  la.  475. 

In  equity  he  might  procure  an  in- 
junction to  restrain  his  predecessor  from 
further  meddling  with  the  estate,  but 
could  not,  after  his  accounting  on  due 
notice  and  discharge,  have  his  account 
reopened  in  the  absence  of  fraud. 
Stubblefield  v.  McRaven,  13  Miss.  130. 
A  bill  for  misappropriating  the  pro- 
ceeds of  property  sold  under  a  testa- 
mentaiy  power  is  not,  however,  main- 
tainable as  a  bill  for  accounting. 
Ammidown  v.  Kinsey,  144  Mass.  587. 

The  prior  administrator  was  account- 
able only  to  distributees  or  creditors  for 
property  converted,  Carrick  v.  Carrick, 
8  C.  E.  Gr.  364;  or  for  property 
administered  and  stated  in  his  accounts, 
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Engle  ®.  Crombie,  1  Zab.  614  ;  Gray  v. 
Harris,  43  Miss.  421 ;  or  moneys  col- 
lected and  not  accounted  for,  Kelley  i>. 
Mann,  56  la.  635  ;  either  in  a  direct 
action  for  waste,  &c..  Smith  ».  Carrere, 
1  Rich.  Eq.  133  ;  Wernick  ®.  McMurdo, 
5  Rand.  51  ;  or  in  a  suit  on  his  bond. 
Neale  «.  Hagthorp,  3  Bland  551.  Con- 
version amounting  to  administration  is 
a  change  of  property,  not  of  specie. 
Hinton  v.  Bland,  81  Va.  588. 

By  statute  in  many  states  an  admin- 
istrator may  now  bring  suit  on  the  bond 
of  his  predecessor.  This  may  be  done 
before  the  amount  due  is  ascertained  by 
the  Probate  Court,  Douglas  «.  Day, 
28  0.  St.  175  ;  and  although  the  balance 
due  includes  demands  barred  by  the 
Statute  of  Limitations.  State  «.  Farmer, 
54  Mo.  489.  He  may  sue  for  the 
balance  due  on  the  account  by  order  of 
the  court,  State  v.  Hart,  57  Md.  234  ; 
State  «.  Smith,  64  Md.  101  ;  Probate 
Judge  v.  Claggett,  36  N.  H.  381 ;  with- 
out an  express  order  of  the  court  for  its 
payment  to  him.  Balch  «.  Hooper,  33 
Minn.  158  ;  State  v.  Brown,  80  Ind. 
435.  In  Mississippi,  he  can  bring  suit 
only  if  necessary  for  the  payment  of 
debts.  Weir  «.  Monahan,  67  Miss.  434  ; 
Code,  §  1998.  In  some  states  he  sues 
in  the  name  of  the  judge  of  probate. 
Probate  Judge  «.  Claggett,  36  N.  H. 
381.  But  he  is  not  confined  to  the  pro- 
ceeding on  the  bond.  Wickham  ». 
Page,  49  Mo.  536.  As  to  suits  on  bond, 
see  note,  p .  645,  Vol.  I. 

He  may  sue  the  administrator's 
sureties  on  the  bond  for  his  devastavit. 
State  B.  Porter,  9  Ind.  343  ;  Lansdellj). 
Winstead,  76  N.  C.  366;  Morris  ■». 
Syme,  88  N.  C.  458  ;  Foster  «.  Wise, 
46  O.  St.  20  ;  and  without  such  admin- 
istration, suit  cannot  be  brought,  either 
by  the  next  of  kin,  Lansdell  ».  Win- 
stead,  uhi  supra ;  Rorback  ».  Dorshei- 
mer,  10  C.  E.  Gr.  516,  afCg.  8  Id.  47  ; 
or  creditors.  Morris  «.  Syme,  uH 
swigra.    But  he  cannot  sue  on  the  bond 


for  the  mere  technical  breach  by  failure 
to  file  an  inventory  where  there  was  no 
property.  State  v.  Smith,  53  Conn.  557. 
By  statute  in  many  states  he  may  sue 
the  former  executor  or  administrator 
for  moneys  withheld  or  not  accounted 
for.  Arkansas  (1884  Dig.  Stats.  §  43), 
Colorado  (isn  An.  Stats.  §  4730),  Illinois 
(1891  R.  S.  c.  3,  §  37),  Kansas  (1889  G.  S. 
§3810),  Maryland  (1888  P.  G.  L.  Art. 
93,  §  73),  Michigan  (1883  An.  Stats. 
§5861),  Minnesota  (1891  G.  S.  §5668), 
Mississippi  (1893  An.  C.  §  1857),  Mis- 
souri (1889  R.  S.  §§  48,  53),  JSTew  Jersey 
(1876  Rev.  p.  782),  JSfev)  York  (Code 
C.  P.  §§  2607-09),  MTwde  Island  (1883 
P.  S.  c.  184,  §  37),  Vermont  (1880  R.  L. 
§  3073).  In  Ohio,  the  statute  applies 
only  to  removal  or  resignation,  and  not 
to  death  of  the  original  administrator. 
Blizzard  D.  Filler,  30  Ohio  479;  but  will 
cover  death  after  resignation.  Tracy 
V.  Card,  3  O.  St.  431.  He  may  sue  for 
the  balance  remaining  in  the  hands  of 
his  predecessor.  Weld  «.  McClure,  9 
Watts  495  ;  for  a  life  insurance  policy 
collected  by  his  predecessor,  Curran  v. 
Kennedy,  89  Cal.  98  ;  for  assets  already 
administered,  Giles  v.  Brown,  60  Ga. 
658  ;  for  moneys  collected.  Matter  of 
Leahey,  58  Vt.  734 ;  or  for  waste  or 
conversion,  Lucas  v.  Donaldson.  117 
Ind.  139 ;  Williams  v.  Verne,  68  Tex. 
414;  Slagle  ii.  Entrekin,  44  O.  St. 
687  ;  or  for  any  devastavit.  Eubank  v. 
Clark,  78  Ala.  73  ;  Lansdell  v.  Win- 
stead,  76  N.  C.  366  ;  Morris  v.  Syme, 
88  N.  C.  453  ;  McDonald  «.  O'Connell, 
10  Vr.  817.  In  North  Carolina,  he  is  a, 
necessary  party  to  a  suit  brought  for 
such  purpose  by  the  next  of  kin. 
Hardy  ».  Miles,  91  N.  C.  131.  He  may 
sue  his  predecessor  for  the  balance  due 
on  his  account,  notwithstanding  a  prior 
judgment  on  the  bond  still  unsatisfied. 
Stover  «.  Stover,  6  Mass.  890.  He  may 
sue  for  moneys  collected  by  him  after 
his  removal  on  a  judgment  previously 
recovered   by   him    as    administrator, 
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Salter  v.  Cain,  7  Ala.  478  ;  or  collected 
before  testator's  death  for  the  hire  of 
slaves  who  were  afterward  freed  by 
the  will,  but  had  not  succeeded  in  their 
suit  against  the  executor  for  return  Of 
the  money.  Bouleware  v.  Hendricks, 
33  Tex.  667.  The  administrators  de 
.bonis  non  may  recover  against  their 
predecessor  for  a  devastavit,  although 
one  of  them  was  co-administrator  in 
chief  and  gave  a  joint  bond  with 
the  defendant.  Turner  ■».  "Wilkins,  56 
Ala.  173.  So,  the  public  administra- 
tor may  recover  on  the  bond  of  his 
predecessors,  although  one  of  them  is 
■eventually  entitled  as  a  distributee. 
Vastine  v.  Dinan,  43  Mo.  369.  So,  the 
jidministrator  de  bonis  non  may  sue  the 
representatives  of  the  executrix  for  the 
proceeds  of  property  sold  by  them 
which  had  been  purchased  by  the 
executrix  in  her  own  name  with  funds 
bequeathed  to  her  in  trust  for  her  own 
life  and  then  over,  Sewall  «.  Patch,  133 
-Mass.  336 ;  or  for  proceeds  of  sales 
under  a,  power  of  sale  for  charitable 
purposes  and  not  accounted  for,  Minot 
■v.  ISTorcross,  143  Mass.  336  ;  or  for  the 
proceeds  of  property  sold  by  her  in 
which  she  had  but  a  life  interest.  But- 
trick  «.  King,  7  Met.  30.  Where  he  is 
appointed  for  distribution  only,  he  may 
sue  his  predecessor  for  assets  for  that 
purpose,  in  Missouri,  Morehouse  v. 
Ware,  78  Mo.  100  ;  Scott  v.  Crews,  73 
Mo.  361 ;  but  not  in  Indiana.  Lucas 
■».  Donaldson,  117  Ind.  139.  He  is  the 
person  to  make  presentment  of  the 
•contingent  liability  on  such  bond  to 
the  representatives  of  his  predecessor. 
Palmer  «.  Pollock,  36  Minn.  433. 

But  he  is  not  entitled  to  moneys  held 
by  his  predecessor  as  trustee,  and  receiv- 
ing them  will  not  make  his  sureties 
liable.  Warfield  v.  Brand,  13  Bush  77. 
The  successor  in  trust  of  one  who  has 
been  removed  can  only  recover  the 
trust  funds  after  the  account  has  been 
settled.     Foss  v.   Sowles,  63  Vt.   331. 


But  he  may  file  a  bill  in  equity  against  ' 
his  predecessor  to  set  aside  a  conveyance 
notwithstanding  a  judgment  against 
him  for  conversion  of  the  trust  fund 
with  which  the  land  was  originally 
purchased.  Harvey  v.  Rogers,  133  Ind. 
360. 

He  may  sue  him  for  the  conversion 
of  a  note  without  making  his  sureties 
or  the  maker  of  the  note  parties.  Wil- 
liams i>.  Verne,  68  Tex.  414.  But,  in 
Louisiana,  the  heirs  must  be  parties  to 
suits  between  successive  administrators, 
or  they  will  not  be  barred  thereby. 
Granger  v.  Reid,  36  La.  An,  845.  By 
statute  he  may  call  the  former  adminis- 
trator to  account.  Marsh  «.  People,  5 
111.  384 ;  Hardwick  ».  Thomas,  10  Ga. 
366 ;  and  the  act  is  constitutional,  al- 
though retrospective.  Knight  «.  Las- 
seter,  16  Ga.  151.  He  may  file  a  bill 
in  equity  against  both  principal  and 
sureties  for  an  accounting,  Whitaker 
®.  Whitaker,  13  Lea  393  ;  although  the 
Probate  Court  may  have  no  jurisdic- 
tion. Woods  V.  Legg,  91  Ala.  JU  ;  and 
may  recover  the  balance  due  on  the 
account.  Prescott  v.  Parmer,  59  N.  H. 
90.  On  resigning,  an  administrator 
must  pay  his  successor  the  balance 
shown  by  his  account.  Balch  «. 
Hooper,  33  Minn.  158.  His  settlement 
of  account  with  his  successor  is  a  bar 
to  the  suit  of  a  creditor  on  his  bond. 
State  ».  Heinricks,  83  Mo.  543 ;  or  to 
a  subsequent  petition  by  creditors  for 
an  accounting.  Villard  v.  Robert,  1 
Strobh.  Eq.  393.  But  where  he  is  also 
trustee,  it  is  no  bar  to  an  action  against 
him  for  an  accounting  as  trustee. 
Wooden  v.  Kerr,  91  Mich.  188.  The 
administrator  of  a  deceased  adminis- 
trator de  bonis  non  is  not  liable  to  de- 
liver up  assets  until  the  account  of  his 
intestate  is  passed.  Poster  ii.  Bailey,  157 
Mass.  .160  ;  but  if  the  account  was 
passed  before  his  death,  his  estate  re- 
mains liable,  even  after  twenty-five 
years.    Donaldson  v.  Raborg,  36  Md. 
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312.  But  under  the  statute,  in  the  ab- 
sence of  a  further  accounting,  the  court 
can  only  order  the  payment  of  the 
money  in  hand  without  interest.  Id. 
An  administrator  de  ionis  non  may  ap- 
ply to  have  the  accounts  of  his  pre- 
decessor opened.  Hardy  «.  Miles,  91  N. 
0.  131  ;  for  mistake  or  fraud,  Crombie 
«.  Engle,  4  Harr.  (N.  J.)  82  ;  though 
she  had  not  been  cited  to  account  in 
her  lifetime.  Peltz  ®.  Schultes,  46  N. 
Y.  S.  Eep.  216.  And  such  petition  is 
not  barred  for  laches  by  not  citing  her 
to  account  for  seven  years  before  her 
death.  Matter  of  Latz.  33  Hun  618. 
He  is  entitled  to  notice  of  the  account- 
ing of  his  predecessor  notwithstanding 
a  prior  account  on  notice  to  an  inter- 
mediate administrator  de  bonis  non. 
Hatchett  v.  Billingslea,  65  Ala.  16. 
His  right  to  an  account  is  not  lost  by 
the  abatement  of  a  former  pending 
account  by  his  predecessor's  death. 
Matter  of  Smith,  1  How.  Pr.  N.  S.  64. 
But  his  petition  must  allege  assets. 
Cross  v.  Baskett,  17  Oreg.  84.  And  he 
may  have  discovery  of  partnership 
books  of  the  intestate  and  his  personal 
representative  for  suspected  assets. 
Perrin  v.  Calhoun,  49  Md.  842.  An  ad- 
ministrator de  lonis  non  may  appeal 
from  the  allowance  of  account  as  a 
party  in  interest.  Wiggin  v.  Swett,  6 
Met.  194.  But  where  he  has  received 
and  accounted  for  the  amount  of  a  judg- 
ment recovered  by  him  in  settlement  of 
a  suit  against  the  estate  of  his  predeces- 
sor, it  cannot  be  questioned  in  any 
other  proceeding.  Jarratt  v.  Lyncli, 
106  N.  C.  422;  If  he  refuses  to  apply 
in  a  proper  case  for  the  opening  of 
the  account  of  his  predecessor,  a  lega- 
tee may  bring  suit  making  the  admin- 
istrator a  party.  Hardy  v.  Miles,  vii 
supra.  But  an  administrator  de  bonis 
non  who  was  also  surety  of  the  ad- 
ministrator in  chief  will  be  concluded 
by  the  probate  decree  finally  rendered 


on  a  settlement  between  him  and  the 
present  representative  of  the  adminis- 
trator in  chief,  and  he  will  be  charge- 
able with  the  amount  of  the  decree. 
Seawell  «.  Buckley,  54  Ala.  592. 

The  Maryland  statute  gives  summary 
proceedings  against  the  predecessor 
and  his  sureties,  with  execution  against 
both  and  personal  attachment  against 
the  principal.  Wickham  v.  Page,  49 
Mo.  526. 

Execution  of  power  of  sale.  The 
administrator  de  bonis  non  may  execute 
a  power  of  sale  given  for  ordinary  pur- 
poses of  administration  and  coupled 
with  ^n  imperative  direction  for  con- 
version, Motts.  Ackerman,  92  N.  Y.  539; 
and  even  a  power  given  to  the  executor 
to  sell  at  the  request  of  the  widow  "  if 
he  should  deem  it  for  the  best  interest 
of  my  wife  and  children.''  Lantz  «. 
Boyer,  81  Pa.  St.  325. 

But  he  cannot,  in  general,  execute  a 
power  of  sale  which  is  beyond  the  scope 
of  the  administration,  unless  this  is 
clearly  intended  by  the  testator.  Ingle 
11.  Jones,  9  Wall.  486 ;  nor  where  the 
will  indicates  a  personal  confidence  in 
the  individual  executor,  Tainter  «. 
Clark,  13  Met.  226  ;  Naundorf  v.  Schu- 
mann, 14  Stew.  (N.  J.)  14 ;  such  as  a 
power  left  discretionary  with  the  ex- 
ecutor, Kilburnu.  See,  1  Dem.  353;  and 
not  given  to  her  as  such,  but  as  a  trustee, 
Ross  V.  Barclay,  18  Pa.  St.  179  ;  or  as 
widow  of  testator.  Lamed  ».  Bridge, 
17  Pick.  839.  So,  an  administrator 
cum  testamento  annexo  has  no  authority 
to  execute  a  power  in  trust  as  to  real 
estate  given  to  the  executor  by  the 
will.  Dunning  v.  Ocean  National 
Bank,  6  Lans.  296.  If  the  executor 
dies  before  testator's  death,  an  adminis- 
trator de  bonis  non  cannot  be  appointed 
merely  to  execute  the  power  of  sale, 
but  a  trustee  is  necessary.  Wilcoxon 
v.  Reese,  63  Md.  542.  For  other  cases, 
see  vol.  1,  pp,  564-66. 
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*CHAPTER  THE  FOURTH. 

OF   THE    POWER   OP   A   FEME    COTEKT  EXECUTKIX    OE   ADMINISTEATEIX.f 

Since  the  commencement  of  the  Married  Women's  Property  Act, 
1882,  a  married  woman  may  be,  and  act  as,  executrix  or  capability  of  a 
administratrix  of  a  deceased  person  as  if  she  were  a  be'anexecutrixor 
feme  sole,  without  the  consent  or  control  of  her  husband.  a'i'"'"'"ratrix  : 
This  power  is  given  to  her  by  sections  1  (2)  and  24  of  gfa^S  Wome*I 
the  act,  which  provide  :  1  (-2)  that  "A  married  woman  Sasrwith respect 
shall  be  capable  of  entering  into  and  rendering  herself  ^^  marrfeT*''"''^ 
liable  in  respect  of,  and  to  the  extent  of,  her  separate  women, 
property  on  any  contract,  and  of  suing  and  being  sued  either  in 
contract,  or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a  feme 
sole,  and  her  husband  need  not  be  joined  with  her  as  plaintiff  or 
defendant,  or  be  made  a  party  to  any  action  or  other  legal  proceeding 
brought  by,  or  taken  against  her." 

And  24,  that  "  The  word  '  contract '  in  this  Act  shall  include  the 
acceptance  of  any  trust  or  of  the  office  of  executrix  or  administratrix, 
and  the  provisions  of  this  Act  as  to  liabilities  of  married  women  shall 
extend  to  all  liabilities  by  reason  of  any  breach  of  trust  or  devastavit 
committed  by  any  married  woman  being  a  trustee,  or  executrix,  or 
administratrix,  either  before  or  after  her  marriage,  and  her  husband 
shall  not  be  subject  to  such  liabilities  unless  he  has  acted  or  inter- 
meddled in  the  trust  or  administration." 

And  by  section  18  of  the  same  act  power  is  given  to  a  married 
woman  who  is  an  executrix  or  administratrix  alone  or  jointly  with 
any  other  person  or  persons  of  the  estate  of  any  deceased  person,  to 
sue  or  be  sued,  and  transfer,  or  join  in  transferring  annuities,  stocks, 
shares,  debentures,  &c.,*without  her  husband  as  if  she  were  a  feme  sole. 
This  enactment  supersedes  the  old  law  by  which  a  mar-   _,     , 

r  •'  The  law  on  this 

ried  woman  could  not  take  upon  herself  the  office  of  subject  prior  to- 

^  the   Married 

executrix  or  administratrix  without  the  consent  of  her  women's    Prop- 
erty Act,  1882. 
husband.     By  that  law,  since  the  husband  was  answer- 
able for  the  wife's  acts,  she  was  not  capable,  though  she  had  by  his 
permission  assumed  the  office  of  executrix  or  administratrix,  of  doing 

f  See  American  note  at  end  of  this  Chapter. 
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any  act  of  administration  to  the  deceased  which  might  have  heen  to 
the  prejudice  of  her  husband,  without  his  concurrence.  The  reason 
for  this  is  now  at  an  end,  since  by  the  act  as  above  stated,  a  husband 
is  not  subject  to  the  liabilities  incurred  by  the  wife  by  reason  of  any 
breach  of  trust  or  devastavit  either  before  or  after  her  marriage, 
unless  he  has  himself  acted  or  intermeddled  in  the  trust  or  administra- 
tion. It  also  follows  that  since  the  act,  as  he  is  no  longer  under 
any  liability  for  his  wife's  breach  of  trust  or  devastavit  as  above 
stated,  a  husband  has  no  longer  any  power  of  disposition  over  the 
personal  estate  vested  in  his  wife  as  executrix  or  administratrix, 
inasmuch  as  such  power  of  disposition  which  he  had  prior  to  the  act, 
was  given  to  him  for  the  purpose  of  administering  in  his  wife's 
right  for  his  own  safety. 

A  married  woman  suinff  as  plaintiff  without  her  hus- 

A  married  woman  -.r        .    -i  txt  i     t-> 

suing  without  her  band  beinoT  joined  since  the  Married  Women's  Jfroperty 

husband       being  ''.■'  ,.    ,  ,  .  ■,       e  ^     i    \ 

joined  not  liable   Act,  1882,  IS  not  liable  to  give  security  tor  costs  (a). 
to   give  security  '      ,  ,  •,.,,..,  c      j?  ^ 

for  costs.  The  law  on  the  subject  of  the  power  or  a  terae  covert 

as    executrix    or    administratrix,  and    the    power    of    the    husband 

of    such    executrix    or    administratrix,    as    it   existed    prior   to   the 

Married  Women's  Property  Act,  1882,  is  stated  and  discussed  with 

the  authorities  bearing  upon  it  in  the  former  editions  .of  this  work, 

Pt.  III.  Bk.  I.  Chap.  IV. 

(a)  Threlfall  «.  Wilson,  8  P.  D.  18. 

f  At  common  law  on  the  marriage  782,  §3),  and  probably  not  in  any  of  the 

of  an  executrix  her  husband  becomes  United  States  which  have  by  statute 

liable  as  executor  so  long  as  the  cover-  made  a  married  woman  capable  of  aot- 

ture  lasts  for  all  the  assets  received  by  ing  as  a  feme  sole.    As  to  the  effect  of 

her,   Crane  ■».   Van  Duyne,   1    Stock.  the  marriage  of  an  executrix  or  admin- 

359,    Marre    v.    Ginocchio,    3   Bradf.  istratrix  as  ground  for  revocation  of 

165;  and  she  cannot  act  without  his  letters,  see  vol.  1,  pp.  694,  375,  n.,  vU 

concurrence.      'Woodruff    v.     Cox,    3  supra.    And  as  to  the  issue  of  letters 

Bradf.  153.     This  is  not  necessary,  in  to  married  women,  see  vol.  1,  pp.  273, 

New  York,  since  the  act  of  1867  (c.  n.,  537. 
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OF  THE  DUTIES  OF  AKT  EXECUTOR  OR  ADMINISTRATOR,  WITH 
RESPECT  TO  THE  FUNERAL  :  THE  PROVING  OF  THE  WILL 
AND  THE  TAKING  OUT  ADMINISTRATION  :  THE  INVENTORY 
AND   THE  PAYMENT   OF  DEBTS. 


CHAPTER  THE  FIRST. 

OF   THE    FUNBKAL  :    OF   PEOVING   THE    "WILL,    AND   TAKING    OUT    ADMIN- 
ISTRATION :    AND    OF   THE    INVENTORY. 


SECTION    I. 

Of  the  funeral.\ 

It  is  now  proposed  to  consider  the  duties  of  an  executor  or  adminis- 
trator. And  first  :  He  must  hiiry  the  deceased  in  a  manner  suitable 
to  the  estate  he  leaves  behind  him  (a).  *Funeral  ex- 
penses, says  Lord  Coke  {V),  according  to  the  degree  and  are  aiiowawT^as 
quality  of  the  deceased,  are  to  be  allowed  of  the  goods  *g»'°«t  "''''"'"^^  = 
of  the  deceased,  before  any  debt  or  duty  whatsoever.     But  the  execu- 


fSee  American  note  at  end  of  this 
Section. 

(a)  Black.  Comm.  508.  The  execu- 
tors are  entitled  to  the  possession,, and 
are  responsible  for  the  burial,  of  a  dead 
body.  There  is  no  property  in  a  dead 
body,  and  a  direction  by  will  as  to  the 
disposition  of  the  testator's  body  cannot 
be  enforced :  Williams  «,  Williams, 
20  C.  D.  659.  In  that  case,  Kay,  J., 
doubted  whether  the  burning  of  a  body 
is  lawful.  This  point  was  decided  by 
Stephen,  J.,  in  Reg.  e.  Price,  13Q.  B.  D. 
247,  where  it  was  held  that  it  is  no  mis- 
demeanor to  burn  a  dead  body  instead 
of  burying  it,  unless  it  is  burnt  in  such 
a  way  as  to  amount  to  a  public  nuisance. 
It  would  seem  from  the  above  decision. 


which  establishes  the  legality  of  crema- 
tion,  that  an  executor  who  cremates  the 
dead  body  of  his  testator  either  in  ac- 
cordance witli  directions  contained  in 
the  will  or  in  the  exercise  of  his  own 
discretion,  is  entitled  to  be  paid  the 
reasonable  expenses  of  so  doing,  in  the 
same  manner  as  he  would  be  entitled  to 
be  paid  the  expenses  of  burial. 

(S)  3  Inst.  202.  In  the  case  of  per- 
sons dying  domiciled  in  any  part  of  the 
United  Kingdom  on  and  after  1st  June, 
1888,  the  executor  or  administrator  has 
power  to  deduct  debts  and  funeral  ex- 
penses from  the  value  of  the  estate  and 
effects  as  specified  in  the  account  deliv- 
ered by  him.  The  funeral  expenses  to 
be  deducted  ' '  shall  include  only  such 
[*835]         [*836] 
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tor  or  administrator  is  not  justified  in  incurring  sucli  as  are  extrava- 
gant, even  as  it  respects  legatees  or  next  of  kin  entitled  in  distribu- 
tion (c).  Nor,  as  against  creditors,  shall  he  be  warranted  in  more  than 
are  absolutely  necessary.  In  strictness,  said  Lord  Holt,  no  funeral 
expenses  are  allowed  in  the  case  of  an  insolvent  estate,  except  for  the 
coffin,  ringing  tlie  bell,  and  the  fees  of  the  parson,  clerk,  and  bearers  : 
but  not  for  the  pall  or  ornaments  (c?).  And  in  the  year  1695,  it  was 
stated  tliat  Baron  Powel  on  his  circuit  would  allow  but  lis.  ^d.  under 
a  plea  of  ^fewe  administravit ;  which  he  said  was  all  the  necessary 
charge  (e).  However,  it  appears  that  Lord  Holt,  where  under  that 
plea,  150?.  was  charged  for  the  testator's  funeral,  said  that  at  least 
*140Z.  ought  to  be  deducted  ;  for  10?.  is  enough  to  be  allowed  for  the 
funeral  of  one  in  debt  {/). 

Lord  Hardwicke  in  Stag  v.  Punter  {g),  upon  exceptions  to  a  Master's 
report  for  not  allowing  60Z.  for  the  testator's  funeral,  said,  "  At  law, 
where  a  person  dies  insolvent,  the  rule  is,  that  no  more  shall  be  allowed 
for  a  funeral  than  is  necessary  ;  at  first  only  40s.,  then  5l.,  and  at  last 
\0l.  (A).  I  have  often  thought  it  a  hard  rule,  even  at  law,  as  an  exec- 
utor is  obliged  to  bury  his  testator  before  he  can  possibly  know 
whether  his  assets  are  sufficient  to  pay  his  debts :  But  this  Court  is  not 
bound  down  by  such  strict  rules,  especially  when  a  testator  leaves 
great  sums  in  legacies  which  is  a  reasonable  ground  for  an  executor  to 

expenses  as  are  aMowable  as  reasonable  of  her  funeral  though  such  estate  is  in- 

funeral  expenses  according  to  law."    44  sufficient  for  creditors  and  her  will  does 

Vict.  c.  13,  s.  38.  not  contain  any  charge  for  debts  and 

"  It  seems  clear   that  expenses  not  funeral  expenses  :  Re  M'Myn,  33  C.  D. 

directly  relating  to  the  funeral,  such  as  575. 

for  embalming  the  body  of  the  deceased  (d)  Sholly's  Case,  1  Sails:.  396.     Per- 

and  bringing  it  home  from  abroad  for  haps,  observes  Dr.  Burn,  the  expenses 

burial  in  this  country,  or  for  putting  his  of  the  sliroud  and  digging  the  grave 

family  and  servants  into  mourning,  or  for  ought  to  liave  been  added:   4  Burn, 

erecting  a  monument  to  his  memory,  are  E.  L.  348,  8th  edit, 

not  a  proper  deduction  under  this  sec-  (e)  Anon.  Comberb.  342. 

tion,  although  if  an  executor  has  in-  (/)  Ibid. 

curred  them  under  the  directions  in  the  (g)  3  Atk.  119. 

will  he  may  be  entitled  to  retain  them  (7i)  But  in  Buller's  N.  P.  143,  it  is 

outof  theestateasagainstthecreditors."  said  that  the  usual  method  is  to  allow 

Hanson's  Revenue  Acts,  1880  and  1881,  five    pounds  :    and  in  Selwyn's  N.  P. 

p.  31.  776,  n.   18,   6th    edit.,  a  MS.   case  of 

(c)  See   Stackpoole  v.   Stackpoole,  4  Smith    v.   Davies,   Middlesex    Sittings 

Dow.   337.      A  husband,   executor  of  after  M.  T.  10  Geo.  II.,  is  mentioned, 

his  wife's  will  made  under  a  testamen-  where  this  latter  sum  was  allowed  by 

tary  power  of  appointment,  is  entitled  Lord  Hardwicke  himself, 
to  retain  out  of  her  estate  the  expenses 
[*837] 
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believe  the  estate  is  solvent :  As  tliis  is  the  case  here,  I  am  of  opinion 
that  sixty  pounds  is  not  too  much  for  the  funeral  expenses,  especially 
as  the  testator  had  directed  his  corpse  should  be  buried  at  a  church 
thirty  miles  from  the  place  of  his  death." 

In  Hancock  y.  Podmore  (i),  issue  was  taken,  in  an  action,  by  a  creditoi', 
against  an  executor  on  a  plea  oiplene  administravit,  and  it  was  proved 
that  assets  to  the  amount  of  129?.  had  come  to  the  hands  of  the  defend- 
ant, and  that  he  had  paid  55l.  for  probate  duty,  and  1^1.  for  funeral  ex- 
penses :  The  deceased  had  been  a  captain  in  the  army,  and  the  question 
was,  whether  the  defendant  could,  as  against  a  creditor,  apply  so  large  a 
sum  as  1^1.  to  such  a  purpose  :  The  Court  of  King's  Bench  was  of 
opinion  that  the  sum  was  too  great  to  be  allowed  :  But  Mr.  Justice 
Bayley,  in  delivering  the  judgment  of  the  coart,  observed,  that 
although  the  rule  is,  that,  as  against  a  creditor,  no  more  shall  be 
allowed  for  a  funeral  than  is  necessary,  yet  in  considering  what  is 
necessary,  regard  must  undoubtedly  be  had  to  the  degree  and  condi- 
tion *in  life  of  the  party  ;  and  his  lordship  observed  that  the  sum  of 
\0l.,  mentioned  by  Lord  Hardwicke  as  the  established  allowance  in 
his  time,  might  perhaps,  at  the  present  day,  be  less  than  what  should 
be  reasonably  allowed  for  a  person  of  condition  :  The  learned  judge 
proceeded  to  intimate,  that  the  court  thought  20Z.  would  be  a  proper 
sum  for  the  funeral  of  a  person  in  the  degree  and  consideration  of  life 
of  this  testator  {k). 

It  must  not,  however,  be  understood  that  the  court,  in  Hancock  v, 
Podmore,  laid  it  down  as  a  rule,  that  even  the  sum  of  20?.  should  be 
the  limit  of  the  allowance,  where  the  estate  is  insolvent ;  but  that  it 
was  the  proper  limit  under  the  circumstances  of  that  case  :  The  rule 
appears  to  be,  that  the  executor  is  entitled  to  be,  allowed  reasonable 
expenses,  according  to  the  testatoi"'s  condition  in  life  ;  and  if  he 
exceeds  those,  he  is  to  take  the  chance  of  the  estate  turning  out  insol- 
vent :  ,No  precise  sum  can  be  fixed  to  govei'n  executors  in  all  cases  : 
It  must  obviously  vary  in  every  instance,  not  only  with  the  station  in 
life  of  each  particular  testator,  but  also  with  the  price  of  the  requisite 
articles  at  the  particular  place  {I). 

In  Bisset  v.  Antrobus  (m),  Sir  L.  Shadwell,  V.-C,  refused  to  allow 
2,210?.  for  the  funeral  expenses  of  a   deceased  nobleman,  whose  per- 

(i)  1  B.  &  Ad.  260.  613.     See  also  Beeves  v.  Ward,  2  Scott, 

Qc)  See  Yardley  «.    Arnold,  Carr.  &      395. 
M.  434,  438,  per  Parke,  B.     Accord.  (m)  4  Sim.  513. 

(0  Edwards  v.  Edwards,  3  Cr.  &  M. 
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sonal  estate  was  believed  to  be  solvent  at  his  death,  but  ultimately, 
from  unforeseen  circumstances,  proved  to  be  insolvent  :  And  his 
honor  referred  it  to  the  master  to  inquire  and  state  what  sum  ought 
to  be  allowed. 

With  respect  to  allowances  for  funeral  expenses,  where  there  are 
as  against  lega-  assets  sufficient,  as  against  other  persons  than  creditors  : 
teeB,l;c.  jjj  Qffley  «.  Offley  (w),  there  had  been  600?.  laid  out  in 

Mr.  Offley's  funeral  and  the  court  decreed  that  sum  to  be  a  debt  to  afEect 
the  trust  estate,  Mr.  Offley  being  a  man  *of  great  estate  and  reputa- 
tion in  his  county,  and  being  buried  there  :  but  if  he  had  been  buried 
elsewhere,  it  seemed  his  funeral  might  have  been  more  private,  and 
the  court  would  not  have  allowed  so  much  (o). 

In  Paice  v.  The  Archbishop  of  Canterbury  (^),  a  payment  of  93?. 
12s.  6c?.  for  mourning  rings  distributed  among  the  relations  and  friends 
of  the  deceased,  was  allowed  by  Lord  Eldon  to  the  executors  :  The 
will  had  not  given  any  directions  on  the  subject,  but  committed 
"  anything  not  specified  "  to  the  discretion  of  the  executors  (cj). 

In  Mullick  v.  Mullick  (»•),  on  an  appeal  to  the  Privy  Council  from 

an  order  of  the  Supreme  Court  of  Bengal,  it  was  held,  with  respect  to 

the  expenses  of  the  funeral  obsequies  of  a  Hindoo  testator,  that,  as 

the  will  gave  no  directions  how  they  were  to  be  performed,  the  only 

question  to  be  considered  was,  whether  the  sums  allowed  for  their 

performance   were   more   than   had   usually  been    expended    at    the 

funerals  of  persons  of  the  same  rank  and  fortune  as  the  deceased. 

The   question  of  the  liability  of  an  executor  or  ad- 
Liability  of  exec-        .    .  .  ,  . 

utor  for  funeral  ministrator,  tor   the   expenses   of   the   funeral   of    the 

deceased,    will    be    considered    in    a    subsequent  part 

of  this  treatise  (s). 

(ra)  Free.  Chan.  26.  not  received  his  legacy,   was  a  corn- 
Co)  See  Stackpoole  «.   Stackpoole,  4  petent  witness,  under  the  old  law,  on 
Dow.  337.     Bridge  ».   Brown,  3  Y.  &  behalf  of   the  executor  in  an  action 
Coll.  C.  C.  181.  brought  against  him  for  the  recovery 
(p)  14  Ves.  364. '  of  such  demand.     See  also  Bridge  ». 
(g)  In  Johnson  v.  Baker,  3  Carr.  &  Brown,  3  Y.  &  Coll.  C.  0.  181,  186,  as 
Payne,  207,  Best,  C.  J.,  held   that  a  to  the  expense  of  erecting  a  tombstone, 
demand  for  mourning,  furnished  to  the  In  Pitt  t>.  Pitt,  3  Cas.  temp.  Lee,  508, 
widow  and  family  of  the  testator,  is  Sir  G.  Lee  allowed  a  widow  for  her 
not  a  funeral  expense,  such  as  can  be  mourning,  in  her  account,  as  adminis- 
claimed  against  the  estate  by  the  exec-  tratrix,  in  the  Ecclesiastical  Court. 
utor,  if  he  gives  the  order  for  it ;  and,  (?■)  1  Knapp,  345. 
consequently,  that  a  legatee,  who  had  (s)  Post,  Pt.  IV.  Bk.  II.  Ch.  IL  §  L 
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\  Ihmeral  expenses  preferred.  Funeral 
expenses  are  not,  properly  speaking,  a 
debt  of  the  estate,  but  are  expenses  of 
the  administration,  and  as  such  are  a 
charge  upon  the  estate.  Croswell  on 
Exrs.  §  391  ;  Schouler  on  Exrs.  §  421 ; 
Woerner  on  Admn.  §  357  ;  Bappelyea 
v.  Kussell,  1  Daly  314 ;  and  preferred 
to  all  debts.  Sawyer  ■».  Hebard,  58  Vt. 
375.  In  other  states  they  are  said  to 
be  preferred  debts.    Booth  v.  Radford, 

57  Mich.  357  ;  Huse  v.  Brown,  8  Me. 
167.  They  are  preferred  to  judgment 
debts,  although  classed  together  in  the 
statute  as  preferred  debts.  Sullivan  «. 
Horner,  14  Stew.  (N.  J.)  299.  In  Penn- 
sylvania, they  are  preferred,  with  medi- 
cine during  last  illness,  and  servants' 
wages,  as  debts  of  the  first  class,  and 
must  be  paid  in  full  before  rent  or  any 
other  debt  of  the  second  class.  Estate 
of  Ritter,  11  Phila.  12.  In  Louisiana, 
if  the  only  assets  are  mortgaged,  the 
funeral  expenses  are  preferred  to  the 
mortgage,  and  must  be  first  paid  out 
of  the  proceeds  of  the  sale.  Alter  v. 
O'Brien,  31  La.  An.  452.  But  the  con- 
trary is  expressly  provided  by  statute,  in 
Noi'th  Carolina  (1883  Code,  §  1416). 
In  Vermont,  they  need  not  be  proved 
as  a  debt,  or  passed  upon  as  such  by 
the  commissioners.  Sawyer  v.  Hebard, 

58  Vt.  375  ;  although  this  is  held  to 
be  proper,  in  Michigan.  Booth  u.  Rad- 
ford, 57  Mich.  357.  In  Massachusetts, 
they  are  among  the  excepted  claims  that 
would  not  be  ' '  affected  by  the  insol- 
vency of  the  estate,"  and  may  be  sued 
at  once.  Studley  v.  Willis,  134  Mass. 
155.  And  in  New  York,  the  statute 
authorizes  the  executor  to  pay  them 
before  letters  granted.  1  R.  8.  71, 
§  16.  Funeral  expenses  are  payable 
out  of  the  corpus  of  the  estate,  and  not 
out  of  the  income,  where  income  is  be- 
queathed for  life  after  deducting  taxes, 
interest,  "and  other  charges  and  ex- 
penses."    Zapp  11.  Miller,  3  Dem.  266. 

The  expenses  of  the  funeral  and  the 


last  illness  of  an  orphan  will  be  allowed 
out  of  her  estate  to  one  who  had 
gratuitously  educated  and  supported 
her,  but  not  the  expense  of  such  edu- 
cation. Schaedel  v.  Reibolt,  6  Stew. 
(N.  J.)  534.  But  where  the  funeral  ex- 
penses have  been  incurred  on  the  credit 
of  a  third  person,  the  undertakers  must 
look  to  him,  and  not  to  the  executor 
for  their  payment.  Lucas  «.  Hessen, 
13  Daly  347  ;  S.  C.  17  Abb.  N.  C.  271. 
On  the  other  hand,  there  is,  in  general, 
an  implied  promise  of  the  executor  to 
pay  such  expenses  incurred  on  the  re- 
quest of  friends  or  relatives.  Hapgood 
V.  Houghton,  10  Pick.  154  ;  Parker  «. 
Lewis,  2  Dev.  21.  And  money  paid  by 
a  relative  or  friend  for  such  expenses, 
is  to  be  regarded  as  paid  on  the  ex- 
ecutor's implied  promise  of  repayment, 
Gayle  v.  Johnston,  72  Ala.  254 ;  Matter 
of  Butler,  1  Connoly  58  ;  and  may  on 
such  repayment  be  allowed  in  his  ac- 
counts. Matter  of  Miller,  4  Redf .  302  ;, 
and  if  not  repaid,  may  be  set  off  against, 
a  claim  due  to  the  executor  as  such, 
Patterson  v.  Patterson,  59  N.  Y.  574  ; 
or  to  the  estate.  Barbee  «.  Green,  86. 
N.  C.  158  ;  Adams  v.  Butts,  16  Pick. 
343.  But  where  the  widow,  as  ad- 
ministratrix, has  incurred  funeral  ex- 
penses, and  been  fully  repaid  by  a  bene- 
fit society,  she  cannot  claim  allowance 
for  them.  Matter  of  Brooks,  5  Dem. 
326  ;  or  if  partly  repaid,  she  can  only 
claim  allowance  for  the  deficiency. 
Estate  of  Hyneman,  11  Phila.  135. 

Wliat  are  included.  Funeral  ex- 
penses will  include  burial  clothes. 
Sieger  v.  Frizzell,  3  Tenn.  Ch.  369  ;  the 
expense  of  a  necessary  re-interment, 
Allen  V.  Allen,  3  Dem.  524  ;  of  inform- 
ing his  family  of  his  death,  and  of 
transporting  the  deceased  to  his  former 
home  for  burial,  Hasler  d.  Hasler,  1 
Bradf.  348  ;  although  in  another  state. 
Estate  of  Millenovich,  5  Nev.  161  ;  Sul- 
livan ».  Horner,  14  Stew.  (N.  J.)  299  ; 
Estate  of  Carpenter,  16  Phila.  290  ;  and 
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the  traveling  expenses  of  his  near  rel- 
atives.   Estate  of  Carpenter,  16  Phlla. 
290  ;  even  those  incurred  in  a  journey 
taken  to  see  him  in  his  last  illness,  al- 
though they  arrived  after  his  death. 
Jennison  ».  Hapgood,  10  Pick.  77.     So, 
usual  and  reasonable  mourning  apparel 
for  the  members  of  his  family  will  be 
-allovfed.     Allen  v.  Allen,  3  Dem.  534  ; 
Campfleld  «.  Ely,  1  Green  (N.  J.)  150  ; 
'  Estate  of  Wood,  1  Ashm.  314.     But 
this  has  been  denied  in  Griswold  ». 
■Chandler,    5    N.    H.    493.      See   too, 
Flintham's  Appeal,  11  Serg.  &  R.  16  ; 
Macknet  «.  Maoknet,  9  C.  E.  Gr.  296. 
On  the  other  hand,   such  expenses 
will  not  include  a  portrait  of  the  de- 
ceased   for   his    widow,    McGlinsey's 
Appeal,   14  Serg.   &   R.    64 ;   nor  the 
needless  removal  of  the  body  from  a 
.-suitable  burial  lot  to  another,  Watkins 
».  Romine,  106  Ind.  878 ;  nor  the  enter- 
tainment   of   friends  at    the    funeral, 
Schaeffer  v.  SchaefEer,  54  Md.  679  ;  or 
at  a  wake,  Estate  of  White,  13  Phila. 
:287  ;  or  at  the  auction  of  the  personal 
property,  Griswold  «.  Chandler,  5  N.  H. 
-493;  nor  the  personal  service  of  a  friend 
rendered  gratuitously  in  searching  for 
the  body  and  arranging  for  the  funeral, 
including  the  use  of  his  house  for  that 
purpose,  Hewitt  ®.  Bronson,  5  Daly  1  ; 
nor  a  gratuity  paid  by  the  executor  to 
the  members  of  a  society  for  parading 
at  the  funeral.  Matter  of  Reynolds,  184 
N.  Y.  388  ;  nor  the  expenses  of  a  •post- 
mortem  examination,    Smith     «.    Mc- 
Laughlin,   77    111.     596  ;  or  coroner's 
inquest  (except    coroner's    fees).     Id.; 
Hotits    11.    McCluney,     103    Mo.     13. 
Funeral  expenses  of  a  granddaughter 
who  survived  the  testator  and  took  a 
life  estate  in   a  trust  fund  under  his 
will  cannot  be  charged  to  his  estate. 
Eowler  «.  Colt,  7  C.  E.  Gr.  44. 

"Wife's funeral.  The  funeral  expenses 
of  the  widow  are  not  chargeable  to  the 
estate  of  her  deceased  husband.  La- 
wall  ®.  Krelder,  3  Rawle  300.     But  at 


common  law  the  wife's  funeral  is 
properly  chargeable  to  her  surviving 
husband,  Sears  «.  Giddey,  41  Mich. 
590.  So,  the  burial  of  a  wife  and 
children  who  perished  in  the  same  dis- 
aster with  the  husband.  Sullivan  v. 
Horner,  14  Stew.  (N.  J.)  399.  And  in 
some  states  it  is  held  that,  where  the 
husband  administers  on  the  wife's 
estate,  he  cannot  be  credited  with  such 
expenses  as  her  administrator.  Staple's 
Appeal,  53  Conn.  435  ;  Smyley  «.  Reese, 
53  Ala.  89. 

But  it  is  now  generally  held  in  the 
United  States  that  such  expenses,  if 
paid  by  the  husband,  may  be  charged 
against  the  wife's  estate,  Constantinides 
v.  Walsh,  146  Mass.  281 ;  Kessler  «. 
Hessen,  19  Abb.  N.  C.  86 ;  McCue  ». 
Garvey,  14  Hun  562  ;  Freeman  «.  Coit, 
37  Hun  447  ;  McClellan  «.  Filson,  44 
O.  St.  184 ;  or  may,  by  her  will,  be 
expressly  charged  upon  her  separate 
estate.  Jackson  v.  Westervelt,  61  How. 
Pr.  899.  Her  estate  should  not,  how- 
ever, be  charged  with  the  medical  ex- 
penses attending  her  last  illness.  Free- 
man i).  Coit,  ubi  sxipra;  unless  in- 
curred at  her  express  request.  McClel- 
lan ®.  Filson,  uhi  supra.  And  neither 
estate  will  be  charged  with  such  ex- 
pense where  they  have  been  particu- 
larly directed  by  another  relative,  who 
assumed  the  entire  control.  Quinn  v. 
Hill,  4  Dem.  69  ;  S.  C.  17  Abb.  N.  C. 
278. 

M%ist  be  reasonable.  Where  there  is 
no  statutory  restriction  as  to  the 
amount  of  funeral  expenses,  allowance 
will  only  be  made  for  reasonable  ex- 
penses suitable  to  the  supposed  con- 
dition of  the  deceased.  Wliat  is  reason- 
able must  be  determined  by  the  circum- 
stances of  the  particular  case.  For 
illustrations  of  reasonable  expenses,  see 
Rappelyea  v.  Russell,  1  Daly  314; 
"Valentine  v.  Valentine,  4  Redf .  265  ; 
Sullivan  v.  Horner,  14  Stew.  (N.  J.) 
299  ;  Estate  of  Millenovich,  5  Nev.  161 ; 
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Metz's  Appeal,  11  Serg.  &  R.  204 ;  Pat- 
terson ■».  Patterson,  59  N.  Y.  574 ; 
Allen  «.  Allen,  3  Dem.  524  ;  McGlin- 
sey's  Appeal,  14  Serg.  &  R.  64 ;  and 
of  unreasonable  expenses.  Matter  of 
Erlacher,  3  Redf .  8  ;  Matter  of  Mount, 
Id.  9  ;  Estate  of  Bradley,  11  Phila. 
87  ;  Fllntham's  Appeal,  11  Serg.  &  R. 
16.  It  is  suiBcient  If  they  conform  to 
his  apparent  condition,  although  the 
estate  may  prove  to  be  insolvent.  Mat- 
ter of  Rooney,  8  Redf.  15  ;  Matter  of 
Erlacher,  Id.  8.  The  rule  is  more  strict, 
however,  as  against  creditors  than  as 
against  next  of  kin  and  legatees.  Mc- 
Glinsey's  Appeal,  14  Serg.  &  R.  64. 

A  statutory  limit  ($300)  cannot  be 
exceeded,  even  where  he  left  a  large 
estate  and  directed  his  executors  to 
bury  him  decently  at  their  discretion. 
Estate  of  Butler,  3  MacArth.  535.  And 
in  Louisiana,  the  expenses  are  limited 
to  $200  in  insolvent  estates.  Succes- 
sion of  Heoring,  28  La.  An.  149. 

Tombstone— Burying  ground.  "  Fu- 
neral expenses"  include  a  suitable 
tombstone  at  the  grave  of  the  deceased. 
Matter  of  Howard,  3  N.  Y.  Misc.  170  ; 
Owens  V.  Bloomer,  14  Hun  296 ;  Ferrin 
1).  Myrick,  41  N.  Y.  315,  revg.  53 
Barb.  76;  McGlinsey's  Appeal,  14 
Serg.  &  R.  64  ;  Estate  of  Barclay,  11 
Phila.  123;  Van  Emon  v.  Superior 
Court,  76  Cal.  589  ;  especially  where 
there  is  an  express  direction  in  the  will 
and  the  estate  is  solvent.  Wood  v.  Van- 
denburgh,  6  Paige  277.  If  the  pro- 
vision in  the  will  is  insufficient,  a 
further  allowance  may  be  made  by  the 
court.  Estate  of  Porter,  77  Pa.  St,  43  ; 
Bell  1).  Briggs,  63  N.  PI.  592.  Such  ex- 
penses also  include  the  cost  of  repairing 
monuments,  &c..  Id.;  Pairman's  Ap- 
peal, 30  Conn.  205  ;  and  both  erection 
and  repair  are  expressly  provided  for 
by  statute,  in  New  Hampshire.  Bell  v. 
Briggs,  63  N.  H.  592.  So,  the  cost  of 
a  burial  lot  may  be  allowed  (although 
the    administratrix   and   widow   takes 


the  title  to  it  in  her  individual  name). 
Birkholm  «.  Wandell,  15  Stew.  (N.  J.) 
237.  Allowance  has  been  refused,  how- 
ever, for  the  expense  of  fencing  a 
burial  plot  where  the  deceased  was 
buried  with  other  relatives,  although 
the  estate  was  solvent.  Tuttle  v.  Robin- 
son, 33  N.  H.  104  ;  Estate  of  Barclay, 
11  Phila.  123.  But  the  cost  of  a  fence 
incurred  under  a  testamentary  direction, 
charging  it  on  certain  lands,  may  be 
enforced  against  the  lands  charged. 
Cool  «.  Higgings,  8  C.  E.  Gr.  308. 
The  cost .  of  renewing  or  changing  the 
tombstones  of  the  decedent's  parents  or 
grandparents  cannot  be  allowed  out  of 
his  estate.  Bautz  ».  Bautz,  52  Md.  686. 
And  although  gravestones  are  allowed 
as  funeral  expenses  under  proper  cir- 
cumstances, the  estate  cannot  be  held 
liable  for  a  monument  erected  by  a 
third  person  as  a  volunteer,  Samuel  v. 
Thomas,  51  Wis.  549  ;  or  at  the  re- 
quest of  the  widow,  Sweeney  v.  Mul- 
doon,  139  Mass.  304 ;  or  by  the  widow 
herself,  Foley  v.  Bushway,  71  111.  386  ; 
or  by  a  brother  in  pursuance  of  a  talk 
with  the  deceased  shortly  before  his 
death.  Argo  «.  Donover,  80  la.  212. 
But  the  executor  may  be  allowed  for 
advances  made  by  him  in  good  faith  to 
the  widow  for  a  suitable  monument. 
Pistorius'  Appeal,  53  Mich.  350.  And 
the  estate  will  be  liable  to  the  widow 
for  a  gravestone  erected  by  her  with 
the  administrator's  consent,  Lutz  v. 
Gates,  62  la.  513  ;  and  to  third  persons 
generally.  Hatchell  v.  Curbow,  59  Ala. 
516. 

Must  be  reasonable.  The  rule  limiting 
the  allowance  for  funeral  expenses  to  a 
reasonable  amount  applies  more  strictly 
to  the  erection  of  a  monument  or  tomb- 
stone, as  a  matter  of  less  immediate 
urgency.  As  to  what  expenditure  is 
reasonable,  see  Campbell  v.  Purdy,  5 
Redf.  434 ;  Springsteen  v.  Samson, 
32  N.  Y.  714 ;  Spire  v.  Lovell,  17  111. 
Ap.   559.     And  as  to  what  is  unreason- 
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able,  see  Matter  of  Erlacher,  3  Redf .  8 ; 
Estate  of  France,  75  Pa.  St.  320; 
Owens  V.  Bloomer,  14  Hun  296  ;  Lund 
».  Lund,'  41  N.  H.  350.  It  may  be 
fixed  by  the  court  on  application  of 
personal  representative,  widow  or  heirs. 
Crapo  ■».  Armstrong,  61  la.  697.  A 
small  allowance  may  be  made,  even 
where  the  estate  is  insolvent.  Fairman's 
Appeal,  30  Conn.  305 ;  Cornwell  ». 
Deck,  3  Redf.  87.  But  see,  contra. 
Little  «.  "Williams,  7  111.  Ap.  67; 
Brackett  «.  Tillotson,  4  N.  H.  308. 
Where  the  will  directed  the  executor 
to  erect  a  "  suitable  monument,"  his 
discretion  will  not  be  interfered  with 
except  in  case  of  gross  abuse.  Cannon 
®.  Apperson,  14  Lea  553  ;  even,  it  has 
been  held,  to  the  extent  of  the  entire 
residue  (about  $800).  Bainbridge's  Ap- 
peal, 97  Pa.  St.  483.  And  an  adminis- 
trator may  follow  to  a  reasonable  extent 
the  verbal  directions  of  his  intestate. 
Donald  v.  McWhorter,  44  Miss.  134. 
But  even  where  discretion  is  expressly 
given  by  the  will,  an  excessive  amount 
will  not  be  allowed.  Matter  of  Luckey, 
4  Redf.  95.  And  a  bequest  of  the  entire 
estate  to  his  executor  for  funeral  ex- 
penses and  monument  has  been  so 
construed  as  to  confine  the  executor  to 
the  expenditure  of  a  reasonable  part  of 
the  estate  for  that  purpose.  Emans  «. 
Hickman,  13  Hun  435. 

Individual  liability.  For  funeral 
expenses  or  tombstone  ordered  by  him- 
self the  executor  may  be  sued  as  an  in- 
dividual, Ferrin  v.  'Myrick,  41  N.  Y. 
315  ;  Tracy  v.  Frost,  32  N.  Y.  S.  R. 
907  ;  and  if  the  judgment  is  paid  by 
him,  he  may  be  allowed  the  amount  of 
it  with  costs  of  suit.  Matter  of  Grout, 
15  Hun  361.  Or  he  may  be  sued  in  his 
representative  capacity.  Laird  v.  Ar- 
nold, 25  Hun  4;  and  the  decedent's 
real  estate  may  be  sold  to  pay  such 
debts.  Owens  v.  Bloomer,  14  Hun  296. 
But  the  administrator  de  bonis  non  can- 
not be  sued  at  law  on  a  contract  there- 


for made  by  his  predecessor.     Ferrin  v. 
Myrick,  vM  supra. 

Expenses  of  last  illness.  Many 
statutes  prefer  expenses  of  funeral  and 
last  illness  before  debts  or  as  preferred 
debts — in  most  of  the  states  in  the 
order  above  stated  and  after  adminis- 
tration expenses,  Oalifornia  (Civ.  Code, 
§  1643).  Qem-gia  (1883  Code,  §  2533), 
Illinois  (1885  An.  Stats.  §  70),  not  in- 
cluding physician's  bill ;  Indiana  (1 881 
R.  S.  §  2378),  Iowa  (1886  R.  S.  §  2418), 
Kansas  (1885  C.  L.  §  2533),  Maine 
(1883  R.  S.  c.  66,  §  1),  Massachusetts 
1883  P.  S.  c.  137,  §  1),  Michigan  (1883 
An.  Stats.  §  5923),  Missouri  (1879  R.  8. 
§  184),  New  Jersey  (ISTT  Rev.  764,  §  58), 
JV«M  Hampshire  (1878  G.  L.  c.  196,  §  15), 
funeral  expenses;  Ohio  (1886  R.  S.  § 
6090),  Pennsylvania  (1883  Purd.  Dig.  § 
94),  Shode  Island  (1882  P.  S.  c.  186,  §  1), 
South  Carolina  (1882  G.  S.  §  1926), 
Texas  (1888  R.  S.  §  2016),  Vermont 
(1880  R.  L.  §  3190),  Virginia  (1887  Code,, 
§  3660),  Wisconsin  (1889  An.  Stats.  § 
3852).  See  too,  as  to  expenses  of  last  ill- 
ness, Flitner  v.  Hanly,  18  Me.  370;  Huse 
V.  Brown,  8  Me.  167.  If  the  estate  is 
insuflScient  for  all  the  expenses  of  the 
last  illness,  they  must  be  paid  pi'o- 
rata.  Bennett  v.  Ives,  30  Conn.  329 ; 
Tweedy  v.  Bennett,  31  Conn.  276.  In 
Pennsylvania,  physicians'  bills  prior  to- 
the  last  illness  are  included  in  the  same 
preference,  Rouse  v.  Morris,  17  Serg.  & 
R.  338;  but  the  expenses  of  funeral  and 
illness  are  all  to  be  paid  after  judgments, 
rendered  against  the  deceased  in  his 
lifetime.  Estate  of  Hocker,  14  Phila. 
659.  This  seems  to  be  the  rule,  in  New 
York,  also.  But  where  the  decedent 
and  the  physician  were  domiciled  in 
New  Jersey,  the  preference  of  the 
physician's  bill  will  be  determined  by 
the  law  of  that  state,  and  not  by  that 
of  New  York,  as  to  New  Jersey  assets 
removed  by  the  administrator  to  New 
York  and  administered  there.  Har- 
denberg  v.  Manning,  4  Dem.  437. 
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*SECTION  II. 
Of  proving  the  will  and,  taking  out  administration. 

By  Stat.  55  Geo.  III.  c.  184,  s.  Zl,  it  is  enacted,  "  that  if  any  person 
sliall  take  possession  of,  and  in  any  manner  administer,  gg  q^^  ^  ^  534 
any  part  of  the  personal  estate  and  effects  of  any  person  penalty  lor  not 
deceased,  without  obtaining  probate  of  the  Will  or  Eg^ieueis  of 
letters  of  administration  of  the  estate  and  effects  of  the  ^^'in''™"""  en 
deceased  within  six  calendar  months  after  his  or  her  '™?- 
decease,  or  within  two  calendar  months  after  the  determination  of  any 
suit  or  dispute  respecting  the  Will,  or  the  right  to  letters  of  adminis- 
tration, if  there  shall  be  any  such,  which  shall  not  be  ended  within 
four  calendar  months  after  the  death  of  the  deceased  ;  every  person 
so  offending  shall  forfeit  the  sum  of  one  hundred  pounds,  and  also 
a  further  sum,  at  and  after  the  rate  of  ten  pounds  per  centum  on  the 
amount  of  the  stamp  duty  payable  on  the  probate  of  the  Will  or  letters 
of  administration  of  the  estate  aijd  effects  of  the  deceased."  [See  also 
Stat.  28  &  29  Vict.  c.  104,  s.  57,  ante,  p.  *526.] 

The  power  of  an  executor  to  compel  the  production  of  wills  and 
other  testamentary  papers,  for  the  purposes  of  probate,  power  of  an  ex- 
and  the  mode  of  doing  so,  when  the  instruments  happen  prodoction^oftes- 
to  be  in  the  custody  of  other  persons,  have  been  pointed  to^eotaiy  papers. 
out  in  a  previous  part  of  this  work  {t). 

{t)  Ante,  p.  *2o8,  et  seq. 
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SECTION  III. 
Of  the  making  an  inventory  by  the  executor  or  administrator.] 

The  statute  21  Hen.  VIII.  c.  5,  provides  for  the  making  of  invento- 
ries by  executors  and  administrators  of  all  the  goods,  chattels,  wares, 
merchandises  as  well  movable  as  not  movable  whatsoever  that  were  of 
the  deceased,  and  by  stat.  22  &  23  Car.  II.  c.  10,  s.  1,  an  administrator 
must  have  entered  into  a  bond  conditioned  amongst  other  things  for 
his  ex*hibiting  into  the  registry  of  the  court,  at  or  before  a  day 
specified,  a  true  and  .perfect  inventory  of  the  goods,  chattels,  and 
credits  of  the  deceased  come  to  his  possession  (m).  The  bond  given 
under  the  Court  of  Probate  Act  is  conditioned  to  make  the  inventory 
when  lawfully  called  on,  and  to  exhibit  the  same  whenever  required 
by  law  so  to  do  («). 

The  Ancient  Ecclesiastical  Law  was  very  strict  with  respect  to  the 
making  of  inventories  {x)  ;  and  it  will  be  observed,  that  that  statute 
required  executors  or  administrators  to  exhibit  inventories,  as  part  of 
their  duty,  without  any  proceeding  to  call  upon  them  to  do  so  (y). 
Tlie  old  practice  of  the  Prerogative  Court  of  Canterbury  was  to  require 
an  inventory  to  be  exhibited  before  probate  was  granted  ;  and  this 
continued  prevalent  in  some  country  jurisdictions  (z). 

And  according  to  the  modern  practice,  neither  the  executor  nor 
In  what  cases  and  administrator,  in  general  cases,  exhibits  any  inventory 
hfbiting"*  an  in-  whatsoever,  unless  he  be  cited  for  that  purpose  in  the 
Ta^bie"'^  compe  -  gpj^.^^^g^]^  Court,  at  the  instance  of  a  party  interested  (a). 

f  See  American  note  at  end  of  this  cially  where  there  was  a  deficiency  of 

Section.  assets  ;.  and  although  not  conclusive  on 

(m)  As  to  the  account  of  particulars  him,  yet  exposing  him  to  imputation  : 

of  personal  estate,  required  with  the  Orr  v.  Kaines,  3  Ves.  Sen.  193. 

affidavit  from  the  person  applying  for  (y)  An  administrator  who    neglected 

probate  or  letters  of  administration  in  to  exhibit  his  inventory  by  the  time 

England,  see  43  Vict.  c.  14,  s.  10,  ante,  specified  in  the  bond  given  under  the 

p.  *503.  statute  of  Oar.  II.  thereby  incurred  a 

(»)  See  Probate  Rules  and  Orders,  breach  of  the  condition  without  any 

Form  XVI.  citation.     See  Ritchie  ».  Rees,  1   Add. 

(x)  See  Swinb.  Pt.  6,  s.  6,  s.  8,  s.  9  :  153.    Secus,  as  to  the  bond  given  under 

and  the  consequence  of  neglecting  to  the    Court    of    Probate    Act.     In    the 

make  one,  seems  to  have  been  to  pre-  Goods    of    Jones,    3    Sw.   &   Tr.   38. 

vent  the  executor  from  relying  on  want  Baker  ».  Brooks,  ib.  33. 

of  assets  :  See  Ibid.  Pt.  3,  s.  17,  pi.  8.  (a)  Phillips  ».  Bignell,  1  Phil.  340,  by 

Even  the  temporal  courts  formerly  con-  Sir  John  NichoU. 

sidered  the  neglect  of  this  duty  in  a  {a)  Phillips  v.  Bignell,  1  Phil.  340. 

light  unfavorable    to  the  party,  espe-  Toller,  350.     However,  the  court  may, 
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But,  *although  inventories  are  not  now  required  in  practice  to 
be  exhibited  without  being  so  called  for,  yet  still  an  executor  or 
administrator  is  compellable  to  exhibit  one  at  the  prayer  of  any 
person  having  an  interest,  or  even  the  appearance  of  an  interest  (5). 
Thus,  the  personal  representative  of  the  residuary  legatee  of  him  who 
was  the  residuary  legatee  of  the  original  testator  has  sufficient  interest 
for  the  purpose  of  calling  on  his  personal  representative  to  exhibit  an 
inventory  (c).  Again,  it  has  been  laid  down  in  a  variety  of  cases,  that 
a  probable  or  contingent  interest  will  justify  a  party  in  calling  for  an 
inventory  and  account  ((?). 

Thus,  if  a  creditor  swears  to  certain  sums  due  from  the  deceased  to 
him,  it  is  enough  to  entitle  him  to  an  inventory,  though  the  debt  be 
contested  (e).  So  where  the  assignees  of  a  bankrupt  made  an  affi- 
davit of  a  debt  due  from  the  deceased  to  the  bankrupt,  the  adminis- 
trator was  assigned  to  exhibit  an  inventory,  notwithstanding  the 
Statute  of  Limitations  had  run  out  since  the  administration  was 
granted  (/). 

So  the  court  will  compel  an  executor  to  bring  in  an  inventory,  &c., 
at  the  suit  of  a  creditor  by  a  bond  of  the  testator,  notwithstanding  its 
alleged  invalidity  ;  and  though  a  suit  is  actually  commenced  on  the 
bond,  and  then  depending  at  common  law  (g).     And  the  court  will  not 


in  some  instances,  require  ex  officio,  that 
an  inventory  shall  be  exhibited  :  1 
Phillim.  240.  In  the  Goods  of  Wil- 
liams, 3  Hagg.  217.  Acastor  «.  Ander- 
son, 1  Robert.  674.  And  in  order  to 
exonerate  himself  from  all  liability,  it  Is 
always  most  prudent  for  the  executor  or 
administrator  to  exhibit  it  before  a  final 
settlement :  Kenny  v.  Jackson,  1  Hagg. 
106. 

(S)  Phillips  t>.  Bignell,  1  Phil.  341. 
Gale  «.  Luttrell,  2  Add.  236. 

(c)  Winchlow  v.  Smith,  1  Cas.  temp. 
Lee,  417. 

{d)  Salter  ».   Sladen,  Prerog.  M.   T. 

1792.  Snow  «.  Strut,  Prerog.  H.   T. 

1793,  cited  1  Phil.  241,  fer  curiam. 
Myddleton  v.  Rushout,  1  Phil.  244. 
Reeves  «.  Freeling,  2  Phil.  57.  Burgess 
®.  Marriott,  3  Curt.  434. 

(«)  Smith  ®.  Price,  1  Cas.  temp.  Lee, 
569.  Hackman  v.  Black,  3  Cas.  temp. 
Lee,  351. 


{j)  Phillipson  v.  Harvey,  2  Cas.  temp. 
Lee,  344.  See  also  Wainf  ord  «.  Barker, 
1  Ld.  Raym.  333. 

{g)  Gale  «.  Luttrell,  2  Add.  234. 
See  also  Oughton,  tit.  340,  s.  9,  10. 
Accordingly,  an  inventory  and  account 
was  ordered  on  the  application  of  a 
party,  who,  twenty-four  years  after  the 
death  of  the  testator,  had  commenced  an 
action  against  his  executors  on  a  cove- 
nant by  him  by  way  of  guarantee,  the 
object  of  the  applicant  being  to  ascer- 
tain, whether  there  were  any  assets  be- 
fore he  incurred  further  expense :  And 
Sir  H.  Jenner  Fust  said  it  was  the  duty 
of  the  executors,  notwithstanding  they 
insisted  that  the  estate  of  their  testator 
was  not  liable,  either  to  exhibit  an  in- 
ventory and  account,  or  to  admit 
assets  sufiBcient  to  answer  the  demand  : 
Jickling  «.  Bircham,  3  Notes  of  Cas. 
463. 
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notice  the  *effeot  of  any  release  which  a  legatee  may  have  given  (A). 
Likewise,  an  executor  who  is  also  residuary  legatee  may  call  on  his 
co-executor  for  an  inventory  («) :  and  so  he  may,  perhaps,  without  any 
special  interest  (/fc). 

But  in  Boon's  Case  {V),  where  a  legacy  was  to  be  paid  at  three 
several  payments,  and  the  executor  having  made  two,  and  tendered 
the  third,  was  cited  by  the  legatee  to  bring  in  an  inventory,  it  was 
holden  by  the  delegates,  and  also  on  a  commission  of  review,  that 
there  was  no  need  of  an  inventory  at  his  instance.  So  in  Fleet  v. 
Holmes  (m),  in  a  suit  for  the  recovery  of  a  legacy.  Sir  G.  Lee  refused 
to  decree  an  inventory,  thinking  it  useless  ;  because  the  executrix  had 
in  her  answers,  confessed  assets  sufficient  to  cover  the  legacy,  and  the 
interest  claimed  thereon  and  the  cost  of  the  suit.  Again  in  Leighton 
•0.  Leighton  (n),  where  an  executrix,  being  cited  to  exhibit  an  inven- 
tory, gave  in  a  declaration  loco  inventorii,  in  which  she  declaimed  that 
the  deceased,  by  a  bill  of  sale,  in  consideration  of  a  debt  due  to  her 
had  duly  granted  to  her  all  the  personal  estate  of  which  he  should  die 
possessed.  Sir  G.  Lee  held  that  the  declaration  was  sufficient,  and 
refused  to  compel  an  inventory.  So  where  a  party  showed  sufficient 
interest  for  calling  on  the  executor  to  exhibit  an  inventory,  but  not  to 
see  portions  allotted  and  distribution  made,  the  court  would  accept  an 
admission  of  assets  in  lieu  *of  an  inventory,  or  any  other  admission 
which  would  enable  the  court  to  exercise  a  discretion  and  not  to  call 
for  an  inventory  (o). 

Although  no  Statute  or  rule  of  positive  law  has  fixed  any  time  cer- 
After  what  lapse  t^iW)  within  which  an  inventory  and  account  must  be 
tory  may"be"comI  sued,  and  time  alone  is  not  to  be  considered  a  bar  (p), 
P^"'*-  still  reason  and  justice  prescribe  some  limitation  :  And 

in  cases  where  there  has  been  a  great  lapse  of  time  between  the  death 
of  the  party,  and  the  citation  calling  for  the  inventory,  the  court  has 
frequently  refused  to  enforce  the  exhibition  of   an   inventory  {q). 

(7i)  Kenny  i).  Jackson,  1  Hagg.  105.  both  sourts  :  Myddleton  v.  Rushout,  1 

See  also  Acastor  v.  Anderson,  1  Robert.  Phil.  247.     Brotherton  ■».  Hellier,  3  Cas. 

673.  temp.  Lee,  134. 

{i)  Paul  e.  Nettleford,  3  Add.  237.  (Z)  Sir  T.  Raym.  470. 

(k)  Huggins  v.    Alexander,    Prerog.  (m)  2  Cas.  temp.  Lee,  101. 

1736.     3  Add.  338,  note  (a).    There  is         (ra)  3  Cas.  temp.  Lee,  356. 
only  one  case  in  which  the  application         (o)  Burgess  «.  Marriott,  3  Curt.  434. 
of  a  party  having  any  kind  of  interest  is  (p)  Jinkling  ■».  Bircham,  2  Notes  of 

refused  :  'viz.,  if  a  creditor  has  brought  Cas.  463,  stated  ante,  p.  *843,  n.  (g). 
a  suit  in  chancery  for  the  discovery  of         (?)  Burgess  «.  Marriott,  3  Curt.  436. 
assets,  the  party  shall  not  proceed  in 
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Tims,  it  was  held  (r),  that  the  lapse  of  forty-five  years  in  conjunction 
with  circumstances,  afforded  a  reasonable  presumption  of  the  estate 
having  been  fully  administered  ;  and  that  therefore  the  inventory  and 
account  might  be  dispensed  with.  So  where,  twenty-four  years  after 
the  death  of  the  intestate,  eleven  years  after  the  youngest  child 
attained  twenty-one,  and  seven  years  after  his  insolvency,  his  provi- 
sional assignee  sued  the  administratrix  for  an  inventory  and  account ; 
and  it  appeared,  that  shortly  after  the  intestate's  death,  a  valuation 
and  inventory  had  been  made,  and  facts  were  shown  from  which  it 
might  be  faii'ly  presumed  that  the  insolvent  had  received  more  than 
his  share  ;  the  court  refused  the  application  (a).  So  in  Bowles  v. 
Harvey  (<),  a  party  having,  after  a  lapse  of  thirty-five  years,  called 
for  an  inventory  and  account  of  an  insolvent  estate,  the  executor,  who 
appeared  under  protest,  was  dismissed  with  costs.  Again  in  Scurrah 
V.  Scurrah  (m),  an  application  to  compel  an  administratrix  to  exhibit 
an  inventory  after  the  lapse  of  eighteen  years,  was  rejected  and  the 
applicant,  under  the  circumstances,  was  condemned  in  costs.  And  on 
another  *occasion  (x),  in  a  case  of  inventory  and  account  brought  by 
a  legatee,  a  declaration  (instead  of  an  inventory)  setting  forth  desper- 
ate debts  due  to,  and  large  debts  due  from  the  estate,  but  annexing 
no  vouchers  nor  accounts,  was  held  sufficient  for  a  lapse  of  seventeen 
years  :  and  Sir  John  Nicholl  laid  ,down  that  in  such  a  suit  the  court 
cannot  decide  whether  debts  alleged  to  be  due  from  the  estate  are  a 
legal  set-off  (y). 

The  parties  who  may  be  cited  to  exhibit  an  inventory  and  account 
are  not  confined  to  the  executor  or  administrator  him-  what  personB  are 
self,  or  even  to  those  who,  upon  the  death  of  the  execu-  S  an^lnTCnl 
tor  or  administrator,  succeed  to  the  representation  of  the  *'"'^' 
original  testator  or  intestate.  Thus,  in  Ritchie  v.  Rees  (a).  Sir  John 
Nicholl  held,  that  the  representatives  of  a  deceased  administrator  cum 
testamento  annexo,  although  not  at  the  same  time  those  of  the  first 
testator,  were  liable  to  be  called  on  for  an  inventory  and  account, 
upon  a  reasonable  presumption  being  raised  that  any  part  of  the  effects 
of  the  first  testator  had  traveled  into  their  hands  {a)  :  The  learned 

if)  Ritchie  «.  Rees,  1  Add.  144,  Leighton,  2  Cas.  temp.  Lee,  356.    Aker- 

(s)  Pitt  V.  Woodham,  1  Hagg.  347.  man  v.  Gybbon,  2  Cas.  temp.  Lee,  511  ; 

(f)  4  Hagg.  241.  and  post,  p.  *846,  note  (i). 

(u)  2  Curt.  919.  (2)  1  Add.  158. 

(x)  Higgins  v.  Higgins,  4  Hagg.  242.  (a)  See  Holland  v.  Prior,  1  M.  &  K. 

(y)  See   further,  as    to    the   fullness  245,  246,  347. 
requisite  for  a  declaration,  Leighton  v. 
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judge  was  further  of  opinion  that  a  party,  Laving  an  interest  in  the 
effects,  was  entitled  to  call  upon  such  representatives  for  the  inven- 
tory, without  first  taking  a  de  bonis  non  grant  of  the  effects  of  the 
first  testator.  So  the  executors  of  a  deceased  executor,  though  not 
the  personal  representatives  of  the  original  testator  (there  being  an 
executor  of  the  original  testator  still  surviving),  are  compellable  to 
bring  in  an  inventory  of  the  effects  of  the  original  testator  (b). 

An  attorney  who  takes  administration  in  the  name  of  another  may 
be  compelled  by  the  latter  to  exhibit  an  inventory  and  account  (c).. 
So  an  administrator  durante  minoritate  may  *be  compelled  to  give  in 
an  inventory,  although  his  administration  has  expired  (d). 

An  administrator  peiidente  lite  might  have  been  compelled  to  exhibit 
an  inventory,  although  a  bill  in  chancery  for  a  discovery  had  been 
filed  against  him  by  another  party  (e).  But  his  executors  cannot  be 
called  on  for  such  an  inventory,  in  a  suit  respecting  his  will  by  the 
representatives  of  a  party  claiming  an  interest,  not  pronounced  for  in 
the  suit  pending  which  he  was  appointed  administrator  (/"). 

The  Ecclesiastical  Court  discouraged  all  hanging  back  with  respect 
Consequences  of  to  the  production  of  an  inventory  when  called  for  ;  and 
when'^ln  imea-  generally  condemned  the  parties  who  were  guilty  of  it 
tory  assigned.  -jj  ^^^^^  (^)_  Where  probate  of  a  will  had  passed  in 
August,  1815,  and  the  inventory  had  been  assigned  since  the  first 
session  of  Hilary  Term,  1816,  the  court  in  Easter  Term  of  that  year 
pronounced  the  executrixes  contumacious  (h). 

The  inventory  exhibited  by  an  executor  or  administrator  ought  to 
Form  and  con-  ^^"^^^^^  ^  f '^^Ij  tvvie,  and  perfect  description  and  estimate 
Yen'or"^  *"  '°  °^  ^^^  *^®  chattels,  real  and  personal,  in  possession  and 
in  action,  to  which  the  executor  or  administrator  is 
entitled  in  that  character,  as  distinguished  from  the  heir,  the  widow, 
and  the  donee  mortis  causa  of  the  testator  or  intestate  {i).     It  must 

(J)  Gale  V.  Luttrell,  2  Add.  234.  the  head  of  the  inventory  was  stated  by 

(c)  Bailey  «.  Bristowe,  3  Robert.  145.  Sir  G.  Lee,  in  Plunket  v.  Sharpe,  1  Gas. 

id)  Taylor  «.  Newton,  1  Cas.  temp.  temp.  Lee,  624,  to  be  "  a  true  and  per- 

Lee,  15.  feet  inventory  of  all  the  goods,  chattels, 

(e)  Brotherton  v.  Hellier,  3  Cas.  temp.  and  credits  of  the  deceased,  that  have 

Lee,  131.  come  to  the  hands,  possession,  or  knowl- 

(/)  Lascelles  i;.  Jobber,  1  Cas.  temp.  edge"  of   the    party.     By  Rules   and 

Lee,  443.  Orders,  1862,  Contentious  Business,  76, 

(fi')  Phillips  ».  Bignell,  1  Phil.   241,  "In  contentious    business,  inventories 

243.  and  not  merely  declarations  of  the  per- 

(h)  Griflaths  V.  Bennet,  2  Phil.  364.  sonal  estate  and  effects  of  the  deceased 

(i)  Toller,  248.  The  usual  form  of  are  to  be  filed,  unless  by  order  of  the 
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also  distinguish  such  debts  as  are  *separate  from  those  which  are- 
doubtful  or  desperate  (It).  But  it  was  not  necessary,  according  to- 
the  modern  practice,  that  tlie  appraisement  and  inventory  should  be 
made  pursuant  to  the  letter  of  the  statute  :  and  it  was  sufficient  if  the 
goods  of  the  deceased  should  be  appraised  by  any  honest  persons  in 
the  neighborhood,  and  reduced  into  an  inventory  (Z),  which,  when 
exhibited  at  the  instance  of  a  party  interested,  must  be  verified  by 
special  oath,  either  personally  or  by  virtue  of  a  commission  ;  for  the 
formal  general  oath  of  the  executor  or  administrator  will  not  be 
sufficient  (to). 

The  court  can  only  require  that  all  the  deceased  died  possessed  of 
should  be  included  in  the  inventory  :  It  cannot  call  for  an  account  of 
the  subsequent  profits  in  his  business  (n).  The  court  has  no  juris- 
diction over  leaseholds  of  the  deceased  for  lives  held  by  a  creditor  or- 
mortgagee  :  and  therefore  the  inventory  need  not  contain  any  refer- 
ence to  such  property,  or  the  rents  thereof  (o).  Again,  it  is  not  com- 
petent for  the  Court  of  Probate  to  require  an  inventory  of  personal 
estate  situate  in  a  foreign  country  ;  for  foreign  estates  are  out  of  the- 
jurisdiction  and  cognizance  of  the  court  i^p)  :  And  the  law  is  the  same 
as  to  effects  lying  in  Ireland  {g).  In  some  instances,  particularly  in 
complicated  cases,  the  court  will  exercise  a  discretion  as  to  the  sort  of 
inventory  it  will  accept  (r). 

[These  matters  will  be  further  considered  hereafter  (Pt.  V.  Bk.  II.. 
Ch.  III.),  when  the  subject  of  Remedies  against  Executors  and 
Administrators  in  the  Court  of  Probate  is  considered.] 

The  Court  of  Queen's  Bench  has,  on  more  than  one  ^^^f  Court%ouid~ 
*occasion,  decided,  that,   after  an  inventory  was  exhib-  entertain    objec- 

'  '  '  •'_  tions  to  an  inven- 

ited,  the  Ecclesiastical  Court  could  entertain  no  objec-  *"'?• 
tions  to  it  (s). 

Notwithstanding  such  decisions,  it  always  continued  the  practice  of" 

judge  or  of  a  registrar  : "  and  the  form  (o)  Saville  v.  Morgan,  1  Cas.  temp. 

of  an  inventory  is  given,  No.  27.     See  Lee,  431. 

ante,  p.   *845,    note   iy),  post,   Pt.  V.  (p)  Raymond  v.   Von  Watteville,    3 

Bk.  II.  Ch.  III.  as  to  declarations  in  Cas.  temp.  Lee,  55L 

lieu  of  inventories.  (g)  Wilson    ®.    Ogle,   Prerog.   1737,, 

{k)  Toller,  248.  cited  3  Cas.  temp.  Lee,  555. 

(?)  1  Oughton,  tit.  233,  s.  1,  3.    4  Burn,  (r)  Reeves  i>.  Freeling,  3  Phillim.  56. 

E.  L.  310,  8th  edit.  (s)  Hinton   v.  Parker,    8  Mod.   168. 

(to)  1  Oughton,  nbi  supra,  note  (d)  3.  Catchside  v.  Ovington,  3  Burr.   1922.. 

Toller,  250.  Henderson  v.  French,  5  M.  &  S.  406.. 

(n)   Pitt    D.    Woodham,    1    Hagg.  Griffiths  v.  Anthony,  5  A.  &  E.  623. 
250. 
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the  Prerogative  Court  of  Canterbury  to  entertain  objections  to  inven- 
tories (<). 

But  although  the  Ecclesiastical  Court  would  allow  an  allegation  to 
be  given  in  objection  to  an  inventoiy,  and  answers  to  be  taken  upon 
that  allegation,  yet  it  would  not  permit  witnesses  to  be  examined  upon 
that  allegation,  in  order  to  falsify  the  inventory  (m).  The  foundation 
for  this  distinction  is,  that  if  the  answers  confess  more  assets  than 
were  inserted  in  the  inventory,  the  court  may  order  the  inventory  to 
be  amended  by  the  insertion  of  these  ;  but  if  further  assets  might  be 
•established  by  witnesses  in  opposition  to  the  answers,  the  court  could 
■not  order  them  to  be  inserted  in  the  inventory,  which  is  required  by 
the  statute  to  be  upon  oath  ;  nor  could  it  compel  the  executor  or 
administrator  to  swear  to  assets,  the  possession  of  which  he  has  twice 
already  upon  oath  denied  (cb). 

An  important  question  arises,  with  respect  to  the  effect  of  inven- 
tories in  the  common  law  courts,  viz.,  how  far  an  inven- 

Effiects  of  inven-  '  '  . 

tory  in  temporal  torv  exhibited  bv  an  executor  or  administrator  m  the 

courts.  ■'  ■'  .  ... 

Court  of  Probate  is  evidence  against  him,  as  proof  ot 
assets.  But  it  will  be  more  convenient  to  consider  this  point  in  a 
subsequent  part  of  this  treatise,  together  with  the  subject  of  Remedies 
generally  (y). 

(i)  Telford  i>.  Morison,  2  Add.  319.  tlie  party  before  the  court  propounding 

■Shackleton  v.  Barrymore,   cited  ibid. ,  the  will,  the  court  might  perhaps  per- 

p.  329.  mit  depositions  to  be  taken  on  the  alle- 

(«)  Telford  d.  Morison,  3  Add.  331.  gation,  if  the  answers  should  prove  un- 

{x)  Ibid.    It  is  suggested  in  a  note  to  satisfactory. 

Brogden  v.  Brown,  3  Add.  340,  by  the  (y)  See  post,  Pt.  V.  Bk.  II.  Ch.  I. 
reporter,  that  where  the  executor  is  also 

f  Inventory    and     appraisement    re-  But  if  the  executor  knows  of  no  per- 

quired.    The  statutes  in  all  of  the  United  sonal  estate,  no  inventory  need  be  filed. 

States  require  an  inventory  of  the  prop-  Estate  of -Langton,  16  Phila.  868. 

erty  of  the  estate,  and  fix  a  time  within  In  many  states  the  bond  is  forfeited 

which  it  must  be  filed.     This  time  is  in  if  the  inventory  is  not  filed  within  the 

most  of  the  states  three  months.     In  statutory    time.     Will  of  Heenan,  15 

others  it  varies  from  ten  days  to  six  Phila.  588 ;  Commonwealth  v.  Bryan, 

months.     Woerner  on  Admn.  §§  315,  8  Serg.  &  R.  138  ;  Johannes  v.  Young, 

316.    In  general,  it  must  be  verified  and  45  Wis.  445  ;  State  ii.  French,  60  Conn, 

accompanied  with  a  sworn  and  item-  478.  But  there  can  be  no  recovery  with- 

ized  appraisement.     After  the  death  of  out  averment  that  assets  have  come  to 

an  executor  his  successor  must  file  a  new  the  administrator's  hands.     Walker  ®. 

Inventory.    Estate  of  Dana,  Tuck.  113.  Hall,  1  Pick.  30.    In  Connecticut,  there 
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is  also  a  statutory  penalty  of  twenty 
dollars  a  month  for  such  failure.  State 
«.  French,  60  Conn.  478.  In  some  states 
the  failure  to  file  an  inventory  is  cause 
for  removal,  unless  sulHciently  excused. 
McFadden  «.  Ross,  93  Ind.  134;  at  least 
after  notice  requiring  it.  Estate  of 
Brophy,  13  Phila.  18.  The  court  may 
allow  further  time.  Estate  of  Patten,  7 
Mackey  392.  But  the  failure  to  file  an 
inventory  without  proof  of  any  loss  to 
the  estate  is  not  a  fraud  which  will  con- 
fer jurisdiction  on  the  Court  of  Chan- 
cery.    McLeod  B.  Griffls,  45  Ark.  505. 

An  administrator's  accounts  cannot  be 
settled  without  previous  appraisement 
and  inventory.  Estate  of  Selna.Myrick's 
Prob.  233.  After  the  executor  has  dis- 
posed of  the  assets  there  can  be  no  ap- 
praisal, but  the  court  will  in  such  case 
require  a  sworn  statement  as  to  the  prop- 
erty and  the  disposition  made  of  it.  Mat- 
ter of  Bobbins,  4  Redf.  144.  "Where 
the  testator  directs  that  if  his  property 
exceed  a  certain  sum  the  excess  shall 
go  to  certain  persons,  it  will  be  construed 
to  refer  to  the  inventory  and  appraise- 
ment value  at  the  time  of  his  death. 
Eirst  Unitarian  Society  «.  Harrison,  68 
la.   435. 

The  want  of  notice  required  by  stat- 
ute will  render  the  appraisement  in- 
valid. Salomon  «.  Heichel,  4  Dem. 
176.  But  the  fact  that  the  appraise- 
ment was  made  by  interested  appraisers 
will  not  prevent  the  settlement  of  a  true 
account.  Matter  of  Millenovich,  5  Nev. 
161.  Interested  parties  have,  however, 
no  right  to  interfere  with  the  inventory 
and  appraisement,  but  all  questions  re- 
specting assets  and  valuation  should  be 
left  to  the  accounting.  Vogel  xi.  Ar- 
bogast,  4  Dem.  399. 

The  court  will  generally  require  the 
filing  of  an  inventory  on  the  applica- 
tion of  a  creditor,  although  his  claim  is 
disputed,  Forsyth  v.  Barr,  37  Barb.  540  ; 
ISr.  Y.  Code  C.  P.  §  2715  ;  but  not  after 
the  lapse  of  thirty  years.     Thomson  ». 


Thomson,  1  Bradf .  34.  And  the  appli- 
cant must  clearly  aver  that  he  is  a  cred- 
itor.    Pendle  e.  Waite,  3  Dem.  261. 

A  testator  cannot  by  his  will  dis- 
pense with  the  filing  of  an  inventory. 
Potter  V.  McAlpine,  3  Dem.  108.  But 
a  legatee  may  waive  his  right  to  have 
an  inventory  filed,  and  such  waiver  will 
bind  his  assignee.  Estate  of  Barnes,  1 
Civ.  Pro.  59.  And  in  some  states  the 
statute  dispenses  with  an  inventory  by 
an  executor  who  is  also  residuary  lega- 
tee. See  p.  *463,  n.,  uhi  supra.  But 
in  such  case  his  bond  is  conclusive  as 
to  assets.  Colwell  v.  Alger,  5  Gray 
67  ;  Jones  v.  Richardson,  5  Mete.  347. 
In  Massachusetts,  the  liability  on  such 
bond  expires  in  four  years,  and  will 
not  cover  a  breach  of  testator's  covenant 
occurring  after  that  time.  Holden  i>. 
Fletcher,  6  Cush.  335. 

Form  and  contents.  The  inventory 
must  be  signed  by  the  executor  or  ad- 
ministrator, Parks  «.  Rucker,  5  Leigh 
149 ;  and  be  detailed  and  specific, 
Pursel  V.  Pursel,  1  McCart.  514 ;  Van 
Meter  ».  Jones,  2  Gr.  Ch.  530.  In  Iowa, 
if  the  rate  of  interest  on  notes  is  not 
shown  by  the  inventory,  the  executor 
will  be  charged  with  the  highest  rate 
allowed  by  law.  Lommen  ».  Tobeason, 
52  la.  665.  If  there  are  several  execu- 
tors, it  should  be  signed  and  verified 
by  all.  But  an  inventory  purporting 
to  be  filed  by  two  co-executors  will  be 
considered  as  the  act  of  both,  although 
only  sworn  to  by  one  of  them.  Hamil- 
ton V.  Sena,  6  Mackey  168. 

It  should  include  all  the  personal 
property  of  the  deceased,  Croswell  on 
Exrs.  §§  311,  315  ;  Schouler  on  Exrs. 
§§  230,  333  ;  Woerner  on  Admn.  §  317  ; 
even  the  good  will  of  a  partnership, 
Piatt  V.  Piatt,  42  Conn.  330;  and  foreign 
assets.  Matter  of  Butler,  38  N.  Y.  397  ; 
S.  C.  Tuck.  87 ;  if  they  have  come  to 
his  hands,  Schultz  ».  Pulver,  11  Wend. 
361  ;  but  not  the  notes  of  an  insolvent 
non-resident.  Black ».  Whitall,  1  Stock. 
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573  ;  or  assets  in  the  hands  of  a  quali- 
fied representative  in  the  foreign  juris- 
diction, Sherman  «.  Paige,  85  N.  Y.  123 ; 
nor  where  the  administrator  in  chief  has 
himself  taken  out  letters  in  the  foreign 
jurisdiction.  Lewis®.  Grognard,  3  C.E. 
Gr.  435.  In  North  Carolina  a  distinction 
is  made  in  this  respect  between  an  exec- 
utor and  an  administrator,  the  authority 
of  the  latter  being  confined  to  his  own 
jurisdiction,  and  a  foreign  administra- 
tor not  being  liable  to  account  to  him 
for  assets  collected  in  the  foreign  juris- 
diction. Grant  ».  Reese,  94  N.  C.  730. 
As  to  the  liability  of  the  administrator's 
sureties  for  foreign  assets  received  by 
him,  see  Hooker  «,  Olmstead,  6  Pick.  481. 
The  administrator's  own  debt  to  the 
estate  should  be  included.  State  «. 
Gregory,  119  Ind.  503  ;  Weems  ».  Bry- 
ant, 31  Ala.  1303  ;  although  assigned  by 
the  intestate  to  a  trustee  to  pay  debts 
and  return  the  balance.  Williams  ■». 
Morehouse,  9  Conn.  470.  But  an  ad- 
ministratrix need  not  include  a  claim 
against  herself  in  favor  of  her  husband's 
estate  for  misapplication  by  her  in  his 
lifetime  of  funds  belonging  to  him. 
Shuttleworth  v.  Winter,  55  N.  Y.  634. 
In  some  states  it  seems  not  to  be  neces- 
sary to  inventory  and  appraise  choses 
in  action.  Adams  v.  Adams,  33  Vt.  50. 
And  it  should  not  be  done  merely  for 
the  purpose  of  swelling  the  administra- 
tor's commissions.  Handy  v.  Collins, 
60  Md.  329. 

At  common  law  the  wife's  personal 
property  belonged  to  the  husband  and 
had  to  be  inventoried  as  such.  Wash- 
burn V.  Hale,  10  Pick.  439  ;  Estate  of 
Speakman,  71  Pa.  St.  35.  But  the  wife's 
failure  to  inventory  such  property  is  no 
cause  for  her  removal  as  administratrix. 
Estate  of  Speakman,  uH  swpra. 

Property  claimed  by  others  should 
be  included,  Dilts  v.  Stevenson,  3 
C.  B.  Gr.  407  ;  Bourne  «.  Stevenson, 
58  Me.  499  ;  although  in  their  adverse 
possession.   Turner  ■».   Ellis,   24  Miss. 


173 ;  or  claimed  adversely  by  the  ad- 
ministrator himself.  State  v.  French, 
60  Conn.  478.  But  the  omission  of 
property  bequeathed  to  the  executrix 
as  life  tenant  is  not  evidence  of  an  ad- 
verse claim  on  her  part.  Brooks  ». 
Brooks,  13  S.  C.  433.  The  petition  un- 
der the  New  York  Code  for  discovery  of 
assets  will  be  denied  where  the  respon- 
dent shows  a  rightful  possession  under 
a  contract  of  the  deceased.  Matter  of 
Conrad,  3  Connoly  16. 

In  Connecticut,  real  property  must 
be  included  which  has  been  conveyed 
by  the  deceased  in  fraud  of  creditors, 
Andruss  v.  Doolittle,  11  Conn.  383  ;  at 
least  if  needed  for  the  payment  of  debts. 
Bassetts.  McKenna,  52  Conn.  437.  An 
action  lies  on  the  administrator's  bond 
for  neglect  to  do  so.  Minor  v.  Mead, 
3  Conn.  389  ;  if  he  had  knowledge 
of  the  fraud.  Booth  «.  Patrick,  8  Conn. 
106.  And  he  may  be  removed  for  refus- 
ing to  do  so  on  sufiBcient  indemnity  from 
the  creditors  against  the  claim  of  prop- 
erty. Andrews  v.  Tucker,  7  Pick.  350. 
But  in  other  states  such  property  should 
not  be  inventoried.  Gardner  v.  Gard- 
ner, 17  R.  I.  751 ;  Snodgrass  «.  Andrews, 
30  Miss.  473. 

Personalty  held  in  trust,  clearly  iden- 
tified, goes  to  the  personal  representa- 
tives of  the  deceased  trustee  charged 
with  the  trust,  and  is  not  assets  of  his 
general  estate,  Trecothick  v.  Austin,  4 
Mason  16  ;  Farrelly  v.  Ladd,  10  Allen 
127  ;  although  he  may  be  required  to 
include  it  in  his  inventory  for  purposes 
of  taxation.  Baldwin  «.  Shine,  84  Ky. 
503.  If  it  has  been  inventoried,  it  will 
be  disposed  of  in  his  account  if  he  shows 
that  he  has  surrendered  it  to  the  suc- 
cessor in  the  trust.  Lochenmoyer  %. 
Pogarty,  113  111.  573.  As  to  such  prop- 
erty, as  well  as  partnership  property, 
see  vol.  1,  p.  796,  vM  supra.  Partner- 
ship property  is  subject  to  the  pos- 
session and  control  of  the  survivor,  and 
should  not  be  inventoried  and  appraised 
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by  the  executor  of  the  deceased  partner. 
Camp  ».  Fraser,  4  Dem.  213  ;  Thomson 
•B.  Thomson,  1  Bradf .  24  ;  Montgomery 
t).  Dunning,  2  Bradf.  220;  Shipe's 
Appeal,  114  Pa.  St.  305. 

E^ect  of  inventory.  An  executor  or 
administrator  is  chargeable  with  the 
property  included  in  his  inventory  un- 
less he  accounts  for  it,  Schouler  on 
Exrs.  §  336  ;  Woerner  on  Admn.  § 
330  ;  e.  g.,  as  not  belonging  to  the  estate. 
Matter  of  Woodworth,  5  Dem.  156  ; 
Hooper  v.  Hooper,  39  W.  Va.  376 
(although  even  in  such  case  it  has  been 
held  that  the  bona  fide  action  of  the  ex- 
ecutor will  be  protected  by  the  court, 
Mulford  V.  Mulford,  13  Stew.  (N.  J.) 
163) ;  or  as  the  wife's  separate  property, 
Richardson  v.  Merril,  33  Vt.  37 ;  or 
partnership  property,  Hilton  u.  Briggs, 
54  Mich.  265  ;  or  not  collectible.  Grant 
V.  Reese,  94  N.  C.  730  ;  Steele  i>.  Morri- 
rison,  4  Dana  617 ;  or  a  security 
taken  for  an  unauthorized  sale,  and 
therefore  invalid.  Little  «.  Cook,  10  Lea 
715  ;  or  never  come  to  hand,  Vanpelt  ii. 
Veglite,  3  Gr.  207.  So  that  a  cash  item 
was  money  deposited  in  bank.  Sheerin 
V.  Public  Administrator,  2  Redf.  421. 
Even  a  mistake  may  conclude  the  ad- 
ministrator, but  not  his  sureties.  Snod- 
grass  11.  Snodgrass,  1  Baxt.  157.  The 
inventory  is  not  conclusive  in  an  action 
on  the  bond  to  show  that  the  property 
actually  came  into  the  administrator's 
possession.  McNab  v.  Wixon,  7  Nev. 
163.  And  it  is  not  even  presumptive 
evidence  against  his  successor,  Salo- 
mons V.  Kursheedt,  3  Dem.  307  ;  al- 
though it  may  be  used  as  evidence  of 
his  want  of  diligence  in  using  available 
means  of  information  as  to  the  estate. 
Thompson  v.  Thompson,  77  Ga.  693. 
So,  the  omission  of  property  specifically 
bequeathed  does  not  in  any  way  affect 
the  legatee's  title.  Matthews  v.  Turner, 
64  Md.  109.  Nor  will  the  omission  of 
property  be  construed  as  an  acquies- 
cence of  the  administrator  in  an  adverse 


claim.  Lewis  v.  Lusk,  35  Miss.  696. 
But  even  an  informal  inventory  is  ad- 
missible evidence  to  charge  the  adminis- 
trator in  an  action  on  his  bond. 
Emory  B.  Thompson,  2  Harr.  &  J.  344. 
And  the  inventory  is  prima  facie  evi- 
dence of  assets,  and  available  as  such  in 
the  administrator's  favor  to  rebut  a 
claim  for  money  lent  to  the  deceased. 
Bogie  i>.  Nolan,  96  Mo.  85. 

Effect  of  appraisement.  The  appraise- 
ment being  made  by  third  parties  is 
evidence  against  the  administrator  only 
where  he  has  connected  himself  with  it, 
e.  g.,  by  a  reference  in  his  petition  for 
sale  of  land.  Glover  v.  Hill,  85  Ala.  41. 
It  is  presumptive  evidence  of  value  both 
against  theadministratorandliissureties. 
Grant  v.  Reese,  94  N.  C.  730.  But  it  is 
not  conclusive  against  him.  Succession 
of  Dean,  33  La.  An.  867  ;  although  he 
may  be  charged  with  the  full  appraised 
value  where  he  has  been  negligent  in 
disposing  of  the  property.  Estate  of 
LufEbarry,  13  Phila.  6 ;  or  has  disposed 
of  it  without  lawful  authority,  Succes- 
sion of  Richmond,  35  La.  An.  858  ;  or 
transferred  it  for  full  value  and  after- 
ward paid  back  to  the  attorney  of  the 
purchaser  part  of  the  principal.  Bech- 
told  V.  Read,  4  Dick.  (N.  J.)  111.  But 
his  failure  to  file  an  inventory  is  no  suffi- 
cient ground  for  charging  him  person- 
ally with  the  debts  of  his  intestate. 
Leeke  u.  Beanes,  3  H.  &  J.  373. 

Where  stock  inventoried  as  worthless 
subsequently  proved  to  have  value,  the 
executor  will  not  be  chargeable  with 
the  highest  market  value  if  he  has  been 
reasonably  prudent  as  to  the  time  of 
sale.  Barker  v.  Smith,  1  Dem.  390. 
The  valuation  in  the  inventory  is  not 
conclusive  upon  creditors,  Matter  of 
Blakeney,  33  Abb.  N.  C.  33;  Wil- 
loughby  ».  McCluer,  3  Wend.  609  ;  and 
may  be  disputed  by  them  on  the  ac- 
counting. Reese's  Appeal,  116  Pa.  St. 
373;  but  will  be  presumed  correct  on  the 
accounting  in  the  absence  of  evidence 
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to  the  contrary.  Stewart's  Appeal,  110 
Pa.  St.  410.  So,  the  statement  of  a 
note  as  "not  good  "in  the  inventory. 
Smith  «.  Collamer,  3  Dem.  147. 

Omissions  and  Con-eciions.  An  in- 
ventory may  be  afterward  amended. 
Commonwealth  v.  Bryan,  8  Serg.  & 
R.  138.  Thus,  the  administrator  may 
show  that  he  has  by  mistake  included 
his  own  property.  Baker  «.  Brickell, 
87  Cal.  339;  and  may  explain  a  charge 
against  himself.  Camp  «.  Camp,  74  Mo. 
193  ;  or  a  debt  due  from  himself,  in- 
ventoried by  mistake  after  payment 
in  the  lifetime  of  the  deceased.  Dickie 
V.  Dickie,  80  Ala.  57.  But  he  must  in 
such  case  disprove  the  charge  against 
him.  Id.  On  the  other  hand,  an  heir 
who  has  fraudulently  connived  at  an 
omission  of  the  administrator's  debt  to 
the  intestate  cannot  afterward  raise  the 
objection,  Tobelman  i>.  Hilderbrant, 
73  Cal.  313.  The  inventory  is  prima 
facie  evidence  against  the  administrator 
in  a  collateral  proceeding,  e.  g.,  to  raise 
a  presumption  of  want  of  title  to  prop- 
erty not  inventoried,  Morrell  ii.  Foster, 
33  N.  H.  379;  or  to  disprove  his  adverse 
claim  to  property  inventoried  as  belong- 
ing to  the  estate,  Thorne  i>.  Underhill, 
1  Dem.  306  ;  Clapp  v.  Engledon,  73 
Tex.  253  ;  or  to  show  that  he  had  not 
paid  the  consideration  for  the  assign- 
ment to  him.  Estate  of  Stewart,  137  Pa. 
St.  175  ;  although  such  evidence  is  not 
conclusive  against  his  claim.  Haley  v. 
Gatewood,  74  Tex.  381. 

The  inventory  is  regarded  as  com- 
plete after  final  settlement  of  the  estate, 
Carver  v.  Lewis,  105  Ind.  44  ;  although 
an  omission  may  be  of  sufficient  im- 
portance to  cause  the  court  to  set  aside 
the  settlement  of  the  estate.  Estate  of 
McNeel,  68  Pa.  St.  413.  And  even  in 
a  suit  on  the  bond  the  final  settlement 
of  account  has  been  held  not  to  preclude 
evidence  of  assets  received  and  omitted 
both  from  inventory  and  account. 
Moore  «.  Holmes,  33  Conn.  563.    So,  a 


fortiori,  on  the  administrator's  account- 
ing, a  creditor  may  show  omissions  in 
his  inventory.  Montgomery®.  Dunning, 
3  Bradf.  330.  But  where  the  will  pro- 
vides for  a  distribution  based  on  ap- 
praised value,  the  appraisement  cannot 
be  set  aside  for  error  in  judgment  mak- 
ing the  valuation  too  low.  Mullen  v. 
Mullen,  63  Wis.  45. 

Proceedings.  An  inventory  may  be 
corrected  either  by  direct  proceedings 
or  on  the  accounting.  This  is  often 
provided  for  by  statute  and  is  a  ques- 
tion of  local  practice.  The  courts  of 
law  have  no  jurisdiction  to  make  such 
correction.  Wood  v.  Tallman,  Coxe 
153.  And  even  a  probate  court  can- 
not do  so  where  the  ownership  of  the 
omitted  property  is  in  dispute.  Green- 
haugh  o.  Greenhaugh,  5  Redf.  193. 
Nor  will  it  disturb  an  inventory  un- 
questioned for  many  years  and  until 
after  the  death  of  the  administrator. 
Hauce  v.  Conover,  4  Stew.  (N.  J.) 
505.  Where  the  statute  enumerates 
grounds  for  correction,  it  will  be 
confined  to  those  grounds.  Thorne 
v.  Underhill,  1  Dem.  306.  And  the 
petition  for  a  further  inventory  will  be 
refused  on  the  sworn  denial  of  other 
assets  by  the  administrator.  Thom- 
son 1).  Thomson,  1  Bradf.  34 ;  Matter 
of  Mclntyre,  4  Redf.  489.  The  Probate 
Court  may  require  the  listing  of  omitted 
property  at  any  time  before  final  settle- 
ment. Walter  «.  Ford,  74  Mo.  195. 
In  New  Jersey,  the  proper  practice  is 
to  file  exceptions  to  the  inventory. 
Pickel  V.  Alpaugh,  15  Stew.  (N.,  J.)  680. 
The  Probate  Court  may  even  charge  the 
executor  with  fraudulent  omission  and 
require  a  new  inventory,  but  it  cannot 
require  a  statement  of  his  fraudulent 
dealing  in  real  property.  Hankins  v. 
Layne,  48  Ark.  544;  or  receive  a  peti- 
tion charging  him  with  the  omission  of 
an  indefinite  sum  retained  and  con- 
cealed by  a  third  person,  Hignutt  v. 
Cranor,  63  Md.  316.    The  administrator 
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*SECTION  IV. 

Of  collecting  the  effects. 

The  next  duty  of  the  executor  or  administrator  is  to  collect  all  the 
goods  and  chattels  so  inventoried.  For  that  purpose  the  law  invests 
him  with  large  powers  (as  it  has  already  appeared,  in  considering  the 
quantity  of  his  estate,  as  well  in  action  as  possession)  :  And  it  is  in- 
cumbent on  him  to  avail  himself  of  his  authority  with  reasonable  dili- 
gence in  the  collection  of  the  effects  of  the  deceased.  Therefore,  if 
by  unduly  delaying  to  bring  an  action,  the  executor  or  administrator 
has  enabled  a  debtor  of  the  deceased  to  avail  himself  of  the  Statute  of 
Limitations,  the  executor  or  administrator  will  be  personally  liable  (s). 
S>o  the  executor  or  administrator  must,  within  a  convenient  time, 
remove  all  the  personal  property  of  the  deceased  which  he  may  have 
left  on  any  land  which  goes  to  the  heir,  or  to  a  reversioner  or  remain- 
derman :  otherwise  such  property  may  be  distrained  damage  feasant  (a). 
In  the  case  of  Stodden  v.  Harvey  (5),  a  lessee  for  life  of  a  house 
and  pasture  land  died  ;  his  executors  suffered  his  cattle  to  go  there 
for  six  days  after  his  death,  and  then  removed  them  ;  and  in  trespass 
justified  for  that  time,  averring  that  in  the  space  of  six  days  they 
could  not  procure  any  other  land  or  place  whereon  to  put  the  cattle  : 
The  plaintiff  demurred  ;  and  whether  that  were  a  convenient  time  to 
move  them  was  the  question  :  The  court  inclined  to  be  of  opinion  that 
six  days  was  but  a  convenient  time  for  removing,  especially  it  being 
averred,  that  they  had  not  any  other  place  to  remove  them  to  :  but 
for  a  fault  in  the  plea,  wherein  the  defendants  pleaded  a  lease  of  the 
house,  but  not  of  the  land  in  the  declaration  mentioqed,  it  was  ad- 
judged for  the  plaintiff. 

(2)  Hayward  «.  Klnsey,  12  Mod.  573,  {a)  See  ante,  p.  *796. 
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need  not   file  a  second  inventory    of  And  the  court  may  order  the  reap- 

property  afterward  discovered,  Hooker  praisement  of    property  which  it  has 

V.  Bancroft,  4  Pick.  50  ;    although  it  ordered  sold  to  pay  debts.     Succeission 

should  be  made  known  to  creditors  and  of  Hood,  33  La.  An.  466;  or  of  property 

included  in  his  account.      Downie  v.  generally,  if  necessary  for  distribution. 

Knowles,  10  Stew.  (N.  J.)  513.  Piatt  «.  Piatt,  43  Conn.  330. 
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*CHAPTER  THE  SECOND. 

■OF   THE   PAYMENT    OF     DEBTS     BY     THE    EXECUTOR    OE   ADMINISTEATOE 
ACCOEDING   TO     THEIK   PEIOEITY    OF   DEGEEB. 

SECTION  I. 

1.  Of  the  payment  of  the  expenses  of  the  funeral  and  of  the  probate 
or  administration.  3.  Of  debts  due  to  the  croion.  3.  Of  debts  to 
which  particular  statutes  give  priority  of  payment.\ 

Having  considered  in  a  previous  part  of  this  treatise  the  quantity  of 
the  estate  of  an  executor  or  administrator,  it  is  now  necessary  to  treat 
of  his  duty  in  the  application  of  that  estate,  according  to  the  order 
prescribed  by  the  law. 

1.  Before  any  debt  or  duty  whatsoever,  funeral  expenses  with  the 

_        ,  proper  limitation  as  to  the  amount,  are,  as  it  has  already 

P™8e8.  appeared  {a),  to  be  allowed  out  of  the  estate  of  the 

deceased.     These  expenses  are  to  be  preferred,  even  to  a  debt  due  to 

the  crown  (S). 

The  next  thing  to  justify  and  occasion  expense  is  the  proving  of 
Expenses  of  pro-  the  will  or  taking  out  administration  (c)  :  but  a  greater 
■bate,  &c.  disbursement,   says  the   author   of   "  The  Office  of  an 

Executor "  {d),  will  not  stand  allowable,  than  is  prescribed  by  the 
statute  of  21  Hen.  VIII.  c.  5  (e). 

The  costs  of  an  action  in  chancery  are  to  be  considered  as  *ex- 
Costs  of  aaminis-  penses  in  administering  the  estate,  and  are  the  first 
trationsuit.  charge  upon  an  estate,  whetlier  administered  in  or  out 

of  court  (/■). 

f  See  American  note  at  end  of  this  "  St.  Gerinaine  (the  author  of  the  Doc- 
Section,  tor  and  Student,  dial.   3,  c.  10),  who 
(o)  Ante,  p.  *835,  et  seq.  was  no  stranger  to  the  canon  and  civil 
(J)  R.  11.  Wade,  5  Price,  637,  by  Rich-  law,  as  appears  by  his  book,  saith,  that 
ards,  0.  B.  the  Ordinary  ought  to  talse  nothing  for 
(c)  3  Blacli.  Comm.  611.  probate,  if  the  goods  suffice  not  for 
{d)  P.  360,  14th  edit.  funeral  and  debts  ;  but  he  means  only 
(e)  With  respect  to  the  proper  fees  for  that  conscience  is  against  it."    Wentw. 
probate  and  letters  of  administration,  Off.  Ex.  360,  14th  edit, 
see  Burn's  Eccles.  Law,  tit.  Fees,  and  (/)  Loomes  ii.  Stotherd,  1  Sim.  &  Stu. 
tit.  Wills,  vol.  4,  p.  364,  291,  8th  edit.  461,   by  Sir    J.    Leach.      Tipping    «. 
[*850]         [*851] 
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Where  a  will  contains  a  direction  that  the  testator's  "  testamentary 
expenses  "  shall  be  paid  out  of  a  specified  part  of  his   Teetamentary  ex- 
estate,  the  costs  of  an  administration  suit  arc  included  p™^"^- 
under  testamentary  expenses  {g). 

Tliere   is   no   distinction    between   "  executorship   expenses "   and 
*'  testamensary  expenses  "  as  regards  what  the  phrase  includes  (A). 

The  term  "  executorship  expenses "  in  a  will  means  expenses 
incident  to  the  proper  performance  of  the  duty  of  an  Executorship  ex- 
executor,  and  includes  costs  incurred  by  executors  in  p™^®^- 
obtaining  the  advice  of  solicitors  or  counsel  as  to  the  distribution  of 
tlieir  testator's  estate  :  also  the  costs  of  the  executors  and  other 
parties  in  an  action,  whether  instituted  by  the  executors  themselves, 
or  by  a  beneficiary,  for  the  administration  of  the  testator's  personal 
estate  :  also  the  testator's  funeral  expenses  :  also  expenses  incurred 
by  the  executors  for  the  protection  of  specific  legacies,  e.  g.,  for  ware- 
housing furniture  specifically  bequeathed,  pending  the  distribution  of 
the  assets  and  payments  by  the  executors  in  discharge  of  debts  falling 
due  from  the  testator's  estate  after  his  death,  e.  g.,  rent  due  after  the 
testator's  death  for  a  house  of  which  he  was  tenant  from  year  to 
year  {i). 

2.  The  third  occasion  of  disbursement  by  the  executor  or  adminis- 
trator is  the  payment  of  debts  ;  and  in  such  payment  2.  Payment  of 
*he  must  be  careful  to  observe  the  rules  of  priority  ;  for  ^ 
if  he  pay  those  of  a  lower  degree  first,  he  must  on  a  ^"'^'  "'  P"''"'^- 
deficiency  of  assets,  answer  those  of  a  higher  out  of  his  own  estate  {Jc). 
So  an  executor  or  administrator  is  bound  to  plead  a  debt  of  a 
higher  nature  in  bar  of  an  action  brought  against  him  for  a  debt 
of  inferior  degree,  and  Hens  ultra,  if  he  has  not  assets  for  both  ; 
otherwise  it  will  be  an  admission  of  assets  to  satisfy  both  debts  {I). 

It  is  obvious  that  it  is  beyond  the  power  of  a  testator  to  disappoint 

Power,   1  Hare,   405,  411.     Gaunt  11.  Penny  v.  Penny,  11  C.  D.  440.    The 

Taylor,  2  Hare,  413.     Newbegin?;.  Bell,  phrase  "  legal  expenses  "  includes  tlie 

33  Beav.  386.     Sanderson  «.  Stodart,  32  costs  of  an  administration  suit :  Coven- 

Beav.  155.     And  this  priority  will  be  try  ®.  Coventry,  2  Dr.  &Sm.  470.     Row 

allowed  even  over  costs  of  litigation  in  «.  Row,  L.  R.  7  Eq.  414. 

the  Ecclesiastical    Court    incurred    in  {h)  Sharp  «.  Lush,  10  C.  D.  468,  470, 

determining  which  is  the  testator's  will,  by  Jessel,  M.  R. 

and  ordered  by  the  latter  court  to  be  {%)  Sharp  v.  Lush,  10  C.  D.  468. 

paid  out  of  the  estate  :  Major  v.  Major,  (k)  2  Black.  Comm.  511. 

3  Drewr.  281.  ®  Rock  v.   Leighton,   1   Salk.   310. 

(g)  Miles  ®.  Harrison,  L.  R.  9  Ch.  316.  1  Saund.  333  a,  note  (8). 
Harloe  «.  Harloe,  L.  R.  20  Eq.    471. 
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the  rules  of  law  as  to  the  precedence  of  debts,  by  directing  his  execu- 
tors to  make  an  equal  distribution  of  the  assets  among  all  his 
creditors  (m). 

A  question  of  no  little  difficulty  is'raised  in  Story's  Conflict  of 
With  respect  to  Tjaws,  §  524,  VIZ.,  Suppose  a  debtor  dies  domiciled  in 
loreign  assets.  England,  and  leaves  assets  in  a  foreign  country  by  the 
law  of  which  all  debts  stand  in  an  equal  rank,  and  administration  is 
duly  taken  out  in  the  place  of  his  domicil,  and  also  in  the  place  of  the 
situs  of  the  assets.  What  rule  is  to  govern  in  the  administration  of 
the  assets  ?  The  law  of  the  domicil  ?  or  the  law  of  the  situs  ?  That 
eminent  writer  states  his  own  opinion  to  be  (in  accordance  with  the 
decisions  of  the  American  courts,  though  at  variance,  as  he  admits, 
with  that  of  many  foreign  jurists),  that  in  regard  to  creditors  the 
administration  of  assets  of  deceased  persons  is  to  be  governed 
altogether  by  the  law  of  the  country  where  the  executor  or  adminis- 
trator acts,  and  from  which  he  derives  his  authority  to  collect  them. 

But  in  the  case  of  Wilson  v.  Lady  Dunsany  (n),  the  Master  of  the 
Rolls  (Sir  J.  Romilly)  declined  to  adopt  this  opinion,  and  held  that 
the  personal  assets  of  a  testator  must  be  administered  on  the  princi- 
ple of  the  law  of  his  domicil.  In  that  case  the  testator  had  died 
domiciled  in  Ireland,  leaving  personal  assets  partly  there  and  partly 
in  England  ;  and,  a  question  having  arisen  as  to  the  priority  of 
the  claims  of  his  creditors,  his  honor  laid  it  down  that  he  must  treat 
*the  case  in  the  same  way  as  if  he  were  sitting  in  the  Court  of 
Chancery  in  Dublin.  In  Cook  v.  Gregson  (o),  where  the  testator  had 
also  died  domiciled  in  Ireland,  leaving  assets  both  in  Ireland  and  Eng- 
land, and  the  same  executors  in  both  countries,  it  was  held  by  Kinders- 
ley,  V.-C,  that  an  Irish  judgment  had  priority  over  English  simple  con- 
tract creditors,  as  against  Irish  assets  remitted  to  England  by  the  exec- 
utors and  being  there  administered  :  His  honor  said  that  if  the 
executors  in  the  two  countries  had  been  different  persons,  the  duty 
of  each  would  have  been  first  to  pay  the  debts  owing  in  the  country 
in  which  he  was  executor,  and  then  he  might  send  any  surplus  to 
the  other  country  ;  and  that  the  duty  of  the  Irish  executor  was  to 
pay  the  Irish  debts  first,  according  to  their  order  of  priority  ;  and 
that,  therefore,  the  Irish  assets  remitted  here  ought  to  be  administered 
here  as  if  they  had  remained  and  were  being  administered  in  Ireland. 
— It  will  be  observed  that  in  this  case  the  Irish  judgment  creditor 
only  sought  to  touch  the  Irish  assets  :  And  therefore  it  was  unneces- 

(m)  Turners.  Cox,  8 Moo.  P.  C.  288.  (o)  3  Drewr.  386. 

(»)  18  Beav.  293. 
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sary  to  apply  the  law  as  laid  down  by  the  Master  of  the  Rolls  in 
Wilson  V.  Lady  Dunsany  :  But  the  observations  of  the  V.-C.  appear 
to  put  the  question  as  though  it  were  rather  dependent  on  the  siUis  of 
the  assets  than  on  the  domicil  of  the  deceased  i^p). 

The  view  of  the  vice-chancellor  seems  to  be  the  right  one.  Thus  in 
the  late  case  of  Re  Kloebe  {q),  it  is  laid  down  that  if  a  man  dies  dom- 
iciled in  England  possessing  assets  in  France,  the  French  assets  must 
be  collected  in  France  and  distributed  *according  to  the  law  of 
France.  If  the  French  creditors  are  entitled  according  to  that  law  to 
be  paid  in  priority,  that  rule  must  be  observed,  because  it  is  the  lex 
fori  and  for  no  other  reason.  But  if  it  should  happen  that  a  man 
died  domiciled  in  France  leaving  assets  in  England,  those  assets  can 
only  be  collected  under  an  English  grant  of  administration,  and  being 
so  collected,  must  be  distributed  according  to  the  law  of  Eng- 
land .  .  .  the  rule  is,  that  all  creditors  are  to  be  treated  equally, 
subject  to  what  priorities  the  law  may  give  them,  from  whatever  part 
of  the  world  they  come.  In  that  case  Mr.  Justice  Pearson,  after  refer- 
ring to  the  cases  of  Cook  v.  Gregson  (f),  Eames  «.  Hacon  (s),  and 
Blackwood  v.  The  Queen  (*),  so  far  as  such  cases  bear  upon  this  ques- 
tion, concludes  his  judgment  by  saying,  "  There  seems  to  be  some 
mistake  in  the  case  of  Wilson  v.  Lady  Dunsany  (m)  :  it  is  unfortunate 
that  the  case  was  ever  reported." 

It  should  be  observed,  that  by  the  constant  rule  of  the  Court  of 
Chancery,  a  solicitor,  in  consideration  of  his  trouble,  priority  of  soiici- 
and  the  money  in  disburse  for  his  client,  has  a  right  to  to^'siien. 
be  paid  out  of  the  duty  decreed  or  fund  recovered  for  the  plaintiff,  and 
a  lien  upon  it,  before  the  specialty  creditors  of  the  deceased  plaintiff  ; 
neither  can  his  executor  or  administrator  controvert  this  rule,  by 
insisting  upon  applying  the  assets  in  a  course  of  administration  (x). 

{■g)  See  Carron  Iron  Co.  ■».  Maclaren,  domiciled  or  resident  in  that  jurisdic- 

5  H.  of  L.  455,  456,  by  Lord  St.  Leon-  tion,   or  out  of    it,   in  that  order  of 

ards.     And  this  view  is  borne  out  by  priority  which,  according  to  the  nature 

the  observations  of  Mr.  Westlake  in  his  of  the  debts  or  of  the  assets,  is  pre- 

work  on    Private  International    Law,  scribed  by  the  laws  of  the  jurisdiction 

3rd  edit,   section  110,   where  he  says  from  which  the  grant  issued." 

that  "  every  administrator,  principal  or  (g)  28  C.  D.  175. 

ancillary,  must  apply  the  assets  reduced  (r)  3  Drewr.  286. 

into  possession  under  his  grant  in  pay-  (s)  18  C.  D.  351. 

ing    all    the    debts    of    the    deceased,  (i)  8  App.  Cas.  93. 

whether  contracted  in  the  jurisdiction  («)  18  Beav.  393. 

from  which  the  grant  issued,  or  out  of  («)  Turwin    «.  Gibson,  3  Atk.  730. 

it,    and    whether    owing    to    creditors  Lloyd  v.  Mason,  4  Hare,  "182. 
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To  all  other  debts  of  whatever  nature,  as  well  of  a  prior  as  of 
Debts  due  to  the  ^  Subsequent  date,  such  as  are  due  to  the  crown  by 
''"'^''-  record  or  specialty,  claim  the  precedence  (y).     So  that 

if  there  be  not  come  to  the  executor  or  administrator  goods  of  greater 
value  than  will  suffice  for  the  satisfaction  of  these,  he  is  not  to  pay 
any  debt  to  a  subject  :  and  if  he  be  sued  for  any  such,  he  may  plead 
in  bar  of  this  suit  that  his  testator  or  intestate  *died  thus  much 
indebted  to  the  king,  showing  how,  &c.,  and  that  he  hath  not  goods 
surmounting  the  value  of  that  debt  (z). 

But  the  debts  due  to  the  crown,  which  are  so  privileged,  are  con- 
fined to  such  as  are  due  by  matter  of  record  or  by  specialty,  &c.  («), 
(which  are  of  the  same  nature  ;  for  by  statute  33  Hen.  VIII.  c.  39,  it 
is  enacted,  that  all  obligations  and  specialties,  taken  to  the  use  of  the 
king,  shall  be  of  the  same  nature  as  a  statute  staple).  And,  therefore, 
sums  of  money  owing  to  the  king  on  wood  sales,  or  sales  of  tin,  or 
other  his  minerals,  for  which  no  specialty  is  given,  shall  not  be  pre- 
ferred to  a  debt  due  to  a  subject  by  matter  of  record  (&).  So,  though 
fines  and  amercements  in  the  King's  Court  of  Record  are  clearly  debts 
of  record  (c),  and  entitled  to  such  preference,  yet  amercements  in  the 
King's  Courts  Baron,  or  Courts  of  his  Honors,  which  are  not  of  record, 
have  no  such  priority  (c?)  :  nor  have  fines  for  copyhold  estate,  nor 
money  arising  from  the  sale  of  estrays  within  his  manors  or  liberties  ; 
for  these  are  not  debts  of  record  (e). 

So,  also,  the  arrears  of  rent  due  to  the  crown,  whether  it  be  a  fee- 
farm  rent,  or  a  rent  reserved  on  a  lease  for  years,  shall,  it  appears,  be 
regarded  in  the  light  of  a  debt  by  simple  contract  (/). 

Again,  it  was  held,  that  a  recognizance  in  the  Court  of  Chancery 
by  a  guardian  in  the  matter  of  a  minor,  is  not  to  be  considered  a  debt 
due  to  the  crown  {g). 

But  it  seems,  that  if  the  king's  debt,  and  likewise  that  of  a  subject, 
be  both  inferior  to  debts  of  record,  the  king  shall  be  preferred  (A). 

(2/)  Magna  Charta,  c.  18,  3  Inst.  33.  (c)  Godolph.  Pt.  3,  c.  38,  s.  3. 

Littleton  v.   Hibbins,   Ore.   Eliz.   793.  {k)  Wentw.  Off.  Ex.  363,  14th  edit. 

Swinb.  Pt.  6,  s.  16.    Wentw.  Off.  Ex.  Com.  Dig.  Admon.  (0.  3).     3  Bac.  Abr. 

361, 14th edit.  Com.  Dig.  Admon.  (C.  3).  80,  tit.  Exors.  (L.)  3. 

(2)  Wentw.  Off.  Ex.  361,  14th  edit.  («)  Md. 

Godolph.  Pt.  3,  c.  28,  s.  3.                  '  (/)  Com.  Dig.  Admon.  (C.  3).  Wentw. 

(o)  Wentw.  Off.  Ex.  363,  14th  edit.  Off.  Ex.  364,  14th  edit.;  but  see  infra, 

Godolph.  Pt.  3,  c.  38,  s.  8.     Com.  Dig.  p.  *869. 

Admon.  (0.  3).  (g)  Ex  parte  Usher,  1  Ball  &  Beat. 

(i)  Ibid.    3  Bac.  Abr.  79,  80,  tit.  Ex-  199. 

ors.  (L.)  3.  (ii)  Bac.  Abr.  ubi  mjn-a,  n.  («). 
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By  statute  55  Geo.  III.  c.  184,  s.  45,  the  comniiesionevs  of  stamps 
are  authorized,  in  certain  cases,  to  give  credit  for  the  *duties  on  pro- 
bates and  administration  ;  and  by  s.  48,  it  is  provided,  that  the  duty 
for  which  credit  shall  be  so  given  shall  be  a  debt  to  the  crown,  and 
shall  be  paid  in  preference  to  any  other  debt  whatsoever. 

3.  Next  in  order  are  certain  specific  debts,  which  are,  by  particular 
statutes,    to   be    preferred   to   all   others.      Such    were 
formerly  forfeitures  for  not  burying  in  woolen  under  ^a?tf™to°trtates 
the  statute  of  Charles,  now  repealed  by  stat.  54  Geo.  III.    g'^«P"«ity: 
c.  108  ;  and  such  were  debts  for  letters,  not  exceeding  bl.,  to  the  Post 
Office  (»•). 

Again,  by  stat.  17  Geo.  II.  c.  38,  s.  3,  it  is  enacted,  that  if  any 
overseer  shall  die  before  the  expiration  of  his  office,  "his 
executors,  or  administrators  shall,  witliin  forty  days  parfeif  by°°over° 
after  his  decease,  deliver  over  all  things  concerning  his  ^^°™  °'  the  poor, 
office  to  some  church  wai-den,  or  other  overseer  of  the  same  place  : 
and  shall  pay  out  of  the  assets  left  by  such  overseer  all  sums  of 
money  remaining  due,  which  he  received  by  virtue  of  his  said  office, 
before  any  of  his  other  debts  are  paid  and  satisfied." 

Likewise,  it  was  provided  by  statute  33  Geo.  III.  c.  54,  s.  10  (k), 
that  if  any  person  appointed  to  any  office  by  any  friendly  .„ 
society,  and  having  in  his  hands  any  money,  or  effects  tnendiy  society. 
or  securities  belonging  to  the  same,  shall  die,  or  become  a  bankrupt 
or  insolvent,  his  executors,  administrators,  or  assignees  shall,  within 
forty  days  after  demand  made  by  the  order  of  any  such  society,  or 
the  major  part  of  them  assembled  at  any  meeting,  deliver  all  things 
belonging  to  such  society  to  such  persons  as  they  shall  appoint,  and 
shall  pay  out  of  the  assets  or  effects  of  such  person  all  sums  of  money 
remaining  due,  which  such  person  received  by  virtue  of  his  said  office, 
before  any  of  his  other  debts  are  paid,  and  all  such  assets  and  effects 
shall  be  bound  to  the  payment  thereof  accordingly. 

This  provision  of  the  statute  prefei-ring  the  claim  of  friendly 
societies  to  those  of  all  other  creditors,  it  should  *seem,  is  not 
favored  [I)  :  and  it  has  been  held  to  be  confined  to  persons  duly  and 
formally  appointed  officers  of  the  society  ;  and  that  it  does  not  extend 

(i)  9  Ann.   c.  13,   s.    30.     2   Black.  ([)  See  the  remarks  of  Lord  Eldon  in 

Coram.  511.     Repealed  by  the  stat.  1      Mx  parte  Ross,  6  Ves.  804.     Mc  parte 
Viet.  c.  33.  Stamford  Society,  13  Ves.  381. 

(k)  Repealed  by  the  stat.  10  Geo.  IV. 
C.56. 
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to  any  person  to  whom  the  money  of  the  society  has  been  paid  as 
banker,  or  to  whom  the  money  has  been  lent  upon  security,  paying 
interest  {m).  And  money  lent  to  any  officer  of  the  society  duly 
appointed,  or  suffered  to  remain  in  Ms  hands  upon  giving  security, 
has  been  determined  not  to  be  within  the  preference  given  by  the  act ; 
the  preference  being  given  only  in  respect  of  money  which  got  into 
the  hands  of  officers,  independent  of  contract  (n). 

Notwithstanding  the  censures  which  this  enactment  has  met  from 
eminent  judges,  it  has,  in  substance,  been  continued  in  the  subsequent 
Friendly  Societies  Acts,  and  is  contained  in  that  now  in  operation 
(38  &  39  Vict.  c.  60,  s.  15,  sub-s.  7). 

By  Stat.  26  &  27  Vict.  c.  57,  special  and  minute  provisions  are  made 

,  ^  ^^     for  the  preferential  payment  of  regimental  debts,  and 
Eegimental  debts.  '^  \„  „     «r  ,        ,,.         . 

the  distribution  of  the  effects  of  officers  and  soldiers  m 
case  of  death. 

Another  instance  may  be  adduced  in  the  case  of  money  due  from 
the  deceased  as  treasurer  or  collector  to  paving  com- 

T^rfijisiirfir  &c    to 

paving  commis-  missioners  under  the  Metjopolis  Act,  57  Geo.  III.  c.  29, 
s.  51  (local  act),  by  which  it  was  enacted,  that  the 
executors  or  administrators,  &0.,  of  any  treasurer,  collector,  or  other 
officer,  &o.,  should  out  of  the  estate  and  effects  pay  the  commissioners, 
&c.,  all  such  sums  of  money  as  had  been  collected  by  the  deceased, 
and  due  to  the  commissioners,  in  preference  to  any  other  debt  or  debts 
{except  debts  due  to  the  king's  majesty). 

It  may  here  be  observed  that  the  words  of  these  acts  are  very 
Whether  these  large,  sufficient,  as  it  seems,  to  give  to  the  debts,  which 
cedence^^t  ^tife  *^^'^  ^^  Subject  of  them,  precedence  to  those  due 
crown.  ^Q   ^jjg    crown  :    but,  perhaps,   they   would   not   be  so 

construed  (o). 

It  may  be  convenient  here  to  notice  an  important  provision  in  sec- 
tion 10  of  the  Judicature  Act,  1875,  that  "  in  the  administration  by  the 
Court  of  the  assets  of  any  person  who  may  die  after  the  commence- 
mant  of  this  Act,  and  whose  estate  may  prove  to  be  insufficient  for 
the  payment  in  full  of  his  debts  and  liabilities,  and  in  the  winding  up 
of  any  company  under  the  Companies  Acts,  1862  and    1867,  whose 

(to)  Ex  parte   Lancaster  Society,   6  Ves.  380.     Ex  parte  Buckland,  Buck. 

Ves.  98.     Ea;  parte  AsTiley,  6  Ves.  441.  314. 

Ex  parte  Coraer,  ibid.    Ex  parte  Ross,  (o)  6  Ves.  99,  by  Lord  Alvanley,  in 

6  Ves.  803.  Expa/rte  The  Lancaster  Society. 

(ra)  Ex  parte  Stamford  Society,   15 
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assets  may  prove  to  be  insufficient  for  the  payment  of  its  debts  and 
liabilities,  and  the  costs  of  winding  up,  the  same  rules  shall  prevail 
and  be  observed  as  to  the  respective  rights  of  secured  and  unsecured 
■creditors,  and  as  to  debts  and  liabilities  provable  ;  and  as  to  the  valua- 
tion of  annuities,  and  future,  and  contingent  liabilities  respectively 
as  may  be  in  force  for  the  time  being  under  the  Law  of  Bankruptcy 
with  respect  to  the  estates  of  persons  adjudged  bankrupt,  and  all 
persons  who  in  any  such  case  would  be  entitled  to  prove  for  and 
receive  dividends  out  of  the  estate  of  any  such  deceased  person,  or  out 
of  the  assets  of  any  such  Company,  may  come  in  under  the  decree  or 
order  for  the  administration  of  such  estate,  or  under  the  winding  up 
of  such  Company,  and  make  such  claims  against  the  same  as  they  may 
respectively  be  entitled  to  by  virtue  of  this  Act  "  (p). 


(p)  This  section  does  not  introduce 
into  the  administration  of  insolvent 
estates  of  deceased  persons  the  provi- 
sions of  s.  33  of  the  Bankruptcy  Act, 
1869  [s.  40  of  the  Act  of  1883],  that  all 
debts,  with  certain  exceptions,  are  to  be 
paid  pari  passu.  It  affects  only  the 
rights  of  the  class  of  secured  creditors 
as  conflicting  with  those  of  the  class  of 
unsecured  creditors,  and  does  not  affect 
the  rights  inter  se  of  the  members  of 
those  classes  :  Re  Maggi,  20  C.  D.  545. 
This  decision  as  to  the  rights  of  secured 
and  unsecured  creditors  inter  se,  liow- 
ever,  is  not  necessarily  conclusive  to 
show  that  section  10  does  not  import 
into  administration  proceedings  in  court 
so  much  of  the  Bankruptcy  Act,  1883, 
as  relates  to  the  crown's  priority. 
Chitty,  J.,  in  Re  Oriental  Bank  Corpora- 


tion, Ex  paHe  The  Crown,  38  C.  D. 
643,  649,  seems  to  treat  the  construction 
of  this  section  on  this  point  as  an  open 
question.  See  also  the  observation  of 
Jcssel,  M.  R.,  in  the  Mersey  Steel  & 
Iron  Co.  V.  Naylor,  9  Q.  B.  D.  648,  663. 
8.  135  of  the  Bankruptcy  Act,  1883, 
provides  for  the  administration  in 
bankruptcy  of  the  insolvent  estate  of  a 
deceased  debtor,  upon  the  petition  of  a 
creditor  whose  debt  would  have  been 
sufficient  to  support  a  bankruptcy  peti- 
tion against  such  debtor  had  he  been 
alive,  and  that  notice  to  the  legal  repre- 
sentative of  a  deceased  person  of  the 
presentation  by  a  creditor  of  a  petition 
under  this  section  shall,  in  the  event  of 
an  order  for  administration  being  made 
thereon,  be  deemed  equivalent  to  a 
notice  of  an  act  of  bankruptcy. 


f  Expenses  of  probate  and  administra- 
tion. As  to  the  statutory  preference  of 
probate  and  administration  expenses  to 
debts,  see  p.  *839,  n.,  ubi  supra.  Such 
expenses  are,  in  general,  preferred  to  all 
■others.  Miles  v.  Peabody,  64  Ga.  729. 
They  include  the  expenses  of  the  pro- 
bate proper  and  of  any  appeals  taken, 
Croswell  on  Exrs.  §  539  ;  Woemer  on 
Admn.  §  363  ;  Hazard  v.  Engs,  14  R.  I. 
5  ;  the  necessary  attorney's  fees,  Estate 


of  Scott,  9  Watts  &  S.  98  ;  but  not 
those  of  counsel  employed  by  a  devisee 
to  protect  his  own  interest.  Gorton  ®. 
Perkins,  68  Md.  589.  And  the  em- 
ployment of  detectives  if  necessary  for 
the  purpose  of  establishing  the  will. 
Will  of  Lewis,  8  Stew.  (N.  J.)  99.  So, 
the  costs  of  probate  in  another  state 
which  was  necessary  for  the  proper  ex- 
ecution of  a  testamentary  power  of  sale 
of  land  in  that  state,  Young  t).  Brush, 
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38  N.  Y.  667 ;  although,  in  general',  an 
ancillary  administration  must  bear  its 
own  expenses.     Jennison  v.  Hapgood, 
10  Pick.  77.     So,  the  revenue  stamp  on 
an  administration    bond  and    the  ap- 
praisement fees  are  proper  administra- 
tion expenses,  Edelen  ».  Edelen,  11  Md. 
415  ;  and  even  the  expense  of  correct- 
ing his  own  mistakes  in  a  proceeding  to 
set  off  the  homestead.    Bartlett  v.  Pitz, 
59  N.  H.  503.    But  the  contest  of  a 
wiU  is  no  part  of  the  administrator's 
duty,  and  he  will  not  be  allowed  attor- 
ney's fees  for  such  contest.  Matter  of 
Parsons,  65  Cal.  340  ;   Lester  «.  Mat- 
thews, 56  Gra.  655  ;  or  other  expenses, 
although   the  contest  was   successful, 
Brown   «.    Eggleston,    53  Conn.   110. 
This  is  true,  a  fortiori,  of  the  expenses 
of  contesting  a  probate  in  another  state. 
Matter  of  Black,   6  Dem.   331  ;  Dal- 
rymple  «.  Gamble,  68  Md.   156.      In 
case  of  the  bona  fide  contest  of  probate 
it  has  been  the  usual  practice  of  the 
probate  courts  to  allow  the  costs  and 
expenses  of  all  parties  to  be  paid  out  of 
the  estate.  Day  v.  Day,  3  Gr.  Ch.  549  ; 
Whitenack   v.   Stryker,   1    Id.   8 ;    al- 
though the  will  may  provide  that  any 
child  contesting  it  shall  pay  all  costs. 
Holt  V.  Hoit,    13  Stew.    (N.   J.)  478, 
revd.  15  Id.  388.     So,  the  costs  of  the 
unsuccessful  proponent  of  a  will  may 
be  paid  out  of  the  estate  if  he  has 
offered  it  in  good  faith.  Matter  of  Bull, 
1  Connoly  395  ;  or  such  allowance  may 
be  refused,  Moyer  ».  Swygart,  125  111. 
363 ;  Shaw  v.  Moderwell,  104  111.  64 ; 
especially  on  setting  aside  a  probate 
procured  by  the  executor's  fraud.  Sill 
V.  Sill,  89  Kan.  189  ;  or  where,  as  exec- 
utor named  in  a  forged  will,  he  unsuc- 
cessfully resisted  the  probate  of  the  true 
will.     Sheetz's  Appeal,  100  Pa.  St.  197. 
But  he  is  not  entitled  to  such  costs  as  a 
matter  of  right,,  and  he  may  be  sub- 
jected to  the  payment  of  adverse  costs, 
Collyer  ».  Collyer,  4  Dem.  53 ;  S.  C.  17 
Abb.  N.  C.  328  ;  and  an  order  of  the 


surrogate  to  that  effect  is  discretionary, 
and  not  subject  to  review.  Collyer  v. 
Collyer,  110  N.  Y.  481.  In  like  manner 
the  costs  of  the  unsuccessful  contestant 
will  not  be  allowed  where  there  was  no 
reasonable  ground  for  contest.  Matter 
of  Tacke,  1  Connoly  119  ;  and  he  may 
be  subject  to  adverse  costs.  Matter  of 
Whelan,  6  Dem.  435  ;  Matter  of  Lasak, 
1  Connoly  486.  So,  in  a  contest  over 
the  granting  of  administration,  the 
costs  of  the  unsuccessful  party  will  not 
be  charged  to  the  estate.  Estate  of 
Barton,  55  Cal.  87.  And  where  an  exe- 
cutrix is  removed  for  misconduct,  she 
may  be  charged  personally  with  the 
costs  of  the  proceeding.  Matter  of 
Stanton,  1  Connoly  108. 

Where  the  administration  expenses 
are  expressly  charged  by  the  will  on 
certain  lands,  they  may  be  enforced 
directly  against  the  property  charged, 
Boynton  «.  Laddy,  50  Hun  339  ;  but 
will  not  create  a  trust  in  the  executor. 
Dill  V.  "Wisner,  88  N.  Y.  153.  But 
such  expenses  will  not  support  a  bill  in 
equity  against  lands  in  the  hands  of 
a  third  party  purchased  by  him  after 
the  decedent's  death  on  the  foreclosure 
of  a  mortgage  alleged  to  have  been 
given  him  by  the  decedent  In  fraud  of 
creditors.  "Willel  ®.  Malli,  65  la.  675. 
In  general,  all  expenses  of  administra- 
tion must  be  itemized  if  they  are  to  be 
allowed.  Richardson  v.  Kennedy,  74 
Tex.  507.  But  it  is  in  the  discretion  of 
•the  court,  in  default  of  items,  to  allow 
a  gross  sum  for  disbursements.  Cox  v. 
Baker,  113  Ind.  63 ;  especially  where, 
from  the  nature  of  the  estate.  It  is 
apparent  that  large  disbursements  must 
have  been  made,  Bohde  t.  Bruner,  3 
Redf.  333.  Other  legal  costs  and  ex- 
penses of  administration  incurred  in 
accounting  or  litigation,  or  in  the  man- 
agement of  the  estate,  will  be  consid- 
ered infra,  in  loco. 

Counsel  fees.  In  general,  an  execu- 
tor   or    administrator    cannot    act    a* 
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counsel  for  the  estate  so  as  to  entitle 
him  to  fees  as  such.  Pollard  v.  Bark- 
ley,  117  Ind.  40  ;  Clark  ».  Knox,  70 
Ala.  607  ;  Teague  t.  Corbett,  57  Ala. 
529  ;  Logan  ».  Bremen,  86  Tenn.  635. 
But  this  is  questioned  in  Blake  ®.  Peg- 
ram,  109  Mass.  541  ;  and  counsel  fees 
may  undoubtedly  be  paid  to  one  who 
has  renounced  as  executor  and  never 
qualified.  Campbell  ».  Mackie,  1  Dem. 
185. 

An  executor  or  administrator  may, 
however,  employ  an  attorney  or  coun- 
sel under  proper  circumstances.  Matter 
of  Moore,  73  Cal.  335  ;  even  without  an 
order  of  the  court,  Reynolds  v.  Canal 
Co.,  30  Ark.  530  ;  and  although  there  is 
no  litigation  pending.  Smyley«.  Reese, 
53  Ala.  89.  He  may  even  render  his 
successor  liable  for  fees  incurred  by 
him  for  services  rendered  to  the  estate. 
Estate  of  Marvin,  Myrick's  Prob.  163. 
And  several  co-executors  may  employ 
different  counsel,  where  there  is  a  bona 
fide  difference  between  them  as  to  the 
proper  course  to  pursuQ.  Fox's  Ap- 
peal, 125  Pa.  St.  518  ;  Matter  of  Dela- 
plaine,  1  Connoly  1.  But  no  allowance 
will  be  made  for  counsel  unnecessarily 
employed,  Crowder  «.  Shackelford,  35 
Miss.  321  ;  Willson  v.  Willson,  2  Dem. 
462  ;  Johnson  v.  Henagan,  11  S.  C.  93 ; 
Grothaus  v.  Witte,  72  Tex.  134  ;  Hurl- 
burt  v.  Hutton,  17  Stew.  (N.  J.)  302  ; 
or  employed  to  perform  duties  incum- 
bent on  the  executor  himself.  Kings- 
land  ».  Scudder,  9  Stew.  (N.  J.)  284  ; 
Raymond  ®.  Dayton,  4  Dem.  333 ;  Mat- 
ter of  Collyer,  1  Connoly  546  ;  such  as 
preparation  of  the  inventory,  Pullman 
v.  Willets,  4  Dem.  536  ;  and  the  serv- 
ices must  have  been  rendered  after  the 
administrator's  appointment,  Matter  of 
Collyer,  1  Connoly  546  ;  and  must  ap- 
pear to  have  been  beneficial  to  the 
estate.  Estate  of  McClure,  15  Phila. 
578  ;  Brandon  ».  Hoggatt,  33  Miss.  335  ; 
although  they  may  have  been  rendered 
under  a  contract  with  the  administrator 


which  was  invalid  by  reason  of  his 
mental  incapacity.  Young  ».  Kennedy. 
95  N.  C.  265.  It  is  not  necessary  that 
the  executor  should  have  followed  the 
counsel  given.  Eppinger  v.  Canepa, 
20  ria.  362.  But  he  must  show  ground 
for  not  having  done  so.  Munden  v. 
Bailey,  70  Ala.  63. 

To  entitle  the  executor  to  credit  for 
the  fees  paid  by  him,  they  must  be 
shown  to  be  reasonable.  St.  John  v. 
McKee,  3  Dem.  336  ;  Cannon  v.  Apper- 
son,  14  Lea  553  ;  Matter  of  Bradley,  1 
Connoly  106  ;  Hurlburt  v.  Hutton,  17 
Stew.  (N.  J.)  302  ;  Estate  of  Bradley, 
11  Phila.  87  ;  Grothaus  v.  Witte,  72 
Tex.  124.  If  they  appear  on  their  face 
to  be  reasonable,  the  burden  of  proving 
the  contrary  is  on  the  contestant.  Fow- 
ler «.  Lockwood,  3  Redf.  465.  They 
may,  however,^  be  contingent  on  the 
result.  Noel  v.  Harvey,  29  Miss.  72. 
But  if  not  proper,  they  cannot  be  al- 
lowed by  the  court  by  consent  of  the 
parties.  Kingsland  v.  Scudder,  9  Stew. 
(N.  J.)  384.  If  the  court  has  passed 
upon  them  on  the  intermediate  account- 
ing, its  judgment  will  be  conclusive 
on  the  final  accounting.  Dey  b.  Cod- 
man,  13  Stew.  ,(N.  J.)  258.  But  no  al- 
lowance can  be  made  for  such  fees 
until  they  have  been  actually  paid, 
Shields  ».  Sullivan,  3  Dem.  396,  S.  C. 
as  Estate  of  Heather,  15  Abb.  N.  C.  194 ; 
Ditmar  ii.  Boyle,  53  Ala.  169  ;  and 
payment  by  the  note  of  an  insolvent 
executor  is  not  sufficient.  Matter  of 
Bailey,  47  Hun  477. 

Executors  are  personally  liable  to 
counsel  employed  by  them  for  the  es- 
tate, Long  V.  Rodman,  58  Ind.  58 ; 
De  Lamater  v.  McCaskie,  4  Dem.  549  ; 
and  the  Probate  Court  will  not  adjust 
the  fees,  Osborne  «.  Mc Alpine,  4 
Redf.  1  ;  or  compel  the  executor  to 
pay  them.  Budlong  t>.  Clemens,  3 
Dem.  145.  The  attorney  has  a  lien, 
however,  on  the  moneys  received  by 
him,  although  they  belong  to  the  estate. 
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Matter  of  Knapp,  85  N.  Y.  284.  But 
see  De  L^mater  v.  McCaskie,  4  Dem. 
■549,  contra.  And  in  Arkansas,  his  lien 
depends  on  the  fact  of  his  employment 
having  been  authorized  by  the  Pro- 
bate Court.  Turner  ».  Tapscott,  30 
Ark.  313.  His  claim  against  the  es- 
tate is  not  one  for  the  payment  of 
which  the  decedent's  lands  will  be 
charged  in  default  of  sufficient  per- 
sonalty. Potterfield  v.  Taliaferro,  9  Lea 
242. 

Personal  services  and  expenses.  The 
allowance  to  executors  and  administra- 
tors for  their  personal  services  will  be 
considered  ubi  infra,  p.  *1772,  n.  Such 
services  are,  in  general,  covered  by  the 
allowances  or  commissions  provided  for 
by  the  statute.  A  trifling  allowance, 
iowever,  even  for  future  services  has 
been  held  to  be  an  insufficient  reason 
for  reopening  his  account.  Canfield 
«.  Bostwick,  21  Conn.  550.  He  cannot 
charge  for  the  use  of  his  own  horse  in 
the  business  of  the  estate.  Matter  of 
Ingersoll,  6  Dem.  184 ;  Pullman  v. 
Willets,  Id.  536  ;  but  see,  contra, 
Sherrell  v.  Shepard,  19  Fla.  300 ;  nor 
for  food  supplied  to  himself  and  his 
horse  while  engaged  in  that  business, 
Pullman  v.  Willets,  6  Dem.  536 ;  and 
moneys  expended  for  medical  services 
to  the  family  of  the  deceased  will  not 
be  allowed.  Johnston  v.  Morrow,  1 
■Stew.  (N.  J.)  337.  He  is,  however,  en- 
titled to  recover  his  advances  made  in 
the  administration  o,f  the  estate,  Dunn 
«.  Campbell,  2  Dick.  (N.  J.)  4  ;  Smith 
■u.  Davis,  51  Ark.  415 ;  with  interest, 
Mann  ».  Lawrence,  3  Bradf.  434  ;  es- 
pecially when  the  advances  were  in 
payment  of  interest-bearing  debts  of 
the  estate.  Stillwell  «.  Melrose,  15 
Hun  378  ;  and  to  prevent  costs  of  suit. 
Jennison  v.  Hapgood,  10  Pick.  77  ;  or 
to  improve  the  property  and  protect  it 
from  attachment.  Nathan  '.  Lehman, 
39  Ark.  256.  But  not  for  advances 
made    in    paying   off    a    lien    which 


amounted  to  a  full  value  of  the  prop- 
erty covered  by  it.  Richardson  v. 
Kennedy,  74  Tex.  507. 

His  traveling  expenses  in  the  busi- 
ness of  the  estate  may  be  allowed,  in 
New  York,  JHasler  v.  Hasler,  1  Bradf. 
248  ;  and  in  New  Jersey,  if  taken  into 
consideration  in  fixing  the  commissions, 
Dey  V.  Codman,  13  Stew.  (N.  J.)  258  ; 
but  not  otherwise.  King  «.  Berry,  3 
Gr.  Ch.  261.  But  the  fact  that  his  resi- 
■  dence  is  at  a  distance  from  the  county 
seat  is  no  ground  for  an  extraordinary 
allowance,  Watkins  ».  Romiue,  106 
Ind.  378 ;  and  if  he  removes  into  an- 
other state,  his  traveling  expenses  in 
returning  will  not  be  allowed.  Matter 
of  Ingersoll,  6  Dem.  184. 

The  necessary  expenses  of  an  execu- 
tor in  preserving  property  pending  con- 
test of  probate  may  be  allowed,  although 
the  probate  is  afterward  set  aside.  Gil- 
bert V.  Bartlett,  9  Bush  49.  So,  an  ad- 
ministrator will  be  allowed  premiums 
paid  for  the  insurance  of  personal  prop- 
erty, Cornwell  v.  Deck,  3  Redf.  87  ;  or 
auctioneer's  fees  reasonably  incurred 
for  its  sale,  Pinckard  v.  Pinckard,  34 
Ala.  350 ;  Sherrell  v.  Shepard,  19  Fla. 
300  ;  or  reasonable  repairs  to  the  fur- 
niture, Pinckard  ®.  Pinckard,  «4j 
supra ;  or,  formerly,  for  medical  serv- 
ices to  slaves  of  the  testator,  Bornford 
41.  Grimes,  17  Ark.  567  ;  pr  the  keep  of 
animals  that  cannot  be  sold,  Branham 
«.  Commonwealth,  7  J.  J.  Marsh.  190 ; 
but  not  the  keep  of  an  old  and  useless 
favorite  horse  (although  at  the  verbal 
request  of  the  testator).  Matter  of 
Teyn,  2  Redf.  306. 

Expense  of  agents,  bookkeepers,  &e. 
Where  an  agent  is  necessarily  employed 
by  an  executor  in  the  management  of 
a  large  estate,  his  charges  may  be  prop- 
erly allowed,  McWhorter  v.  Benson, 
Hopk.  Ch.  28 ;  Rohde  v.  Bruner,  3 
Dem.  333 ;  Hawley  e.  Singer,  3  Id. 
589  ;  Glover  i>.  Holley,  2  Bradf.  291 ; 
Matter  of  White,  6  Dem.  375  ;  e.g.,  in 
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the  sale  of  a  stock  of  goods  at  retail  to 
avoid  sacrifice,  Cornwell  u.  Deck,  2 
Redf .  87 ;  or  in  the  sale  of  land  held 
by  the  executor  in  trust,  Dey  «.  Cod- 
man,  13  Stew.  (N.  J.)  358 ;  especially 
where  they  have  been  taken  into  ac- 
count in  fixing  the  executor's  commis- 
sions. Dey  «.  Codman,  vM  supra.  And 
■where  the  vouchers  and  statements 
show  reasonable  cause,  the  burden  is 
on  the  contestant  as  to  the  question  of 
the  necessity.  Matter  of  White,  vM 
»upra.  So,  oflSce  rent  may  be  allowed 
in  the  management  of  a  large  estate, 
Hawley  v.  Singer,  3  Dem.  589  ;  Glover 
1).  Holley,  3  Bradf.  291  ;  or  rent  of 
lodging  for  the  janitor  of  an  apartment 
housS.  Matter  of  Meikle,  2  Connoly  97. 

But  allowance  will  not  be  made  for 
the  services  of  an  agent  to  perform  the 
ordinary  duties  of  the  executor,  e.  g., 
to  make  collections,  Gwynn  «.  Howard, 
4  Gill  &  J.  453 ;  or  prepare  the  execu- 
tor's accounts,  Underbill  v.  Newlerger, 
4  Redf.  499  ;  Miles  v.  Peabody,  64  Ga. 
739  ;  or  a  bookkeeper  to  keep  the  books 
and  accounts  of  the  estate.  Matter  of 
Moore,  73  Cal.  335  ;  Fowler  v.  Lock- 
wood,  3  Redf.  465  ;  or  for  clerical  serv- 
ices in  copying  the  inventory,  Hasler 
V.  Hasler,  1  Bradf.  348  ;  especially  if 
the  occasion  of  his  employment  is  the 
executor's  removal  from  the  state,  Mat- 
ter of  Ingersoll,  6  Dem.  184  ;  or  his 
want  of  leisure  to  prepare  his  inventory 
and  account.  Matter  of  Quin,  1  Connoly 
381  ;  or  his  own  mismanagement  of  the 
estate.  Hall  i).  Pegram,  85  Ala.  533. 
So,  the  services  of  a  broker  will  not  be 
allowed  where  the  executor  has  denied 
that  he  employed  him,  although  judg- 
ment has  been  rendered  in  favor  of  the 
broker  against  the  executor  personally. 
Tucker  v.  Tucker,  3  Stew.  (N.  J.)  386. 

Taxes  on  real  property.  In  general, 
where  the  decedent's  land  descends  to 
his  heirs,  the  executor  or  administrator 
will  not  be  allowed  for  taxes  paid  by 
him.     Cornwell  v.  Deck,  2  Redf.  87  ; 


Moody  13.  Hempfield,  71  Ala.  169; 
Young  V.  Kennedy,  95  N.  C.  265 ; 
"Walker's  Appeal,  116  Pa.  St.  419  ;  Pol- 
hemus  «.  Middleton,  10  Stew.  (N.  J.) 
240.  So,  in  Louisiana,  where  the  pay- 
ment is  not  necessary  for  the  culti- 
vation of  the  crop.  Succession  of 
Osborn,  40  La.  An.  615.  So,  where  the 
taxes  were  payable  by  the  life  tenant 
under  the  will.  Deraimes  v.  Deraimes, 
72  N.  Y.  154. 

But  where  the  executors  hold  the 
land  as  devisees  in  trust,  taxes  paid  by 
them  will  be  allowed  in  their  accounts, 
Dey  V.  Codman,  13  Stew.  (N.  J.)  358 ; 
and  even  assessments  paid  in  good 
faith,  although  afterward  set  aside  as 
unconstitutional.  Id.  So,  in  Virginia, 
taxes  are  payable  by  the  administrator 
until  the  land  is  transferred  to  the  heirs, 
or  until  a  decree  in  partition  after  the 
administration  is  completed.  Dillard 
v.  Dillard,  77  Va.  820.  And  in  some 
other  states  the  taxes  due  at  the  death 
of  the  decedent  must  be  paid  by  the 
administrator.  Wilson  «.  Shearer,  9 
Met.  504  ;  Bowers  v.  Williams,  34  Miss. 
334.  So,  taxes  on  land  which  is  re- 
quired for  the  payment  of  debts.  Fes- 
senden's  Appeal,  77  Me.  98.  And  he 
may  be  allowed  for  taxes  paid  on  lands 
in  another  state,  or  for  taxes  paid  in  good 
faith  on  lands  to  which  the  decedent's 
title  was  defective.  Jennison  ».  Hap- 
good,  10  Pick.  77.  And  see,  as  to 
taxes,  repairs,  and  insurance  on  a  house 
occupied  as  a  dwelling  by  the  widow 
and  infant  children  of  the  testator. 
Matter  of  Rolph,  3  Connoly  191.  So, 
he  may  redeem  real  property  from  tax 
sale,  if  it  is  needed  for  the  debts  of 
the  estate.  Bowers  ».  Williams,  34 
Miss.  334 ;  and  was  the  only  property 
of  the  estate,  Jones  v.  Le  Baron,  3  Dem. 
37  ;  and  even  have  allowance  for  the 
penalties  paid  by  him,  although  his 
inability  to  pay  the  taxes  was  due  to 
his  premature  payment  of  debts. 
Schoeneich  «.   Reed,  8  Mo.   Ap.  356. 
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But  in  Kansas,  he  is  not  required  to 
pay  the  taxes,  unless  the  land  is  needed 
for  the  payment  of  debts.  Eeading  v. 
Wier,  39  Kan.  429.  If  the  land  is  in 
the  administrator's  possession  he  should 
pay  the  taxes  out  of  the  rents,  but  if 
there  are  none,  he  may  afterward  be 
allowed  the  cost  of  redemption  from 
tax  sale.  Cummings  o.  Bradley,  57 
Ala.  334.  Taxes  on  property  mort- 
gaged to  the  estate  should  be  paid  by 
the  executor,  if  the  mortgagor  neglects 
to  do  so.  Whittaker  v.  "Wright,  35 
Ark.  511.  In  California,  taxes  assessed 
on  land  in  the  administrator's  possession 
pending  the  administration  must  be 
paid  by  him,  and  must  be  presented  for 
that  purpose  like  other  debts.  People 
«.  Olvera,  43  Cal.  493. 

Repairs,  &e. — OuUiiiaUonofland.  In 
general,  where  the  will  gives  the  execu- 
tor no  power  over  the  real  property,  he 
cannot  be  allowed  for  insurance  or  re- 
pairs paid  by  him.  Walker's  Appeal, 
116  Pa.  St.  419  ;  Cornwell  v.  Deck,  3 
Redf.  87.  And  repairs  and  insurance 
paid  by  the  executor  cannot  be  cred- 
ited to  him  as  payments  made  to  the 
devisees  in  the  absence  of  any  agree- 
ment between  them.  Aldridge  i>.  Mc- 
Clelland, 9  Stew.  (N.  J.)  388.  But 
they  are  allowable  in  his  account,  if 
necessary  to  preserve  the  property  until 
the  executor  can  execute  the  testamen- 
tary power  of  sale,  Howard  v.  Francis, 
3  Stew.  (N.  J.)  444 ;  or  where  the  real 
property  is  required  for  the  payment  of 
debts.  Kimball  v.  Sumner,  63  Me.  305. 
And  even  taxes,  repairs,  and  insurance 
of  a  house  occupied  by  the  widow  and 
children  as  a  dwelling  may  be  allowed. 
Matter  of  Rolph,  3  Connoly  191.  And 
where  the  executor  is  authorized  by 
the  will  to  make  repairs,  he  may  have 
allowance  for  expenses  incurred  in 
good  faith,  although  they  exceed  the 
value  of  the  improvement,  Estate  of 
Millenovich,  5  Nev.  161  ;  or  although 
the  decedent's  title  to  the  land  proves 


defective.  Pinneo  v.  Goodspeed,  120  111. 
534.  Plate  glass  may  he  allowed  as. 
a  necessary  repair,  where  real  estate  is 
given  to  the  executor  in  trust.  Hancox 
v.  Meeker,  95  N.  Y.  538.  But  the 
power  of  a  testamentary  trustee  to 
make  repairs  will  not  include  large  and 
costly  improvements.  Matter  of  Odell, 
1  Connoly  9.  And  the  Probate  Court 
has  no  power  to  authorize  the  making  of 
such  improvements  by  an  executor  as 
such.     Burke  v.  Coolidge,  35  Ark.  180. 

In  some  states  the  executor  is  al- 
lowed the  expense  of  cultivating  crops 
on  the  testator's  plantation,  Byrd  «. 
Wells,  40  Miss.  711 ;  Bautz  «.  Bautz, 
53  Md.  686  ;  Pinckard  ®.  Pinckard,  34 
Ala.  850  ;  even  including  his  own  labor 
and  services,  Wattles  «.  Hyde,  9  Conn. 
10  ;  but  not  for  his  personal  clothing, 
even  under  a  direction  in  the  will  to 
cultivate  the  land.  Johnson  v.  Hena- 
gan,  11  S.  C.  93.  And  his  expenses  in 
cultivating  the  crop  are  not  chargeable 
against  the  crop  itself,  but  only  against 
the  income.  Hardee  v.  Cheatham,  53 
Miss.  41. 

Payment  and  preference  of  debts.  See 
American  note  on  p.  *868,  ubi  infra. 

Taxes  in  lifetime  of  decedent — Debts 
due  to  the  public.  The  statutory  pri- 
ority of  taxes  belongs  to  those  assessed 
in  the  lifetime  of  the  deceased,  Gris- 
wold  «.  Griswold,  4  Bradf.  216  ;  Cole- 
man 11.  Coleman,  5  Redf.  524  ;  and  not 
to  taxes  assessed  after  his  death,  Wilcox 
13.  Smith,  26  Barb.  316  ;  and  the  prefer- 
ence of  taxes  does  not  include  an  assess- 
ment, although  assessed  in  the  lifetime 
of  the  deceased,  and  payable  as  a  per- 
sonal debt  out  of  his  personal  estate. 
Seabury  ».  Bowen,  3  Bradf.  207.  And 
it  is  subject  to  the  lien  of  an  existing 
mortgage  made  by  the  deceased  to  se- 
cure debts.  Commissioners  v.  Green- 
wood, 1  Desaus.  450  ;  as  well  as  to  the 
widow's  dower  and  to  existing  judg- 
ment liens.  Hargrove  v.  Lilly,  69  Ga. 
336.     And  the  statutory  priority  does 
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not  include  taxes  that  have  been  col- 
lected by  a  deceased  collector  and  not 
accounted  for.  Spilman  ii.  Payne,  84 
Va.  435. 

Debts  due  to  the  state  were  held  to  be 
preferred  by  the  common  law  prior  to 
the  statute,  in  Maryland.  Murray  o. 
Ridley,  3  H.  &  McH.  171.  The  statu- 
tory priority  of  "debts  due  to  the 
public "  is  subject  to  existing  liens. 
Baxter  ».  Baxter,  23  S.  C.  114.  Such 
debts  include  the  liability  of  a  surety  on 
the  bond  of  the  state  treasurer,  Id.; 
and  even,  in  Georgia,  a  debt  due  to  a 
railroad  owned  by  the  state  and  operated 


as  a  means  of  a  state  revenue,  State  ». 
Dickson,  88  Ga.  171  ;  and,  by  express 
statute,  debts  to  a  state  bank.  Mahone 
v.  Central  Bank,  17  Ga.  Ill  ;  Central 
Bank  «.  Little,  11  Id.  346.  But  such 
debts  are  not  preferred  without  express 
statute.  Bank  of  South  Carolina  n. 
Gibbs,  3  McCord  877;  Fields  «. 
Wheatley,  1  Sneed  351.  And  the 
statutory  priority  of  debts  due  to  the 
public  from  decedent's  estates  does  not 
apply  in  the  case  of  an  assignment  by 
the  debtor  under  the  insolvent  laws. 
State  ■».  Harris,  2  Bailey  598. 
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♦SECTION  II. 

Of  the  payment    of  debts   of  record — 1.    Judgments.     2.  Decrees.. 
3.  Statutes  and  recognizances.^ 

Next  in  priority,  in  the  order  prescribed  for  payment  of  debts,  come 
those  which  are  debts  of  record  {q).  And  debts  of  this  nature  are  of 
two  sorts,  to  which  belongs  a  subdivision  of  precedence. — 1.  Judg- 
ments in  courts  of  record  ;  2.  Recognizances  and  statutes. 

Judgments  in  courts  of  record  (r),  whether  obtained  compulsorily 
1.  Judgments:  against  the  testator  or  intestate,  or  confessed  by  him, 
to^recEgn'ilancel  ^'"^  i"  *  precedent  degree,  not  only  to  all  debts,  but  to 
reTOrf^'aaweff  as  I'ecognizances  and  statutes  (though  the  latter  are  also 
to  specialties.  debts  of  record),  and  must  be  preferred  by  the  executor 
or  administrator,  whether  prior  in  point  of  time  or  not  (s).  There- 
fore, he  must  discharge  a  later  or  more  puisne  judgment  in  prefer- 
ence to  a  statute  or  recognizance  in  time  precedent  if). 

The  next  consideration  is,  what  shall  be  considered  judgments,  so 
What  sort  of  *^  ^^  ^^  entitled  to  this  precedence.  The  privilege  is 
tftfeTtothis'pre-  "°*  confined  to  judgments  of  the  Supreme  Court  of 
cedence:  Judicature,  but  extends  itself  to  juggments  in  all  other 

courts  of  record. 

A  judgment,  which  is  entered  up  against  the  testator  or  intestate 
after  his  death,  when  that  happens  between  verdict  and  judgment  {u), 
shall  be  considered  as  if  entered  up  in  his  lifetime,  and  entitled  to- 
priority  of  payment  by  his  executors  *or  administrators  accord- 
ingly (a;).  But  where  his  death  happens  between  interlocutory  and 
final  judgment,  it  is  otherwise  :  for  such  judgment  is  not  to  be  entered 
against  the  testator  or  intestate,  but  against  his  executor  or  adminis- 

•f-  See  American  note  at  end  of  this  1852,  which  was  a  re-enactment  of  17 

Section.  Car.  II.  c.  8,  s.  1,  now  repealed. 

(q)  Wentw.  Off.  Ex.  365,  14tli  ed.  {x)  Burnet  «\   Holden,    1   Lev.   377, 

(r)  I.  e.,  judgments  docketed  or  en-  Colebeck  v.  Peck,  2  Lord  Raym.  1280. 

tered  according  to  the  statutes  now  in  It  is  presumed  that  these  cases,  which 

force.     See  iJO««,  p.  *863,  note  ©.  were  decided  on  17  Car.  II.,  will  he 

(«)  Wentw.   Off.   Ex.   366,  370,  14th  authorities  on  the  construction  of  the 

edit.    1   Roll.  Abr.    926.    Exors.  (R.)  latter  portion  of  Ord.  XVII.  r.  1,  not- 

Pl-  1>  3.  withstanding  the  words  of  Ord.  XLI. 

(t)  Wentw.  Off.  Ex.  267,  14th  ed.  rr.  3  and  4,  which  are    to  the  same 

in)  R.  S.  C.  1883,  Ord.  XVII.,  r.  1,  effect  as  r.  56  of  the  Rules  of  Hilary 

which  on  this  point  is  founded  on  s.  189  Term,  1853. 
of  the  Common  Law  Procedure  Act, 
[*859]        [*860] 
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trator  (y).  And  it  is  the  same  where  the  death  happens  after  the 
writ  of  inquiry  is  executed,  and  before  final  judgment  (s). 

Formerly,  a  judgment  signed  after  the  testator's  death,  at  anytime 
during  the  term  in  which  he  died,  or  the  subsequent  vacation,  was,  by 
relation,  a  judgment  of  the  first  day  of  the  term  (a),  and  therefore  it 
was  considered  that,  if  the  defendant  died  after  the  first  day  of  the 
sittings  and  before  the  trial,  the  case  was  within  the  remedy  of  the 
Stat.  IV  Car.  II.  c.  8  {aa).  But  now,  by  R.  S.  C.  1883,  Ord.  XLI.  r.  .3,  it 
is  provided  that  where  any  judgment  is  pronounced  by  the  court  or  a. 
judge  in  court,  the  entry  of  the  judgment  shall  be  dated  as  of  the  day 
on  which  such  judgment  is  pronounced,  unless  the  court  or  a  judge  shall 
otherwise  order,  and  the  judgment  shall  take  effect  from  that  date  : 
Provided  that  by  special  leave  of  the  court  or  judge  a  judgment  may 
be  ante-dated  or  post-dated.  And  by  r.  4  it  is  provided,  that  in  all 
cases  not  ■H>'ithin  rule  3,  the  entry  of  judgment  shall  be  dated  as  of  the 
day  on  which  the  requisite  documents  are  left  with  the  proper  officer- 
for  the  purpose  of  such  entry,  and  the  judgment  shall  take  effect  from 
that  day  (5). 

A  judgment  in  a  foreign  country  is  considered,  in  our  courts,  merely 
as  a  debt  by  simple  contract  (c).     And  it  is  settled  that 

T  •  1      •     T  ■  •  1       T-r    •  -IT  yt^&t  are  not. 

an  Irish  judgment  is  not,  since  the  Union,  entitled  to 
priority  as  an  English  judgment  {d ). 

*A  judgment  against  the  executor  or  administrator  himself  is  not. 
to  be  considered  within  the  same  class  as  those  which  jj^^^j  „,  .j^^- 
are  recovered  against  the  deceased  (e).  Such  a  judg-  ments  against  ex- 
ment  stands  altogether  on  a  different  footing.  It  may 
be  briefly  stated  in  this  place,  that,  with  respect  to  other  creditors  of 
the  deceased,  a  creditor,  who  has  obtained  a  judgment  against  the- 
executor,  has  no  priority,  except  with  regard  to  debts  of  equal  degree 
with  that  upon  which  he  has  obtained  judgment  (/).     Among  such,. 

{y)  Weston    v.   James,    1    Salk.    43.         (cQ  Harris  «.  Saunders,  4  B.   &.    C. 

3  Saund.  73  r,  6th  edit.     1  Com.   Dig.  411.     Ferguson  v.  Mahon,  11  A.  &  E. 

Pleader  (3  D.  9).    Smith  ».  Eyles,  3  Atk.  179  :  that  is  no  priority  against  English 

886,  by  Lord  Hardwicke.  assets ;  for  a  foreign  judgment  would 

(s)  Goldsworthy  v.  Southcott,  1  Wils.  be  allowed,  on  an  administration  here, 

243.  any  priority  which  it  had  by  the  law  of 

(a)  Bragner  n.   Langmead,   7  Term,  the  country  under  whose  grant  foreign 

Rep.  20.  assets  have  been  remitted  to  England. 

{aa)  Jacobs  v.  Miniconi,  7  T.  R.  81.  f«)  Wentw.  Off.  Ex.  270,  14th  edit. 

(6)  .See  ante,  p.  *783.  (/)  And  this  is  so  notwithstanding 

(c)  Dupleix  «.  De  Roven,  3  Vern.  540.  the  provisions  of  s.  10  of  the  Judic. 

Walker  i>.  Witter,  Dougl.  1.  Act,  1875,  which  affects  only  the  rights 
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his  debt  is  allowed  the  precedence,  because  the  executor  ought  to  pay 
that  creditor  first  who  uses  the  first  diligence  (g).  Therefore,  the 
executor  may  plead  in  bar  to  an  action  by  a  simple  contract  creditor, 
that  there  is  a  judgment  unsatisfied  which  another  simple  contract 
creditor  has  obtained  against  him,  the  executor,  and  that  it  will  ex- 
haust the  assets  to  satisfy  that  judgment :  But  such  a  plea  is  not 
allowable  in  an  action  by  a  creditor  of  superior  degree,  as  upon  a  bond 
of  which  the  executor  had  notice,  or  a  judgment  which  has  been 
docketed  or  entered  {li).  It  must,  however,  be  observed,  that,  as 
between  the  executor  himself,  and  the  creditor  who  has  obtained  judg- 
ment against  him,  such  judgment  (except  in  the  instance  of  judgment 
of  assets  in  futuro)  must  be  satisfied,  at  all  events,  without  reference 
to  the  state  of  the  assets,  or  the  claims  of  superior  creditors  :  for,  if 
the  estate  of  the  deceased  is  insufficient  to  satisfy  it,  the  executor 
may  be  compelled  to  do  so  de  bonis  propriis  {i). 

*If  a  judgment  be  satisfied,  and  is  only  kept  on  foot  to  wrong  other 
creditors  ;  or  if  there  be  a  defeasance  of  the  judgment  yet  in  force  ; 
then  this  judgment  will  not  avail  to  keep  off  other  creditors  from 
their  debts  (k). 

It  is  enacted  by  stat.  23  &  24  Vict.  c.  38,  s.  3,  "that  no  judgment, 
«tat  23  &  24  Vict  '^^^^^'^l^  ^^^  1^0*  already  been,  or  which  shall  not  hereafter 
ments 'not  iocf-  ^6,  entered  or  docketed  under  the  several  Acts  now  in 
priorUy  '"'™  °°  force  (I),  and  which  passed  subsequently  to  the  stat.  4 
&  5  W.  &  M.  c.  20,  so  as  to  bind  lands,  tenements  and 
hereditaments,  as  against  purchasers,  mortgagees  or  creditors,  shall 
have  any  preference  against  heirs,  executors,  or  administrators 
in  their  administration  of  their  ancestors',  testators'  or  intestates' 
estates." 

It  has  been  held,  in  conformity  with  the  case  of  Gaunt  v.  Taylor  (m), 
decided  on  4  &  5  W.  &  M.  c.  20,  that  the  statute  applies  only  to  judg- 
ments against  the  testator  or  intestate,  and  not  to  judgments  obtained 
against  the  executor  or  administrator  (w). 

of  the  class  of  secured  creditors  as  con-  (Jc)  Wentw.  OfE.  Ex.  268,  14th  edit, 

flicting  with    the  class   of   unsecured  See  infra,  Pt.  V.  Bk.  II.  Ch.  I. 

creditors,  and  does  not  affect  the  rights  (V)  Viz.,  stat.   1  Vict.   c.   110,  s.  19. 

inter  se  of  the  members  of  those  classes :  Stat.  2  &  3  Vict.   c.    11.     Stat.  3  &  4 

Ee  Maggi,  20  C.  D.  545.  Vict.  c.  82,  and  stat.  18  &  19  Vict.  c.  15. 

[g)  Ashley  «.   Pocock,   3  Atk.   208.  (to)  3  M.  &  Gr.  886. 

DoUond  ».  Johnson,  2  Sm.  &  Gifl.  801.  (n)  Jennings  «.  Rigby,  83  Beav.  198. 

(A)  See  infra.  Re  Williams'  Estate,  L.  R.  15  Eq.  270. 

(0  See  infra,  Pt.  V.  Bk.  II.  Ch.  I.  In  which  case  it  was  decided  by  Wick- 

Abbis  V.  Winter,  3  Swanst.  579,  note.  ens,  V.-C,  that  the  effect  of  the  stat. 
[*862] 
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This  statute  applies  equally  to  judgments  of  county  courts  as  to 
other  judgments  (o). 

An  unregistered  judgment  ranks  only  as  a  simple  contract  debt  (^). 

By  the  4th  section  of  the  same  statute,  it  is  enacted,  that  no  judg- 
ments, which  since  the  passing  of  the  stat.  1  &  2  Vict.   ^^^  ^  .  ^ 
•c.  110,  have  been  registered  under  the  provisions  therein  <=■  38,  s.  4:  judg- 

,  °  '^  ments  as  against 

contained,  or  contained  in  the  later  act  2  &  3  Vict.  c.  11   {"s'™  "H?  «^«<=.i- 

tors  to  be   regis- 

(as  explamed  and  amended  by  the  stat.  18  &  19  Vict.  t«red. 
c.  15),  or  which  hereafter  shall  be  so  registered,  "  shall  have  any  pref- 
erence against  heirs,  executors,  or  administrators  in  their  *adminis- 
tration  of  their  executors'  \i.  e.,  ancestors'  semble],  testators'  or  intes- 
tates' estates,  unless  at  the  death  of  the  testator  or  intestate  five  years 
shall  not  have  elapsed  from  the  date  of  the  entry  thereof  on  the 
-docket,  or  from  the  only  or  last  re-registry  thereof,  as  the  case  may 
be,  which  re-registry  from  time  to  time  is  hereby  authorized  to  be 
made,  in  manner  directed  by  the  said  Act  of  2  &  3  Vict,  (as  explained 
and  amended  by  the  stat.  18  &  19  Vict.):  but  it  shall  be  deemed 
suificient,  to  secure  such  preference  as  aforesaid,  if  such  a  memoran- 
dum as  was  required  in  the  fii'st  instance  is  again  left  with  the  Senior 
Master  of  the  Common  Pleas  (now  with  the  Central  Office  of  the 
Supreme  Court)  within  five  years  before  the  death  of  the  testator  or 
intestate,  although  more  than  five  years  shall  have  expired  by  effluxion 
of  time  since  the  last  previous  registration  befoi'e  such  last  mentioned 
memorandum  or  minute  was  left,  and  so  toties  quoties  upon  every 
re-registry." 

By  sect.  5,  "  In  the  construction  of  the  previous  provisions  the  term 

'  iuds:ment '  shall  be  taken  to  include  rearistered  decrees. 

Sect  5. 
order  of  Courts  of  Equity  and  Bankruptcy,  and  other 

orders  having  the  operation  of  a  judgment." 

It  has  been  held  that  the  4th  section  of  this  statute  (above  stated) 
is  not  retrospective  {q). 

The  statute  2  &  3  Vict.  c.  11,  s.  4,  directs,  that  all  judgments  regis- 
tered pursuant  to  the  provisions  of  the  stat.  1  &  2  Vict.  g^t.  2^3  yict 
c.  110,  shall,  after  the  expiration  of  five  years  from  the   *"  ^^'^•*- 

33  &  33  Vict.  c.  46  (post,  p.  *869),  is  to  325.     But  a  judgment  signed  before  the 

postpone  a  specialty  debt  to  a  judgment,  passing  of  the  act,  and  not  registered 

though  unregistered,  obtained  against  till  after  the  death  of  the  testator,  which 

an  executor  for  a  simple  contract  debt.  happened  after  the  passing  of  the  act, 

(0)  Re  Turner,  33  L.  J.  Ch.  232.  was  held  to  be  deprived,  by  sect.  3,  of 

(p)  Van  6heluive«.  Neriijckx,  31  C.  priority  in  the  administration   of   his 

D.  189.  assets :  Kemp  v.  Waddingham,  L.  R. 

(g)  Evans  «.  Williams,  3  Dr.  &  Sm.  1  Q.  B.  355. 
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• 

former   registration,   unless    re-registered  within  tbat  time,  "  be  null 

and  void  against  lands,  tenements,  and  hereditaments  as  to  purchasers, 
mortgagees,  or  creditors."  It  was  held  by  Wood,  V.-C,  that  the 
word  "  creditors  "  referred  only  to  creditors  who  had  some  interest  in 
the  land  ;  and  therefore,  that  a  judgment,  though  not  duly  re-regis- 
tered, was  not  void  as  against  creditors  genej'ally  {r). 

*Between  one  judgment  and  another  obtained  against  the  deceased, 
J  d  have  ^*  ^^^J  Stand  among  themselves,  precedency  or-priority 

no      precedence  of  time  is  not  material,  as  far  as  regards  the  personal 

among         them-  '  *=>  ^ 

selves.  estate  (s).     Nor  is  there  preference  to  be  claimed  by  the 

creditor  with  respect  to  the  original  cause  of  action  ;  for  a  judgment 
against  the  testator  on  a  debt  by  simple  contract,  is  of  the  same  nature 
as  a  judgment  on  a  specialty  (t). 

Of  several  judgment  creditors,  therefore,  he  who  first  sues  out  exe- 
cution must  be  preferred  ;  and  before  any  execution  sued,  it  is  at  the 
election  of  the  executor  or  administrator  to  pay  whom  he  will  first  (i«). 

A  decree  in   a   court  of  equity,  obtained  against  the  testator  oi- 
Decree  in  equity  •-  intestate,  was,  in  respect  to  the  course  of  administering- 
equal  to  a  jadg-  a^ssets,  equivalent  to  a  judgment  at  law  against  him,  and 
ment  at  law  :         stood  in  the  same  order  of  payment, 
the  executor  However,  an  executor  or  administrator,  if  sued  at  law 

ariLw^bu?  muBt  for  a  debt  of  inferior  degree,  could  not  plead  or  give  in 
iunction*  ^"  '"'  evidence  a   decree  of  a  court  of  equity  (a;).      But  he 
might  relieve  himself  by  a  bill  in  equity,  and  have  an 
injunction  (y). 

A   decree   not   conclusive   of  the   matters  in  question,  as  if  it  he 
merely  to  account,  and  which  does  not  ascertain  the  sum 

what  sort  of  de-  ...  .     . 

cree  entitled   to  to  be  paid,  IS  no  complete  ludgment  until  the  account 

this  DrGcsddiics  w       <j 

be  stated.  Therefore,  it  was  held,  that,  pending  a  bill 
in  equity,  and  after  such  decree  against  his  testator,  an  executor 
might  pay  any  other  debt  of  a  higher  or  equal  nature,  in  case  the 
assets  be  legal,  although  he  had  no  power  to  do  so,  as  against  a  final 
decree  (z). 

A  common  order  in  a  foreclosure  action  gives  no  priority  ;  for  it  is 
not  an  order  for  payment  of  money,  but  only  in  bar  of  the  equity  of 
redemption  {a). 

(r)  Simpson  v.  Mbrley,  3  Kay  &  J.  71.  {y)  Hid.     Harding  v.  Edge,  1  Vern. 

(s)  Wentw.  Off.  Ex.  269,  14th  ed.  143. 

(i)  Toller,  264.  (z)  Sraitk  «.  Eyles,  3  Atk.  385. 

(tt)  Wentw.  Off.  Ex.  369,  14th  ed.  (a)  "Wilson    v.    Lady    Dunsany,    IS- 

(x)  Stasby  ».  Powell,  1  Freem.  334.  Beav.  393,  399. 
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3.  Recognizances  and  statutes.  Next  in  rank  to  judgments  and  de- 
crees are  recognizances  and  statutes.  3.  Recognizances 

*A  recognizance  is  an  obligation  of  record  ;  it  may  be  ^^^'^-'^^^^  ■ 
entered  into  by  the  party  before  a  court  of  record,  or  recognizance : 
a  magistrate  duly  authorized,  conditioned  for  the  performance  of 
a  particular  act  ;  as  to  appear  at  the  assizes,  to  keep  the  peace,  to  pay 
a  debt  or  the  like  (h).  A  recognizance  is,  in  most  respects,  like 
another  bond.  The  chief  distinction  between  them  is,  that  the  latter 
is  the  creation  of  a  new  debt,  or  an  obligation  cfo  novo,  the  former  is 
an  acknowledgment  on  record  of  a  prior  debt,  of  which  the  form  is  : 
"  That  A.  B.  doth  acknowledge  to  owe  our  lord  the  king  (to  the  plain- 
tiff, to  C.  D.,  or  the  like),  the  sum  of  ten  pounds,"  with  condition  to 
be  void  on  the  performance  of  the  thing  stipulated.  And  in  such  case, 
the  king  (the  plaintiff,  or  C.  D.)  is  called  the  cognizee,  "  is  cui  cognos- 
citur"  as  he  that  enters  into  the  cognizance  is  called  the  cognizor, 
"is  qui  cognoscit."  This  instrument  being  either  certified  to,  or 
taken  by  the  officer  of  some  court,  is  authenticated  only  by  the  record 
of  such  court,  and  not  by  the  party's  seal  (c). 

A  recognizance  is  not  a  record  until  it  is  enrolled  (d),  and  although 
the  creditor  claiming  under  a  recognizance  not  enrolled  will  still  be 
considered  as  a  bond  creditor,  the  sealing  and  acknowledging  thereof 
suppljdng  the  want  of  delivery  (e),  yet  this  will  give  it  no  preference 
since  32  &  33  Vict.  c.  46. 

If  a  recognizance  be  enrolled  by  special  order  of  court  after  the  time 
for  the  enrolling  of  it  has  elapsed,  that  makes  the  recognizance  effectual 
from  the  time  of  the  date  (/").  But  whenever  the  court  permits  the 
enrolling  of  a  recognizance,  after  the  time  elapsed,  it  always  takes  care 
not  to  hurt  an  intervening  purchaser  [g). 

Of  securities  by  statute,  there  were  three  species  ;  statutes  mer- 
chant, statutes  staple  and  recognizance  in  the  nature  of  securities  by 
*statutes  staple ;  and  though  they  are  fallen  into  disuse  «'^*""e: 
and  the  statutes  on  which  they  depended  repealed,  yet,  as  thej^  are 
frequently  alluded  to  in  argument,  especially  on  this  subject,  it  seems 
necessary  to  give  some  explanation  of  them. 

A  statute  merchant  is  a  bond  of  record  acknowledged  before  the 
Mayor  of  London,  or  chief  warden  of  some  other  city  or 

■'  ,  -.  ,  -,  /.  1  statute  merchant : 

town,  or  other  discreet  men,  chosen  and  sworn  tor  that 

(i)  3  Black.  Comm.  341.  (e)  Bothomly  v.  Fairfax,  1  P.  Wms. 

(c)  Ibid.  334,  340. 

[d)  Glynn  «.  Thorpe,  1  Barn.  &  Aid.  (/)Fotherglll«.Kendrick,3Verii.234. 
158.  {g)  1  P-  Wms.  340,  3  Vern.  234. 
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purpose,  when  the  mayor  or  chief  warden  cannot  attend,  or  before  one 
of  the  clerks  of  the  statute  merchant  nominated  by  the  king,  pursuant 
to  the  statute  of  Acton  Burnell,  11  Edw.  I.  (enforced  and  amended  by 
statute  13  Edw.  I.  st.  3,  de  mercatorihus).  This  recognizance  is  to  be 
entered  liy  the  clerk  on  a  roll,  which  must  be  doubled,  one  part  to 
remain  with  the  mayor  or  chief  warden,  and  the  other  with  the  clerk, 
who  shall  write  with  his  own  hand  an  obligation,  to  which  the  debtor's 
seal,  together  with  the  seal  of  the  king  appointed  for  that  purpose, 
shall  be  affixed  (A).  The  design  of  this  security  was  to  encourage 
trade,  by  providing  a  sure  and  speedy  remedy  for  merchants,  strangers 
as  well  as  natives,  to  recover  their  debts  at  the  day  assigned  for  pay- 
ment. Afterward,  other  persons,  observing  that  it  was  much  of  the 
same  nature  with  a  judgment,  but  obtained  with  infinitely  less  trouble 
and  expense,  frequently  entered  into  this  species  of  contract,  until,  by 
degrees,  it  became  a  common  assurance,  as  we  find  it  at  this  day.  The 
addition  of  the  king's  seal  was  to  authenticate  the  security,  and  to 
make  it  of  so  high  a  nature,  that,  on  failure  of  payment  by  the  debtor 
at  the  day  assigned,  execution  might  be  awarded  without  any  mesne 
process  to  summon  him,  or  the  trouble  or  charge  of  bringing  in  proof 
of  the  debt. 

A  statute    staple  is  a  bond  of  record,  acknowledged  before  the 

mayor  of  the  staple,  in  the  presence  of  the  constables  of 

statute  staple :,,  ,.    ^  ^-m       ttt 

the  staple,  or  one  ot  them,  pursuant  to  stat.  27  Jiiaw.  111. 

St.  2,  c.  9.  To  this  end  the  statute  requires,  that  there  shall  be  a  seal 
ordained,  which  shall  be  affixed  to  all  obligations  made  *on  such 
recognizances  acknowledged  in  the  staple,  and  the  seal  shall  remain  in 
the  custody  of  the  mayor  of  the  staple,  under  the  seals  of  the  con- 
stables {i).  This  security  was  also  only  designed  for  the  merchants 
of  the  staple,  and  for  debts  on  the  sale  of  merchandises  brought  there  ; 
but,  in  time,  others  began  to  apply  it  to  their  own  ends  :  and  the 
mayor  and  constables  would  take  recognizances  from  strangers,  sur- 
mising it  was  made  for  the  payment  of  money  for  merchandises  brought 
to  the  staple.  To  prevent  this  mischief,  the  Parliament,  by  statute  23 
Hen.  VIII.  c.  6,  s.  11,  reduced  the  statute  staple  to  its  former  channel, 
and  laid  a  penalty\)f  40^.  on  the  mayor  and  constables  who  should 
extend  the  benefits  of  the  statute  to  any  but  those  of  the  staple. 

But  though  that  statute  deprived  them  of  this  benefit,  yet  it  framed 

Eecognizance   in   ^  "^"^  "o^"*  °f  security,  to  be  used  by  all  persons,  known 

sta'"e'-°'  ^'*'"'®  by  the  name  of  a  recognizance  on  23  Hen.  VIII.  c.  6,  or 

a  recognizance  in  the   nature  of  a  statute    staple,  so 

(h)  Bac.  Abr.  Execution,  381.  (i)  Bac.  Ahr.  Execution,  331,  833. 
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called,  because  this  act  limits  and  appoints  the  same  process,  execu- 
tion, and  advantage  in  every  particular,  as  is  provided  for  the  statute 
staple  (Ic).  A  recognizance,  therefore,  in  nature  of  a  statute  staple, 
as  the  words  of  the  act  declare,  is  the  same  with  the  statute  staple, 
only  acknowledged  before  other  persons  ;  for,  as  the  statute  runs,  the 
chief  justices  of  the  King's  Bench  and  Common  Pleas,  or  in  their 
absence  out  of  term,  the  m^iyor  of  the  staple  at  Westminster,  and  the 
Recorder  of  London  jointly  together,  shall  have  power  to  take  recog- 
nizances for  payment  of  debts  in  the  form  set  down  by  the  statute 
(which  see  in  section  2  of  the  statute  23  Hen.  VIII.  c.  6).  In  this,  as 
in  the  former  cases,  the  king  appoints  a  seal  to  attest  the  contract, 
and  each  of  the  justices  has  the  keeping  of  one  such  seal,  and  the 
mayor  of  the  staple  at  Westminster  and  recorder  another,  of  the  like 
print  and  fashion  ;  and  every  obligation  made  and  acknowledged 
before  either  of  the  justices,  or  the  mayor  and  recorder,  must  be  sealed 
with  the  seal  of  the  conusor,  the  king's  seal,  and  *the  seal  of  the  chief 
justice,  or  the  seals  of  the  mayor  and  recorder,  before  whom  it  is. 
taken,  who  are  likewise  obliged  to  subscribe  their  names. 

A  statute,  which  is  void  for  the  want  of  the  formalities  required  by 
the  Act  of  Parliament,  shall  be  considered  a  bond,  and  have  the  same 
jank  among  debts  as  to  jpayment  (V). 

Although  recognizances  are  entered  on  the  rolls  of  the  king's  courts 
while  statutes  are  consigned  to  the  custody  of  the  party,  and  hence 
are  called  pocket  records  (m),  yet  both  species  of  securities,  having, 
been  entered  into  voluntarily  and  privately,  are  regarded  as  equal  in 
their  nature,  and  payable  in  the  same  order  (n).  Nor  is  it  material, 
in  regard  to  payment  by  the  executor,  which  of  them  are  prior  or 
subsequent  in  point  of  date  :  Therefore,  where  there  are  many  cogni- 
zees,  he  may  prefer  a  subsequent  to  a  prior  statute  or  recognizance  ; 
for  they  all  equally  affect  the  personal  estate,  although,  as  to  lands, 
the  first  in  point  of  time  shall  have  the  preference  (o). 

If  a  statute  be  joint  and  several,  the  cognizee  may  elect  to  sue  either 
the  surviving  obligor,  or  the  executor  of  him  who  is  dead,  or  both,  in 
separate  actions :  If  it  be  joint  only,  the  survivor  alone  is  liable  (p). 

(]£)  Bac.  Abr.  Execution,  332.  (o)  Wentw.  Off.  Ex.  373,  14tli  edit. 

(f)  Hollingworth  v.  Ascue,  Cro.  Eliz.  3  Bac.  Abr.  81,  tit.  Exors.  (L.  2).     Com. 

355,  461,  494,  544.     S.  C.  Moor.  405.  Dig.  Admon.  (C.  3). 

3  KoU.  Abr.  140.     Obligation,  (I.).  (p)  Rogers  v.  Danvers,  1  Mod.  165. 

(to)  Harrison's  Case,  5  Co.  38,  h.  8.  C.  1  Freem.  137. 

\n)  "Wentw.  OflE.  Ex.  373,  14th  edit. 
Toller,  275. 
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And,  therefore,  the  executor  of  the  deceased  conusor  cannot  set  up  any 
payment  of  such  a  statute. 

With  respect  to  recognizances  and  statutes  for  the  payment  of 
money  on  a  future  day,  or  on  a  contingency,  they  will  be  considered 
move  conveniently  hereafter  together  with  debts  by  specialty  of  the 
same  nature  (r). 

if)  Infra,  p.  *871.- 


\  Debts  preferred  by  statute.  In  the 
United  States  provision  is  made  by 
statute  for  the  preference  of  debts  in 
the  following  order.  In  Alabama  (1886 
Code,  §  3079) :   1.  Funeral  expenses  ; 

2.  The  fees  and  charges  of  adminis- 
tration ;  3.  Expenses  of  last  sickness ; 

4.  Taxes  assessed  on  the  estate  of  the 
decedent  previous  to  his  death  ;  5.  Debts 
due  to  employees,  as  such,  for  services 
rendered  the  year  of  the  death  of  the 
decedent;  6.  The  other  debts  of  the 
decedent.  In  Arkansas  (1884  Dig. 
Stats.    §    98) :    1.  Funeral    expenses ; 

3.  Expenses  of  last  sickness,  wages  of 
servants,  and  demands  for  medicines 
and  medical  attendance  during  the  last 
sickness  ;  3.  Judgments  against  the  de- 
ceased in  his  lifetime  ;  4.  Demands  ex- 
hibited to  the  executor  within  one  year 
after  letters  ;  5.  All  demands  exhibited 
after  the  end  of  one  year.  In  Oali- 
fornia  (Civ.  Code,  §  1643) :  1.  Funeral 
expenses  ;  3.  Expenses  of  last  sickness  ; 
8.  Debts  preferred  by  the  laws  of  the 
United  States  ;  4.  Judgments  rendered 
against  deceased  in  his  lifetime,  and 
mortgages  in  the  order  of  their  date ; 

5.  All  other  demands.  But  mortgages 
(§  1644)  are  only  preferred  as  against  the 
property  mortgaged,  and  the  deficiency, 
if  any,  ranks  as  a  general  demand.  In 
Colorado  (1891  An.  Stats.  §  4780): 
1.  Funeral  expenses  and  expenses  of 
last  sickness ;  3.  Administration  ex- 
penses and  physician's  bill  in  last  sick- 
ness ;  3.  Debts  as  executor,  administra- 


tor, or  guardian  ;  4.  All  other  debts. 
In  Delaware  (1893  R.  C.  c.  89,  §  35) ; 
1.  Funeral  expenses  ;  3.  Bills  for  medi- 
cine and  medical  attendance,  nursing, 
and     necessaries     of     last     sickness ; 
3.  Wages  of  servants  and  laborers  in 
the  hou^e  and  on  the  farm,  not  exceed- 
ing one  year's  wages  ;  4.  Kent  not  ex 
ceeding  one  year ;  5.  Judgments  against 
deceased  ;  6.  Recognizances,  mortgages 
and  other  obligations  of  record  ;  7.  Con 
tracts  under  seal ;  8.  Simple  contracts 
9.  Other  demands.     In  Florida  (1893 
R.   S.  §  1909) :  1.  Funeral  expenses 

3.  Debts  for  board  and  lodging  during 
last  sickness  ;  3.  Bills  of  physicians, 
and  debts  for  nursing,  attendance, 
and    medicine    during   last    sickness ; 

4.  Judgments  during  lifetime  of  de- 
ceased, and  all  debts  due  the  state  ; 

5.  All  other  debts.  In  Georgia  (1882 
Code,  §  3533) :  1.  Funeral  expenses  and 
expenses  of  last  sickness;  2.  Expenses  of 
administration,  including  a  provision 
for  the  support  of  the  family  ;  3.  Un- 
paid taxes  or  other  debts  due  to  the 
state  or  the  United  States ;  4.  Debts 
due  by  the  deceased  as  executor,  guard- 
ian, or  trustee  ;  5.  Judgments,  mort- 
gages, or  other  liens  created  in  the 
lifetime  of  the  deceased  in  order  of 
their  priority — mortgages  and  specific 
liens  being  preferred  only  as  to  the 
particular  property  affected ;  6.  Rent 
due  ;  7.  All  liquidated  demands,  judg- 
ments, and  obligations  in  writing  for 
the  payment  of  money  ;  8.  Open  aC' 
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counts.  Thus,  where  both  note  and 
open  account  represent  advances  for 
the  same  purpose  and  the  note  is  pre- 
ferred. Boyd  ».  Flournoy,  67  Ga. 
575.  In  Illinois  (1891  R.  S.  c.  3,  §  70) : 
1.  Funeral  expenses ;  2.  Widow's  and 
children's  awards  ;  3.  Expenses  of  last 
illness,  not  including  physician's  hill ; 
4.  Debts  to  common  school  or  town- 
ship fund  ;  5.  Administration  and  pro- 
bate expenses  and  physician's  bill  in 
last  illness ;  6.  Fiduciary  debts  and 
servants'  wages  for  services  performed 
within  six  months ;  7.  All  other 
debts.  In  Indimia  (1888  R.  S.  §  2378) : 
1.  Administration  expenses ;  2.  Fu- 
neral expenses  ;  3.  Expenses  of  last  ill- 
ness ;  4.  Taxes  due  at  death  of  de- 
ceased on  real  and  personal  property, 
or  assessed  on  personal  iDroperty  since 
his  death ;  5.  Liens  created  in  the 
lifetime  of  the  deceased ;  6.  Wages 
for  two  months,  not  exceeding  fifty 
dollars ;  7.  General  debts.  In  Iowa 
<1888  R.  C.  §§  2418-20) :  1.  Admin- 
istration expenses ;  3.  Last  sickness 
and  funeral ;  3.  Allowance  for  main- 
tenance of  widow  and  children ; 
4.  Debts  preferred  under  the  laws  of 
the  United  States  ;  5.  Taxes  ;  6.  Claims 
filed  within  six  months  ;  7.  Other  debts. 
In  Kansas  (1889  G.  S.  §  3533): 
1.  Funeral  expenses  ;  2.  Last  sickness, 
servants'  wages,  and  administration 
expenses ;  3.  Debts  to  the  state ; 
4.  Judgments  against  decedent  in  his 
lifetime,  being  payable  after  1  and  2, 
according  to  priority  of  lien,  in  case 
of  insolvency ;  5.  Demands  presented 
within  one  year  after  letters  ;  6.  De- 
mands presented  within  two  years ; 
7.  Demands  presented  within  three 
years.  In  Kentucky  (1887  G,  S.  c.  39, 
§  33) :  Funeral  and  administration  ex- 
penses and  moneys  due  as  representa- 
tive of  estate  of  deceased  persons,  in- 
fant or  lunatic,  all  other  debts  being  of 
equal  dignity.  In  Maine  Q883  R.  S. 
c.  66,  §  1),  as  in  Massachusetts.     In 


MarylancHX^%V.  G.  L.  Art.  93,  §  115) : 

1.  Taxes ;  3.  Rent  for  which  distress 
might  be  made  :  3.  Judgments  ;  4.  All 
other  debts.  In  Massachusetts  (1882  P. 
S.  c.  137,  §  1):  After  funeral  and  admin- 
istration expenses,  1.  Debts  preferred 
by    the    laws    of   the  United  States ; 

3.  Taxes  ;  3.  Wages  within  one  year 
not  exceeding   one   hundred    dollars ; 

4.  All  other  debts.  In  Michigan  (1883 
An.  Stats.  §  5933)  :  After  administra- 
tion   expenses,   1.  Funeral    expenses ; 

3.  Expenses  of  last  sickness  ;  3.  Debts 
preferred  by  laws  of  the  United  States  ; 

4.  Other  debts.  In  Minnesota  (1891 
G.  S.  §  5735) :  After  expenses  of  ad- 
ministration,    1.    Funeral     expenses  ; 

3.  Expenses  of  last  sickness  ;  3.  Debts 
preferred  by  laws  of  the  United  States  ; 

4.  Taxes ;  5.  Other  debts,  providing 
that  claimants  holding  security  shall 
first  exhaust  security.  In  Mississippi 
(1892  An.  Code,  §  1939):  Creditors 
shall  be  paid  in  proportion  to  the  sums 
due  to  them,  the  expenses  of  the  last 
sickness,  for  tlie  funeral,  and  for  the 
administration,  including  commissions, 
being  first  paid.  In  Missouri  (1889 
R.   S.   §   184):    1.  Funeral  expenses; 

2.  Expenses  of  last  sickness  and  serv- 
ants' wages  ;  3.  Taxes  ;  4.  Judgments 
rendered  in  the  lifetime  of  deceased 
and  rendered  afterward  on  attachment 
issued  in  his  lifetime  ;  5.  Demands  pre- 
sented within  one  year  ;  6.  Demands 
presented  within  two  years.  In  Ne- 
braska (1893  C.  S.  c.  23,  §  249)  :  1.  The 
necessary  funeral  expenses  ;  2.  The  ex- 
penses of  the  last  sickness  ;  3.  Debts 
preferred  by  laws  of  the  United  States  ; 
4.  Debts  due  other  creditors.  In  Nevada 
(1885  G.  S.  §  2792) :  Any  allowance 
made  by  the  court  for  the  support  of 
the  family  for  one  year  shall  be  paid  in 
preference  to  all  other  charges  except 
funeral  charges  and  expenses  of  admin- 
istration (§  383).  Claims  for  wages 
against  estate  shall  rank  next  after  the 
above  allowances  and  charges.    In  New 
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HampsUre  (1891  P.  S.  c.  196,  §  15) : 
1.  Administration  expenses  ;  3.  Funeral 
expenses  ;  3.  Allowance  to  widow  ; 
4.  Just  debts  of  deceased ;  5.  Mainte- 
nance of  infant  children  until  the  age 
of  seven  years  :  6.  Legacies.  In  New 
Jersey  (1877  Kev.  764,  §  58)  :  Judg- 
ments in  the  lifetime  of  deceased,  ex- 
penses of  funeral  and  last  sickness 
before  other  debts.  In  New  York  (3 
R.  S.  87,  §  37) :  1.  Debts  preferred  by 
laws  of  the  United  States ;  3.  Taxes ; 

3.  Judgments  in  the  order  of  their 
priority  ;  4.  Other  debts,  but  among 
these  debts  the  surrogate  may  prefer 
the  payment  of  rent,  where  such  prefer- 
ence will  benefit  the  estate.  In  North 
Carolina  (1883  Code,  §  1416) :  1.  Debts 
having  a  specific  lien  not  exceeding  the 
value  of  the  property ;  3.  Funeral  ex- 
penses ;  8.  Taxes  assessed  previous  to 
death  ;  4.  Dues  to  the  United  States 
and  North  Carolina  >  5.  Judgments 
before  death  ;  6.  "Wages  and  medical 
services  within  the  year  before  death ; 
7.  All  other  debts.  In-OMo  (1890  R.  S. 
§  6090) :  1.  Expenses  of  funeral,  last 
sickness,  and  administration  ;  3.  Allow- 
ance to  widow  and  children  ;  3.  Debts 
preferred  by  the  United  States  laws  ; 

4.  Taxes ;  5.  Other  debts.  In  Oregon 
(1893  An.  Laws,  §  1183) :  1.  Funeral 
charges ;  3.  Taxes  due  the  United 
States  ;  3.  Expenses  of  last  sickness  ; 
4.  Taxes  due  within  the  state  ;  5.  Debts 
preferred  by  the  laws  of  the  United 
States ;  6.  Debts  which  were  a  lien  at 
death  of  deceased  according  to  priority 
of  lien ;  7.  Debts  due  employees  for 
wages  earned  within  ninety  days  of 
death  ;  8.  All  other  claims.  In  Penn- 
sylvania (1883  Purd.  Dig.  p.  735,  §  94) : 
1.  Funeral  expenses,  last  sickness,  and 
wages  for  one  year  ;  3.  Rents,  not  ex- 
ceeding one  year  ;  3.  All  other  debts ; 
4.  Debts  to  the  commonwealth.  In 
Bhode  Island  (1883  P.  S.  c.  186,  §  1) : 
1.  Administration  expenses  ;  3.  Debts 
due  to  the  United  States  ;  3.  Funeral 


expenses  ;  4.  Expenses  of  last  sickness  ; 
5.  Debts  due  to  the  state  ;  6.  State  and 
town  taxes  ;  7.  Other  debts.  In  South 
Carolina  (1883  G.  S.  §  1936) :  1.  Ex- 
penses of  funeral,  last  sickness,  and 
administration ;  3.  Taxes ;  3.  Judg- 
ments, mortgages,  and  executions  in 
order  of  date,  the  preference  of  mort- 
gages being  confined  to  mortgaged 
property  ;  4.  Rent ;  5.  Other  debts. 
In  Tennessee  (1884  Code,  §  3088) :  As. 
at  common  law,  except  that  specialty 
and  simple  contracts  are  put  upon  the 
same  footing.  In  Texas  (1888  R.  S. 
Art.  2037) :  1.  Funeral  expenses  and 
last  sickness ;  3.  Administration  ex- 
penses ;  3.  Mortgages  and  other  liens,  as 
respects  the  property  affected;  4.  Claims 
presented  within  one  year  ;  5.  Other 
claims.  In  Vermont  (1880  R.  L.  §  3190) : 
1.  Funeral  expenses  f  3.  Last  sickness  ; 
3.  Taxes ;  4.  Debts  to  the  state ; 
5.  Debts  to  the  United  States  ;  6.  Other 
debts.  In  Virginda  (1887  Code,  §  3660) : 
1.  Last  sickness,  not  exceeding  fifty 
dollars  to  physicians  and  fifty  dollars 
for  drugs ;  3.  Debts  to  the  United 
States  ;  3.  Taxes  assessed  before  death 
of  deceased ;  4.  Fiduciary  debts ; 
5.  Other  debts,  except  6.  Voluntary 
obligations.  In  Wisconsin  (1889  An. 
Stats.  §  3853) :  1.  Funeral  expenses  ; 
3.  Last  sickness  ;  3.  Debts  preferred  by 
United  States  laws ;  4.  Other  debts. 

Bule  as  to  jyrioi-ities.  The  preference 
of  creditors  is  to  be  determined  by  tl^e 
law  of  the  place  of  administration,  and 
not  by  that  of  the  domicil  of  the  de- 
cedent. Smith  V.  Georgetown,  5  Pet. 
523.  But  domestic  creditors  are  not 
preferred  to  non-residents,  Murray  v. 
Ridley,  3  H.  &  McH.  171  ;  although  the 
domestic  assets  are  insuflScient  for  both, 
and  there  are  unadministered  assets  in 
the  foreign  jurisdiction.  Pindley  e. 
Gidney,  75  N.  C.  395.  The  statutory 
preference,  in  Georgia,  however,  of 
debts  due  by  the  deceased  as  executor 
refers  only  to  Georgia  executorships. 
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Caruthers  v.  Corbin,  38  Ga.  75.  Pref- 
erence of  creditors  is  also  to  be  de- 
termined by  the  law  in  force  at  the 
time  of  the  decedent's  death,  and  not 
that  which  was  in  force  at  the  time  of 
tlie  recovery  of  the  judgment  which 
claimed  the  preference  under  the  old 
law,  Deichman's  Appeal,  3  Whart. 
394 ;  the  change  of  law  not  being  an 
impairment  of  the  original  obligation, 
Deichman's  Appeal,  iibistupra;  McLure 
«.  Melton,  24  S.  C.  559  ;  or  at  the  time 
of  administering  the  assets.  Place  i>. 
Oldham,  10  B.  Mon.  400. 

The  testator  cannot  by  the  provi- 
sions of  his  will  prefer  debts  so  as  to 
alter  the  preference  created  by  statute. 
Moore  v.  Byers,  65  N.  C.  340  ;  Deering 
v.  Kerfoot,  89  Va.  491.  Nor  can  the 
court  change  the  legal  order  of  prefer- 
ence, Estate  of  Dennis,  67  la.  110 ; 
Thomson  ».  Taylor,  71  N.  T.  317  ;  or 
bind  creditors  who  are  not  parties  by 
a  judgment  rendered  as  to  the  question 
of  priority  between  a  single  creditor 
and  the  personal  representative,  Jenkins 
V.  Jenkins,  63  Ind.  120  ;  although  it 
seems  that  one  creditor  of  a  class  may 
secure  a  preference  over  others  of  his 
class  by  an  execution  levied  before  the 
estate  is  declared  insolvent.  Bass  v. 
Heard,  33  Miss.  131.  And  the  Probate 
Court  may  review  the  classification  of 
claims  made  by  the  administrator. 
Tucker  v.  Yell,  25  Ark.  430.  And  its 
own  erroneous  classification  may  be 
corrected  on  motion,  Jillett  v.  Union 
National  Bank,  56  Mo.  304 ;  but  the 
same  rule  as  to  competency  of  wit- 
nesses governs  proof  of  claim  and 
proof  of  its  right  to  priority.  Latimer 
V.  Sayre,  45  Ga.  468.  Where  the  Pro- 
bate Court  designates  the  class  in  which 
a  debt  is  to  be  paid,  the  order  is  binding 
upon  the  administrator  until  it  is  set 
aside.  Hart  ».  Jewett,  11  la.  376.  So, 
the  court  may  order  the  payment  of  a 
claim  in  its  order  after  all  claims  of 
higher  degree  have  been  paid,  Aker- 


man  v.  Moore,  81  Ga.  688  ;  and  payment 
of  preferred  debts  may  be  shown  under 
a  plea  of  pUne  administramt.  Haines. 
V.  Price,  Spen.  480.  Creditors  may 
still  file  a  bill  in  equity  for  discovery  of 
assets  and  ratable  distribution.  Thomp- 
son V.  Brown,  4  Johns.  Ch.  619.  But 
in  the  absence  of  fraud,  and  under  the 
existing  statutes,  such  relief  is,  in  gen- 
eral, no  longer  available  or  necessary. 
Walker  v.  Cheever,  35  N.  H.  339. 

Specialty  debts.  In  the  absence  of 
statute  to  the  contrary,  the  common-law 
preference  of  specialty  debts  is  followed 
in  the  United  States,  and  a  demand- 
arising  from  a  covenant  is  a  specialty 
debt  like  one  on  a  bond.  Daves  «.  Hay- 
wood, 2  Dev.  &  B.  Eq.  313.  So,  the- 
amount  that  may  be  found  due  on  the 
breach  of  a  guardian's  bond,  McDow^ 
ell  V.  Caldwell,  3  MoCord  43  ;  or  the- 
liability  for  contribution  on  payment  of 
a  bond  by  one  of  several  obligors. 
Ex  parte  Ware,  5  Rich.  Eq.  473  ;  Drake 
V.  Coltraine,  Busb.  300 ;  or  sureties. 
Howell  ».  Reams,  73  N.  C.  391.  But 
where  a  deceased  executor  collected  a 
bond  due  to  his  testator,  the  original 
testator  is  not  a  specialty  creditor  against, 
his  executor's  estate,  Rolain  v.  Darby, 
1  McCord  Ch.  473  ;  or,  in  a  like  case, 
against  the  estate  of  a  deceased  collect- 
ing agent.  Mason  «.  Man,  3  Desaus. 
116.  So,  the  costs  of  suit  on  a  bond 
do  not  form  part  of  the  specialty  debt 
or  share  in  its  priority.  Smith  ii.  Smith, 
3  Hill  Ch.  113.  A  mere  voluntary 
bond,  although  in  form  a  specialty, 
will  not  rank  even  with  debts  on  simple 
contract.  Stephens  v.  Harris,  6  Ired. 
Eq.  57  ;  Isenhart  v.  Brown,  3  Edw. 
Ch.  341.  In  South  Carolina,  since 
1874,  specialty  and  simple  debts  rank 
alike  by  statute.  Heath  v.  Belk,  13 
S.  C.  583. 

Mortgages — Liens.  In  the  class  of 
specialty  debts  are  debts  by  mortgage, 
State  v.  Mason,  31  Ind.  171 ;  but  not  a. 
mere   agreement  to  give  a  mortgage- 
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McKay  v.  Green,  3  Johns.  Ch.  56.  But 
if  the  mortgagor  disposes  of  the  prop- 
erty before  his  death,  his  liability  for 
the  deficiency  on  the  mortgage  falls 
into  the  class  of  general  debts,  Rogers 
«.  State,  6  Ind.  31 ;  and  may  be  proved 
as  such  after  enforcing  the  mortgage 
lien.  Estate  of  Fish,  16  Phila.  373; 
La  Plainte  i).  Convery,  98  Ind.  499. 
So,  the  lien  of  a  chattel  mortgage  is  en- 
forceable, and  payable  out  of  the  pro- 
ceeds of  the  mortgaged  property  sold 
by  order  of  the  court  clear  of  the  lien 
without  waiting  for  the  settlement  of 
the  estate  or  the  expiration  of  the 
statutory  year.  Jewett  «.  Hurrle,  121 
Ind.  404.  But  a  factor's  lien  may  be 
pi'oved  within  the  year,  but  cannot  be 
enforced  by  execution  before  that  time. 
Moring  ».  Flanders,  49  Ga.  f)94. 

A  mechanic's  lien  attaches  to  the 
property,  in  Massachusetts,  although 
not  recorded  until  after  the  owner's 
death,  Foster  v.  Stone,  20  Pick.  543  ; 
but  in  Pennsylvania,  it  has  no  prefer- 
ence over  general  debts  unless  it  is  tiled 
before  his  death.  Hoff's  Appeal,  103 
Pa.  St.  318.  Liens,  however,  once 
fixed  on  the  land  retain  their  original 
priority.  Miller's  Appeal,  133  Pa.  St. 
55.  A  person  entitled  to  a  lien  on 
houses  of  deceased  for  labor  performed 
on  them  has  not  a  preferred  claim. 
Severance  «.  Hammatt,  38  Me.  511. 

Judgments.  The  statutory  priority 
given  to  judgments  is  irrespective  of 
the  subject  matter  of  the  judgment,  and 
applies  equally  to  judgments  on  simple 
contract  and  on  specialty,  Ainslie  «. 
Radcliff,  7  Paige  439  ;  or  to  a  decree  in 
chancery.  Second  National  Bank  «.  Blau- 
velt,  17  Stew.  (N.  J.)  173  ;  if  it  is  a 
final  decree  and  enforceable  by  execu- 
tion. Ex  parte  Parrars,  13  S.  C.  354  ; 
and  notwithstanding  formal  defects  in 
the  judgment,  such  as  lack  of  date  and 
want  of  signature  of  clerk.  Hardin  v. 
Melton,  38  S.  C.  38.  But  a  creditor  who 
would  be  affected  by  the  preference  of 


a  judgment  irregularly  entered  may 
apply  to  have  it  set  aside.  Milnor  ». 
Milnor,  4  Halst.  98.  A  surety  who  has 
paid  the  judgment  rendered  against 
himself  as  such,  and  the  decedent  as 
principal,  is  entitled  to  preference  as 
a  judgment  creditor.  Goodyear  v. 
Watson,  14  Barb.  481.  So,  an  attor- 
ney who  is  entitled  to  an  attorney's 
lien  on  the  judgment.  Blankenbaker 
V.  Bank,  85  Ind.  459.  But  a  finding 
by  the  Probate  Court  of  the  balance  in 
the  hands  of  the  decedent  as  executor 
or  administrator  is  not  a  judgment 
within  the  meaning  of  the  statute, 
Robinson  «.  Robinson,  3  Harrlng.  438 ; 
although  it  is  expressly  made  a  lien  on 
the  lands  of  the  deceased  executor. 
Ramsey's  Appeal,  4  Watts  71.  In  like 
manner  a  judgment  of  a  justice's  court 
is  not  entitled  to  the  statutory  priority, 
in  New  York,  where  it  is  not  a  court  of 
record,  Stevenson  ®.  Weisser,  1  Bradf. 
343 ;  Sherwood  ®.  Johnson,  1  Wend. 
445  ;  although  it  is  otherwise,  in  North 
Carolina.  State  v.  Johnson,  7  Ired.  331. 
And  the  statutory  preference  does  not 
apply  to  judgments  recovered  in  another 
state.  McElmoyle  v.  Cohen,  13  Pet. 
313  ;  Brown  v.  Public  Administrator, 
3  Bradf.  108  ;  Harness  «.  Green,  30  Mo. 
316  ;  Gainey  v.  Sexton,  39  Mo.  449  ; 
Green  v.  Brooks,  35  Ark.  318. 

A  statutory  priority  given  to  a  judg- 
ment debt  is  irrespective  of  the  lien 
belonging  to  it  as  a  judgment.  Tucker 
t.  Yell,  35  Ark.  430.  Thus,  in  some 
states  the  priority  belonging  to  it  fol- 
lows the  order  of  docketing,  and  not  of 
judgment  lien  acquired,  Ainslie*.  Rad- 
cliff, 7  Paige  439  ;  Trust  «.  Harned,  4 
Bradf.  313  ;  Galloway  «.  Bradfield,  86 
N.  C.  163  ;  and  is  not  lost  when  the  lien 
runs  out,  Ainslie  v.  Radcliff,  uU  mpra; 
and  the  priority  is  fixed  at  the  death  of 
the  decedent  and  so  remains.  Mauney 
«.  Holmes,  87  N.  C.  438.  In  New 
Jersey,  judgments  are  entitled  as  a  class 
to  preference,  and  are  to  be  paid  pro 
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rata.  Second  National  Bank  ■».  Blau- 
velt,  17  Stew.  (N.  J.)  173.  Ou  the  other 
hand,  if  the  estate  is  insolvent  the  lien 
of  the  judgment  on  the  land  entitles  it 
to  satisfaction  out  of  the  land,  irre- 
spective of  its  classification  as  a  debt. 
Kerr  a  Wimer,  40  Mo.  544.  But  as  to 
general  assets,  it  vjrill  keep  its  classifica- 
tion, and  he  postponed,  in  Texas,  to 
administration  and  funeral  expenses. 
Williams  v.  Robinson,  56  Tex.  347. 

The  statutory  preference  does  not 
apply  to  judgments  recovered  after  the 
death  of  the  judgment  debtor.  Estate 
of  Fox,  93  N.  Y.  93  ;  Wood  n.  Hop- 
kins, Penn.  (N.  J.)  *690  ;  although 
entered  upon  a  stipulation  given  by  the 
deceased  in  his  lifetime.  Bernes  v. 
Weisser,  3  Bradf .  313 ;  Bomgaux  v. 
Bevau,  Dudley  110.  But  the  entry  of 
the  judgment  after  his  death  will  not 
destroy  its  rank,  if  before  his  death 
interlocutory  judgment  was  entered, 
Estate  of  Clark,  13  Civ.  Pro.  383  ;  or 
a  verdict  given.  Matter  of  Dunn,  5 
Redf .  27  ;  Mills  v.  Jones,  3  Rich.  393 ; 
or  non-suit  ordered,  Salter  «.  Neaville, 

1  Bradf.  488  ;  or  if  the  judgment  was 
docketed  before,  and  transcript  filed 
after,  his  death.  Trust  t>.  Harned,  4 
Bradf.  313.  But  in  New  York,  a  judg- 
ment against  the  deceased  if  not 
docketed  ranks  only  as  a  simple  con- 
tract debt.  Brown  «.  Public  Adminis- 
trator, 3  Bradf.  103. 

The  statutory  preference  of  judg- 
ment does  not  apply  to  judgments 
recovered  against  the  executor  or 
administrator,  Parker  b.  Gainer,  17 
Wend.   559 ;    Wootering    v.    Stewart, 

2  Yeates  483  ;  Matter  of  Bayle,  3  Con- 
noly  57 ;  although  recovered  before  any 
proceedings  taken  to  have  the  estate 
declared  insolvent,  Ryan  v.  Van  Arx, 
17  Vr.  531  ;  and  although  the  Probate 
Court  had  unadvisedly  ordered  its  pay- 
ment. Thomson  «.  Taylor,  71  N.  Y. 
317.  But  costs  recovered  against  an 
executor  in  an  account  on  a  claim  are 


preferred  as  administration  expenses  to 
the  general  debts  of  the  estate.  Matter 
of  Randell,  3  Connoly  29  ;  although 
judgment  debts  have  no  preference  as 
such.  Estateof  Heather,  15  Abb.  N.C. 
194.  Judgment  against  an  adminis- 
trator is  in  effect  a  mere  ascertainment 
or  allowance  of  the  claim.  McLean  «. 
Crow,  88  Cal.  644.  But  the  Probate 
Court  may  order  the  executor  to  pay  it 
before  settlement  of  accounts  where 
there  are  sufficient  assets  and  no  debt 
entitled  to  preference  before  the  judg- 
ment. Mount  V.  Mitchell,  31  N.  Y.  356. 

DMs  due  to  the  United  States.  The 
United  States  statutes  (R.  S.  §§  3466, 
3467)  expressly  provide  that  these 
"  shall  be  first  satisfied."  This  statute 
controls  and  supersedes  all  state  laws 
for  the  distribution  of  decedent's  estates. 
United  States  v.  Duncan,  4  McLean 
607  ;  Beaston  -e.  Farmers'  Bank,  13  Pet. 
102.  And  an  executor  who  pays  other 
debts  first,  in  disregard  of  its  pro- 
visions, becomes  individually  liable  for 
the  debt  due  to  the  United  States. 
Estate  of  Gregory,  11  Phila.  136.  But 
there  is  no  devastavit  in  such  payment, 
unless  the  executor  has  notice  of  the 
debts  to  the  United  States.  United 
States  V.  Eggleston,  4  Sawy.  199  ;  and 
see  United  States  v.  Fisher,  2  Cranch 
390;  Aiken  v.  Dunlap,  16  Johns.  85. 
The  preference  extends  to  all  debts,  and 
includes  the  liability  of  the  deceased  as 
indorser  of  a  bill  of  exchange  due  the 
United  States,  United  States  v.  Fisher, 
3  Cranch  358  (the  burden  being  on  the 
estate  of  the  deceased  debtor  to  show 
an  exception  in  the  particular  case, 
United  States  v.  Duncan,  13  111.  533)  ; 
and  inures  to  the  benefit  of  a  surety 
who  pays  the  debt  of  his  deceased  prin- 
cipal to  the  United  States.  United 
States  R.  S.  §  3468 ;  Reed  ii.  Emory,  1 
Serg.  &  R.  839  ;  Aiken  ».  Dunlap,  16 
Johns.  77. 

No  lien  is,  however,  created  by  the 
law  giving  preference  to  the  debts  due 
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to  the  United  States,  but  only  a  right 
to  priority  of  payment.  United  States 
®.  Fisher,  3  Cranch  358,  390  ;  United 
Stated  ».  Hooe,  3  Cranch  73  ;  Common- 
weath  «.  Lewis,  6  Binn.  266  ;  United 
States  «.  Eggleston,  4  Sawy.  199.  This 
right  is  subject  to  existing  liens,  Brent 
».  Bank  of  Washington,  10  Pet.  596  ; 
Thelusson  n.  Smith,  2  Wheat.  396  ;  to 
the  cost  and  expenses  of  administra- 
tion. United  States  v.  Hunter,  5  Mason 
329  ;  and  even  to  the  widow's  dower 
and  statutory  allowance.  Postmaster 
General  ■».  Bobbins,  1  Ware  165.  As  it 
affects  only  the  estate  of  the  deceased. 
It  is  also  subject  to  the  claim  of  part- 
nership creditors  against  his  partner- 
ship property.  United  States  v.  Dun- 
can, 4  McLean  607. 

JPiduciary  debts.  A  court  of  equity 
will  give  preference  to  a  cestui  que 
trust  over  the  general  creditors  of  a  de- 
ceased trustee  who  has  mingled  the 
trust  funds  with  his  own.  Smith  «. 
Combs,  4  Dick.  (N.  J.)  420  ;  although, 
in  Arkansas,  a  breach  of  trust  has  been 
held  to  constitute  a  simple  contract 
debt.  ■  Green  ii.  Brooks,  35  Ark.  318. 
Where  trust  funds  have  been  wrong- 
fully mingled  by  the  executor  with 
general  funds  of  the  estate,  the  cestui 
que  trust  may  be  preferred  as  against 
the  executor,  even  to  the  funeral  and 
other  expenses  of  the  estate.  Matter 
of  Van  Duzer,  51  How.  Pr.  410.  But 
the  claim  of  an  heir  who  has  acquiesced 
in  a  sale  of  the  land  of  the  decedent  by 
the  administrator  to  himself,  and  recov- 
ered a  judgment  against  the  adminis- 
trator for  his  share  of  the  proceeds,  will 
not  be  preferred  to  other  creditors,  even 
as  against  such  proceeds.  Johnson '». 
Dobbs,  69  Ga.  605.  The  statutory  pref- 
erence of  fiduciary  debts  has  been  held 
to  include  funds  held  by  the  deceased  as 
executor.  Pitzsimraons  v.  Cassell,  98 
111.  833.  It  will  apply  to  the  note  of  a 
deceased  executor  given  to  a  legatee  as 
memorandum  of  balance  due  on  the 


legacy,  but  not  to  a  note  of  the  executor 
which  had  been  held  by  the  testator, 
and  was  turned  over  by  the  executor  to 
the  legatee  as  assets  of  the  estate  in  part 
payment  of  the  legacy.  Latimer  v. 
Sayre,  45  Ga.  468.  So,  it  includes 
funds  held  by  the  decedent  as  guardian. 
Curie  V.  Curie,  9  B.  Mon.  809;  al- 
though a  guardian's  bond  had  been 
given.  Smith  ii.  Blackwell,  31  Gratt. 
291  ;  and  even  as  a  collecting  agent,  if 
the  funds  can  be  traced.  Kirby  v. 
Wilson,  98  111.  340.  But  in  some  states 
the  preference  has  been  confined  to 
express  trusts,  and  not  extended  to 
moneys  collected  by  an  attorney.  South- 
ern &c.  Co.  ■».  Cleghorn,  59  Ga.  782 ; 
nor  even  to  the  lien  on  goods  pur- 
chased by  a  deceased  factor  for  moneys 
advanced  by  his  principal  for  their 
purchase,  Cook  ».  Brannin,  87  Ky.  101  ; 
or  other  trust  implied  by  law.  Wil- 
son «.  Kirby,  88  111.  566.  The  cestui 
que  trust  must  share  with  general 
creditors  of  the  trustee,  if  the  trust 
funds  cannot  be  traced.  Little  v. 
Chadwick,  151  Mass.  109 ;  Matter  of 
Youngs,  5  Dem.  141  ;  Estate  of  Schnei- 
der, 11  Phila.  71.  But  moneys  collected 
for  taxes  by  the  deceased  collector  and 
in  the  hands  of  his  deputy  are  suiBciently 
earmarked,  and  payable  as  such  to  the 
state.     Spilman  v.  Payne,  84  Va.  435. 

As  in  the  case  of  other  preferred 
debts,  this  priority  inures  to  the  benefit 
of  a  surety  who  has  paid  the  debt, 
Muldoon  11.  Crawford,  14  Bush  135  ; 
but  not  to  the  benefit  of  a  general  cred- 
itor of  the  cestui  que  trust.  Estate  of 
Dugan,  16  Phila.  351.  The  statute 
creating  such  preference  is  not  retro- 
spective, and  applies  only  to  decedents 
who  die  after  its  passage.  Price  «. 
Harrison,  31  Gratt.  114.  Such  priority 
will  apply  to  the  proceeds  of  land  sold 
on  a  bill  in  equity  for  the  settlement 
of  decedent's  estate,  Muldoon  v.  Craw- 
ford, 14  Bush  125  ;  but  the  statutes  in 
question  have  no  application  except  to 
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the  estate  of  decedents.  Salter  v. 
Salter,  6  Bush  639  ;  Hemphill  v.  Lewis, 
7  Bush  314. 

Wages.  The  statutory  priority  of 
servants'  wages  applies,  'in  Pennsyl- 
vania, to  the  wages  of  a  servant  who 
had  left  decedent's  employ  eight 
months  before  his  death.  Martin's 
Appeal,  33  Pa.  St.  395.  So,  it  applies 
to  the  wages  of  a  barkeeper,  Boniface 
«.  Scott,  3  Serg.  &  R.  351  ;  but  not  to 
a  workman  in  a  foundry,  Bx  parte 
Meason,  5  Binn.  167  ;  nor  to  the  over- 
seer of  a  plantation.  Rust  «.  Billings- 
lea,  44  Ga.  806.  But  see,  as  to  the 
statutory  lien  of  a  miner  as  against 
general  creditors,  Everett  «.  Avery,  19 
Md.  136. 

Sent.  Rent  is  not  of  itself  a  pre- 
ferred claim.  Cooper  v.  Pelter,  6  Lans. 
485  ;  Hovey  «.  Smith,  1  Barb.  373. 
But  in  New  York,  the  surrogate  may 
direct  its  preference  among  debts  of  a 
certain  class  when  it  appears  to  his 
satisfaction  to  be  for  the  benefit  of  the 
estate.  Harris  ®.  Meyer,  3  Redf .  450 ; 
Cooper  ®.  Felter,  6  Lans.  485  ;  Hovey  v. 
Smith,  1  Barb.  373.  So,  as  to  rent  of 
a  church  pew  held  on  a  lease  for  years. 
Johnson  v.  Corbett,  11  Paige  365.  The 
statutory  priority  given,  in  Pennsyl- 
vania, does  not  depend  upon  the  pre- 
sentment of  the  claim  within  one  year, 
Greenough's  Appeal,  9  Pa.  St.  18  ;  and 
will  include  taxes  payable  by  the  ten- 
ant as  part  of  his  stipulated  rent.  Es- 
tate of  Morgan,  1  Pa.  Dist.  R.  403. 

Partnership  debts.  The  matter  of 
partnership  property  as  assets  has  been 
already  considered.  The  rule  is  well 
established  that  individual  creditors  are 
preferred  to  general  creditors  as  to  in- 
dividual assets,  Greene  «.  Butterworth, 
18  Stew.  (N.  J.)  738 ;  Lockwood  v. 
Carr,  4  Dem.  515 ;  Claflin  v.  Behr,  89 
Ala.  503  ;  and  conversely,  partnership 
creditors  are  preferred  as  to  partner- 
ship assets.  Banks  «.  Steele,  37  Neb. 
138.     And  the  answer  of  a  surviving 


partner  denying  the  alleged  partnership 
is  not  a  waiver  of  such  equity  to 
defeat  partnership  creditors.  Robin- 
son 1).  Allen,  85  Va.  731.  The  balance 
due  from  the  deceased  partner  to  the 
surviving  partner  on  a  partnership 
settlement  is,  however,  an  individual 
and  not  a  partnership  debt,  and  he  will 
participate  with  other  creditors  of  the 
estate.  Estate  of  Hulse,  13  Phila.  130  ; 
as  a  general  creditor.  Babcock  v. 
Lillis,  4  Bradf.  318. 

Priority  in  time  of  jUing.  Some 
states  classify  claims  according  to  the 
time  within  which  they  are  filed.  Thus, 
in  Iowa,  claims  filed  within  six  months 
belong  to  the  third  class,  and  thej'  may 
be  filed  within  that  time  and  established 
afterward.  Goodrich  v.  Conrad,  34  la. 
354.  And  presefatment  to,  and  allow- 
ance by,  the  administrator  will  be  held 
equivalent  to  filing.  Estate  of  Wonn, 
80  la.  750  ;  but  claims  of  the  fourth 
class  must  be  established  as  well  as 
filed  within  eighteen  months.  Noble 
1).  Morrey,  19  la.  509.  In  Missouri,  a 
judgment  not  presented  within  the 
year  falls  from  the  fourth  into  the  sixth 
class  of  debts.  State  Bank  v.  Tutt,  44 
Mo.  366  ;  but  does  not  lose  its  priority 
over  later  judgments  duly  presented,  as 
to  land,  on  which  they  are  all  liens  in 
the  order  of  their  priority  of  entry. 
Kerr  v.  Wimef ,  40  Mo,  544.  In  Texas, 
however,  it  forfeits  this  priority  also. 
Buchanan  v.  Wagnon,  63  Tex.  375. 
But  a  judgment  recorded  after  the 
intestate's  death  in  an  action  pending 
before  his  death  will  be  preferred  to 
judgments  recorded  against  the  de- 
ceased which  have  not  been  presented 
within  one  year.  Converse  i>.  Sorley, 
39  Tex.  515. 

In  New  Jersey,  where  the  right  to  be 
paid,  and  not  the  mere  classification, 
depends  on  due  presentment,  a  creditor 
who  is  entitled  to  preference  over  claims 
that  were  not  so  presented  may  waive 
his  right  of  preference  by  accepting  a 
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pro  rata  dividend  and  receipting  his 
claim  in  full.  Miller  v.  Harrison,  7  Stew. 
(N.  J.)  374,  affg.  5  Id.  76. 

Disregard  of  statutory  preference. 
An  executor  or  administrator  who  pays 
debts  out  of  their  prescribed  order 
does  so  at  his  peril,  and  becomes  liable 
for  the  loss  occasioned  to  any  creditor 
entitled  to  a  preference.  Gay  v.  Lemle, 
32  Miss.309  ;  Moye  v.  Albritton,  7Ired, 
Eq.  63 ;  Nimmo  v.  Commonwealth,  4 
Hen.  &  M.  57  ;  Place  ii.  Oldham,  10  B. 
Mon.  400 ;  Webster  ».  Hammond,  3 
H.  &  McH.  131.  At  common  law  he 
might  pay  an  inferior  debt  before  a 
superior  one  of  which  he  had  no 
notice.  Webster,  v.  Hammond,  3  H. 
&  McH.  131  ;  Place  «.  Oldham,  10 
B.  Mon.  400 ;  Mayo  «.  Bentley,  4 
Call.  528.  This  is  now  generally  dis- 
posed of  in  the  United  States  by 
the  statutes  regulating  the  prefer- 
ence of  debts  and  also  the  present- 
ment and  allowance.     As  to  present- 


ment, see  American  note  on  p.  *881, 
ubi  infra. 

In  like  manner  claims  of  the  same 
class  are  to  be  paid  ratably,  and  the 
executor  or  administrator  will  be  liable 
for  any  loss  that  may  fall  upon  a 
creditor  by  his  failure  to  do  so.  Cun- 
ningham ».  Cunningham,  94  Ind.  557  ; 
Colton  «.  Field,  131  111.  398  ;  Matter  of 
St.  John,  Tucker  136  ;  Estate  of  Ritter, 
11  Phila.  13.  This  is  expressly  pro- 
vided by  statute,  in  Kentucky  (1883 
G.  S.  c.  39,  §  33),  Massachusetts  (1882 
P.  S.  c.  187,  §  1),  New  York  (3  R.  S.  87, 
§  28),  Ohio  (1886  R.  S.  §  6090),  Texas 
(1879  R.  S.  Art.  2038),  Wisconsin  (1878 
R.  S.  §  3852).  In  other  states  the  same 
result  is  probably  attained  by  the 
statutes  regulating  the  administration 
of  insolvent  estates,  considered  in  the 
American  note  on  p.  *878,  ubi  infra. 

For  taxes  assessed  against  the  de- 
cedent or  his  personal  representative 
see  p.  198,  supra. 
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♦SECTION  III. 
Of  debts  by  specialty,  and  by  simple  contract.] 

Formerly  next  in  precedence  in  the  order  of  payment  were  debts  by 
special  contract  ;  as  on  bonds,  covenants,  and  other  instruments 
under  the  seal  of  the  party  :  all  these  must  have  been  paid  by  an  exec- 
utor or  administrator  before  debts  by  simple  contract  (s). 

But  now  by  etat.  32  &  33  Vict.  c.  46,  after  reciting  "  that  it  is  ex- 
pedient to  abolish  the  distinction  as  to  priority  of  pay-  stat.  88&33  vict. 
ment  between  specialty  and  simple  contract  debts  of  ciaity  and  "simple 
deceased  persons,"  it  is  enacted  by  s.  1,  that  in  the  ad-  aeraaled  "^per^oSs 
ministration  of  the  estate  of  every  person  who  shall  die  aeg^reeafter  ist^of 
on  or  after  the  1st  day  of  January,  1870,  no  debt  or  Ja""*'?.  18™. 
liability  of  such  person  shall  be  entitled  to  any  priority  or  preference 
by  reason  merely  that  the  same  is  secured  by  or  arises  under  a  bond 
deed,  or  other  instrument  under  seal,  or  is  otherwise  made  or  consti- 
tuted a  specialty  debt  :  but  all  the  creditors  of  such  person,  as  well 
specialty  as  simple  contract,  shall  be  treated  as  standing  in  equal 
degree,  and  be  paid  accordingly  out  of  the  assets  of  such  deceased 
person,  whether  such  assets  are  legal  or  equitable,  any  statute  or  other 
law  to  the  contrary  notwithstanding  :  Provided  always  that  this  act 
shall  not  prejudice  or  affect  any  lien,  charge,  or  other  security  which 
any  creditor  may  hold  or  be  entitled  to  for  the  payment  of  his  debt. 

A  debt  for  rent  which  also  ranked  in  the  same  degree  as  a  debt  by 
obligation,  or  other  instrument  under  seal,  has  now  no  _    , 
preference  {t). 

A  bond  or  covenant  merely  voluntary  shall  be  postponed  to  simple 
contract  debts,  which  are  bona  fide  owing  for  valuable  voluntary  bonds 
consideration  ;  but  such  bond  or  covenant,  if  not  *to  the  "  covenants, 
prejudice  of  creditors,  must  be  paid  by  the  executor,  and  in  prefer- 
ence to  legacies  (u).  For  a  bond  or  covenant,  however  voluntary, 
transfers  a  right  in  the  lifetime  of  the  obligor  ;  whereas  legacies  arise 

f  See  American  note  at  end  of  this  (a)  Jones  v.  Powell,  1  Eq.  Cas.  Abr. 

Section.  84,  pi.  2.     Cox  v.  Barnard,  8  Hare,  310. 

(«)  Pinchon's  Case,  9  Co.  88,  J.  Hales  ®.  Cox,  32  Beav.  118.    Bawson 

(Q  Re   Hastings,   6    C.   D.    610.     A  «.  Kearston,   3  Sm.  &  G.  314.     Cred- 

landlord  has  therefore  no  preferential  Itors  by  specialty,  who  are  mere  volun- 

claim  against  the  estate  of  a,  deceased  teers    as    against  the  devisees  of   the 

tenant  for  rent  in  arrear  at  the  death  of  debtor,  have  a   right  to  stand  in   the 

the  tenant  as  against  the  simple   con-  place  of  mortgagees  :  Lomas  v.  Wright, 

tract  creditors  :  iUd.  3  M.  &  K.  769. 

[*869]         [*870] 
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from  tlie  will,  which  takes  effect  only  from  the  testator's  death,  and 
therefore  they  ought  to  be  postponed  to  a  right  created  in  his  life- 
time (a;). 

Accordingly  it  has  been  held,  that  the  payment  of  the  expenses  of 
the  reconveyance  of  mortgaged  premises  to  the  real  representative, 
and  the  costs  of  an  ejectment  to  recover  the  mortgaged  premises, 
ought  to  be  postponed  by  an  executor  to  the  payment  of  an  annuity 
creditor  by  voluntary  deed  :  And  further,  that  an  executor  cannot,  as 
against  such  voluntary  creditor,  be  allowed  a  payment  made  out  of 
the  assets  on  account  of  a  mortgage  debt,  created  by  an  ancestor  of 
the  testator,  to  whom  the  mortgaged  estate  had  descended  (y). 

In  the  case  of  Tanner  v.  Byne  (2),  a  husband  made  a  postnuptial 
settlement  of  4,000?.  in  favor  of  his  wife  and  children  ;  and  then,  in 
consideration  of  the  4,000?.  expressed  to  have  been  lent  to  him  by  the 
trustees  of  the  settlement,  he  made  a  mortgage  to  them  of  a  real  estate 
to  secure  that  sum,  and  covenanted  to  repay  it  :  The  husband  never, 
in  fact,  paid  the  4,OO0Z.  to  the  trustees  ;  nevertheless,  it  was  holden 
by  Sir  John  Leach,  V.-C,  tliat  they  were  specialty  creditors  of  the 
husband.  Further,  it  has  been  held  that  a  voluntary  bond,  assigned 
for  value,  ought,  in  the  administration  of  assets,  to  stand  upon  the 
same  footing  as  a  bond  originally  given  for  value  :  And  accordingly 
it  was  decided  that  the  assignee  for  value  of  an  equitable  interest  in 
the  money  payable  under  *a  voluntary  bond,  was  not  postponed  to 
simple  contract  debts  (a). 

An  executor  has  no  authority  to  pay  a  bond  founded  on  an  usurious 
Bonds asurious  or  Contract  (given  when  by  law  usury  was  prohibited)  or 
^x  turpi  causa.  ^  ijond  ex  turpi  causa  :  such  payment  will  amount  to  a 
devastavit,  as  well  against  legatees  as  against  creditors  (5) 

With  regard  to  priorities  of  the  different  classes  of  debts  a  distinc- 
Tuture  debts  ^^"'^  ^^®  always  been  drawn  between  contingent  securities 
and  those  for  future  debts.  Thus  it  was  held  that  if  a 
statute  or  recognizance  were  for  the  payment  of  a  sum  of  money  at  a 
day  certain,  although  the  day  were  not  arrived,  yet  it  was  a  debt  of 
the  same  class  with  other  statutes  ;  for  it  was  a  present  and  immediate 
■duty  to  be  discharged  at  a  future  period  (c). 

{x)  Toller,  383.  (J)  ■Wlnchcombe  v.  Bishop  of   "Wln- 

{y)  Edwards  v.  Edwards,   3    Cr.   &      Chester,  Hob.  167,  cited  1  Brownl.  33. 

Mees.  613.  .  Robinson  v.  Gee,  1  Ves.  Sen.  354. 

(z)  1  Sim.  160.  (c)  Robsoti  ®.  Francis,   1   Roll.   Abr. 

(a)  Payne    D.   Mortimer,  4  De  G.  &      935.     Exors.  (Q.)  3.     1  Roll.  Rep.  405, 

Jones,  447.  pi.  36.  8.  C.  cited  by  Vaughan,  C.  J., 
[*871] 
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But  where  there  were  two  debts  upon  specialties,  and  of  one  the 
day  of  payment  was  past,  and  of  the  other  the  day  of  payment  was 
not  come,  it  was  held  that  the  executor  might  not  pay  the  latter  debt 
before  the  former  (<?). 

With  respect  to  contingent  debts,  the  executor  cannot  generally  pay 
anything  until  the  contingency  has  occurred,  and  could 

,j.  1/^i  •!  .TT  ,        Contingent  debts. 

not  formerly  refuse  to  pay  a  smgle  contract  debt  on  the 
_ground  that  he  might  have  to  provide  for  contingent  specialty  debts. 
This  latter  proposition  appears  from  the  cases  cited  below  as  they 
stood  in  former  editions  of  this  work.  But  with  regard  to  the  former 
proposition  it  is  to  be  observed  that  inasmuch  as,  if  the  estate  of  the 
deceased  is  insolvent  it  is  provided  by  sect.  10  of  the  Judicature  Act, 
1875,  that  the  same  rule  shall  jjrevail  and  be  observed  as  to  debts  and 
*liabilities  provable,  and  as  to  the  valuation  of  annuities  and  future 
and  contingent  liabilities,  respectively,  as  may  be  in  force  for  the  time 
being  under  the  Law  of  Bankruptcy  with  respect  to  the  estate  of  per- 
sons adjudged  bankrupt,  it  would  seem  that  in  the  case  of  insolvent 
estates  a  contingent  creditor  may  have  his  debt  valued  and  prove 
immediately. 

With  respect  to  contingent  securities,  it  was  held  that  they  should 
not  stand  in  the  way  of  debts  of  inferior  degree  :  Therefore,  if  the 
condition  of  a  recognizance  were  for  the  payment  of  100?.  to  an  infant 
when  he  came  to  his  full  age,  the  recognizance  during  the  infancy  was 
no  bar  to  debt  upon  bond,  because  it  was  uncertain  whether  ever  any- 
thing should  be  paid  upon  the  recognizance  ;  for  the  infant  might  die 
before  his  full  age,  and  then  nothing  should  be  paid  (e).  So  the  pay- 
ment of  a  simple  contract  debt  before  a  bond  conditioned  for  indem- 
nity used,  when  specialty  debts  had  a  preference,  to  be  held  good,  if 
no  breach  of  the  condition  had  taken  place  (/").  And  if  subsequently 
to  the  payment  of  the  simple  contract  debt,  the  contingency  happened, 
and  the  bonds  were  put  in  suit,  it  was  a  good  defense  for  the  executor 
that  he  had  paid  the  simple  contract  debt,  and  had  no  more  assets 
wherewith  to  satisfy  the  bond  {g). 

Vaugh.   103.     Goldsmitli  v.  Sidcor,  1  pi.  3.    1  Roll.  Rep.  405,  pi.  36.     Harri- 

Eoll.  Abr.  935,  936,  pi.  4.     S.  C.  Cro.  son's  Case,  5  Co.  38, 1. 

Car.  363.  (/)  Eeles  v.  Lambert,  Aleyn,  40.     8. 

[d)  1  Roll.  Abr.  937,  tit.  Exors.  (R.)  C.  cited  in  3  Vern.  101. 

pi.  5  (citing  Doctor  and  Stud.  77,  6.  9  (g)  See  Collins  «.  Crouch,  13  Q.  B.  543. 

E.  4,  13).     Wentw.  Off.  Ex.  Ch.  13,  pp.  Aacord.     See  also  Philips  «.   Echard, 

277,  378,  14th  edition.  Cro.  Jac.  8.,  where  all  the  court  agreed, 

(«)  Robinson  v.  Francis,  Bridgm.  79.  that  if  an  executor  pay  debts  upon  an 

S.  C.  1  Roll.  Abr.  935,  tit.  Exors.  (Q.)  obligation,  before  a  statute  is  broken, 
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In  the  case  of  Read  v.  Blunt  (A),  the  testator  had  entered  into  a 
covenant  with  the  plaintiff,  for  securing  to  hina  an  annuity  for  his  life, 
and  had  executed  a  warrant  of  attorney,  as  a  further  security,  but 
judgment  had  not  been  entered  up  *under  it  :  The  bill  prayed  for  an 
account  of  the  testator's  assets,  and  that  the  defendants,  his  executors, 
might  be  ordered  to  set  apart  a  sufficient  part  of  the  assets,  to  answer 
the  future  payments  of  the  annuity  :  and  that  in  the  meantime  they 
might  be  restrained  from  parting  with  any  of  the  assets,  either  to  the 
creditors  or  legatees  of  the  testator :  Some  of  the  testator's  simple 
contract  debts  remained  unpaid,  but  the  annuity  was  not  in  arrear,  and 
the  executors  had  a  balance  in  hand  :  And  it  was  contended  that  the 
relief  asked  was  frequently  granted  in  the  case  of  legatees  (i)  :  But 
Sir  L.  Shadwell,  V.-C,  refused  the  motion  for  an  injunction,  and  said, 
that  "  if  there  was  anything  like  misapplication  of  assets  in  this 
case,  that  would  be  a  reason  for  the  Court  interfering  :  The  executors 
may,  by  law,  the  day  before  an  installment  of  the  annuity  becomes  due, 
apply  the  whole  of  the  assets  to  pay  the  simple  contract  debts  (A;)  r 
The  case  of  a  bond  creditor  is  different ;  for,  when  the  condition  of  a 
bond  is  broken,  the  whole  penalty  is  due  :  Here  no  case  has  been  made 
out  of  probable  misapplication  of  assets  ;  and  certainly  none  has 
been  made  out  of  the  past  misapplication." 

However,  where  the  contingency  has  taken  place  by  a  breach  of  the 
condition,  the  securities  will  stand  in  the  same  *rank  as  other  debts, 
and  the  conusees,  obligees,  or  covenantees  may  enforce  their  claims 

and  afterward  a  covenant  is  broken,  see  post,    Pt.   III.  Bk.   III.    Ch.    IV. 

whereby  suit  is  upon  that  statute,  pay-  §  IV. 

ment  of  the  debt  upon  the  obligation,  (&)  As  the  law  stood,  at  the  time  of 
and  that  he  hath  no  more  in  his  hands  this  decision,  the  annuity  could  nothave 
of  the  testator's  goods,  is  a  good  bar  been  apportioned  ;  and  therefore,  the 
against  the  statute.  However,  in  Wood-  debt  was  contiiigent  on  the  event  of  the 
cock  «.  Hern,  Groldsb.  143,  pi.  57,  the  annuitant  living  till  the  day  of  payment ; 
reporter  assumes,  that  if  the  executor  and  the  case  fell  within  the  rule  (above 
pays  the  debt  and  the  statute  is  broken,  stated)  as  to  the  priority  of  simple  con- 
he  would  be  chargeable  by  a  devastavit  tract  debts  payable  inprcesenti  to  contiri- 
of  his  own  proper  goods.  gent  debts  by  specialty.  But  since  the 
(A)  5  Sim.  567.  stat.  4.  Wm.  IV.  c.  23,  s.  3  and  33  &  34 
(j)  Slanning  «.  Style,  8  P.  Wms.  336.  Vict.  c.  35  (see  ante,  p.  *729)  the  claim 
The  question,  whether  an  annuitant  of  the  personal  representatives  of  the 
under  a  will,  has  a  right  to  have  an  annuitant  for  an  apportionment  may, 
adequate  portion  of  the  assets  set  aside  perhaps,  stand  on  a  diiferent  footing, 
for  the  satisfaction  of  his  legacy,  turns  and  be  entitled  so  far  as  regards  the 
on  an  entirely  different  principle,  con-  part  apportionable  to  the  past  to  have 
nected  with  the  appropriation  of  lega-  it  treated  as  a  debt  in  pnmenti. 
cies  payable  in  futuro.  As  to  which, 
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under  them,  as  debts  due  in  praesenti,  whether  the  debt  is  ascertained, 
or  the  damages  are  unliquidated  ;  Thus  in  Cox  v.  Joseph  [I),  the 
testator  had  executed  a  bond  in  2,800^.  conditioned  to  indemnify 
the  obligee  against  another  bond  for  800^.  which  he  had  executed 
jointly  with  the  testator  as  surety  for  the  debt  of  the  testator,  in 
whose  lifetime  the  800/.  had  become  due,  and  were  still  unpaid  : 
And  it  was  held  a  good  plea  in  bar  by  the  executrix,  to  a  simple 
contract  creditor,  that  the  bond  for  2,800?.  was  unpaid,  and  that 
she  had  not  assets  more  than  sufficient  to  satisfy  the  penalty  of 
it.  So  in  Musson  v.  May  {m),  the  intestate  and  another  were 
jointly  indebted  as  partners,  and  the  intestate,  for  a  valuable  con- 
sideration, on  dissolving  partnership,  covenanted  that  he  alone 
would  pay  the  joint  debts,  and  indemnify  his  partner  against  them  : 
The  intestate  died,  leaving  partnership  debts  undischarged  :  And 
Sir  Wm.  Grant  held,  that  the  covenantee  was  to  be  considered  as  a 
specialty  creditor  under  the  covenant,  at  the  time  of  the  death  of 
the  intestate. 

In  an  early  decision  {n),  the  testator  acknowledged  a  recognizance 
in  the  nature  of  a  statute  staple,  whereof  the  defeasance  was,  that, 
whereas  the  conusee  and  testator  were  bound  in  a  bond  to  B.,  a 
stranger,  for  the  debt  of  the  testator,  and  as  his  surety,  with  condition 
for  payment  of  100/.  at  a  day  yet  to  come,  it  was  granted  by  the  said 
defeasance,  that  if  the  testator,  his  executors,  or  assigns,  paid  the  100/. 
to  B.  at  the  day,  then  the  statute  should  be  void  :  And  it  was  holden, 
that,  though  in  this  case  the  day  of  payment  was  not  yet  come,  and 
though  it  was  a  collateral  sum  to  be  paid  to  a  stranger  to  the  statute, 
and  not  to  the  conusee,  and  so  no  duty  to  the  conusee,  and  peradven- 
ture  the  heir  of  the  testator  would  pay  the  money  at  the  day,  yet,  inas- 
much as  it  was  for  payment  of  the  money  certain,  for  which,  by 
intendment,  the  executor  *would  be  charged,  the  executor  might 
plead  this  statute,  in  bar  of  an  action  of  debt  upon  a  bond,  before  the 
day  of  payment  came. 

Last  in  order  of  payment  came  debts  on  simple  contract ;  as  on 
bills  or  notes  not  under  seal,  and  verbal  promises,  or  jj^^jg  ^^  eimpie 
such  as  are  implied  in  law.  contract. 

Of  debts  of  this  nature,  those  due  to  the  king  shall,  it  seems,  be 
satisfied  before  debts  due  to  subjects  (o).     The  wages,  also,  of  domestic 

©  5  T.  R.  307.  (ra)  Goldsmith  v.  Sidnor,  1  Roll.  Abr. 

(m)  3  V.  &  B.  194.  935,  tit  Exors.  (Q.)  pi.  4. 

(o)  8  Bac.  Abr.  80,  tit.  Exors.  (L.)  3. 
[*875] 


222 


Of  the  Duties  of  an  Executor.       [Pt.  III.  Bk.  il. 


servants  and  of  laborers,  are  considered  by  some  authorities  to  be 
entitled  to  a  preference  (jo). 

*The  damages  recovered  in  an  action  against  an  executor  or  adminis- 
Damages  for  in-  trator,  under  the  Stat.  3  &  4  Wm.  IV.  c.  42,  s.  2,  in 
Jecea«ea°to  the  I'espect  of  any  injury  by  the  deceased  to  the  real  or  the 
'ro'  erty^'of  °an-  personal  property  of  another  (§■),  are  by  that  statute, 
"'''«'■  directed  to  be  payable  in  like  order  of  administration 

as  the  simple  contract  debts  of  the  deceased. 

Formerly  damages  for  dilapidations,  payable  by  the  executors  or 
administrators  of  the  late  incumbent  of  a  benefice  to  his 
successor,  were  postponed,  in  order  of  payment,  to  the 
debts  of  the  deceased  of  every  description  (r). 

But  now  the  amount  and  mode  of  payment  of  damages  for  dilapida- 
tions payable  by  the  executors  or  administrators  of  the  late  incumbent 
of  a  benefice  to  his  successor,  is  governed  by  the  provisions  of  the 
Ecclesiastical  Dilapidations  Act,  1871  (s)  (34  &  35  Yict.  c.  43).     The 


Silapidations. 


(p)  Black.  Com.  511.  Toller,  286. 
It  is  (liflBcult  to  point  out  any  legal 
ground  on  which  such  preference  can 
he  claimed.  Blackstone  refers  to  1 
Roll.  Abr.  937,  where  it  is  said  that 
debts  for  servants'  wages,  within  the 
Statute  of  Laborers,  shall  be  paid  before 
simple  contracts,  "come  moi  semble." 
This  distinction  as  to  wages  within  the 
statute  seems  to  refer  to  the  doctrine, 
that  an  action  of  debt  would  lie  for 
them,  against  an  executor,  but  not  for 
other  wages.  That  difference,  however, 
appears  to  have  ceased  to  be  of  any  im- 
portance, since  it  has  been  established 
that  assumpsit  lies  against  an  executor 
on  the  simple  contract  of  his  testator. 
See  post,  Pt.  V.  Bk.  II.  Ch.  I.  With 
regard  to  the  payment  of  wages  in  the 
distribution  of  a  person  dying  insolvent, 
the  provisions  of  the  statute  51  &  52 
Vict.  c.  62  should  be  noted.  This 
statute  enacts :  "  Sect.  i.  That  in  the 
distribution  of  the  property  of  a  bank- 
rupt and  of  the  assets  of  any  company 
being  wound  up  under  the  Companies 
Act,  1862,  and  the  amending  Acts,  there 
shall  be  paid,  in  priority  to  all  other 
debts,  all  wages  or  salary  of  any  clerk 
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or  servant  in  respect  of  services  ren- 
dered to  the  bankrupt  or  the  company 
during  four  months  before  the  date  of 
the  receiving  order,  or  the  commence- 
ment of  the  winding  up,  not  exceeding 
£50 ;  and  all  wages  of  any  laborer  or 
workman  not  exceeding  £35  whether 
payable  for  time  or  for  piecework,  in 
respect  of  services  rendered  to  the  bank- 
rupt or  the  company  during  two  months 
before  the  date  of  the  receiving  order 
or  the  commencement  of  the  winding 
up  ;  with  a  proviso  in  the  case  of  a 
laborer  in  husbandry,  who  has  con- 
tracted for  the  payment  of  part  of  his 
wages  in  a  lump  sum  at  the  end  of  the 
year  of  hiring,  that  he  shall  have  prior- 
ity for  the  whole  of  such  sum  or  such 
proportional  part  as  the  Cou<  decides 
to  be  due."  And  sect.  1  (6)  that  the 
above  provisions  shall  apply  in  the  case 
of  a  person  dying  insolvent,  as  if  he 
were  a  bankrupt,  substituting  the  date 
of  the  death  for  that  of  the  receiving 
order. 

(?)  See  post,  Pt.  IV.  Bk.  II.  Ch.  I.  §  I. 

(?•)  Degge's  Parson's  Counsellor,  p.  91. 
Bryan  v.  Clay,  1  E.  &  B.  88. 

(s)  Sects.  39-36. 
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bishop,  within  three  months  of  the  avoidance  of  th,e  benefice,  directs 
the  diocesan  surveyor  to  inspect  and  report  to  him  what  sum  is 
required  to  make  good  the  dilapidations  to  which  the  estate  of  the 
late  incumbent  is  liable,  the  executors  or  administrators  of  such  late 
incumbent  having  a  right  of  entry  with  their  surveyor  upon  the 
premises  of  the  vacated  benefice  until  the  final  settlement  of  the  ques- 
tion of  dilapidations.  The  surveyor  sends  a  copy  of  his  report  (when 
made)  to  the  new  incumbent,  and  also  to  the  executors  and  adminis- 
trators of  the  late  incumbent,  and  to  this  report  it  is  competent  to 
such  executors  and  administrators,  as  well  as  to  the  new  incumbent, 
within  one  month's  time  (f),  to  state  in  writing  their  objections  and 
transmit  them  to  the  bishop.  The  bishop  shall  in  uncontested  cases, 
as  soon  as  conveniently  may  be  after  the  time  for  the  transmission  of 
objections  has  expired,  and  in  contested  cases  after  consideration  of 
the  whole  matter,  make  an  order  stating  the  repairs  and  their  cost  for 
which  the  exe*outors  or  administrators  of  the  late  incumbent  are 
liable,  and  shall  send  a  copy  of  such  order  to  the  new  incumbent, 
another  copy  to  such  executors  or  administrators,  and  a  third  copy  to 
the  registrar  of  the  diocese  (m). 

The  sum  stated  in  the  order  as  the  cost  of  the  repairs,  is  a  debt  due 
from  the  executors  or  administrators  of  the  late  incumbent,  and  is 
recoverable  as  such  at  law  or  in  equity  (x). 

The  sum  so  stated  in  the  order  made  by  the  bishop  as  the  cost 
of  the  repairs,  is  a  debt  payable  to  the  new  incumbent  out  of  the 
assets  of  the  late  incumbent  pari  passu  with  the  debts  of  his  other 
creditors  (y). 

Avery  important  question  arises  with  respect  to  contingent  debts  ; 
viz.,  whether  an  executor  or  administrator  can  pay  p^y^g^j  „,  .^g^. 
legacies,  or  deliver  over  a  residue,  where  there  is  an  out-  Ji^s  before  con- 

o  5  ^  tmgent  aebts,  or 

standinsr  covenant,  or  like  obligation   of  the  testator,  debts  of  which  an 

o  J  c  '    executor   haa  no 

which  may  or  may  not  be  broken  hereafter  :  And  a  notice. 
further  question  occurs,  connected  in  some  degree  with  the  present 
inquiry,  viz.,  whether,  under  any  circumstances,  an  executor  can  be 
allowed  payments  made  to  legatees,  as  against  creditors  of  whose 
claims  he  had  no  notice.  But  it  will  be  more  convenient  to  consider 
these  points  hereafter,  together  with  the  subject  of  the  Payment  of 
Legacies  generally  (2). 

(*)  The  bishop  may,  however,  if  he  (»)  Sect.  36. 

thinks  fit,  for  special  reasons,  receive  (2/)  Re  Monk,  35  C.  D.  583. 

objections  at  a  later  period,  sect.  88.  (?)  Post,  Ft.  III.  Bk.  III.  Ch.  IV.  §  I. 

(m)  Sects.  34,  35. 
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It  may  be  proper,  in   conclusion,   to   consider  the  subject  of  the 
.  .  V.    priority  of  the  debts  of  the  deceased  with  reference  to 

Priority  of  debts    V  j 

with  respect  to  an  the  character  of  an  executor  de  son  tort.     It  has  appeared 

pxpp  n  for    dis    S(yth 

tori.  in  a  former  part  of  this  work,  that  if  a  creditor  brings 

an  action  against'  such  an  executor,  the  defendant  may  give  in  evi- 
dence, under  a  plea  of  pUne  administravit,  payments  by  himself  of 
just  debts  of  the  deceased  which  have  exhausted  all  the  assets  which 
have  come  to  his  hands  (a),  although  it  *will  aflEord  him  no  defense, 
that  after  action  brought  and  before  plea  pleaded,  he  delivered  over 
such  assets  to  the  rightful  executor  or  administrator  (5).  Neverthe^- 
less,  he  is  justified,  even  after  action  brought,  in  applying  the  assets 
which  are  in  his  hands  to  the  payment  of  a  debt  of  a  superior  degree. 
Tlius  in  the  case  of  Oxenham  v.  Clapp  (c),  the  plaintifE  declared  in 
assumpsit  against  the  defendant  as  executrix  for  work  and  labor  done 
by  him  as  the  attorney  of  the  deceased  :  The  defendant  pleaded,  that 
since  the  exhibiting  of  the  bill  she  had  exhausted  the  assets  which  had 
come  to  her  hands  in  the  payrtient  of  a  bond  debt  of  her  testator  :  The 
plaintiff  replied,  that  the  defendant  was  executrix  of  her  own  wrong, 
that  she  had  never  been  called  on  to  pay,  nor  had  paid  the  money  due 
upon  the  bond,  and  that  at  the  time  of  exhibiting  the  bill  she  had 
sufficient  assets  to  satisfy  the  plaintiff  :  The  defendant's  rejoinder 
merely  repeated  the  allegation  in  the  plea,  that  she  had  paid  the  money 
due  on  the  bond  :  Whereupon  the  plaintiff  demurred  ;  and,  after  argu- 
ment, the  Court  of  K.  B.  gave  judgment  upon  the  demurrer  for  the 
defendant. 

However,  Lord  Tenterden  observed  in  this  case  that  he  was  not 
prepared  to  say,  that  if  it  had  been  alleged  that  the  payment  had  been 
voluntary,  the  defendant  could  have  justified  paying  a  debt  of  equal 
degree  with  that  of  the  plaintiff  :  because  that  might  have  been  taking 
an  undue  advantage  of  her  own  wrong. 

It  may  be  inferred  from  that  which  has  been  shown  in  this  section 
with  respect  to  a  rightful  executor,  that  when  it  is  laid  down  that  an 
executor  de  son  tort  may  defend  himself,  in  an  action  by  a  creditor,  by 
showing  that  he  has  applied  all  the  assets  come  to  his  hands  in  the 
payment  of  debts,  it  must  be  intended  that  such  debts  were  of  equal 
or  superior  degree  to  those  upon  which  the  action  is  brought  (d). 

(a)  Ante  p.  *218.  (c)  3  B.  &  Adol.  309. 

(J)  Ante,  p.  *219.  (d)  3  Black.  Comm.  507,  508. 

f  Payment  of  debts —  When  to  be  made.      sonal  representative  is  allowed  one  year 
In  most  of  the  United  States  tlie  per-      after   issue  of  letters  to  him   within 
[*878] 
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which  to  pay  the  debts  of  the  deceased. 
As  to  this,  see  Limitation  of  actions,  ubi 
infra,  vol.  3. 

The  payment  of  debts  must,  in  gen- 
eral, precede  the  distribution  to  legatees 
or  next  of  kin,  and  executors  will  be- 
come liable  to  creditors  for  any  loss 
occasioned  by  their  disregard  of  this 
rule,  State  v.  Roth,  47  Ark.  332  ;  Mc- 
intosh «.  Hambleton,  35  Ga.  95  ;  Dean 
'0.  Partis,  11  Ala.  104  ;  although  the 
debts  are  foreign  debts,  De  Sobry  ». 
De  Laistre,  3  Harr.  &  J.  324;  and 
although  the  inability  of  the  estate  to 
pay  debts  is  due  to  subsequent  events, 
such  as  the  outbreak  of  civil  war, 
Mcintosh  V.  Hambleton,  ubi  supra; 
and  even,  it  has  been  held,  although 
they  have  settled  their  account  and 
obtained  a  discharge  from  the  Pro- 
bate Court.  Thomas  «.  Riegel,  5 
Rawle  366.  But  they  will  not  be 
liable  for  such  payment  made  by 
order  of  the  court  to  a  residuary 
legatee,  although  the  order  was  made 
on  their  own  mistaken  representations 
as  to  the  suificiency  of  the  estate. 
Witters  v.  Sowles,  33  Fed.  Rep.  130. 
So,  the  rights  of  resident  creditors  to 
have  land  of  the  deceased  sold  for  the 
payment  of  his  debts  will  be  preferred 
to  the  claims  of  heirs  for  whose  benefit 
a  bill  has  been  filed  by  a  foreign  admin- 
istrator to  enforce  a  vendor's  lien  of  the 
intestate  against  the  land.  Bonnell 
-».  Holt,  89  111.  71. 

What  debts  are  payable — Order  for 
payment.  An  executor  or  administra- 
tor will  be  allowed  credit  in  his  account 
for  the  payment  of  lawful  debts.  Ex- 
cept where  the  statute  requires  formal 
allowance  (See  American  note,  p.  *881, 
ubi  infra),  an  order  of  the  court  for  pay- 
ment is  not  necessary.  In  New  York, 
the  surrogate  is  by  statute  expressly 
authorized  to  make  such  order.  Code 
C.  P.  §  3717  ;  and  the  order  may  be 
made  on  the  application  of  an  assignee 
of  the  creditor,  as  well  as  of  the  origi- 


nal creditor.  Estate  of  Moderno,  28 
Abb.  N.  C.  57.  Disobedience  to  such 
order  is  a  breach  of  the  administration 
bond,  Thayer  v.  Clark,  48  Barb.  243  ; 
and  renders  the  administrator  individ- 
ually liable  to  the  creditor,  in  Michigan. 
Palm's  Appeal,  44  Mich.  637.  In  an 
action  on  the  bond  the  order  of  the 
Probate  Court  is  conclusive  as  to  the 
debt.     Thayer  v.  Clark,  ubi  supra. 

Where  a  debt  is  barred  by  the  Statute 
of  Limitations,  the  executor  may  be  in- 
joined  from  paying  it.  Butler  «.  John- 
son, 111  N.  Y.  304,  revg.  44  Hun  306. 
But  if  he  pays  such  debt  in  good  faith 
and  without  objection  of  any  party 
interested  in  the  estate,  he  may  he 
allowed  for  it.  Ritter's  Appeal,  33  Pa. 
St.  95.  And  such  payment  has  been 
held  good,  even  where  it  was  made  in 
disregard  of  a  notice  from  a  devisee 
requiring  the  executor  to  plead  the 
statute  or  give  the  devisee  an  oppor- 
tunity to  set  up  the  defense.  Payne  v. 
Pusey,  8  Bush  504.  So,  he  may  be 
allowed  for  the  payment  of  a  gaming 
debt  without  knowledge  of  its  char- 
acter. Coffee  v.  Ruffin,  4  Coldw.  487. 
But  where  he  pays  without  protest  a 
doubtful  claim  (United  States  legacy 
tax)  afterward  adjudged  to  be  Invalid, 
he  will  be  personally  responsible.  Mat- 
ter of  Peyser,  5  Dem.  244. 

Provision  is  made  in  many  states  for 
the  payment  or  protection  of  contin- 
gent debts,  or  debts  not  yet  due.  See 
American  note,  p.  *881,  ubi  infra. 
And  the  court  may,  in  a  proper  case, 
direct  the  retention  of  funds  to  provide 
for  such  a  debt,  e.  g.,  for  the  contingent 
deficiency  on  a  mortgage,  Williams  r. 
Eaton,  3  Redf.  503  ;  or  may  modify  an 
order  for  payment  of  debts,  so  as  to 
include  a  judgment  rendered  in  the 
United  States,  court  after  the  original 
order  for  payment,  which  rendered  the 
estate  insufiicient  and  made  a  pro  rata 
payment  necessary.  Ames  v.  Slater, 
37  Minn.  70. 
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Executor's  contracts.  For  the  liabil- 
ity of  the  estate  of  the  deceased,  as  well 
as  the  individual  liability  of  the  execu- 
tor or  administrator,  on  contracts  made 
by  him  as  such,  see  pp.  *1661,  et  seq., 
ubi  infra. 

Interest — Set-off.  Debts  of  the  de- 
ceased are  to  be  paid  with  interest 
before  any  distribution  is  made  to  next 
of  kin  or  legatees.  Williams  v.  Ameri- 
can Bank,  4  Met.  380  ;  Bowers  v.  Ham- 
mond, 139  Mass.  360.  And,  in  general, 
debts  belonging  to  the  preferred  class 
are  entitled  to  interest  before  debts  of 
an  inferior  class  are  paid.  Scliultz's 
Appeal,  11  Serg.  &.  R.  182.  If  land  is 
sold  for  the  payment  of  debts,  the  in- 
terest is  reckoned  up  to  the  return  day 
of  the  order  of  sale.  Ramsey's  Appeal, 
4  Watts  '71.  In  some  states  where 
formal  allowance  of  claims  is  provided 
for  (see  American  note,  p.  *881,  ubi 
infrci)  interest  from  the  date  of  allow- 
ance included  in  the  order  for  pay- 
ment. Estate  of  Glenn,  74  Cal.  567; 
Mowry  «.  Peck,  3  R.  I.  60  ;  Bowen  ». 
Evans,  70  la.  368  ;  Estate  of  McCune, 
76  Mo.  200 ;  unless  the  estate  is  insol- 
vent. Camp  V.  Grant,  21  Conn.  41. 
But  see,  as  to  the  effect  of  a  statute 
making  the  right  to  interest  dependent 
on  presentment  within  the  year,  where 
the  delay  was  waived  by  the  executor, 
Croninger  v.  Marthen,  83  Ky.  663. 

As  to  the  availability,  by  way  of  set- 
off against  debt  due  to  the  estate  of  the 
deceased,  of  claims  which  have  been 
barred  for  want  of  due  presentment, 
see  American  note,  p.  *881,  ubi  infra. 
And  as  to  set-off  generally  against  debts 
owing  by  or  to  the  estate,  see  vol.  3, 
ubi  infra.  The  negligent  disregard  of 
rights  of  set-off  belonging  to  the  estate 
of  the  deceased  in  making  payment  of 
the  debts  will  render? the  personal 
representative  responsible  individually. 
Payment  by  note — Depredated  cur- 
rency. Where  payment  of  debts  of 
the  estate  is  made  by  the  individual 


note  of  the  executor  or  representative, 
it  operates  no  discharge  of  .the  estate 
unless  paid.  Dunne  «.  Deery,  40  la. 
251  ;  Douglas  v.  Eraser,  3  McCord  Ch. 
103.  But  see,  contra,  Huss  i>.  Rice 
(Ky.),  17  S.  W.  Rep.  869.  And  as  to 
the  right  to  credit  in  his  account  for 
such  payment,  see  Estate  of  Dunne,  58 
Cal.  543 ;  as  to  the  personal  liability 
created  by  such  note,  see,  p.  *1661,  n., 
ubi  infra. 

And  even  where  depreciated  currency 
is  received  in  payment  and  so  accepted 
by  the  creditor,  he  cannot  afterward 
revive  the  debt,  Trammel  «.  Philleo, 
33  Tex.  395  ;  Caruthers  ».  Corbin,  38 
Ga.  75  ;  but  the  executor  will  only  be 
credited  with  the  value  of  the  currency 
paid  by  him  at  the  time  .of  payment. 
Caruthers  v.  Corbin,  ubi  supra.  The 
amount  to  be  charged  or  credited  in 
accounting  will  be  considered  more 
fully  hereafter,  p.  *1759,  n. 

Subrogation  of  executor.  Where  an 
executor  or  administrator  advances, 
money  for  the  payment  of  claims,  he- 
may  reimburse  himself  out  of  the  fund 
afterward  received,  Dunson  v.  Payne, 
44  Tex.  539 ;  although  the  advances 
may  be  made  (by  widow)  before  letters 
issued.  Jenks  i>.  Terrell,  73  Ala.  338. 
He  is  entitled  to  credit  therefor  in  his 
account,  'Rogers  v.  Weaver,  5  Ohio 
536  ;  and  to  be  reimbursed  after  his 
removal,  Chamberlin  v.  McDowell,  15 
Stew.  (N.  J.)  628  ;  and  is  subrogated 
to  the  creditor's  rights  as  against  the 
real  property  of  the  deceased,  De  Con- 
cilio  V.  Brownrigg  (N.  J.  Ch.),  25  Atl. 
Rep.  383  ;  Leddell  •e.  McVicker,  6 
Halst.  44  ;  Clayton  v.  Somers,  12  C.  E. 
Gr.  330  ;  Gaw  «.  Huflfman,  12  Gratt. 
628  ;  and  such  right  is  available  as  a 
defense  to  objections  against  the  use  of 
the  rents  for  that  purpose  by  an  ad- 
ministrator pendente  lite.  Woolley  v. 
Pemberton,  14  Stew.  (N.  J.)  394.  The 
right  to  subrogation  gives  the  executor 
in  such  case  the  position  of  the  original 
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creditor,  and  no  better  one,  i.  e.,  dis- 
allowed as  a  credit  if  it  is  disallowed 
as  a  claim,  Meeker  v.  Swift,  45  Mo.  Ap. 
186  ;  payable  pro  rata  if  the  claim  is 
a  general  debt,  Byrd  ».  Jones,  84  Ala. 
y36  ;  and  preferred  if  it  has  such  pref- 
erence, Chamberlin  i) .  McDowell,  15 
Stew.  (N.  J.)  628  ;  or  to  a  lien  securing 
the  debt  paid,  Kelly  «.  Ball  (Ky.),  19 
S.  W.  Rep.  581  ;  Furth  «.  Wyatt,  17 
Nev.  180  ;  although  "he  was  under  no 
obligation  to  discharge  it.  Jefferson  v. 
Edrington,  53  Ark.  558.  So,  where  he 
has  procured  the  mortgage  to  be  as- 
signed to  a  third  person  to  secure  such 
advance.  Burnett  ».  Lyford  (Cal.),  28 
Pac.  855.  So,  children  consenting  to 
the  payment  of  a  mortgage  debt  out  of 
personal  property  entitled  to  exoneration 
are  subrogated  for  that  purpose  to  the 
creditors'  charge  on  the  land.  Pease  v. 
Egan,  43  N.  Y.  S.  R.  105.  So,  on 
payment  of  the  widow's  exemption  out 
of  lands  sold  for  a  mortgage  debt,  they 
are  subrogated  to  the  rights  of  the  cred- 
itor against  the  personal  property. 
McCord  «.  Wright,  97  Ind.  34  ;  Crow- 
ley V.  Mellon,  53  Ark.  1.  Where  the 
representative  has  redeemed  real  pro- 
perty from  a  tax  sale,  he  may  even  be 
subrogated  to  the  preference  belonging 
to  the  state.  Matter  of  Le  Baron,  3 
Dem.  37.  But  a  mortgagee  who  vol- 
untarily pays  the  taxes  cannot  be  subro- 
gated to  the  rights  which  the  executor 
would  have  had  against  assets  in  his 
hands  if  he  had  paid  them.  Leviness 
V.  Cassebeer,  8  Redf .  491. 

But  it  is  held  in  some  states  that 
where  an  administrator  voluntarily 
pays  a  debt  secured  by  a  judgment  or 
trust  deed  under  the  belief  that  the 
estate  is  sufficient,  he  will  not  be  en- 
titled to  subrogation.  Seaton  ®.  Alcorn, 
51  Miss.  73  ;  Evans  i>.  Halleck,  83  Mo. 
376.  So,  where  it  is  paid  by  a  third 
person  at  the  executor's  request  and 
under  a  misrepresentation  of  the  exec- 
utor that  the  estate  was  solvent.     Win- 


ston ».  Young  (Minn.),  53  N.  W.  Rep. 
1015. 

Subrogation  of  surety.  Where  the 
administrator  of  a  deceased  surety  pays 
the  debt,  the  estate  will  be  subrogated 
against  the  principal  debtor  as  if  the 
debt  had  been  paid  by  the  surety  in 
his  lifetime,  Ward's  Appeal,  100  Pa. 
St.  389  ;  Partee  i>.  Mathews,  53  Miss. 
140  ;  or  if  the  deceased  was  indebted 
jointly  with  others,  the  administrator 
may  have  contribution  against  them. 
McWilliams  v.  Lea,  76  Ga.  888.  So,  if 
the  heirs  pay  certain  moneys  for  the 
maker  of  a  note  to  procure  the  release- 
of  their  intestate  as  indorser  on  the 
note,  they  will  be  subrogated  to  the 
rights  of  the  holder  of  the  note. 
Benedict  v.  Chase,  58  Conn.  196. 

So,  if  a  surety  of  the  decedent  pays 
his  debt,  he  will  be  entitled  to  subroga- 
tion against  the  estate,  e.  g.,  a  joint, 
bond,  as  a  specialty  creditor,  Goodyear 
■i).  Watson,  14  Barb.  481  ;  or  as  a  judg- 
ment creditor  on  a  judgment  rendered 
against  both  surety  and  intestate.  Id. ; 
or  against  the  administrator  and  the 
heirs,  as  sureties  or  parties  secondarily 
liable.  Place  v.  Oldham,  10  B.  Mon. 
400.  So,  generally,  on  a  payment  for 
others  who  are  entitled  to  be  indemni- 
fied by  the  estate  of  the  deceased. 
Campau  a.  Miller,  46  Mich.  148.  But. 
the  surety  on  an  administration  bond 
must  look  first  to  the  administrator  as. 
principal,  before  he  can  obtain  relief 
against  assets  of  the  intestate.  Hazen 
«.  Durling,  1  Gr.  Ch.  183.  And  the 
Probate  Court  cannot  allow  as  a  claimi 
against  the  decedent's  estate  a  debt  paid 
by  the  administrator's  surety  on  a  judg- 
ment recovered  by  a  creditor  against  the 
administrator  and  surety  on  the  bond, 
although  the  surety  by  paying  for  his 
own  protection  the  debt  of  the  intes- 
tate (for  which  land  had  been  sold)  may 
be  subrogated  to  the  creditor's  right 
to  the  purchase  money.  Werneke  v. 
Kenyon,  66  Mo.  275. 
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ior  insolvency  proceedings ;  on  p.  *1366,  pro  rata  share  in  case  of  insolvency. 
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♦SECTION  IV. 

■Of  the  payment  of  an  inferior  debt  by  an  executor  or  administrator 
before  a  superior,  without  notice  ;  and  of  suffering  judgment,  on  an 
inferior  debt,  without  notice  of  a  superior.^ 

Having  thus  considered  the  priority  in  degree  of  the  different  sort 
of  debts  due  from  the  deceased,  it  remains  to  point  out  more  particu- 
larly how  this  precedence  operates  in  the  course  of  administration  of 
assets  by  the  executor  or  administrator  (e). 

It  has  already  been  stated  generally,  that  if  an  executor  or  adminis- 
trator pays  a  debt  of  a  lower  degree  before  one  of  a 

°  .    Kn  executor  may 

liisrher,  he  must,  on  a  denciency  or  assets,  answer  that  ot  voiantariiypayan 

,  .    ,  ,.  ,  .  /   ^^        -r.        •  n  inferior  debt  be- 

a  iugher  out  oi  his  own  estate  (/  ).  cut  it  must  be  un-  fore  a  superior 
derstood,  that  at  the  time  of  such  payment,  he  had  notice 
of  the  existence  of  the  superior  debt :  For  an  executor  may  volun- 
tarily pay  a  debt  of  inferior  nature  before  one  of  a  superior,  of  which 
he  had  no  notice  {g) :  otherwise  it  would  be  in  the  power  of  a  superior 
creditor  to  ruin  an  executor,  by  suppressing  his  security  till  all  the  assets 
were  exhausted  in  the  payment  of  debts  of  an  inferior  degree  (A). 

Again,  it  is  a  general  rule,  that  an  executor  or  administrator  is 
bound  to  plead  a  debt  of  a  liigher  nature  in  a' bar  of  an  ^^  executor  who 
action  brought  against  him  for  a  debt  of  an  inferior  tas  suffered  judg- 

o  ^  ment  on  an  infe- 

nature,  and  riens  ultra,  if  he  has  not  assets  for  both  :  rior debt,  without 

'  '  notice  of  a  supe- 

otherwise  it  will  be  an  admission  of  assets  to  satisfy  rjo'''  ■  "5"''  p'^?*^ 

''     tlie  ]uaEment   in 

both  debts  (i).     *But  it  is  obvious,  that  this  must  also  bar  to  the  supe- 

^  '       .  .  „        .  rior  creditor. 

be  understood  with  the  qualification  that  the  executor 
or  administrator  had  notice  of  the  superior  debt.    Accordingly,  it  was 
established  that  an  executor  or  administrator  might  to  an  action  by  a 
specialty  creditor,   plead   a  judgment   recovered  against   him  on  a 
simple   contract,  without   notice   of    the   specialty   debt,   and   riens 

f  See  American  note  at  end  of  this  Provided  a  reasonable  time  lias  elapsed 

Section.  since  the  testator's  death ;  for  such  pay- 

(«)  This  section  has  been  retained  sub-  ment,  if  precipitate,  would  be  evidence 

stantially  as    it  stood    in  the   former  of  fraud :  Toller,  192. 
editions  of  this  work,  though  theprinci-  (Ji)  3  Bac.  Abr.  82,  tit.  Exors.  (L.)  3. 

pies  laid  down  in  it  will  be  of  much  less  (i)  Rock  v.   Leighton,   1  Salk.   310. 

frequent  application  than  formerly  by  1  Saund.  333,  a.  note.     The  law  gives 

reason  of  specialty  debts  having  lost  no  opportunity  of  setting  up  any  debts 

their  priority  by  82  &  38  Vict.  c.  46.  of  a  superior  nature  to  that  of  an  infe- 

(/)  Ante,  p.  *852.  rior,   except    before    a    plea    pleaded : 

(jr)  Harman  ».  Harman,  2  Show.  492  :  Abbis  v.  Winter,  3  Swanst.  578,  note. 

[*879]         [*880] 
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ultra  (j) :  For,  by  reason  of  having  had  no  notice,  it  was  not  in  the 
power  of  the  executor  or  administrator  to  prevent .  the  recovery  of 
such  judgment,  by  pleading  the  outstanding  superior  debt.  But  in 
the  plea  of  judgment  recovered  to  the  action  by  the  superior  creditor,, 
it  must  be  expressly  averred  that  the  executor  or  administrator  had. 
no  notice  of  the  superior  debt  (k). 

With  respect  to  what  shall  be  sufficient  notice,  there  is  a  distinction 
What  shall  be  between  debts  of  record  and  other  debts.  For  of  debts- 
to*bind'the°ex«>  '^^  record,  an  executor  or  administrator  is  bound  to  take 
"""•  notice  at   his  peril  ;  on  the  principle  that  everyone  is- 

presumed  to  have  cognizance  of  the  proceedings  in  the  king's  courts. 
Thus,  in  Littleton  v.  Hibbins  (l),  a  scire  facias  was  brought  against 
executors,  upon  a  judgment  against  their  testator  in  debt :  They 
pleaded,  that  before  they  had  any  conuzance  of  this  judgment,  they 
had  fully  administered  all  their  testator's  goods  in  paying  debts  upon 
obligations  :  And  it  was  thereupon  demurred  ;  and  after  argument,, 
adjudged  for  the  plaintiff,  that  the  plea  was  bad  ;  for  the  executors  at 
their  peril  ought  to  take  conuzance  of  debts  upon  record. 

*The  difficulty  and  hardship  upon  personal  representatives,  of  find- 
ing such  judgments,  was  the  occasion  of  the  passing  of  the  statute  of 
4  &  5  Wm.  &  M.  c.  20,  which  there  has  lately  been  occasion  to  men- 
tion (to),  respecting  the  docketing  of  judgments  entered  in  the  courts, 
at  Westminster.  Of  debts  by  judgments  docketed  in  pursuance  of 
that  statute,  and  of  the  subsequent  statutes  now  in  force  {n),  and  of 
debts  by  judgments  in  inferior  courts  of  record,  of  debts  due  by 
recognizance  or  statute,  and  other  debts  of  record,  such  constructive 
notice  to  an  executor  or  administrator  is  sufficient,  and  he  must  at  his 
peril  give  them  precedence  in  payment  to  debts  of  inferior  degree  (o). 

It  must  here  be  observed,  that  where  a  judgment  has  not  been  dock- 
eted pursuant  to  the  statutes,  the  circumstance  that  actual  notice  of  it 
has  been  received  by  the  executor  or  administrator  will  not  entitle 
it  to  any  priority  or  preference  in  administration  ;  because  the  effect 

(j)  Davies  v.  Monkhoase,  Fitzgib.  76.  have  pleaded  the  first,  if  he  had  not 

The  executor,  if  he  has  not  assets  to  assets  for  both :  Britton  «.   Bathurst, 

satisfy  both  judgments,  must  plead  as  3  Lev.  114. 

above  ;  for  it  is  held,  that  if  ignorant  of  (k)  Sawyer  v.  Mercer,  1  Term  Rep. 

the  existence  of  a  bond,  an  executor  690. 

confess  a  judgment  on  the  simple  con-  (l)  Cro.  Eliz.  793. 

tract,  and  afterwar^d  judgment  be  given  (ro)  Ante,  p.  *863. 

against  him  on  the  bond,  he  is  bound,  (re)  See  ante,  pp.  *862,  *863. 

however  insuflBcient  the  assets,  to  sat-  (o)  Toller,  278,  393. 
isfy  both  judgments ;   since  he  might 
[*881] 
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of  the  statutes  is,  that  a  judgment  not  docketed  in  pursuance  of  them 
is  to  be  cousidei-ed  only  as  a- simple  contract  debt  {p). 

But  with  respect  to  other  species  of  debts,  there  must  be  actual 
notice  ;  and  it  has  been  asserted  that  such  notice  must  be  by  suit  (y). 
But  it  seems  clear,  that  an  executor,  if  lie  be  by  any  means  apprised 
of  a  debt  of  a  higher  nature,  would  not  be  justified  in  exhausting  the 
assets  in  the  discharge  of  one  which  is  inferior  if). 

(p)  See  ante,  p.   *863.     Hall  t>.  Tap- 
per, 3  B.  &  Ad.  655. 
(q)  Brooking  v.  Jennings,  1  Mod.  175. 


(r)  Toller,  292.  Oxenham  v.  Clapp, 
3  B.  &  Adol.  312,  per  Parke  and  Pat- 
teson,  JJ. 


f  Statutory  notice  to  present  claims. 
In  most  of  the  United  States  the  per- 
sonal representative  is  required  by 
statute  to  give  public  notice  immedi- 
ately after  letters  are  issued,  making 
known  his  appointment,  and  requir- 
ing creditors  to  present  their  claims 
within  a  certain  time,  which  is  generally 
fixed  by  the  statute.  Such  notice  is 
required,  in  Alabtima  (1886  Code, 
§  3075),  Ari^na  (1887  E.  S.  §  1107), 
California  (1885  Code  C.  P.  §  1490), 
Colorado  (1891  An.  Stats.  §  4781),  Coti- 
necticut  (1888  G.  S.  §  581),  if  ordered 
by  the  court;  Florida  (1892  E.  S. 
§  1906),  Georgia  (1882  Code,  §  2530), 
Idaho  (1887  E.  S.  §  5460),  Illinois  (1891 
E.  S.  c.  3,  §  60),  Indiana  (1888  E.  S. 
§  2310),  Maine  (1883  E.  S.  c.  87,  §  13), 
Maryland  (Code,  Art.  93,  §  110),  Massa- 
chusetts (1882  P.  S.  c.  132,  §  1),  Michi- 
gan (1883  An.  Stats.  §  5888),  by  com- 
missioners appointed  by  the  executor  or 
administrator  ;  Minnesota  (1891  Stats. 
§  5715),  by  order  of  the  court  ;  Missis- 
sippi (1892  Code,  §  1933),  Missouri 
(1879  E.  S.  §  87),  Montana  (1887  C.  S. 
§  147),  Nebraska  (1891  C.  S.  c.  23, 
§  214),  by  commissioners  ;  Nevada  (1885 
G.  S.  §  3797),  New  Hampshire  (G.  S.  c. 
173,  §  14),  New  Jersey  (1877  Eev.  p. 
764,  §  59),  by  order  of  court ;  New  York 
(3  E.  S.  88,  §  34),  not  sooner  than  six 
months  after  letters  by  publication 
ordered  by  the  surrogate  ;  North  Caro- 


lina (1883  Code,  §  1419),  Ohio  (1890 
E.  S.  I  6088),  Oregon  (1893  An.  L. 
§  1131),  South  Carolina  (1883  G.  S. 
§  1934),  Tennessee  (1884  Code,  §  3087), 
Texas  (1888  E.  S.  §  3010),  Washington 
(1891  Code  C.  P.  §  977),  Wisconsin  {1S89 
An.  Stats.  §  3839),  by  commissioners  or 
by  court,  by  order  of  court.  In  Ari- 
zona, California,  and  Idaho,  if  the 
executor  fail  to  give  such  notice,  the 
court  must  revoke  his  letters.  And  in 
Alabama,  such  failure  renders  his 
sureties  liable  for  the  payment  of  debts 
that  are  not  presented. 

Form  and  publication  of  notice.  The 
notice  should  follow  the  form  of  the 
statute.  Gardner  v.  Callaghan,  61  Wis. 
91.  In  California,  it  may  require  pre- 
sentment at  the  offlce  of  the  adminis- 
trator's attorney.  Bollinger  v.  Man- 
ning, 79  Cal.  7.  In  New  York,  the 
executors  may  designate  any  place  for 
presentment,  as  their  place  of  business, 
Hoyt  V.  Bonnett,  58  Barb.  539  ;  but 
cannot  require  presentment  to  their 
attorney.  Hardy  ».  Ames,  47  Barb. 
413.  If  the  statute  requires  notice  for 
ten  months  in  the  case  of  estates  ex- 
ceeding $10,000,  the  executor  is  bound 
by  his  own  inventory,  and  notice  for 
four  months  (allowed  in  smaller  estates) 
will  be  of  no  effect.  Estate  of  Loeven, 
Myrick's  Prob.  303.  But  it  issufQcient 
to  require  presentment  "within  the 
time  prescribed  by  law."  May  «.  Vann, 
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15  Fla.  553.  And  in  Ohio,  the  omis- 
sion of  the  fact  of  the  administrator's 
appointment  is  not  fatal,  if  it  calls  for 
presentment  of  claims,  Grilbert  v. 
Little,  2  O.  St.  156  ;  nor  in  New  York, 
the  omission  of  the  testator's  middle 
name  or  initial.  Cornes  ».  Wilkin,  79 
N.  Y.  139. 

So,  the  publication  must  be  made 
within  the  time  fixed  by  statute. 
Hawkins  ».  Ridenhour,  13  Mo.  125. 
But  publication  in  one  newspaper  will 
be  sufficient  where  the  statute  and  order 
of  the  surrogate  do  not  require  more. 
Dolbeer  v.  Casey,  19  Barb.  149.  And 
the  publication  may  be  proved  by  oral 
testimony  even  where  the  statute  di- 
rects the  filing  of  an  affidavit.  Henry 
«.  Estey,  13  Gray  336. 

E:ffect  of  want  of  notice.  In  New 
York,  the  provision  for  notice  does  not 
make  it  obligatory  on  the  executor,  and 
the  notice  is  simply  for  his  own  pro- 
tection. Pleiss  «.  Buckley,  90  N.  Y. 
286.  And  his  failure,  therefore,  to 
give  notice  will  not  subject  him  to  costs 
in  a  judgment  rendered  on  a  claim 
against  the  estate,  Bullock  ».  Bogardus, 
1  Denio  276,  overruling  Harvey  v. 
Skillman,  22  Wend.  571 ;  nor  do  away 
with  the  statute  requiring  creditors 
to  sue  within  six  months  on  rejected 
claims,  Snell  n.  Dale,  43  N.  Y.  S.  R. 
408  ;  Code  C.  P.  §  1823  ;  although, 
prior  to  the  amendment  of  1883,  it  was 
otherwise.  Salomon  ®.  Heicliel,  4  Dem. 
176  ;  Whitmore  ».  Foose,  1  Denio  159. 

But,  in  general,  where  the  statute  re- 
quires the  executor  to  give  such  notice, 
he  must  prove  due  notice  and  publica- 
tion in  order  to  avail  himself  of  the 
defense  that  the  claim  was  barred  for 
want  of  due  presentment.  Ryan  ». 
Flanagan,  9  Vroom  161  ;  Hardy  ®. 
Ames,  47  Barb.  113 ;  Hawkins  v.  Riden- 
hour, 13  Mo.  135  ;  Bryan  v.  Mundy,  17 
Mo.  556  ;  Stewart  ®.  Carr,  6  Gill  430  ; 
Dillman  d.  Barber,  114  Ind.  403  ;  Gil- 
liam   V.    Willey,    1    Jones   Eq.    138; 


Gardner  «.  Callaghan,  61  Wis.  91.  In 
New  Hampshire,  however,  the  knowl- 
edge of  the  creditor  has  been  held  to 
be  equivalfent  to  publication  of  notice. 
Davis  «.  Smith,  58  N.  H.  16.  In  like 
manner,  where  the  statutory  order  for 
such  notice  is  defective,  it  will  create 
no  bar.  Hardy  v.  Ames,  ubi  supra  j 
Brill  ».  Ide,  75  Wis.  113.  But  see 
Austin  V.  Saveland,  77  Wis.  108.  In 
New  Jersey,  the  bar  is  not  effectual  un- 
less there  is  a  decree  establishing  the 
bar  after  due  proof  of  publication  of 
notice.  Young  v.  Young,  16  Vroom 
197 ;  Newbold  ®.  Fenimore,  34  Id. 
307  ;  Terhune  ®.  White,  7  Stew.  (N.  J.) 
98;  Campfield  ».  Ely,  1  Green  150. 
But  see  Ryan  v.  Flanagan,  9  Vroom 
161.  And  in  Maryland,  it  is  held  that 
notwithstanding  due  notice  by  an  ad- 
ministrator pendente  lite  the  notice 
should  be  given  again  by  the  adminis- 
trator afterward  appointed.  Ex  parte 
Worthington,  54  Md.  359. 

Statutory  bar  for  non-presentment. 
The  object  of  requiring  formal  present- 
ment is  the  protection  of  the  executor 
or  administrator  from  claims  not  com- 
ing to  his  knowledge  within  the  pre- 
scribed time.  For  this  purpose  the 
statute  generally  provides  that  claims 
which  are  not  duly  presented  shall  be, 
in  some  measure,  barred.  This  is  so,  in 
Alabama  (1886  Code,  §  3081),  Arizona 
(1887  R.  S.  §  mO),Arkansas  (1884  Dig. 
Stats.  §  60),  Ccdifornia(l%%5  Code  C.  P. 
§  1493),  Connecticut  (1888  G.  S.  §  581), 
FUn-ida  (1893  R.  S.  §  1910),  Georgia 
(1882  Code,  §  3530),  Idaho  (1887  R.  S. 
§  5463),  Illinois  (1885  R.  S.  c.  3,  §  70), 
Indiana  (1888  R.  S.  §  2310),  Kansas 
1889  G.  S.  §  2865),  Kentucky  (G.  S. 
c.  39,  §  53),  Maine  (1883  R.  S.  c.  87, 
§  13),  Maryland  (1888  P.  G.  L.  Art.  93, 
g  109),  Massachusetts  (1882  P.  S.  c.  136), 
Minnesota  (1891  Stats.  §  5715),  Missis- 
sippi (1893  Code,  §  1933),  Missouri 
(1889  R.  S.  §  184),  Nebraska  (1891  C.  S. 
c.  33,  §  326),  New  Hampshire  (1891  P. 
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S.  c.  191,  §  1),  New  Jersey  (1877  Rev. 
764,  §  63)  after  decree  ;  New  York  (2 
R.  S.  88,  §  39),  Nm-th  Carolina  (1883 
Code,  §  1428),  Ohio  (1890  R.  S.  §  6109), 
South  Carolina  (1883  G.  S.  §  1925), 
lennessee  (1884  Code,  §  8117),  Vermont 
(1880  R.  L.  §  3135),  Washington  (1891 
Code  Pro.  §§  979,  986),  Wisconsin  (1889 
An.  Stats.  §  8844),  Wyoming  {\%m  R.  S. 
§  2183).  In  Ch-egon  (1893  An.  Laws, 
§  1132),  claims  not  presented  within  the 
prescribed  time  are  postponed  to  all 
claims  duly  presented.  So,  in  Texas 
(1888  R.  S.  §§  2015,  2047). 

But  the  bar  applies  only  as  against 
assets  distributed  before  actual  present- 
ment of  claim,  in  Georgia,  Arizona  (as 
to  absentees  from  the  territory),  Cali- 
fornia, Maryland,  New  York,  North 
Carolina,  Ohio,  and  South  Carolina ; 
or  to  claims  presented  less  than  thirty 
days  before  final  settlement,  in  Indiana. 
Roberts  v.  Spencer,  112  Ind.  81  ; 
Schrichte  v.  Stites,  137  Id.  473.  In 
other  states  it  covers  all  assets  except 
such  as  the  creditors  may  find  not  in- 
ventoried or  accounted  for  by  the  exec- 
utor. This  is  so,  in  Illinois,  Maine,  and 
New  Jersey.  In  New  Jersey,  the  cred- 
itor who  has  failed  to  present  his  claim 
may  still  ■  have  suit  against  legacies  or 
distributive  shares  In  the  hands  of  the 
executor.  But  if  the  executor  has 
neglected  for  six  months  to  take  an 
order  to  limit  creditors,  he  cannot  set 
up  against  the  suit  of  a  legatee  or  dis- 
tributee outstanding  claims  against  the 
estate,  unless  suits  begun  within  one 
year  are  then  pending  on  such  claims. 
In  Connecticut,  if  the  estate  Is  solvent, 
a  non-resident  creditor  who  fails  to 
make  due  presentment  is  entitled  to  be 
paid  out  of  the  balance  of  the  estate. 
In  Massachusetts,  other  creditors  may 
be  paid  after  one  year,  and  the  claim 
Is  barred  altogether  if  no  suit  is  brought 
within  two  years.  In  Iowa  and  Maine, 
special  relief  may  be  granted  In  equity. 
Claims  filed  after  the  prescribed  time 


are  barred  of  costs  of  prosecution,  in 
Indiana  and  New  York.  But  persons 
under  disability  (minors,  Insane,  ab- 
sentees) are  excepted  from  the  opera- 
tion of  the  statutory  bar.  In  Alabama, 
Florida,  and  Kansas,  until  a  prescribed 
time  after  removal  of  the  disability. 

Effect  of  failure.  In  California,  the 
effect  of  failure  to  make  presentment 
according  to  the  statute  is  not  an  ex- 
tinguishment of  the  claim,  but  is  a  bar 
to  the  remedy.  Bull  «.  Coe,  77  Cal. 
54;  Sichel  v.  Carrillo,  42  Id.  500;. 
Whitmore  v.  Savings  Union,  50  Id.  145. 
In  some  states  it  is  no  bar  to  the  main- 
tenance of  an  action  against  the  per- 
sonal representatives,  Ray  «.  Hodge, 
15  Or.  20  (although,  prior  to  the  act  of 
1885,  this  was  not  so,  Zachary  «.  Cham- 
bers, 1  Id.  321) ;  Gould  v.  Whitmore, 
79  Me.  383  ;  nor  in  Texas,  against  an 
"Independent  executor."  Smythi'. Cas- 
well, 65  Tex.  379.  In  some  states  (with 
such  exceptions  as  the  statute  may 
have  provided)  it  bars  recovery  forever,. 
Commercial  Bank  «.  Slater,  31  Minn. 
173  ;  and  absolutely,  Ryan  «.  Flanagan^ 
9  Vroom  161  ;  Newbold  «.  Fenlmore,. 
24  Id.  307  ;  Young  v.  Young,  16  Id. 
197  ;  and  no  action  Is  afterward  main- 
tainable against  the  personal  repre- 
sentative, Zachary  v.  Chambers,  1  Or. 
321  ;  or  his  sureties.  Demorest  v.  Van- 
denberg,  14  Stew.  (N.  J.)  63,  In  New 
Jersey,  the  bar  arising  from  non-pre- 
sentment Is  a  vested  right,  and  is  not 
affected  by  the  subsequent  repeal  of 
the  statute.  Ryder  ». Wilson,  12  Vroom 
9.  In  Ohio,  no  suit  can  be  brought 
within  eighteen  months  after  letters 
without  prior  presentment  for  allow- 
ance. Keenan  v.  Saxton,  13  Ohio  41. 
In  other  states  no  action  can  be  brought 
until  the  claim  has  been  duly  presented. 
Alter  V.  Klnsworthy,  30  Ark.  756 ; 
Rogers  v.  Mitchell,  1  Met.  (Ky.)  22. 

The  Iowa  statute  exempts  claims 
entitled  to  equitable  relief.  This  has 
been  held  to  apply  to  a  creditor  who 
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"was  ignorant  of  liis  claim  and  was  mis- 
led by  the  conduct  of  the  executor. 
Brewster  ».  Kendrick,  17  Ga.  479.  It 
must  appear  that  the  creditor  was  prop- 
erly diligent  and  that  the  claim  could 
not  have  been  presented  within  tlie  pre- 
scribed time.  Lacey  «.  Loughridge, 
51  la.  639.  See,  too,  "Willcox  v.  Jack- 
son, 51  la.  296 ;  Noble  t>.  Morrey, 
19  la.  509;  Wile  «.  Wright,  33  la. 
451. 

In  New  York,  the  failure  to  make 
presentment  does  not  impair  the  cred- 
itor's right  of  action.  Matter  of  Phyfe, 
•5  N.  Y.  Leg.  Obs.  331  ;  but  it  affects 
Jiis  right  to  recover  costs,  Keyser  'o. 
Kelly,  11  J.  &  S.  23  ;  Baggott «.  Boul- 
ger,  3  Duer  160  ;  unless  the  suit  was 
.already  pending  before  the  decedent's 
■death,  Tindal  «.  Jones,  11  Abb.  Pr. 
358 ;  and  limits  his  remedy  to  the 
assets  in  the  executor's  hands  at  the 
•conclusion  of  his  suit,  Baggott  v. 
Boulger,  3  Duer  160 ;  and  does  not 
•deprive  him  of  his  right  as  a  creditor 
to  dispute  the  correctness  of  the 
executor's  accounts,  Greene  v.  Day, 
1  Dem  45  ;  or  to  cite  him  to  account. 
Redf.  Surr.  Prac.  516  ;  Cotter  «.  Quin- 
lan,  3  Dem.  39. 

In  Illinois  failur^  to  file  a  claim 
within  two  years  precludes  the  creditor 
from  sharing  in  the  estate  included  in 
the  inventory.  People  v.  White,  11  111. 
341  ;  and  from  recovery  of  costs,  Rus- 
sell ».  Hubbard,  59  111.  355  ;  but  leaves 
his  rights  intact  as  to  property  not 
inventoried.  Thorn  «.  Watson,  10  111. 
36  ;  although  it  is  real  estate.  Sloo  v. 
Pool,  15  111.  47.  So,  he  may  share  in 
.after  acquired  property,  and  such  prop- 
erty need,  not  have  been  discovered  by 
himself,  nor  before  entry  of  judgment 
in  his  favor.  Shepard  v.  National  Bank, 
67  111.  393.  But  if  the  claim  is  not  pre- 
sented and  is  overlooked  by  the  creditor 
until  the  executor  has  accounted  and 
been  discharged,  it  cannot  be  set  up 
against  the  estate  on  the  ground  that 


he  had  filed  no  inventory.  Blanchard 
».  Williamson,  70  111.  647. 

In  Kentucky,  no  interest  can  be 
recovered  from  the  death  of  the  dece- 
dent if  the  claim  is  not  duly  presented, 
McCann  v.  Bell,  79  Ky.  113 ;  but  this 
statute  does  not  apply  where  the  letters 
were  issued  before  the  passage  of  the 
act.    Holmes  «.  Lusk,  78  Ky.  548. 

Against  surety — Sem  and  devisees. 
The  failure  to  make  presentment  against 
the  estate  of  the  deceased  principal 
debtor  will  relieve  the  surety,  in  Illinois, 
Huddleston  «.  Francis,  134  111.  195; 
but  not  in  California.  Bull  «.  Coe,  77 
Cal.  54.  But  a  creditor  whose  claim  is 
barred  by  his  own  laches,  and  whose 
surety  holds  a  collateral  mortgage  for 
his  own  indemnity,  cannot  betake  him- 
self to  the  mortgage.  Watson  i).  Rose, 
51  Ala.  392. 

In  some  states  the  defense  arising 
from  non-presentment  of  a  claim  is 
available  in  a  statutory  action  against 
heirs  and  devisees,  as  well  as  in  actions 
brought  against  the  personal  representa- 
tive. May  V.  Parham,  68  Ala.  353  ;  Hill 
V.  Nichols,  47  Minn.  382  ;  Titterington 
V.  Hooker,  58  Mo.  593  ;  Fenner  «.  Man- 
chester, 6  R.  I.  140  ;  Baker  v.  Bean,  74 
Me.  17.  But  in  others  this  is  not  so. 
Stone  V.  Todd,  20  Vr.  374  ;  Zollickoffer 
V.  Seth,  44  Md.  359  ;  Johnson  v.  Belt, 
4  Bush  405.  To  the  extent  of  distribu- 
tion made  in  due  time  and  without 
notice  of  his  claim  the  creditor  is 
barred,  Wynn  v.  Bryce,  59  Ga.  539; 
Brown  i).  Forscher,  43  Mich.  493; 
Erwin  v.  Loper,  43  N.  Y.  521 ;  both 
against  the  distributees,  Wynn  e, 
Bryce,  ubi  supra;  and  against  the 
personal  representative.  Mallard  v. 
Forscher,  108  N.  C.  355;  Crane  v. 
Moses,  13  S.  C.  561 ;  Erwin  v.  Loper, 
ubi  supra;  Rowland  «.  Windley,  83 
N.  C.  131  ;  Goodwyn  v.  Hightower, 
80  Ga.  349.  But  want  of  knowledge  is 
necessary  to  excuse  the  executor. 
Graves    «.  Spoon,    18    S.  C.  386;  the 
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burden  being  on  the  creditor  to  show 
tliat  he  had  knowledge.  Willingham 
«.  Chick,  14  S.  C.  93.  Andtlie  Probate 
Court  cannot  order  the  sale  of  land  for 
the  payment  of  such  debts.  Ales  v. 
Plant,  61  Miss.  259.  But  the  rule  is 
otherwise,  in  Texas.  Lyne  •«.  Sanford, 
83  Tex.  58 ;  Allen  «.  Clarke,  31  Tex. 
405. 

As  to  set-off.  In  most  states,  where 
non-presentment  bars  the  remedy  only, 
it  will  not  bar  the  claim  so  as  to  render 
it  unavailable  as  a  set-off  in  a  suit 
brought  by  the  executor  or  administra- 
tor, Warfleld  v.  Gardner,  79  Ky.  583 ; 
Stiles  V.  Smith,  55  Mo.  863  ;  Martin  «. 
White,  58  Vt.  398;  Ware  v.  Hawley, 
68  la.  633  ;  Lay  v.  Mechanics'  Bank,  61 
Mo.  72  ;  Berrigan  v.  Pearsall,  46  Conn. 
274;  but  there  can  be  no  recovery  of 
excess  in  favor  of  such  set-off.  Ware 
11.  Hawley,  uhi  supra.  But  where  the 
failure  to  present  is  a  bar  against  the 
debt  itself,  a  debt  of  the  deceased 
which  has  not  been  duly  presented  is 
not  available  as  a  set-off  against  debts 
due  to  his  estate.  Lyon  «.  Petty,  65  Cal. 
322  ;  Rutherford  k.  Talent,  6  Mont.  133  ; 
Carpenter  v.  Murphy,  57  Wis.  541. 
So,  a  claim  against  the  estate  of 
the  deceased  for  usury  paid  to  him. 
Ewing  V.  Griswold,  43  Yt.  400. 

What  claims  must  be  presented.  Any 
creditor  having  a  claim  that  will  affect 
the  distribution  of  the  estate  must  pre- 
sent his  claim.  Hood  ».  Hood,  80  Ky. 
391.  But  this  does  not  apply  to  a  debt 
due  to  the  commonwealth,  Arnold  i>. 
Commonwealth,  80  Ky.  135;  or  to 
taxes.  State  «.  Tittman,  103  Mo.  553 ; 
Bonaparte  v.  State,  63  Md.  465.  But 
see,  as  to  taxes,  Gay«.  Louisville  (Ky), 
20  S.  W.  Rep.  366  ;  Matter  of  Jefferson, 
35  Minn.  215.  In  many  states  even 
a  judgment  rendered  against  the  de- 
ceased in  his  lifetime  must  be  presented 
as  a  claim,  Titterington  ■».  Hooker, 
58  Mo.  593  ;  Scroggs  «.  Tuft,  30  Kan. 
271 ;    S.  C.   23   Id.   181  ;    Converse  v. 


Sorley,  39  Tex.  515  ;  Robertson  v. 
Demoss,  33  Miss.  298 ;  and  cannot  be 
revived  by  suit  if  it  has  not  been  pre- 
sented, Jenkins  «.  Cain,  73  Tex.  88  ; 
and  if  not  presented,  it  will  lose  its 
priority  as  a  lien,  in  Arkansas,  Keith 
v.  Parks,  31  Ark.  664 ;  but  not  in  Iowa. 
Boyd  V.  Collins,  70  la.  296 ;  Baldwin 
V.  Tuttle,  23  la.  66.  The  statute  re- 
quires presentment  of  such  judgments, 
in  Arizona  (1887  R.  S.  §  1122),  Oali- 
fm-nia  (1885  Code  C.  P.  §  1505),  and 
Idaho  (1887  R.  S.  §  5475).  And  in 
Indiana  (1888  R.  S.  §  2311),  any  joint 
indebtedness  of  the  deceased  with  an- 
other and  any  judgment  rendered  oh  it 
must  be  presented.  It  has  been  held 
in  some  states  necessary  to  present  for 
allowance  even  a  judgment  rendered 
against  the  personal  representative  him- 
self. Commercial  Bank  v.  Slater,  21 
Minn.  172  ;  Gookiu  v.  Sanborn,  3  N.  H. 
491  ;  Howell  ii.  Potts,  Spencer  569, 
contra.  But  the  contrary  is  expressly 
provided  by  statute,  in  Arizona  (1887 
R.  S.  §  1121),  Oalifornia  (1885  Code 
C.  P.  §  1504),  jrCT(Kfa(1885  G.  S.  §  2808); 
and  in  Iowa  (1888  R.  C.  §  2416)  and 
Minnesota^X^ti  6.  S.  c.  53,  §  16),  where 
the  action  was  pending  against  de- 
ceased in  his  lifetime. 

In  many  of  the  United  States  debts 
due  to  the  personal  representative 
must  be  presented.  Estate  of  Taylor, 
10  Cal.  482  ;  Clark  ».  Tallman,  68  la. 
372;  Fenner  ».  Manchester,  6  R.  I. 
140;  Shields  v.  Alsop,  5  Lea  508; 
Williams  ».  Williams,  15  Id.  438  ;  but 
see,  contra,  Sanderson  v.  Sanderson, 
17  Fla.  830.  The  statute  requires 
formal  presentment  of  such  debts,  in 
Arizona  (1887  R.  S.  §  1137),  Arkansas 
(1884  Dig.  Stats.  §  97),  California 
(1885  Code  C.  P.  §  1510),  Colorado  (1891 
An.  Stats.  §  4781),  Idaho  (1887  R.  S. 
§  5480),  Illinois  (1891  R.  S.  c.  3,  §  73), 
Maine  (1883  R.  S.  c.  64,  §  63),  Mvada 
(1885  G.  S.  §  3814),  Jfew  York  (3  R.  S. 
88,  §  33),    Ohio  (1890  R.   S.  §  6099), 
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Oregon  (1893  An.  L.  §  1139),  Texas 
(1888  R.  S.  §  2032).  As  to  proof  and 
allowance  of  such  debts  and  right  of 
retainer  or  preference,  see  p.  *895,  n., 
«&j  infra. 

So,  a  debt  for  deficiency  due  after 
foreclosure  of  mortgage  comes  -within 
the  statute  as  to  presentment,  Wil- 
lard  II.  Van  Leeuwen,  56  Mich.  15  ; 
Williams  «.  Baton,  3  Redf.  503  ;  and 
this  is  provided  by  statute,  in  Arizona 
(1887  R.  S.  §  1110),  California  (1885 
Code  C.  P.  §  1493),  Mmda  (1885  G.  S. 
§  2797) ;  but  is  not  required  in  Indiana. 
La  Plante  ®.  Convery,  98  Ind.  499. 
So,  a  claim  against  the  estate  of  a  de- 
ceased partner  for  a  partnership  debt 
is  within  the  statute  as  to  present- 
ment in  some  states,  Nagle  v.  Ball 
(Miss.),  13  So.  Rep.  929  ;  although  in 
the  lifetime  of  the  survivor,  Redf. 
Surr.  Pr.  515  ;  Harbeck  v.  Pupin,  23 
Abb.  N.  C.  190  ;  Hoyt  v.  Bonnett,  50 
N.  Y.  538 ;  to  be  presented  as  a  con- 
tingent claim  (within  ten  months)  after 
the  partnership  business  is  wound  up. 
Gleason  v.  White,  34  Cal.  258.  And 
a  bill  in  equity  against  his  heirs  will 
be  barred  if  not  presented.  Pillyan 
■!).  Laverty,  3  Pla.  72.  So,  a  claim  be- 
tween the  estates  of  two  deceased  part- 
ners on  their  partnership  account. 
Morgan  ».  Morgan,  68  Ala.  80.  But 
the  surviving  partner's  claim  against 
the  estate  of  the  deceased  partner  on 
partnership  account  need  not  be  pre- 
sented, Kahn  «.  Johnson,  18  Mo.  Ap. 
426  ;  in  order  to  sustain  his  bill  in 
equity  for  surrender  of  trust  property. 
Roach  V.  Carafla,  85  Cal.  436.  And 
a  partnership  creditor  need  not  present 
his  claim  against  the  estate  of  the  de- 
ceased partner  before  bringing  his  suit 
against  the  survivor.  Corson  v.  Berson, 
86  Cal.  433. 

But  it  is  unnecessary,  because  im- 
practicable, to  present  a  debt  incurred 
by  or  for  the  personal  representative 
after  the    time    limited    has   expired. 


Wakeman  v.  Paulmier,  10  Vroom  840. 
Nor  is  it  necessary  to  present  any  debt 
incurred  by  the  executor  or  administra- 
tor in  his  administration.  Brown  «. 
Porter,  7  Humph.  373  ;  or  any  debt 
due  to  "heirs  or  devisees  claiming  as 
such,"  Alabama  (1886  Code,  §  2082) ; 
or  the  widow's  award.  Miller  v.  Miller, 
82  111.  463  ;  or  the  wages  of  employee* 
for  services,  in  Louisiana,  Gaines  ». 
Del  Campo,  30  La.  An.  245 ;  or  "  suits  ^ 
for  or  in  respect  of  the  personal  estate  " 
of  the  deceased,  or  "  for  waste  or  mis- 
application thereof"  by  the  personal 
representative,  Wew  Jersey  (1877  Rev. 
764,  §  64) ;  or  to  vacate  an  administra- 
tor's sale  or  declare  a  trust  in  the  pur- 
chaser, Vandever  v.  Freeman,  20  Tex. 
333  ;  or  to  maintain  ejectment  against 
the  administrator  of  a  purchaser  of  land 
in  possession  after  default  under  con- 
tract for  purchase,  Kearns  ■».  Dean,  77 
Ga.  555  ;  or  to  maintain  a  bill  in  equity 
for  the  recovery  of  a  trust  fund,  Gunter 
V.  Janes,  9  £!al.  643  ;  People  v.  Hought- 
aling,  7  Cal.  348  ;  Green  v.  Brooks,  25 
Ark.  318,  contra;  or  to  maintain  a  bill 
in  equity  to  enforce  a  creditor's  claim, 
Webster  v.  Webster,  58  N.  H.  247  ;  or 
to  recover  land.  Page  «.  Whidden,  59 
N.  H.  507  ;  or  to  correct  an  adminis- 
trator's account,  Linn  v.  Day,  16  la. 
158  ;  or  to  enforce  an  agreement  of  the 
deceased  mortgagor  to  apply  rents  and 
profits  to  the  mortgage.  Ford  v.  Smith, 
60  Wis.  222. 

The  statutes  requiring  presentment 
apply  to  the  liability  of  a  deceased 
surety  on  the  bond  of  a  deceased  admin- 
istrator for  a  devastavit  in  the  admin- 
istrator's lifetime,  McDowell  «.  Jones, 
58  Ala.  35;  to  a  claim  for  contribution 
against  the  estate  of  a  deceased  joint 
debtor  by  the  other  joint  debtor  on  his 
payment  of  the  debt  after  the  time 
prescribed  by  statute  for  presentment 
of  claims  had  expired,  Lovell  v.  Nelson, 
11  Allen  101  ;  to  the  claim  of  a  ward 
against    the    estate    of     his    deceased 
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guardian  (irrespective  of  the  time  of 
settlement  of  the  guardian's  account), 
Bemis  v.  Bemis,  13  Gray  559  ;  Hines  ■». 
Hockman,  72  Ind.  130 ;  Connelly  v. 
Weatherby,  83  Ark.  658 ;  and  where 
the  ward  fails  to  appear  and  prove  his 
claim  in  a  suit  brought  to  settle  the 
guardian's  estate,  after  distribution  of 
the  estate,  the  claim  will  be  barred 
and  the  guardian's  sureties  discharged, 
StuU  ».  Davidson,  13  Bush  167  ;  or  of  a 
creditor  for  a  devastavit  by  a  deceased 
executor  ;  Estate  of  Halleck,  49  Cal. 
Ill  ;  Sargent  v.  Kimball,  37  Vt.  830  ; 
to  a  claim  based  on  the  fraudulent  con- 
duct of  the  deceased  ;  Yniestra  ».  Tarle- 
ton,  67  Ala.  136  ;  to  a  claim  for  un- 
liquidated damages,  Eustace  «.  Jahns, 
88  Cal.  3  ;  Evans  v.  Hardman,  15  Tex. 
480,  contra  ;  or  for  personal  property 
held  by  the  deceased  in  express  trust ; 
Sharpsteen  ».  Friedlander,  54  Cal.  58  ; 
or  for  the  misappropriation  of  county 
property,  Rowland  ».  Madden,  73  Cal. 
17 ;  or  for  non-performance  of  the 
condition  in  a  bond.  Boothby  v. 
Boothby,  76  Me.  17.  But  they  do 
not  apply  to  the  right  of  an  attach- 
ing creditor  by  garnishment  against 
the  deceased  in  his  lifetime,  this  being 
a  "  mere  liability,"  and  not  a  "  claim" 
(for  which  the  statute  requires  registry), 
Harris  e.  Hutcheson,  65  Miss.  9  ;  nor  to 
the  contingent  liability  of  a  deceased 
grantee  upon  his  assumption  of  a  mort- 
gage, Terhune  v.  White,  7  Stew.(N.  J.) 
98 ;  nor  to  a  contingent  claim  for  advances 
on  the  purchase  of  real  property  on  joint 
account.  Weill  v.  Clark,  9  Oreg.  887. 
Where  the  contingency  occurs  after 
the  time  prescribed  for  presentment 
and  the  estate  has  been  already  dis- 
tributed, there  can  be  no  recovery 
against  the  executor,  Badger  v.  Daniel, 
79  N.  C.  373  ;  but  an  action  still  lies 
against  the  heirs  and  devisees.  Mann 
«.  Evarts,  64  Wis.  373;  McKeen  v. 
Waldron,  35  Minn.  466 ;  Hall  «.  Martin, 
46  N.  H.  337  ;  Bullard  v.  Moor  (Mass.), 


33  N.  E.  Rep.  928 ;  Gibson  «.  Mitch, 
ell,  16  Fla.  519. 

Debts  not  due.  Provision  is  made  ex- 
pressly by  some  statutes  for  the  present- 
ment of  debts  not  due  at  the  time  of 
decedent's  death,  or  not  due  within  the 
time  prescribed  generally  for  the  pre- 
sentment of  claims.  This  is  so,  in  Ala- 
bama (1886  Code,  §  3081),  Arizona  (1887 
R.  S.  §  1110),  Oalifornia  (1885  Code  C. 
P.  §  1493),  Connecticut  (1888  G.  S. 
§  581),  Illinois  (1891  R.  S.  c.  3,  §  67), 
Iowa  (1888  R.  C.  §  3413),  Maine  (1883 
R.  S.  c.  87,  §  14),  Massachusetts  (1883 
P.  S.  c.  136,  §  13),  Michigan  (1883  An. 
Stats.  §  5899),  Missouri  (1889  R.  S. 
§  305),  New  Hampshire  (1891  P.  S. 
c.  191,  §  5),  New  Jersey  (1877  Rev.  764, 
§  61),  North  Carolina  (1883  Code, 
§  1419),  Ohio  (1890  R.  S.  §  6115),  Oregon 
(1893  An.  Laws,  §  1133),  Bhode  Island 
(1883  P.  S.  c.  189,  §  7).  So  too,  Hoyt 
«.  Bonnett,  58  Barb.  539  ;  Estate  of 
Swain,  67  Cal.  637  ;  Garaschi  ».  Lewis, 
93  Mo.  197,  affg.  15  Mo.  Ap.  565; 
Cassatt  V.  Vogel,  15  Mo.  Ap.  833  ;  Cin- 
cinnati &c.  Railroad  ii.  Heaston.  43 
Ind.  173  ;  Austin  «.  Saveland,  77  Wis. 
108.  Such  claims  may  be  presented  as 
contingent  liabilities.  Janin  «.  Browne, 
59  Cal.  37.  In  Massachusetts,  they 
must  be  presented  to  the  executor  to 
support  a  subsequent  action  against  the 
heirs  and  devisees.  Pratt  t>.  Lamson, 
138  Mass.  538.  The  statutes  provide  in 
most  of  these  states  for  payment  with 
rebate  of  interest ;  and  such  a  statute  is 
not  applicable  to  a  note  payable  at  the 
death  of  husband  and  wife  to  the  hus- 
band's heirs,  since  the  ultimate  bene- 
ficiaries and  the  time  of.  maturity  are 
both  wholly  uncertain,  Tenny  v.  Lasley, 
80  Mo.  664.  Some  statutes  provide 
for  the  retention  of  funds  by  order  of 
the  Probate  Court  to  secure  payment 
unless  security  is  given  by  the  bond  of 
the  residuary  legatee.  This  is  so,  in 
Maine,  Massachusetts,  New  Hampshire, 
and  Ohio. 
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Contingent  clwims.  The  statutes  as  to 
presentment  apply  also  in  some  states 
expressly  to  contingent  claims,  OaXi- 
fornia  (1885  Code  C.  P.  §  1493),  Iowa 
(1888  R.  C.  §  3414),  Massachusetts 
(1883  P.  S.  0.  137,  §  38),  Michigan 
(1883  An.  Stats.  §  5933),  Nebraska  (1891 
C.  S.  c.  38,  §  358),  New  Hampshire 
(1891  P.  S.  c.  191,  §  5),  Oregon  (1893 
An.  L.  §  1183),  Wisconsin  (1889  An. 
Stats.  §§  3843,  3859)  ;  and  for  the  re- 
tention of  provisional  funds  ;  in  Massa- 
chusetts, Michigan,  Nebraska,  arid  New 
Hampshire.  Such  act  applies  to  the 
contingent  liability  on  a  guaranty 
(which  would  not  be  within  the  general 
statutory  requirements  as  to  present- 
ment). Ames  «.  Ames,  138  Mass.  277. 
So,  a  contingent  claim  against  the 
deceased  surety  of  the  administrator 
should  be  presented  within  the  pre- 
scribed time  after  it  becomes  absolute 
(by  probate  decree  against  the  adminis- 
trator). Atherton  «.  JFullam,  55  Vt. 
388;  Palmer  v.  Pollock,  36  Minn.  433. 
So,  the  liability  of  a  co-surety  on  the 
administration  bond  for  contribution 
must  be  proved  as  a  contingent  claim 
or  within  one  year  after  it  becomes 
absolute.  Ernst  v.  Nau,  63  Wis.  134. 
And  the  statute  applies,  in  Massachu- 
setts, to  the  breach  of  a  covenant  of 
warranty  after  the  lapse  of  the  pre- 
scribed time  for  making  presentment 
and  bringing  suit  (against  an  executor 
giving  bond  as  residuary  legatee). 
Holden  «.  Fletcher,  6  Oush.  335.  But 
in  Arkansas,  a  breach  of  a  covenant  of 
warranty  by  eviction  more  than  two 
years  after  grant  of  administration  is 
not  within  the  statute  requiring  pre- 
sentment of  claims  within  two  years. 
Walker  v.  Byers,  14  Ark.  346.  Under 
these  statutes  it  has  been  held  that  if 
no  claim  is  presented  within  the  pre- 
scribed time  on  a  covenant  of  indem- 
nity, an  action  will  be  barred  even  for 
damages  suffered  long  after  the  expira- 
tion of  the  time.  Verdier  ii.  Roach,  96 


Cal.  467.  But  a  claim  is  not  rendered 
contingent  by  a  dispute  as  to  whether 
it  has  been  presented  or  not.  Sargent ». 
Kimball,  37  Vt.  320.  So,  if  an  accom- 
modation indorsement  is  paid  by  the 
indorser  after  the  death  of  the  maker, 
but  before  the  prescribed  time  has 
expired,  it  must  be  presented  as  an 
absolute  debt  against  his  estate.  Lytic 
«.  Bond,  39  Vt.  388. 

Where  contingent  claims  are  not 
specially  provided  for,  the  acts  requir- 
ing, presentment  and  barring  claims 
that  are  not  presented  have  been  held 
to  apply  to  contingent  claims,  Hoyt  v. 
Bonnett,  50  N.  Y.  538  ;  e.  g.,  to  the 
claim  of  a  remainderman  against  the 
estate  of  a  deceased  husband  of  a  life 
tenant  to  account  at  her  death  for  the 
fund  received  in  her  lifetime  and  limited 
over,  Farris  v.  Stoutz,  78  Ala.  130  ;  to 
a  claim  against  the  deceased  maker  of 
a  mortgage  for  security  for  the  debt  of 
another.  Bush  v.  Adams,  33  Fla.  177  ; 
to  the  contingent  liability  of  the  de- 
ceased surety  on  an  executor's  bond  for 
payment  of  a  legacy,  Foster  v.  Hol- 
land,56  Ala.  474  ;  Willingham  ®.  Chick, 
14  8.  C.  93  ;  or  on  an  injunction  bond 
(forfeited  on  decree  rendered  after  the 
time  for  presentation  of  claim  had  ex- 
pired), Bennett  i).  Dawson,  18  Ark.  334 ; 
to  any  action  of  the  heirs  and  de- 
visees against  the  surety  of  the  admin- 
istrator. Fretwell  «.  McLemore,  53 
Ala.  134,  overruling  Harrison  «.  Harri- 
son, 39  Id.  489,  which  held  that  the  act 
applied  in  a  suit  by  distributees  against 
the  estate  of  a  deceased  administrator. 
But  in  Mississippi,  a  claim  against  the 
deceased  surety  on  a  guardian's  bond 
need  not  be  presented.  Mc Williams  v. 
Norfleet,  60  Miss.  987. 

Gollateral  lien.  The  non-present- 
ment of  a  claim  is  no  bar  to  the  cred- 
itor's recourse  to  a  chattel  security  held 
by  him  as  pledgee,  Estate  of  Kibbe,  57 
Cal.  407  ;  Williams  e.  Lumpkin,  74  Tex. 
601  ;  or  mortgagee,  Cocke  «.  Montgom- 
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ery,  75  la.  259  ;  or  to  any  right  to  take 
possession  of  sucli  chattel  conferred  by 
the  terms  of  the  mortgage.  Purdin  i). 
Archer  (S.  D.),  54  N.  W.  Rep.  1043. 
And  a  creditor  who  is  secured  by  col- 
laterals deposited  by  the  deceased  with 
a  surety  -who  gave  his  bond  conditioned 
to  pay  such  claim  cannot  be  compelled 
by  the  surety  to  present  his  claim  to 
the  executor  of  the  principal  debtor. 
Thompson  v.  Hawke,  54  Hun  388. 

So,  the  non-presentment  of  a  claim  is 
no  bar  to  the  enf  or,cement  of  a  vendor's 
lien  on  land  securing  it.  Flinn  s.  Bar- 
ber, 61  Ala.  530 ;  Watt  «.  White,  46 
Tex.  338.  But  in  Illinois,  if  a  claim  is 
presented  and  not  allowed  or  prosecuted 
by  the  creditor  until  barred  by  the 
Statute  of  Limitations,  he  will  be  deemed 
to  have  waived  his  collateral  lien.  Reed 
v.  Colby,  89  111.  104. 

Mortgage  security — Foreclosure.  A 
mortgage  on  lands  of  the  deceased,  al- 
though not  presented  as  a  claim  against 
his  estate,  will  retain  its  priority  of  lien 
over  a  subsequent  judgment  duly  pre- 
sented. Tucker  v.  Wells,  111  Mo.  399  ; 
1889  R.  S.  §  190.  And  presentment  is 
not  necessary  to  the  enforcement  of  a 
power  of  sale  in  the  mortgage.  McClure 
«.  Owens,  32  Ark.  448.  And  the  sale 
will  not  be  injoined  by  reason  of  the 
non-presentment.  Whitmore  v.  San 
Francisco  Savings ^Tnion,  50  Cal.  145. 

On  the  other  hand,  where  a  ^mortgage 
debt  is  payable  out  of  the  personal  es- 
tate, it  may  be  presented  and  receive  a 
proportionate  share  on  the  entire  debt 
^before  foreclosure  of  the  mortgage. 
Smith  v.  Crater,  16  Stew.  (N.  J.)  636, 
afEg.  15  Id.  348  (although  the  statute 
requires  that  the  first  proceeding  for  the 
enforcement  of  a  mortgage  be  by  fore- 
•closure). 

In  general,  the  right  to  foreclose  a 
mortgage  is  independent  of  the  pre- 
sentment of  the  claim  as  a  debt  against 
the  estate  where  no  decree  is  asked  for 
the  deficiency,  Richards  v.  Hutchinson, 


18  Nev.  315  ;  Simms  ».  Richardson,  32 
Ark.  297  ;  Jefferson  College  ii.  Bickson, 
1  Freem.  Ch.  (Miss.)  474  ;  Teel  i).  Win- 
ston, 22  Or.  489  ;  Verdier  v.  Bigni,  16 
Or.  208.  And  this  is  now  the  rule,  in 
California  (Code  C.  P.  §  1500),  when 
recourse  to  other  property  of  the  de- 
ceased is  expressly  waived.  Willis  v. 
Farley,  24  Cal.  490 ;  German  Savings  &c. 
Society  v.  Fisher,  93  Cal.  502 ;  Dreyfuss 
V.  Giles,  79  Cal.  409 ;  Bank  of  Sonoma 
County  11.  Charles,  86  Cal.  333;  al- 
though it  was  formerly  otherwise.  El- 
lissen  v.  Halleck,  6  Cal.  386.  And  if 
the  note  secured  by  the  mortgage  is 
presented,  it  will  not  be  a  waiver  of  the 
mortgage  unless  intended  as  a  present- 
ment of  the  mortgage  as  such.  Bank 
of  Sonoma  County  ».  Charles,  86  Cal. 
333.  And  the  statute  applies  to  a  mort- 
gage given  by  the  deceased  for  the 
debt  of  a  third  person,  Hibernia  &c. 
Society  i>.  Conlin,  67  Cal.  178  ;  and  to 
foreclosure  suits  pending  before  the 
death  of  the  mortgagor.  Hibernia  Sav- 
ings &c.  Society  D.Wackenreuder  (Cal.), 
34  Pac.  Rep.  219.  But  it  is  not  retro- 
active and  will  not  apply  to  an  estate 
where  the  notice  to  limit  creditors  was 
published  before  the  passage  of  the 
statute,  Hibernia  Society  «.  Hayes, 
56  Cal.  297  ;  and  the  California  statute 
does  not  apply  to  mortgages  on  home- 
stead property,  which  must  still  be  pre- 
sented, California  {Code  C.  P.  §  1475); 
Perkins  v.  Onyett,  86  Cal.  348  ;  Camp 
V.  Grider,  62  Cal.  20 ;  Bollinger  v. 
Manning,  79  Cal.  7  ;  although  the 
mortgagee  in  his  foreclosure  waives  all 
recourse  to  other  property,  Wise  v. 
Williams,  88  Cal.  30  ;  or  the  homestead 
will  be  discharged  from  the  lien.  Ro- 
senberg V.  Ford,  85  Cal.  610. 

On  the  other  hand,  presentment  is,  in 
general,  a  prerequisite  to  the  obtaining 
of  a  judgment  for  the  deficiency  due 
on  a  mortgage  after  foreclosure  against 
the  estate  of  the  deceased  mortgagor, 
Roberts  v.  Flatt  (111.),  32  N.  E.  Rep. 
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484  ;  Mulvey  ».  Johnson,  90  111.  457  ; 
Hill  V.  Towuley,  45  Minn.  167  ;  Pelton 
».  Johnson,  53  Vt.  138  ;  Clark  t>.  Davis, 
82  Mich.  154 ;  Willard  «.  Van  Leeuwen, 
56  Mich.  15 ;  Mississippi  (1893  Code. 
§  1937) ;  or  of  a  subsequent  holder  of 
the  land  on  his  assumption  of  the  mort- 
gage. Mutual  Insurance  Co.  «.  Howell, 
5  Stew.  (N.  J.)  146. 

Presentment — To  whom  made.  In 
general,  presentment  must  be  made  to 
the  personal  representative  himself. 
But  it  is  sufficient  to  present  the  claim 
to  one  of  several  co-executors,  Barnes 
V.  Scott,  39  Fla.  385  ;  or  co -administra- 
tors, Clark  B.  Parkville  &c.  Railroad, 
5  Kan.  654  ;  Dean  ®.  Duffleld,  8  Tex. 
235 ;  but  not  to  an  agent.  Ransom  «. 
Knight,  71  Me.  99  ;  or  attorney,  Doug- 
lass ».  Polsom,  31  Nev.  441 ;  unless  it 
was  presented  at  the  place  designated  in 
the  notice,  Roddan  «.  Doane,  93  Cal. 
555.;  Bollinger  u.  Manning,  79  Cal.  7  ; 
or  at  the  request  of  the  administrator. 
Wells  e.  Miller,  45  111.  38.  If  the  ex- 
ecutor to  whom  it  is  presented  dies 
without  settlement.  It  need  not  be  pre- 
sented ,to  his  successor.  McHardy  v. 
McHardy,  7  Fla.  801.  In  some  states, 
and  especially  as  to  claims  of  the  repre- 
sentative himself,  the  statute  provides 
for  presentment  to  the  Probate  Court  or 
judge ;  and  presentment  to  his  successor 
will  raise  the  presumption  that  it  was 
not  properly  presented  to  the  original 
representative.  Allen  ii.  Elliott,  67  Ala. 
433. 

Presentment — By  whom  made.  The 
presentment  should  be  in  the  creditor's 
own  name.  Westfleld  v.  Westfield,  13 
S.  C.  483.  It  is  sufficient  if  it  is 
made  by  one  of  several  joint  creditors, 
Ashley  v.  Gunton,  15  Ark.  415  ;  but 
not  by  one  of  several  distinct  and  sep- 
arate creditors.  Connelly  v.  Weatherby, 
33  Ark.  658.  A  foreign  corporation 
may  make  the  presentment  by  its 
treasurer  of  a  claim  held  by  it  as  ad- 
ministrator.    Deringer  ».  Deringer,  6 


Houst.  64.  It  should  not  be  by  a 
former  owner,  Marshall  v.  Perkins,  72 
Me.  843  ;  but  if  assigned  after  present- 
ment, there  need  be  no  second  present- 
ment by  the  assignee,  Ryan  v.  Flana- 
gan, 9  Vroom.  161  ;  and  it  may  be  pre- 
sented by  an  equitable  owner  of  the 
claim.  Estate  of  Crosby,  55  Cal.  574. 
The  administrator  de  bonis  non  of  an 
Intestate  is  the  proper  person  to  present 
a  claim  against  the  deceased  surety  of 
the  administrator  in  chief,  Palmer  v. 
Pollock,  26  Minn.  933 ;  but  not  an  ad- 
ministrator de  bonis  non  not  legally 
appointed,  McDowell  v.  Jones,  58  Ala. 
35  ;  although  after  his  appointment,  a 
guardian  may  ratify  the  presentment 
made  by  himself  before  appointment. 
Thurston  «.  Holbrook,  31  Vt.  354. 

Form  of  presentment.  In  making 
presentment  the  requirements  of  the 
statute  should  be  followed  strictly. 
Pfeiflter  v.  Suss,  73  Mo.  345  ;  Lee  v. 
Patrick,  9  Ired.  135.  But  if  the  claim 
is  properly  filed,  it  will  not  be  vitiated 
by  the  clerk's  omission,  McCall  «.  Lee, 
130  111.  361  ;  or  mistake  in  the  entry. 
Floyd  v.  Clayton,  67  Ala.  365.  It  is 
sufficient  to  file  a  copy  of  a  judgment 
rendered  against  the  administrator, 
Werner  v.  McPike,  100  Mo.  476  ;  Estate 
of  Crosby,  55  Cal.  574 ;  or  an  uncerti- 
fied abstract.  Gaston  v.  McKnight,  43 
Tex.  619.  Even  a  foreign  judgment 
may  be  pi-esented  by  copy.  Creighton 
».  Murphy,  8  Neb.  349.  And  the  execu- 
tor's right  to  a  certified  copy  may  be 
waived  by  refusal  to  receive  or  examine 
the  creditor's  vouchers.  Howard  s. 
Leavell,  10  Bush  481.  So,  it  is  suffi- 
cient to  present  a  copy  of  the  note 
which  is  claimed,  Tebbetts  v.  Tilton, 
31  N.  H.  373  ;  or  a  statement  of  the 
parties,  amount,  date,  and  time  of 
maturity  of  the  note.  Agnew  «.  Wal- 
den,  84  Ala,  502.  So,  the  notarial 
notice  of  non-payment  of  a  note,  de- 
scribing it  and  the  holder.  Hallett  v. 
Branch   Bank,    13  Ala.   193.     So,   the 
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copy  of  a  non-negotiable  note  and  in- 
dorsement, Walker  -e.  Wigginton,  50 
Ala.  579 ;  or  the  balance  due  on  an 
account  already  rendered.  Estate  of 
Swain,  67  Cal.  637  ;  or  in  a  claim  for 
service,  the  total  number  of  days,  rate, 
and  amount.  Duncan  ».  Thomas,  81 
Cal.  56.  And  presentment  of  a  mort- 
gage debt  has  been  held  to  carry  taxes 
and  assessments  afterward  paid  by  the 
mortgagee.  German  &c.  Society  «. 
Hutchinson,  68  Cal.  52.  Interest,  how- 
ever, must  be  stated,  if  claimed. 
Aguirre  v.  Packard,  14  Cal.  173.  And 
the  administrator  maj'  require  the 
creditor  to  make  his  claim  more  defi- 
nite and  certain.  Townsend  D.  New 
York  Life  Insurance  Co.,  4  Civ.  Pro. 
398  ;  Weller  d.  Weller,  4  Hun  196. 

But  presentment  of  an  original  ac- 
count is  insufficient,  where  it  is  merged 
in  a  judgment.  City  of  Carondelet  «. 
Desnoyer,  27  Mo.  36 ;  or  in  a  note. 
Badger  ».  Kelly,  10  Ala.  944.  If  the 
note  is  lost,  it  may  be  pre.sented  as  a 
debt  due  on  the  note  (describing  it), 
with  notice  of  the  loss.  White  «.  Brown, 
19  Conn.  577.  A  mistake  in  the  Chris- 
tian name  of  the  deceased  is  fatal  to 
the  claim  presented,  Halfman  «.  Ellison, 
•51  Ala.  543 ;  or  in  the  nature  of  the 
services  stated.  Koberts  v.  Levy  (Cal.), 
81  Pac.  Rep.  570. 

Where  the  statute  requires  that  the 
claim  be  verified  by  affidavit,  it  has 
been  held  sufficient  if  it  is  presented  in 
the  proper  time  and  sworn  to  after- 
ward, Wile  v.  Wright,  33  la.  451  ;  or 
even  after  allowance  if  it  has  not  been 
questioned.  Estate  of  Swain,  67  Cal. 
637.  But  the  affidavit  must  be  filed 
I)efore  suit  brought.  Green  «.  Brooks, 
25  Ark.  318  ;  Ross  v.  Hine,  48  Ark. 
304 ;  Saunders  «.  Rudd,  21  Ark.  519 
Alter  «.  Kinsworthy,  30  Ark.  756 
Ttogers  v.  Mitchell,  1  Met.  (Ky.)  33 
An  affidavit  made  in  due  form  before 
the  decedent's  death  will  be  of  no  avail, 
however.     Wilkerson    v.    Gordon,    48 


Ark.  360.  And  making  affidavit  to  a 
claim  and  filing  it  is  not  a  substitute, 
in  California,  for  presentment  to  the 
executor.  Pico  «.  De  LaGuerra,  18 
Cal.  433.  The  affidavit  should  comply 
substantially  with  the  statutory  require- 
ments. Merchants'  Bank  v.  Ward,  45 
Mo.  310;  Sherley  «.  Sherley  (Ky.), 
17  S.  W.  Rep.  628  ;  and  must  show  the 
claim  to  be  just.  Lay  ».  Clark,  31  Ala. 
409  ;  and  must  relate  to  the  exact  claim, 
e.  g.,  to  the  surety's  claim  against  the 
maker  of  a  note  for  its  payment,  and  not 
to  the  note  itself.  Nutall  v.  Brannin,  5 
Bush.  11.  In  some  states  the  affidavit 
may  be  made  by  agent.  Heath  «.  Gar- 
rett, 46  Tex.  23  ;  Howard  v.  Leavell, 
10  Bush  481  ;  in  others  not,  Brinn  «. 
Imboden,  14  Ark.  337  ;  or  not  without 
sufficient  explanation.  Perkins  v.  On- 
yett,  86  Cal.  348  ;  Estate  of  Swain,  67 
Id.  637.  But  it  may  be  by  the  agent  of 
a  corporation  creditor.  Deninger  v. 
Deninger,  6  Houst.  64.  If  the  claim  is 
a  partnership  one,  it  must  be  verified, 
in  Maryland,  by  all  the  partners.  Cecil 
«.  Rose,  17  Md.  93.  In  Kentucky,  the 
affidavit  of  a  third  person  is  insuffi- 
cient. Trabue  ii.  Harris,  1  Met.  (Ky.) 
597.  In  some  states  the  affidavit  is 
necessary  only  if  required.  Russell  v. 
Lane,  1  Barb.  519 ;  Gansevoort  o.  Nel- 
son, 6  Hill  389.  And  it  cannot  be  re- 
quired, in  Pennsylvania,  although  un- 
verified claims  require  special  proof.' 
Hahnlin's  Appeal,  45  Pa.  St.  343.  In 
some  states  the  affidavit  is  essential  to 
the  validity  of  the  claim,  Worley  v. 
Hineman  (Ind.),  29  N.  E.  Rep.  570  ;  or 
to  the  recovery  of  judgment,  Worthley 
1).  Hammond,  13  Bush  510  ;  or  the 
maintenance  of  the  action.  Trabue  «. 
Harris,  1  Met.  (Ky.)  597  ;  Sherley  v. 
Sherley  (Ky.),  17  S.  W.  Rep.  628.  In 
other  states  only  to  the  recovery  of 
costs.  Smith  v.  Denman,  48  Ind.  65  ; 
Hanna  v.  Fisher,  95  Id.  383.  In  New 
Jersey,  insolvency  proceedings,  to  the 
recovery    of    a   dividend.     Gould    v. 
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Tingley,  1  0.  E.  Gr.  501.  In  Texas,  to 
allowance  by  representative  or  Probate 
Court,  Converse  ».  Sorley,  39  Tex. 
515  ;  Gilmore  v.  Dunson,  35  Id.  485 ; 
Jones  v.  Boulware,  39  Id.  867.  In  some 
states  it  must  allege  that  there  is  no 
set-off,  Walters  «.  Prestidge,  30  Tex. 
65  ;  or  no  set-oflf  or  discount,  Trabue 
®.  Harris,  1  Met.  (Ky.)  597  ;  or  must 
state  all  set-offs.  Gilmore  ».  Dunson, 
35  Tex.  435.  In  others  this  is  not 
tiecessary.  Smith  ».  Denman,  48  Ind. 
65.  But  an  affidavit  will  be  necessary 
even  where  the  claim  is  filed  by  a  legal 
representative  of  the  deceased  creditor, 
Puckett  ».  McCall,  30  Tex.  459  ;  Clark 
D.  Clark,  8  Paige  152  ;  Terry  «.  Dayton, 
31  Barb.  519  ;  Wood  «.  Rusco,  4  Redf. 
380  ;  Zachary  «.  Chambers,  1  Or.  831 ; 
although  it  requires  further  proof. 
Keller  a.  Stuck,  4  Redf.  294  ;  Under- 
bill e.  Newburger,  Id.  499  ;  Williams 
V.  Purdy,  6  Paige  166. 

In  some  states  the  executor's  knowl- 
edge of  a  claim  dispenses  with  further 
presentment,  Ellis  v.  Carlisle,  16  Miss.- 
552;  Perry  v.  West,  40  Miss.  338; 
Branch  Bank  ®.  Rhew,  37  Miss.  110  ; 
especially  where  the  executor,  as  presi- 
dent of  a  corporation  creditor,  is  in 
possession  of  the  note  claimed,  Brown 
«.  Brown,  56  Conn.  349  ;  notwithstand- 
ing the  fraudulent  intention  not  to  pre- 
sent, S.  C.  58  Id.  85  ;  or  where  the  ad- 
ministrator is  co-maker  of  a  joint  note 
with  his  intestate,  and  has  promised  to 
pay  it  and  made  a  payment  on  account. 
Ayer  v.  Chadwick  (N.  H.),  33  Atl.  Rep. 
428.  So,  an  administrator's  admission 
of  the  validity  of  the  claim  and  pay- 
ment of  interest  on  it  from  time  to 
time.  Johnson  «.  Corbett,  11  Paige 
365.  In  other  states  the  executor's 
knowledge  of  the  claim  is  insufficient. 
McDowell ».  Jones,  58  Ala.  25  ;  Owens 
«.  Corbitt,  57  Ala.  93  ;  Jones  v.  Drewry, 
73  Ala.  811  ;  Roberts  «.  Piatt,  142  111. 
485,  affg.  43  111.  Ap.  608  ;  Wallace  «. 
Gatchell,  106  111.  815. 


In  some  states  the  statute  requires 
the  demand  to  be  in  writing,  Eaton  ®. 
Buswell,  69  Me.  553 ;  Succession  of 
Yarborough,  16  La.  An.  358  ;  but  it 
need  not  be  signed,  Millett  ».  Millett, 
72  Me.  117  ;  and  in  New  Hampshire,  it 
need  not  be  in  writing.  Little  ».  Little, 
36  N.  H.  334  ;  and  a  simple  omission, 
€.  g.,  of  the  word  "dollars"  (properly 
statedinfigures),willnotbe  fatal.  Hall 
«.  Superior  Court,  69  Cal.  79.  In  gen- 
eral, it  is  advisable  to  present  the  claim 
in  writing  even  where  this  is  not  ex- 
pressly required  by  the  statute.  But  it 
has  been  held  sufficient  to  furnish  a 
written  statement  of  the  account,  the 
creditor  saying  that  it  "  was  all  he 
claimed,''  Pollard  v.  Sears,  38  Ala. 
484 ;  or  a  mere  memorandum  in  figurea 
and  computation  of  interest,  the  cred- 
itor having  already  informed  the  admin- 
istrator about  the  claim  orally,  Ham- 
mett  v.  Starkweather,  47  Conn.  489  \. 
or  a  general  demand,  where  the  claim 
is  fully  and  particularly  known  to  the 
executor,  Rauth  v.  Davenport,  45  N. 
Y.  S.  R.  936.  But  a  mere  casual 
mention  of  the  claim  without  any  ac- 
count or  writing  is  insufficient.  Pike 
ii.  Thorp,  44  Conn.  450.  So,  verbal 
information  only  without  stating'  the 
amount  or  nature  of  the  claim.  Smith 
«.  Fellows,  58  Ala.  467. 

Actions  pending  against  deceased.  In 
some  states  no  presentment  is  neces- 
sary where  suit  for  the  claim  is  already 
pending  in  the  lifetime  of  the  deceased. 
Tindal  ».  Jones,  11  Abb.  Pr.  258; 
O'Donnell  v.  Herman,  43  la.  60  ;  Fern 
11.  Leuthold,  39  Minn.  313  ;  Minnesota 
(1878  G.  S.  c.  53,  §  16) ;  Kansas  (1889 
G.  S.  §  3866) ;  Converse  ».  Sorley,  39 
Tex.  515.  So,  if  it  is  revived  against 
the  personal  representative  ,within  the 
time  prescribed  by  statute,  Rutherford 
V.  Williams,  63  Mo.  353  ;  Malone  ®. 
Hundley,  53  Ala.  147  ;  Alabama  (1886 
Code,  §  3084);  Eddins  v.  Graddy,  38 
Ark.  500.     But  if  the  scire  facias  so  is- 
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sued  is  irregular,  and  a  regular  alias 
writ  is  issued  after  expiration  of  the 
time,  it  will  not  be  suflBcient.  Waddill 
V.  John,  57  Ala.  93.  But  it  is  sufficient 
where  the  delay  in  filing  a  bill  of  re- 
vivor is  explained  and  notice  has  been 
given  to  the  executor  by  a  lis  pendens. 
Stuart  ».  Carr,  6  Gill  430.  So,  pre- 
sentment is  unnecessary  where  the 
executor  applies  to  the  court  to  obtain 
a  modification  of  the  judgment  against 
his  testator  ;  Estate  of  Brennan,  65  Cal. 
517  ;  or  applies  to  the  court  for  time  on 
an  execution  issued  on  such  jddgment. 
Harrison  v.  Jones,  33  Ala.  258.  In' 
other  states  the  pendency  of  an  action 
at  the  time  of  the  death  of  the  dece- 
dent is  no  excuse  for  non-presentment 
of  the  claim,  Matthews  d.  Jones,  3  Met. 
(Ky.)  354  ;  Arizona  (1887  R.  S.  §1119); 
California  (1885  Code  C.  P.  §  1499) ; 
Neiiada  (1885  G.  S.  §  3806).  And  pre- 
sentment is  even  necessary  in  Florida 
to  maintain  the  lien  of  a  mortgage  in 
process  of  foreclosure  at  the  time  of  the 
mortgagor's  death.  Bush  i).  Adams, 
33  Fla.  177. 

Action  as  a  presentment.  In  some 
states  the  commencement  of  an  action 
against  the  personal  representative 
within  the  time  prescribed  for  present- 
ment is  a  suflicient  presentment.  Kan- 
sas (1889  G.  S.  §  3867) ;  Hunley  v. 
Sherford,  11  Ala.  303;  Cooley  v. 
Smith,  17  Id.  99  ;  Tevis  v.  Tevis,  38 
Mo.  356;  Madison  County  Bank  v. 
Suman,  79  Mo.  537  ;  Wernse  v.  McPike, 
100  Mo.  476,  overruling  Wernse  d. 
McPike,  86  Mo.  565,  which  held  that 
an  action  begun  in  a  court  having  no 
jurisdiction  would  not  avail.  So,  a 
bill  in  equity  to  enforce  a  vendor's  lien, 
Allen  V.  Smith,  39  Ark.  74  ;  or  a  writ 
oi  error  to  reverse  an  existing  judg- 
ment. Quigg  1).  Kittredge,  18  N.  H. 
137.  And  a  judgment  against  the  ad- 
ministrator raises  a  presumption  of  due 
presentment.  People  v.  Gray,  73  111. 
343.      fcut    a    foreclosure    proceeding 


without  seeking  a  decree  for  deficiency 
is  not  a  presentment  of  the  claim  for  de- 
ficiency. Roberts  v.  Flatt,  143  111.  458. 
Nor  is  a  judgment  recovered  against- 
the  administrator  of  a  deceased  prin- 
cipal and  his  surety  a  presentment  of 
the  surety's  claim  against  the  estate, 
especially  where  he  has  not  paid  the 
claim  within  the  prescribed  time. 
Burkhartt  u.  Helfrich,  77  Mo.  376., 
And  in  New  Jersey,  an  action  brought, 
against  the  executors  within  the  time 
prescribed  for  presentment  is  not 
equivalent  to  presentment.  Newbold. 
■B.  Fenimore,  24  Vroom  307.  So,  an 
unverified  bill  in  equity  for  discovery 
and  account  of  trust  funds  filed  within 
the  prescribed  time,  with  an  answer 
filed  by  the  executor  admitting  the 
liability  after  the  expiration  of  the  tirfte 
prescribed.  Robins  v.  Arnold,  15  Stew. 
(N.  J.)  511. 

Averment  and  proof  of  presentment. 
Due  presentment  must  be  averred  by 
the  creditor,  Owens  v.  Corbitt,  57  Ala. 
92 ;  Walters  «.  Prestidge,  30  Tex.  65  v 
Stanford  v.  Stanford,  43  Ind.  485  ;. 
Maine  Central  Institute  «.  Haskell,  71 
Me.  487  ;  Janin  v.  Browne,  59  Cal.  37  ; 
even  if  the  claim  is  allowed  by  the 
Probate  Court,  Thompson  v.  Branch,, 

35  Tex.  31;  but  not  if  the  claim  has  been 
presented  and  rejected.  Stambaugh 
«.  Smith,  23  O.  St.  584.  If  the  decla- 
ration shows  that  the  claim  has  not 
been  presented,  it  is  demurrable.  Cot- 
ton V.  Jones,  37  Tex.  34.  The  burden 
is  on  the  Creditor  to  prove  due  present- 
ment, Mitchell  V.  Lea,  57  Ala.  46 ; 
and  he  may  be  required  to  do  so 
before  trial.  Nutall  v.  ,Brannin,  5 
Bush  11.  On  the  other  hand,  it  has 
been  held  that  the  executor  must  plead 
the  defense  of  non-claim  ;  Brown  «. 
Porter,  7  Humph.  373  ;  Carbaley  «. 
State,  81  Ind.  63  ;  and  by  failure  to  do 
so  waives  the  defense,  Morrison  v. 
Kramer,  58  Ind.  38  ;  Pepper  v.  Sidwell, 

36  O.  St.  454 ;  as  also  the  defense  of 
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■want  of  the  required  afiBdayit,  Thomas 
V.  Thomas,  15  B.  Mon.  178.  In  New 
Hampshire,  he  may  set  up  the  non-claim 
under  the  general  issue.  Mathes  v. 
Jackson,  6  N.  H.  105.  In  California, 
the  creditor  must  prove  presentment,  al- 
though it  is  not  denied  in  the  answer, 
Bank  v.  Howland,  43  Cal.  133  ;  Derby 
■0.  Jackmau,  89  Cal.  1.  But  after  trial 
and  appeal  taken,  it  is  too  late  for  tlie 
«xecutor  to  object  to  his  not  having 
done  so.  Drake  ».  Foster,  53  Cal.  335  ; 
■Coleman  v.  Woodworth,  38  Cal.  567 ; 
Preston  ».  Knapp,  85  Cal.  559.  So,  in 
Iowa.  Stevens  v.  Witter,  55  N.  W.  Rep. 
535. 

Presentment  may,  however,  be  in- 
ferred, e.  g.,  by  the  executor's  request 
for  indulgence,  Puckett  «.  James,  3 
fiumph.  565  ;  or  by  his  reservation  in 
his  account  of  funds  sufficient  to  pay 
the  claim  (which  was  a  judgment 
against  the  deceased  and  known  to  the 
executor).  Frazier  v.  Praytor,  36  Ala. 
691.  And  the  executor's  admission, 
made  eighteen  months  afterward,  is 
sufficient  evidence  of  due  presentment 
as  against  him.  Pharis  ».  Leachman,  30 
Ala.  663.  But  his  admission  in  a  suit 
against  him  will  not  be  evidence  of  pre- 
sentment against  a  devisee.  May  v. 
Parham,  68  Ala.  353.  So,  the  allow- 
ance by  the  surviving  partner  does  not 
dispense  with  presentment  against  the 
deceased  partner.  Burton  v.  Buther- 
ford,  49  Mo.  355. 

Time  for  presentment.  The  time  for 
presentment  is  generally  fixed  by  the 
statute.  In  some  states  it  is  left  to  be 
designated  by  the  order  and  notice.  In 
California,  it  is  made  ten  months  for 
claims  over  $10,000,  and  four  months 
-for  others  (Code  0.  P.  §  1491).  The 
law  in  force  at  the  time  of  presentment 
governs,  although  a  longer  time  was 
allowed  by  the  law  in  force  at  the  time 
administration  was  granted.  Green- 
baum  V.  Elliott,  60  Mo.  35.  But  see, 
contra,    Wilkinson   v.    Barringer,     33 


Miss.  319.  Presentment  may  be  before 
the  publication  of  the  notice,  Janin  v. 
Browne,  59  Cal.  37  ;  Ricketsen  v.  Rich- 
ardson, 19  Id.  33 ;  if  after  the  quali- 
fication of  the  executor,  Field  «.  Field, 
77  N.  Y.  394 ;  Russell  v.  Lane,  1  Barb. 
519 ;  but  not  before  the  executor  has 
qualified.  Hallett  v.  Branch  Bank,  13 
Ala.  671.  If  no  time  is  fixed,  the  claims 
may  be  presented  at  any  time  before 
distribution,  Willard  v.  Van  Leeuwen, 
56  Mich.  15 ;  especially  where  the 
creditor  had  previously  filed  it  and 
been  induced  to  withdraw  it  by  fraudu- 
lent representations  of  the  executor. 
Stamps  e.  Bell,  3Baxt.l70.  But  if  he  ac- 
cepts a  note  of  the  executor  in  payment 
and  thereafter  withdraws  his  claim,  the 
estate  will  be  discharged  and  the  claim 
barred,  although  the  note  is  not  paid. 
Freeman  «.  Holt,  51  Vt.  538.  A  claim 
which  has  not  been  questioned  will  be 
presumed  to  have  been  presented  in  due 
time.  Oakes  ii.  Buckley,  49  Wis.  593. 
In  Illinois,  where  the  time  set  by  the 
executor  for  presentment  of  claims 
has  expired,  the  creditor  may  still  file 
his  claim  with  the  court  at  any  time 
before  the  end  of  the  period  at  which 
the  statute  bars  it.  Wallace  v.  Gatch- 
ell,  106  111.  315.  The  time  prescribed 
for  other  creditors  applies  equally  to 
the  claims  of  administrators  and  execu- 
tors where  they  are  not  excepted. 
Estate  of  Taylor,  10  Cal.  483  ;  Clark 
«.  Tallman,  68  la.  373.  In  states  where 
the  statute  requires  the  claim  to  be  pre- 
sented and  proved  within  a  prescribed 
time,  presentment  within  the  time  will 
be  too  late  if  there  is  no  time  to 
make  the  required  proof.  Clark  v. 
Tallman,  68  la.  373.  As  to  the  effect, 
in  New  Jersey,  of  making  presentment 
after  the  expiration  of  the  time  limited 
by  the  order  and  notice  and  before  the 
decree  barring  claim  on  proof  of  notice, 
see  Parker  v.  Combs,  7  Stew.  (N.  J.) 
533  ;  Miller  «.  Harrison,  Id.  374,  affg.  5 
Id.  76  ;  Young  41.  Young,  16  Vrfiom  197. 
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Exception  is  made  in  the  statutes  in 
favor  of  persons  under  disability,  as 
infants  or  lunatics,  in  Alabama  and 
Florida  ;  as  prisoners,  or  engaged  in  the 
military  service,  or  not  in  tke  United 
States,  in  Florida ;  as  absent  from  the 
state,  in  California;  and  as  non-residents 
of  the  state,  in  Connecticut.  Under 
these  statutes  a  nou-rekident  will  be 
excused,  although  he  returns  to  the 
state  before  the  prescribed  time  has 
■expired,  Cullerton  v.  Mead,  32  Cal.  95  ; 
but  the  fact  that  the  equitable  owner 
is  non-resident  and  has  no  notice  will 
not  save  the  claim,  if  the  legal  owner  is 
barred  as  a  resident.  Marsh  d.  Dooley, 
53  Cal.  3.33.  So,  the  time  will  not  be 
■extended  by  the  fact  that  the  adminis- 
trator has  left  the  state.  Branch  Bank 
■B.  Donelson,  13  Ala.  741  ;  or  died  soon 
after  his  appointment.  Lowe  v.  Jones, 
15  Ala.  545.  And  in  the  absence  of  a 
statutory  exception  the  bar  of  the 
statute  will  take  effect  against  a  non- 
resident creditor,  Erwin  ■».  Turner, 
6  Ark.  14;  Standifer  v.  Hubbard,  39 
Tex.  417  ;  or  a  debt  "contracted  out  of 
the  state,"  Jones  ■».  Drewry,  73  Ala. 
311  ;  or  a  lunatic  without  a  guardian, 
Rowell  «.  Patterson,  76  Me.  196  ;  but, 
like  a  statute  of  limitations,  will  not 
run  pending  civil  war.  Williamson  t>. 
McCrary,  33  Ark.  470.  The  statutory 
limitation  of  actions  against  estates  of 
decedents,  although  nearly  related  to 
statutes  of  non-claim,  is  considered  by 
itself  in  Vol.  3,  uH  infra. 

Provision  is  made  expressly  by  some 
statutes  for  the  presentment  of  debts 
maturing  after  the  decedent's  death 
within  one  month  after  their  maturity, 
in  Arizona  (1887  R.  S.  §  1110),  Call- 
fornia  (1885  Code  C.  P.  §  1493)  ;  or 
four  months,  in  Connecticut  (1888  G.  S. 
§  581);  or  eighteen  months,  in  Alabama 
(1886  Code,  §  3081) ;  although  they  may 
be  presented  before  the  right  of  action 
accrues,  Russell  v.  Bristol,  49  Conn. 
251 ;  and  should,  in  general,  be    pre- 


sented within  the  time  prescribed  for 
other  claims.  Estate  of  Swain,  67  Cal. 
637  ;  (Jaraschi  ■».  Lewis,  93  Mo.  197, 
affg.  15  Mo.  Ap.  565 ;  Austin  i>.  Save- 
land,  77  Wis.  108.  But  see  Brill  v.  Ide, 
75  Wis.  113.  And  where  the  liability 
begins  after  the  death  of  the  decedent, 
as  in  the  case  of  a  stockholder  for 
assessments  on  his  stock,  the  time  will 
run  from  the  call  for  assessment. 
Priest  V.  Glenn,  51  Fed.  Rep.  405  ;  and 
see  Jameson  v.  Jameson,  73  Mo.  640 ; 
Tenny  «.  Lasley,  80  Mo.  668.  As 
against  the  statutory  bond  of  a  residu- 
ary legatee,  a  claim  not  falling  due 
within  the  prescribed  time  must  still  be 
presented  within  that  time.  Pratt  v. 
Lamson,  138  Mass.  538. 

Extension  of  time.  Where  the  terms 
of  the  statute  are  absolute,  the  Probate 
Court  cannot  relieve  from  the  effect  of 
non-presentment.  Cramp's  Appeal,  81 
Pa.  St.  90.  On  the  other  hand,  the 
court  will  not  consider  the  objection 
that  the  presentment  was  made  too  late, 
when  the  claim  has  been  allowed  with- 
out objection,  Moore  «.  Winston,  66 
Ala.  396  ;  Guard  v.  Hale,  64  Ala.  479 ; 
Semmes  i).  Young,  10  Md.  343  ;  Akers 
■e.  West,  1  Baxt.  31  ;  or  gone  to  judg- 
ment. Smith  11.  Furnish,  70  Cal.  434. 
So  too,  where  there  was  no  present- 
ment.    Willis  V.  Farley,  24  Cal.  490. 

But  in  many  states  the  Probate  Court 
is  authorized  by  statute  to  extend  the 
time  for  presentment  under  designated 
circumstances,  e.  g.,  if  applied  for  within 
six  months  after  the  limited  time  ex- 
pires. Sleeper  v.  Gould,  53  Vt.  Ill  ; 
where  the  claim  was  rejected  because 
improperly  presented,  Whitcpmb  ■». 
Davenport,  63  Vt.  656  ;  Vermont  (1880 
R.  L.  §  3133) ;  or  for  want  of  jurisdic- 
tion of  a  foreign  court  to  render  a  judg- 
ment presented,  Smith  v.  Grady,  68 
Wis.  315  ;  or  where  the  claim  (for  pay- 
ment of  the  note  of  the  deceased  by  the 
indorser)  accrued  after  the  time  had 
expired,  Meriden     Steam    &c.   Co.    v. 
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Guy,  40  Conn.  163 ;  or,  generally.  In  the 
discretion  of  the  court  for  claims  not 
presented.  Hart  ».  Circuit  Judge,  56 
Mich.  .593  ;  or  "for  good  cause,"  Matter 
of  Mills,  34  Minn.  296 ;  in  which  case 
the  judge's  refusal  is  not  subject  to  ap- 
peal. Massachusetts  &c.  Insurance  Co. 
«.  Elliott,  24  Minn.  134.  But  the  effect 
of  an  extension  of  time  to  present  a 
claim  is  not  to  take  the  claim  out  of  the 
general  limitation  of  time  for  actions. 
Gilbert  ».  Little,  3  O.  St.  156 ;  Briggs  v. 
Thomas,  32  Vt.  176.  And  if  the  cred- 
itor is  in  laches,  the  court  will  not  grant 
further  time  for  presentment  of  his 
claim.  St.  Croix  Boom  Corporation  «. 
Brown,  47  Minn.  281  ;  Estate  of  Bren- 
nan,  46  Minn.  93  ;  State  «.  Probate 
Court,  42  Minn.  54. 

Equitable  relief.  In  general,  a  cred- 
itor who  has  failed  to  present  his  claim 
within  the  prescribed  time  is  not  entitled 
to  equitable  relief.  Hales  v.  Holland, 
92  111.  494  ;  Bennett  v.  Dawson,  18  Ark. 
334 ;  although  the  executor  had  said 
that  the  claim  was  all  right  and  he 
would  pay  it  as  soon  as  he  had  enough 
money,  Lewis  v.  Champion,  13  Stew. 
(N.  J.)  59 ;  or  although  his  attorney  re- 
quested the  creditor  not  to  file  a  claim 
and  said  that  the  matter  could  be  ami- 
cably settled,  Eoberts  v.  Spencer,  113 
Ind.  85  ;  or  although  the  creditor  relied 
on  a  legacy  larger  than  his  claim,  which 
was  lost  by  the  insolvency  of  the.estate. 
Gordon  v.  Ballentine,  50  Ala.  99. 

But  by  statute  equitable  relief  may 
be  given  against  the  bar  of  the  statute, 
if  the  claim  is  not  lost  by  the  creditor's 
negligence,  MasmcJiusetts  (1861  P.  L. 
c.  174,  §  3) ;  Iowa  (Code,  §  3431),  where 
"peculiar  circumstances  entitle  to 
equitable  relief."  But  such  acts  do 
not  qpply  to  claims  already  barred, 
Garfield  v.  Bemis,  3  Allen  445  ;  or  to 
a  non-resident  who  has  been  misled  by 
the  advice  of  a  foreign  attorney.  Roof 
V.  Knight,  77  la.  506  ;  or  to  one  who 
has  neglected  to  file  his  claim,  Ferrall 


V.  Irwin,  13  la.  53 ;  or  has  filed  it 
properly  and  neglected  to  prosecute  it 
(as  required  in  Iowa).  Phelps  v. 
Thompson,  48  la.  641. 

The  Iowa  statute  has  been  held,  how- 
ever, to  apply  where  the  claim  was 
barred  by  the  neglect  of  the  creditor's 
attorney,  Wilcox  v.  Jackso"n,  57  la. 
278  ;  or  by  an  arrangement  between 
his  attorney  and  the  executor,  made  for 
the  advantage  of  the  estate,  TJry  i>. 
Bush  (la.),  53  N.  W.  Rep.  666  ;  or  by 
the  administrator's  promise  to  pay  and 
his  statement  that  it  was  unnecessary 
to  file  it.  Burroughs  v.  McLain,  37  la. 
189  ;  or  by  the  administrator's  false 
representation  to  the  creditor  that  his 
claim  was  duly  filed  and  would  be 
paid,  Baldwin  s.  Dougherty,  39  la. 
50 ;  or  where  the  validity  of  the 
claim  was  not  established  until  the 
time  had  expired.  Senat  v.  Findley, 
51  la.  30. 

Waiver  and  excuse.  Where  the  re- 
quirements of  the  statute  are  positive, 
the  personal  representative  has  no 
povver  to  waive  them,  e.  g. ,  as  to  time 
for  presentment,  Nagle  ii.  Ball  (Miss.), 
13  So.  Rep.  929  ;  Hicks  v.  Jamison,  10 
Mo.  Ap.  35  ;  or  classification  according- 
to  such  time.  Spaulding  ».  Suss,  4 
Mo.  Ap.  541.  After  a  claim  is  barred 
the  administrator  has  no  authority  to 
revive  or  pay  it,  and  he  and  his  sureties 
will  be  liable  for  such  conduct  to  the 
distributees.  Crabtree  s.  Graham,  81 
Ga.  390.  His  promise,  however,  to  pay 
such  claim  cannot  be  enforced  against. 
him  by  the  creditor.  Branch  Bank  «. 
Hawkins,  13  Ala.  755 ;  Probate  Judge 
«.  Ellis,  63  N.  H.  366.  Nor  will  a  pay- 
ment by  him  revive  the  claim.  Matter 
of  Dunn,  5  Dem.  134.  But  see,  contra, 
as  to  the  effect  of  part  payment  by 
the  executor,  Emson  v.  Ivins,  15 
Stew.  (N.  J.)  277.  But  if  the  adminis- 
trator obtains  an  extension  of  time  for 
paying  a  note,  he  cannot  set  up  the  bar 
of    the    statute    for    non-presentment 
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within  that  time.     North  «.   Walker, 
66  Mo.  453. 

An  agreement  by  the  administrator, 
however,  to  the  appoiutmect  of  a  com- 
mission after  lapse  of  the  statutory  time 
is  not  a  waiver.  Whittier  v.  Wood- 
ward, 71  Me.  161.  So,  his  request  for 
delay  in  bringing  suit  is  no  excuse  for 
non-presentment.  Bates  v.  Elrod,  13 
Lea  156. 

Additional  jyroof  of  daim.  An  exec- 
utor's or  administrator's  own  claim 
cannot  be  proved  by  his  own  unsup- 
ported affidavit  like  the  claim  of  other 
creditors.  Williams  v.  Purdy,  6  Paige 
166 ;  TJnderhill  «.  Newburger,  4  Eedf. 
499  ;  Keller  v.  Stuck,  Id.  294  ;  Kearney 
V.  McKeon,  85  N.  Y.  136 ;  Watson  v. 
Watson,  58  Md.  442 ;  Chidester  v. 
Chidester,  43  Ind.  469.  So,  a  claim 
held  by  him  in  trust,  Wright  ®.  Wright, 
72  Ind.  149  ;  or  as  agent  for  the  cred- 
itor.    Henderson  -o.  Ayres,  33  Tex.  96. 

In  some  states,  after  formal  present- 
ment or  filing,  the  creditor  is  required 
to  proceed  within  a  certain  time  to 
have  the  claim  adjudicated  by  a  formal 
allowance  or  rejection,  and  will  be 
barred  by  his  failure  to  do  so,  Reitzell 
«.  Miller,  35  111.  67  ;  Colby  v.  King,  67 
la.  458  ;  Brownell  ®.  Williams,  54  la. 
353  ;  even  as  against  the  heirs.  Colla- 
more  v.  Wilder,  19  Kan.  67.  In  some 
states  proof  must  be  furnished  if  the 
claim  is  contested  by  the  representative. 
North  V.  Lowe,  63  Miss.  31  ;  or  ques- 
tioned. Estate  of  Romero,  38  La.  An., 
947  ;  without  formal  answer  or  denial. 
Scovel  V.  Fisher,  77  la.  97  ;  Ruddeli  v. 
Tyner,  87  Ind.  529  ;  Neil  v.  Case,  25 
Kan.  510.  But  where  no  objection  is 
made  on  the  part  of  an  insolvent  estate 
within  the  time  prescribed  by  statute, 
the  creditor  is  entitled  to  the  allowance 
of  the  claim  as  of  right.  Clark  v.  Knox, 
70  Ala.  607.  And  the  Probate  Court 
cannot  extend  the  statutory  time  al- 
lowed for  contesting  claims.  Graves 
■a.  Graves,  58  N.  H.  24. 


Allowance  or  rejection  by  personal 
representative.  By  statute  the  executor 
or  administrator  must  indorse  his  allow- 
ance or  rejection  on  all  claims  within  a 
short  prescribed  time  after  their  pre- 
sentment to  him,  in  Arizona  (1887  R.  S. 
§1113),  Arkansas  (1884  Dig.  Stats. 
§§  109,  112),  Califoi-nia  (1885  Code 
C.  P.  §  1496),  Indiana  (1888  R.  S.  § 
2319),  Ohio  (1890  R.  S.  §6097),  Oregon 
(1893  An.  L.  §  1134),  Texas  (1888  R.  S. 
§§  3033-33).  If  he  fails  to  do  so,  it  is  a 
rejection  of  the  claim,  in  Arizona,  Cal- 
ifornia, Ohio,  and  Texas.  In  Arkansas 
and  Oregon,  the  creditor  may  on  such 
failure  apply  to  the  Probate  Court  for 
allowance.  So,  in  Iowa  (1888  R.  C. 
§  2410),  where  the  claim  must  be  ap- 
proved in  writing  by  the  executor  with 
the  approbation  of  the  court  or  regarded 
as  rejected  by  him. 

In  Louisiana,  a  claim  must  be  al- 
lowed or  rejected  in  writing  by  the  per- 
sonal representative  before  suit  can  be 
brought  on  it.  Succession  of  Yar- 
borough,  16  La.  An.  258.  Allowance 
may  be  by  ,one  of  several  adminis- 
trators, in  California,  Willis  v.  Farley, 
24  Cal.  490  ;  but  in  Texas  several  "  in- 
dependent executors  "  must  all  join  in 
the  allowance.  McLane  v.  Belvin,  47 
Tex.  493.  A  claim  may  be  allowed 
before  it  is  due.  Estate  of  Swain,  67 
Cal.  637.  So,  in  Colorado  (1891  An. 
Stats.  §  4786).  But  execution  will  be 
stayed  on  such  claim  until  its  ma- 
turity, where  no  rebate  is  accepted  by 
the  creditor.  Cassatt  v.  Vogel,  94 
Mo.  646.  Claims  that  are  allowed  can- 
not be  paid  to  the  exclusion  of  others 
which  have  been  disallowed,  and  are 
still  in  suit.  Estate  of  Sigourney,  61 
Cal.  71.  An  executor  is  not  bound  to 
plead  the  Statute  of  Limitations  to 
claims  presented,  and  his  failure  to  do 
so  does  not  amount  to  a  fraudulent  al- 
lowance of  the  claim.  Trimble  v. 
Marshall,  66  la.  233.  But  in  Califor- 
nia, the    statute   prohibits  him    from 
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allowing  a  claim  barred  by  the  Statute 
of  Limitations.  Dorland  «.  Borland,  66 
Cal.  189  ;  Code  C.  P.  §  1499.  In  the 
absence,  however,  of  statutory  require- 
ments he  may  allow  a  just  claim  with- 
out suit,  Stonebreaker  «.  Friar,  70  Tex. 
202  ;  or  suffer  judgment  on  such  claim, 
Sheldon  «.  Warner,  59  Mich.  444  ;  or 
effect  a  compromise  which  the  court 
would  have  sanctioned,  Geiger  «.  Kaig- 
ler,  9  S.  C.  401 ;  or  pay  a  just  claim 
presented  without  affidavit,  Terrell  v. 
Rowland,  86  Ky.  67 ;  or  without  affida- 
vit or  itemized  statement,  Kinnan  «. 
Wright,'  13  Stew.  (N.  J.)  501 ;  or  with- 
out judicial  allowance.  Millard  ». 
Harris,  119  111.  185. 

If  a  claim  is  not  rejected  by  an  exec- 
utor on  its  due  presentment,  it  becomes, 
in  New  York,  an  undisputed  liquidated 
claim.  Lambert  e.  Craft,  98  N.  Y. 
343.  On  the  other  hand ,  allowance  will 
not  be  inferred,  in  Maryland,  from 
the  executor's  retention  of  a  sufficient 
fund  to  meet  a  claim  when  he  becomes 
satisfied.     Pole  «.  Simmons,  49  Md.  14. 

A  positive  written  refusal  to  pay  is 
a  rejection,  although  the  executor  re- 
quest a  bill  of  particulars.  Hoyt  «. 
Bonnett,  58  Barb.  539.  So,  rejection 
by  the  executor's  attorney  is  suffipient, 
if  made  at  his  request,  Selover  «.  Coe, 
63  N.  Y.  438 ;  but  not  otherwise. 
Hardy  v.  Ames,  47  Barb.  413 ;  and 
notice  of  rejection  should  not  be  sent 
to  the  attorney,  Van  Saun  «.  Farley,  4 
Daly  165  ;  but  it  may  be  left  at  the 
creditor's  house  in  his  absence,  Peters 
«.  Stuart,  21  N.  Y.  Supp.  993,  revg. 
48  N.  Y.  S.  R.  511.  The  rejection 
must  be  definite  and  unequivocal.  Bar- 
salon  B.  Wright,  4  Bradf .  164 ;  Bradley 
«.  Vial,  48  Conn.  375  ;  and,  if  for 
informality  of  presentment,  it  should 
state  particulars,  Aiken  d.  Coolidge,  12 
Or.  244  ;  but  it  need  not  be  in  any  pre- 
prescribed  form,  Peters  ».  Stuart,  uhi 
supra  ;  if  no  objection  is  made  on  that 
account,   Gillespie  v,  Wright,  93  Cal. 


169.  The  creditor  may,  however,  make- 
a  fresh  presentment,  if  the  executor 
secretly  rejects  it,  but  refuses  to  inform 
the  court  as  to  his  action.  Steward  v. 
Hinkel,  73  Cal.  191.  But  an  adminis- 
trator may  waive  or  abandon  his  rejec- 
tion and  the  rights  incidental  to  it  by 
renewing  negotiations  about  the  claim. 
Calanan  v.  McClure,  47  Barb.  306. 

Where  claims  are  rejected  by  the 
administrator,  the  statute  often  requires 
suit  by  the  creditor  within  a  short  pre- 
scribed time.  GaXifomia  (1885  Code- 
C.  P.  §  1498),  Connecticut  (1888  G.  S. 
§  588),  Maryland,  (1888  P.  G.  L.  Art.  93, 
§  107),  New  Jersey  (1877  Rev.  p.  765, 
§  63),  NewYoi-k  (2  R.  S.  89,  §  38),  North 
Carolina  (1883  Code,  §  1437),  Ohio  (1890- 
R.  S.  §  6097),  Texas  (1888  R.  S.  §  3038). 
The  effect  of  such  statute  is  to  bar  the- 
claim  if  not  sued  on  within  the  time, 
Gaston  v.  Boyd,  53  Tex.  283 ;  but  only 
provided  the  rejection  is  itself  withirt 
the  prescribed  statutory  time,  Matter  of 
Phyfe,  5  N.  Y.  Leg.  Obs.  831  ;  al- 
though the  general  Statute  of  Limita- 
tions wUl  run  against  the  claim  irre- 
spective of  the  administrator's  delay  in 
passing  on  it.  Bucklin  ii.  Chapin,  1 
Lans.  443.  The  time  to  sue  will  run 
from  the  notice  of  rejection,  and  not 
from  an  earlier  secret  rejection  indorsed 
on  the  claim.  Cowgill  v.  Dinwiddle, 
98  Cal.  481  ;  Gillespie  ».  Wright,  uU 
supra.  The  statute  requiiing  suit  on 
rejection  of  claim  takes  effect  notwith- 
standing the  absence  of  the  administra- 
tor from  the  state  after  disallowance. 
Cotton  «.  Jones,  87  Tex.  34 ;  and  ap- 
plies, in  New  York,  to  claims  which  are 
contingent  or  future,  Selover  «.  Coe,  63 
N.  Y.  438  ;  Comes  ®.  Wilkin,  79  N.  Y. 
139 ;  and  bars  suits  against  heirs  and 
devisees,  as  well  as  against  the  personal 
representatives.  Selover  ®.  Coe,  ubi 
supra. 

Allowance  by  Probate  Court.  In  many 
states  the  statute  provides  for  formal 
allowance  of  claims    by    the   Probate 
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Court.  This  is  so,  in  Colorado  (1891 
An.  StatB.  §  4788),  Illirms  (1891  R.  S. 
c.  3,  §  60),  Kamas  (1889  R.  S.  §§  3870- 
74)  Maryland  (1888  P.  G.  L.  Art.  93, 
§§  83,  97),  Minnesota  (1891  Stats. 
§  5731),  Missouri  (1889  R.  S.  §  190), 
New  York  (3  R.  S.  88,  §  33),  Ohio  (1890 
R.  S.  §  6099),  Texas  (1888  R.  S.  §§  3024- 
35).  This  applies  to  all  claims  over 
$50,  in  Kansas  and  Missouri ;  to  claims 
allowed  by  the  personal  repi'esentative, 
in  Texas ;  to  debts  due  to  the  personal 
representative  himself,  in  Colorado, 
Missouri,  New  York,  and  Ohio  ;  and 
to  debts  not  proved  according  to  cer- 
tain prescribed  rules  before  the  per- 
sonal representatives,  in  Maryland. 
Provision  is  made  for  the  appoint- 
ment of  commissioners  by  the  court 
for  that  purpose,  in  Michigan  (1883 
An.  Stats.  §  5888),  Nebraska  (1891  C.  S. 
c.  23,  §  314),  Wisconsin  (1889  An. 
Stats.  §  3838),  Vermont  (1880  R.  L. 
§  3115).  It  has  been  held  that  suit 
cannot  be  brought  until  after  judicial 
allowance  against  the  executor.  Brooks 
V.  Headin,  88  N.  C.  449 ;  or  on  his 
bond,  First  National  Bank  v.  How,  38 
Minn.  150  ;  that  presentment  without 
such  allowance  creates  no  lien  on  the 
decedent's  land,  Byer  ».  Healy,  84 
la.  1  ;  and  cannot  be  allowed  as  a 
credit  in  the  executor's  account,  Bun- 
nell t).  Post,  35  Minn.  376  ;  Huebner 
V.  Sesseman  (Neb.),  56  N.  W.  Rep. 
697  ;  and  that  part  payment  on  account 
of  such  a  claim  is  illegal  and  will  not 
stay  the  running  of  the  Statute  of  Limi- 
tations. Clawson  v.  McCnne,  30  Kan. 
337.  If  the  personal  representative 
pays  claims  without  such  allowance,  he 
does  so  at  his  peril.  Roster  i>.  Morat, 
19  Or.  181  ;  Walker  v.  Diehl,  79  111. 
473  ;  Estate  of  Eidenmuller,  Myrick 
Prob.  87;  although  proper  payments 
will  be  allowed  in  his  account.  Millard 
■0.  Harris,  119  111.  185.  If  the  •court 
has  allowed  the  claim,  he  may  pay 
without  peril,  although  the  allowance 


was  made  on  insufficient  proof,  Owens 
V.  Collinson,  3  Gill  &  J.  25  ;  and  the 
regularity  of  its  proceedings  cannot  be 
questioned  years  afterward.  "Ward  v. 
Dunham,  134  111.  195.  And  where  the 
proceedings  are  subsequently  opened 
for  irregularity,  it  will  not  deprive  the 
claim  of  its  position  as  presented  within 
due  time.  Williamson  v.  Aithony,  47 
Mo.  299  ;  Large  «.  Large,  29  Wis.  60. 
The  Probate  Court  may  direct  the 
rejection  of  a  claim.  Matter  of  Hen- 
driokson,  19  Hun  290  ;  or  may  set  aside 
an  allowance  of  it  by  the  administra- 
tor. Matter  of  Davenport  (la.),  53 
N.  W.  Rep.  197. 

Allowance  ly  court — Jurisdiction.  In 
New  York,  the  surrogate  has  no  juris- " 
diction  to  determine  disputed  claims. 
Code  C.  P.  §§  3729,  3743  ;  Matter  of 
Brown,  3  Civ.  Pro.  374 ;  Ashley  ®. 
Lamb,  15  Civ.  Pro,  311  (question  of 
payment) ;  Adams  v.  Glidden,  6  Dem.. 
197 ;  Matter  of  Phyfe,  5  N.  Y.  Leg. 
Obs.  831.  And  in  the  absence  of  ex- 
press allowance  or  rejection  the  claim 
is  presumed  to  be  disputed,  and  cannot 
be  tried  by  the  surrogate.  -Cooper  «. 
Felter,  6  Lans.  985.  But  he  may  order 
the  payment  of  a  judgment  against  the 
deceased  which  is  not  expressly  dis^ 
puted,  McNulty  v.  Hurd,  72  N.  Y.  518  ; 
but  see  Babcock  v.  Lillis,  4  Bradf. 
318 ;  and  the  surrogate  may  direct  pay- 
ment if  it  is  disputed  only  verbally  and 
not  by  answer.  Matter  of  McKiernan, 
4  Civ.  Pro.  318  ;  Code  C.  P.  §§  3717-18. 
His  jurisdiction  is  the  same  in  the  ac- 
counting of  a  temporary  administra- 
tor as  of  the  administrator  in  chief. 
Matter  of  Eisner,  5  Dem.  383.  He  has 
jurisdiction  to  determine  to  whom  it 
is  payable  where  the  claim  is  not  dis- 
puted, Tappan  v.  Methodist  Episcopal 
Church,  3  Dem.  187;  Code  C.  P. 
§  3748 ;  and  so,  to  determine  whether 
the  claim  has  been  rejected,  Browne  ». 
Lange,  4  Dem.  350  ;  and  what  balance 
is  due  on  judgment,  and  from  whom. 
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McNulty  ».  Hurd,  73  N.  Y.  518.  So, 
to  determine  a  disputed  claim  of  the 
executor  for  services  (on  accounting,  and 
not  on  special  petition  of  the  executor). 
Matter  of  Ryder,  129  N.  Y.  640,  revg. 
2  Connoly  334 ;  Matter  of  Flood,  16 
Abb.  Pr.  K.  8.  407  ;  (act  of  1837)  3 
R.  S.  5th  ed.  175,  ,§  87.  Where  the 
jurisdiction  is  questionable,  and  the 
petition  for  account  may  be  granted 
subject  to  dismissal  if  the  claim  Is  dis- 
puted. Matter  of  Cowdrey,  5  Dem. 
453 ;  Code  C.  P.  §  3717. 

In  like  manner,  in  Maryland,  the 
Orphan's  Court  cannot  determine 
whether  a  claim  is  legally  barred  by 
the  Statute  of  Limitations,  Yingling  «. 
'Hesson,  16  Md.  113  ;  or  compel  pay- 
ment of  a  contested  claim,  Bowie  «. 
Ghiselln,  30  Md.  553  ;  or  disallow  such 
claim,  and  its  disallowance  is  not  made 
conclusive  by  affirmance  on  appeal. 
Leverney  d.  Leverney,  64  Md.  399. 

In  Iowa,  the  determination  of  claims 
against  the  estate  is  vested  exclusively 
in  the  circuit  court  (which  is  a  probate 
court),  Tillman  v.  Bowman,  68  la. 
450  ;  in  Michigan,  in  the  Probate  Court, 
Aldrich  v.  Annin,  54  Mich.  230  ;  in 
Texas,  exclusively  in  the  Probate  Court 
in  the  case  of  the  administrator's  or 
executor's  own  claim,  Henderson  «. 
Ayres,  38  Tex.  96  ;  in  Indiana  and 
Illinois,  in  the  Probate  Court  and  the 
Circuit  Court  concurrently,  Dehart  v. 
Dehart,  15  Ind.  167 ;  Rosenthal  v. 
Magee,  41  111.  370  ;  in  Pennsylvania,  in 
the  Probate  Court  and  the  Common 
Pleas  concurrently,  Haviland  v.  Fidel- 
ity &c.  Co.,  108  Pa.  St.  336  ;  Phillips 
«.  Allegheny  &c.  Railroad,  107  Id.  465  ; 
in  Vermont,  in  the  commissioners 
appointed  by  the  frobate  Court,  Goff 
«.  Robinson,  60  Vt.  633,  even  where 
suit  was  pending  at  the  decedent's 
death  in  a  court  of  law.  Powers  «. 
Powers,  57  Vt.  49. 

In  Mississippi,  the  probate  jurisdic- 
tion conferred  on  the  Court  of  Chancery 


does  not  extend  to  the  enforcement  of 
legal  claims.  Bernheimeru.  Calhoun,  44 
Miss.  436.  But  chancery  has  jurisdic- 
tion to  adjust  the  claim  of  the  adminis- 
trator against  the  estate,  in  Vermont, 
although  already  allowed  by  the  Pro- 
bate Court  commissioners.  Adams  v. 
Adams,  33  Vt.  50.  So,  in  New  Jersey, 
on  a  bill  in  equity  between  two  co- 
administrators to  determine  the  claim  of 
one  of  them  against  the  estate.  Pretty 
■0.  Young,  16  Stew.  (N.  J.)  654.  But 
chancery  will  not  enforce  debts  by 
means  of  a  receiver  as  a  substitute  for 
the  regular  appointment  of  an  adminis- 
trator.    Walker  «.  Drew,  30  Fla.  908. 

Wliat  claims  allowed — Set-off.  The 
Probate  Court  has  jurisdiction  to  allow 
a  claim  for  conversion  of  personal  prop- 
erty, Moore  v.  Brown,  14  Mo.  165  ;  or 
for  a  false  return  by  a  deceased  sheriif , 
Jewett  ».  Weaver,  10  Mo.  334 ;  or  for 
settlement  between  surviving  and  de- 
ceased partners,  Higgins  ».  Rector,  47 
Tex.  361 ;  or  for  payment  by  a  surety 
for  his  deceased  principal.  Walker  v. 
Drew,  20  Fla.  908;  or  against  a  de- 
ceased obligor,  pending  proceedings  in 
another  court  against  the  surviving 
co-obligor,  Valentine  ».  Farrington,  2 
Edw.  Ch.  52  ;  or  against  the  estate  of 
a  deceased  executor  for  a  legacy  for 
which  the  executor  had  become  liable, 
Windsor  v.  Bell,  61  Ga.  671  ;  or  of  a 
deceased  surety  on  a  guardian's  bond. 
State  11.  Paul,  21  Mo.  51.  So,  the  Pro- 
bate Court  may  allow  a  contingent  claim, 
e.  g.,  against  the  deceased  indorser  of  a 
note  not  yet  due,  Dunnigan  v.  Stevens, 
122  111.  396  ;  or  by  the  indorser  before 
payment  against  the  maker  of  a  note. 
Curley  ».  Hand,  53  Vt.  534.  But  in 
some  states  the  commissioners  cannot 
pass  on  contingent  claims.  Hall  ®.  Wil- 
son, 6  Wis.  433  ;  Buchoz  v.  Pray,  36 
Mich.  439.  In  general,  the  jurisdiction 
extends  to  claims  of  non-resident  credit- 
ors as  well  as  resident,  Miner  v.  Austin, 
45  la.  231 ;  and  it  is  not  afEected  by  the 
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executor's  removal  from  the  state  after 
proceedings  begun  for  allowance  of  a 
■claim.     Haynes  v.  Semmes,  39  Ark.  399. 

In  some  states  equitable  claims  are 
not  -within  the  jurisdiction  of  the  com- 
missioners appointed  by  the  Probate 
Court,  Brown  v.  Sumner,  31  Vt.  671  ; 
nor  of  the  Probate  Court  itself,  Watrous 
1).  Ohalker,  7  Conn.  324  ;  e.  g.,  in  fol- 
lowing a  trust  fund,  Butler  ».  Lawson, 
73  Mo.  337  ;  Stevenson  «.  Schriver,  9 
Gill  &  J.  334  ;  or  against  the  separate 
■estate  of  a  married  woman,  Boston  b. 
Murray,  94  Mo.  175  ;  Davis  e.  Smith,  75 
Mo.  319  ;  although  such  claims  are 
within  its  jurisdiction,  in  Arkansas. 
Oswalt  11.  Moore,  19  Ark.  357.  In  Illi- 
nois, equitable  claims  are  within  the 
jurisdiction  of  the  Probate  Court. 
Dixon  D.  Buell,  31  111.  303  ;  Moore  v. 
Bogers,  19  Id.  347  ;  McCall  v.  Lee,  130 
Id.  261  ;  and  see  Hammons  ».  Renfrew, 
84  Mo.  333.  But  the  presentment  of 
such  claim  to  the  Probate  Court,  and 
its  rejection  as  such  at  the  creditor's 
own  instance,  will  not  estop  him  from 
seeking  relief  in  equity.  Way  v.  Steb- 
bins,  47  Mich.  396. 

In  the  allowance  of  claims  set-offs 
in  favor  of  the  estate  should  be  asserted 
and  allowed.  Green  v.  Probate  Judge, 
40  Mich.  244 ;  and  the  administrator 
may  set  up  an  equitable  defense.  Foote 
«.  Poote,  61  Mich.  181.  But  a  claim  of 
the  estate  for  a  mortgage  deficiency  can 
only  be  ascertained  in  equity,  Spaul- 
ding  V.  Warren,  53  Vt.  39;  and  the  com- 
missioners can  only  allow  claims  against 
the  creditor  by  way  of  set-off  against 
the  creditor's  claim  if  it  is  presented. 
Moore  «.  Batchelder,  51  Vt.  50. 

Effect  of  (MowaTice.  The  judicial  al- 
lowance of  a  •  claim  by  the  Probate 
Court  or  by  commissioners  appointed 
by  it  is,  in  general,  conclusive  in  all 
•collateral  proceedings.  Estate  of  McKin- 
ley,  49  Cal.  153  ;  Smith  v.  Dawnes,  40 
Tex.  57 ;  Carter  «.  Engles,  35  Ark.  305  ; 
Mays  V.  Rogers,  37  Ark.  155  ;  although 


the  claim  was  barred  by  the  Statute  of 
Limitations,  Shurbun  «.  Hooper,  40 
Mich.  503  ;  or  otherwise  not  properly 
allowed,  Barber  «.  Bowen  (Minn.),  49 
N.  W.  Rep.  684  ;  or  invalid.  Estate  of 
McKinley,  ubi  supra;  unless  the  allow- 
ance has  been  made  without  the  re- 
quired notice  to  parties  interested. 
Praser  ®.  City  Council,  33  S.  C.  373 ; 
Wernse  «.  McPike,  76  Mo.  349.  It  is 
not  conclusive  as  to  the  kind  of  money 
in  which  the  claim  is  to  be  paid. 
Magraw  v.  McGlynn,  36  Cal.  430.  The 
allowance  of  a  claim  by  the  Court  of 
Chancery  puts  the  ciSm  on  the  footing 
of  other  debts  to  be  paid.  Dodson  ». 
McKelvey,  93  Mich.  363.  So,  the  allow- 
ance of  a  claim  in  part  only  is  con- 
clusive in  a  suit  brought  by  the  creditor, 
Gibson  «.  Hale,  57  Tex.  405  ;  and  if  it 
has  been  disallowed  by  the  commission- 
ers, it  cannot  afterward  be  sustained  as 
a  set-off  against  an  action  brought  by 
the  administrator.  Rogers  «.  Rogers, 
67  Me.  456.  The  allowance  is  equivalent 
to  a  judgment,  Swan  «.  House,  50  Tex. 
650  ;  to  be  set  aside  only  by  appeal, 
Carter  v.  Engles,  35  Ark.  205  ;  Yeat- 
man  v.  Yeatman,  35  Neb.  422  ;  and  is  a 
bar  to  the  running  of  the  Statute  of 
Limitations.  Reber's  Appeal,  125  Pa. 
St.  30  ;  Wise  ».  Williams,  88  Cal.  30. 

Allowance  by  the  administrator  is 
•prima  facie  evidence,  in  New  York,  in 
a  proceeding  for  the  sale  of  the  real 
property  of  the  intestate,  Matter  of  Le 
Baron,  67  How.  Pr.  346  ;  but  it  is  not 
conclusive  on  other  creditors.  Matter 
of  Strickland,  1  Connoly  435.  But  a 
confession  of  judgment  by  the  adminis- 
trator is  not  conclusive  on  the  heirs  in 
a  proceeding  to  sell  the  real  estate. 
Dean's  Appeal,  87  Pa.  St.  24.  So,  an 
ex  parte  allowance  by  the  Probate  Court 
is  not  conclusive  on  the  heirs,  Goeppner 
V.  Leitzelman,  98  111.  409  ;  although 
they  had  neglected  to  contest  it,  Mc- 
Garvey  v.  Darnall,  134  111.  367  ;  but  is 
conclusive  against  them  as  to  the  per. 
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sonalty.  Ward  «.  Durham,  134  111. 
195.  But  the  allowance  of  commis- 
sioners, in  Michigan,  is  not  even  admis- 
sible as  evidence  of  indebtedness  in  a 
bill  in  equity  filed  in  New  York  to  set 
aside  a  conveyance  of  the  intestate  for 
fraud.  Johnson  v.  Johnson,  17  N.  Y. 
Supp.  570. 

The  judicial  allowance  of  a  claim 
against  the  deceased  maker  of  a  note 
will  not  discharge  his  co-maker.  Louis 
«.  Triscony,  58  Cal.  304.  So,  the  al- 
lowance of  a  claim  secured  by  mort- 
gage is  no  bar  to  the  foreclosure  of  the 
mortgage,  Willis  v.  Farley,  24  Cal. 
490 ;  nor  waiver  of  other  collateral 
security.  Height  «.  Taylor,  97  Ind. 
892.  So,  the  allowance  of  a  judgment 
will  not  discharge  the  statutory  lien. 
Green  u.  Stobo,  118  Ind.  382. 

Arbitration  of  claim.  An  executor 
or,  administrator  may,  in  general,  join 
in  the  submission  of  a  claim  to  arbitra- 
tion and  the  estate  be  bound  by  it. 
Wood  «.  Trelabaw,  74  Wis.  577.  And 
the  statutory  provision  for  reference  of 
disputed  claims  does  not  exclude  arbitra- 
tion. Wood  V.  TunniclifE,  74  N.  Y. 
38  ;  Childs  b.  Updyke,  9  O.  St.  383. 
And  suit  may  be  brought  on  the  arbi- 
tration bond  in  the  administrator's  own 
name  by  him,  Stewart  v.  Richey,  2 
Harr.  (N.  J.)  164;  or  against  him. 
Powers  V.  Douglass,  53  Vt.  471.  But 
this  mode  of  determining  a  claim  is 
inadmissible,  in  Illinois.  Reitzell  v. 
Miller,  25  111.  67.  Such  submission, 
although  technically  an  admission  of 
assets  by  the  administrator,  will  not 
have  that  effect,  if  a  contrary  intention 
is  clearly  shown  in  the  submission 
itself.  McKeen  v.  Oliphant,  3  Harr.  (N. 
J.)  442. 

Insolvent  estates.  In  many  of  the 
states  special  provision  is  made  by 
statute  for  presenting  and  adjusting 
claims  against  insolvent  estates.  For 
a  general  enumeration  of  such  statutes, 
see  Woerner  on  Admn.  §  404.     In  New 


Jersey  (1877  Rev.  771,  §  84),  the  execu- 
tor, after  publication  of  notice  requir- 
ing presentation  of  claims  under  oath, 
is  required  to  report  to  the  Probate 
Court  the  claims  proved  and  the  assets 
real  and  personal,  and  if  no  exception 
is  taken  to  the  report,  the  claims  are 
"deemed  justly  due."  In  Massa- 
chusetts (Cros'well  on  Exrs.  §§  408-20  j 
1882  P.  S.  c.  137),  Maine  (1883  R.  S. 
c.  66),  and  New  Hampshire  (1891  P.  S. 
c.  191),  and  in  some  of  the  other 
states,  special  commissioners  are  ap- 
pointed for  the  settlement  of  insolvent 
estates. 

A  reasonable  time  is,  in  general, 
allowed  to  the  personal  representative 
for  the  ascertainment  of  the  condition 
of  the  estate.  During  this  time,  and 
until  he  has  so  ascertained,  he  should 
make  no  payments,  and  in  most  of  the 
states  he  is  protected  from  suit  or  ex- 
ecution for  such  period.  If  he  pays 
some  of  the  debts  in  full  before  he  has 
correctly  ascertained  the  condition  of 
the  estate,  he  will  only  be  entitled  in  his 
account  to  allowance  "for  their  ipro  rata^ 
share  in  case  of  insolvency.  Pierce  «. 
Allen,  12  R.  I.  510  ;  Matter  of  Randell, 
2  Connoly  21  ;  and  must  account  to  his 
successor  for  the  excess  paid  by  him. 
Cobb  v.  Muzzey,  13  Gray  57.  In  some 
states  he  can  recover  the  overpayment 
from  the  creditor,  who  has  received  it, 
Walker  v.  Hill,  17  Mass.  380  ;  Head 
®.  Drake,  4  Gray  514 ;  Richards  «. 
Nightingale,  9  Allen  149  ;  Rogers  v. 
Weaver,  5  Ohio  536  ;  Bliss  t>.  Lee,  IT 
Pick.  83  ;  Flint  «.  Valpey,  130  Mass. 
387  ;  with  interest  from  the  time  of 
demand.  Walker  v.  Bradley,  3  Pick. 
261.  But  in  other  states  he  cannot 
recover  such  voluntary  overpayment, 
Shelton  e.  Carpenter,  60  Ala.  201 ; 
Lamson  «.  Hansbrough,  10  B.  Mon. 
197  ;  and  he  cannot  recover  against  A. 
the  excess  allowed  him  on  a  note  of 
the  testator  purchased  by  A.  at  the  re- 
quest of  the  executor  and  used  as  a  set- 
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off  for  its  full  face  against  A.'s  d'ebt  to 
the  estate.  Austin  ».  Henshaw,  7  Pick. 
46.  And  the  executor  -will  be  person- 
ally liable  for  such  overpayment  to 
creditors.  Clayton  ».  Wardell,  2  Bradf . 
1.  If  he  fails  to  take  proper  steps  to 
have  the  estate  declared  insolvent,  judg- 
ment and  execution  creditors  may  en- 
force their  liens  according  to  their  legal 
priority.  Dibble  ■».  Woodhull,  4  Zab. 
618.  And  if  the  executor  suffers  judg- 
ment to  be  entered  against  him  without 
setting  up  the  insolvency  of  the  estate, 
he  wUl  be  liable  for  its  payment.  New- 
comb  -0.  Goss,  1  Met.  333  ;  Ludwig  «. 
Blackinton,  24  Me.  25 ;  Howard  «. 
Potts,  Spen.  1. 

Claims  a^udicated.  In  Massachusetts, 
the  statute  requires  claims  of  the  exec- 
utor or  administrator  against  the  estate 
to  be  presented  to  the  court  and  not  to 
the  commissioners  appointed  in  case  of 
insolvency,  Green  v.  Eussell,  132  Mass. 
536  ;  even  after  the  resignation  of  the 
administrator.  Newell  ii.  West,  149 
Mass.  520.  And  it  seems  that  the  com- 
missioners of  an  insolvent  estate  have 
no  authority  to  determine  the  validity 
of  a  disputed  claim.  Parsons  v.  Mills, 
1  Mass.  430.  In  New  Jersey,  the  Pro- 
bate Court  can  try  disputed  claims 
against  insolvent  estates  only.  Vree- 
land  ».  Vreeland,  1  C.  E.  Gr.  512.  And 
in  Alabama,  the  exclusive  jurisdiction 
as  to  claims  against  insolvent  estates 
rests  with  the  Probate  Court.  Clark  v. 
Enbank,  65  Ala.  245. 

Commissioners  of  Insolvent  estates 
have  no  authority  to  determine  the 
right  of  a  claim  to  statutory  preference. 
State  V.  Hichborn,  67  Me.  504.  A  pre- 
ferred claim  need  not  be  proved  before 
them.  Bulfinch  ».  Benner,  64  Me.  404. 
And  if  allowed  and  paid  by  inadver- 
tence as  a  pro  rata  claim,  it  will  still  be 
entitled  to  full  payment.  Plitner  v. 
Hanley,  19  Me.  261.  But  where  the 
administrator  files  his  own  secured 
claim  as  a  general  claim,  and  disposes 


of  the  property  securing  it  by  chattel 
mortgage,  he  cannot  afterward  have 
the  estate  declared  insolvent  and  his 
claim  preferred  as  against  the  proceeds 
of  the  sale.  Jenkins  v.  Jenkids,  63  Ind. 
120. 

A  contingent  liability  where  the  event 
on  which  the  liability  will  take  effect  , 
is  wholly  uncertain,  cannot  be  proved 
against  an  insolvent  estate.  Bacon  v. 
Thorp,  27  Conn.  251.  So,  where  the 
note  of  an  insolvent  maker  is  proved 
and  allowed  for  its  full  amount  against 
his  estate,  a  surety  on  the  note  cannot 
prove  his  claim  against  the  estate  on 
the  contingency  of  his  future  pay- 
ment of  the  deficiency.  Cummings 
11.  Thompson,  7  Met.  132.  And  the 
guarantor  of  a  note  which  is  not  yet 
due  will  not  be  barred  by  its  non-pre- 
sentment, but  may  enforce  his  claim 
against  the  unexhausted  balance  of  the 
estate  after  payment  of  the  claims  pre- 
sented. Hawley  v.  Botsf  ord,  27  Conn. 
80.  But  a  surety  who  has  paid  a  judg- 
ment rendered  against  him  may  prove 
the  payment  against  the  insolvent  estate 
of  his  deceased  principal.  Ewing  v. 
Maury,  3  Lea  381.  So,  the  payment 
by  one  partner  for  his  firm  as  sureties 
of  the  deceased,  Parker  v.  Gregg,  23 
N.  H.  416  ;  although  a  surety  cannot 
have  the  commission  reopened  on  his 
subsequent  payment  of  the  note  (which 
he  might  have  paid  before).  Herring 
V.  Wellons,  13  Miss.  354. 

A  creditpr  may  prove  a  claim  for  rent 
up  to  the  time  of  presentment,  but  not 
for  future  rent.  Deane  v.  Caldwell, 
127  Mass.  242.  So,  a  claim  on  an  agree- 
ment for  the  support  of  a  third  person. 
Harding  v.  Smith,  11  Pick.  478.  But 
interest  should  be  reckoned  on  claims 
up  to  the  date  of  the  commissioner's 
report  of  allowance,  Williams  v. 
American  Bank,  4  Met.  317 ;  or  up  to 
the  time  of  apportionment  where  there 
are  different  dates  of  allowance.  Mat- 
ter of  McCune,  76  Mo.  200. 
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Bwr  for  non-presentment.  Where  a 
claim  Is  not  duly  presented  against  an 
insolvent  estate,  it  is  forever  barred, 
Watson  ®.  Kose,  51  Ala.  292;  or  no 
action  can  be  maintained  without  such 
presentment,  Dillingham  i).  Weston,  21 
Me.  263 ;  and  it  is  not  sufficient  to 
have  proved  and  registered  the  claim 
without  presenting  it  to  the  commis- 
sioner. Hansen  ii.  Forbes,  33  Miss. 
42 ;  Greener  b.  Neal,  61  Miss.  204. 
Although  if  the  estate  proves  to  be  sol- 
vent the  claim  will  not,  in  such  case,  be 
barred,  Allen  v.  Keith,  26  Miss.  283 ; 
nor  as  against  newly  found  assets. 
Anderson  v.  Tindall,  Id.  332.  In  New 
Jersey  the  statute  bars  claims  not  pre- 
sented, except  against  the  balance  that 
may  remain  after  payment  of  all  claims 
presented  (Eev.  773,  §  94);  but  the 
preference  accruing  to  claims  duly  pre- 
sented may  be  lost  by  their  acceptance 
of  a  pro  rata  dividend  with  other  cred- 
itors who  had  not  presented  their  claims. 
Miller  v.  Harrison,  7  Stew.  (N.  J.)  374. 
The  bar  for  non-presentment  applies  to 
preferred  claims  as  well  as  others, 
Fogg's  Case,  10  Stew.  (N.  J.)  238 ;  and 
to  non-residents,  McOoUum  ».  Hinckley, 
9  Vt.  143  ;  and  to  set-offs  against  claims 
of  the  estate.  Shelton  v.  St.  Clair,  64 
Ala.  565  ;  Bell  «.  Andrews,  34  Id.  538. 
But  in  Vermont,  it  must  be  shown  that 
the  commissioners  appointed  convenient 
times  and  places  for  the  examination 
and  allowance  of  claims.  Roberts  v. 
Burton,  27  Vt.  396.  The  confirmation 
of  the  commissioners'  report  is  conclu- 
sive as  a  judgment  against  the  estate  in 
an  action  on  the  administrator's  bond. 
State  V.  Bowen,  45  Miss.  550.  But  in 
Alabama,  it  is  not  conclusive  on  the 
heirs  and  devisees  in  an  application  to 
sell  the  real  estate.  Chandler  v.  Wynne, 
85  Ala.  801.  The  proceeding  has,  how- 
ever, no  effect,  in  Massachusetts,  to  sus- 
pend the  running  of  the  special  Statute 
of  Limitations  in  favor  of  the  estates  of 
decedents,  or  to  prolong  the  administra- 


tor's lien  on  the  lands  of  the  deceased 
for  the  payment  of  debts.  Aiken  v. 
Morse,  104  Mass.  277.  On  the  other 
hand,  after  all  claims  are  barred  by 
such  statute,  the  administrator  may 
still  maintain  a  bill  in  equity  to  set 
aside  for  their  benefit  a  fraudulent  con- 
veyance of  land  by  his  intestate.  Welch 
«.  Welch,  105  Mass.  229. 

Effect  on  suits  at  Iww.  After  the 
estate  has  been  declared  insolvent  no 
suit  can  be  brought  against  the  personal 
representative,  in  Alabama,  Shiver  v. 
Rousseau,  68  Ala.  564 ;  or  on  the  ad- 
ministration bond.  Edwards  v.  Gibbs, 
11  Ala.  292.  So,  in  Massachusetts,  no 
suit  can  be  brought  on  a  rejected  claim 
until  after  the  commissioners'  report. 
Ellsworth  41.  Thayer,  4  Pick.  122 ;  Goff 
v.  Kellogg,  18  Pick.  256.  In  Majne,  no 
action  can  be  brought  against  the  ad- 
ministrator even  for  waste  or  mal- 
administration after  the  estate  is 
declared  insolvent.  Pattee  ».  Lowe,  86 
Me.  138.  But  in  New  Jersey,  such 
suits  are  expressly  saved  by  the  statute 
(1877  Rev.  773,  §  95). 

In  New  Jersey,  pending  suits  are 
allowed  to  proceed  to  judgment  for 
their  pro  rata  share,  but  execution  is 
stayed  (Rev.  772,  §  88).  And  the  statute 
applies  to  an  execution  issued  before 
the  application  in  insolvency  on  a  judg- 
ment rendered  after  the  order  limiting 
creditors,  Ryan  ii.  Von  Arx,  17  Vroom 
531,  revg.  Von  Arx  «.  Wemple,  16  Id. 
87  ;  S.  C.  14  Id.  154  ;  or  issued  before 
the  application  but  within  the  period 
prohibited  by  statute  for  executions. 
Taylor  v.  Volk,  9  Vroom  300.  So, 
where  application  is  made  to  the  Pro- 
bate Court  at  the  time  judgment  is 
entered  to  have  the  estate  declared 
insolvent.  Union  National  Bank  v. 
Poulson,  11  Vroom  384. 

In  Massachusetts,  judgment  may  be 
entered  on  the  award  of  commissioners 
allowing  the  claim,  but  execution  will 
be  stayed.    Greenwood  v.  McGilvary, 
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130  Mass.  516.  And  insolvency  of  the 
estate  is  a  good  plea  to  a  soire  fadas 
for  execution  on  a  judgment  rendered 
against  the  administrator.  Coleman  v. 
Hall,  13  Mass.  570  ;  Burk  i>.  Jones,  13 
Ala.  167. 

Effect  on  collateral  security.  As  to 
the  right  of  a  secured  creditor  to  liold 
his  collateral  and  prove  his  claim  against 
the  Insolvent  estate,  different  rules  pre- 
vail in  different  states.  In  some  he  is 
allowed  to  prove  his  claim  for  its  full 
amount,  Woerner  on  Admn.  §  408  ; 
People  V.  Phelps,  78  111.  147  ;  West  v. 


Bank  of  Eutland,  19  Vt.  403  ;  Estate 
of  Miller,  82  Pa.  St.  113 ;  if  the  secu- 
rity is  given  by  a  third  person,  and  not 
hy  the  debtor.  Savage  v.  Winchester, 
15  Gray  454.  But  in  Estate  of  Mc- 
Cune,  76  Mo.  200,  they  were  required 
to  deduct  the  amount  received  on  col- 
lateral even  after  allowance  of  their 
claims.  And  in  most  states  the  creditor 
is  required  to  surrender  his  collateral 
on  proving  for  his  entire  claim,  or  to 
deduct  from  his  claim  the  value  of  the 
collateral  retained.  Woerner  on  Admn. 
§408 ;  Croswell  on  Exrs.  §  417. 
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SECTION  V. 

Of  the  power  of  preference  by  an  executor  or  administrator  among 
creditors  of  equal  degree.\ 

The  situation  of  an  executor  or  administrator  is  frequently  one  of 
great  difficulty.  The  law  imposes  on  him  the  burden  *of  paying  the 
debts  of  the  testator  or  intestate  in  a  particular  order.  On  the  other 
hand,  it  confers  on  him  certain  privileges.  One  of  those  privileges  is, 
that  among  creditors  of  equal  degree,  he  may  pay  one  in  preference 
to  another  (s). 

But  this  election  may,  in  some  measure,  be  controlled  by  legal  or 
equitable  proceedings  against  him,  of  which  it  will  be  proper  to  take 
notice  in  this  place. 

If  one  of  several  creditors  of  equal  degree,  suing  for  himself,  sues 
the  executor  or   administrator    and  obtains  mdqment 

Of  controlling  the  .  ,  .  ,       ,         .        ,       ^  ,    „        ,  V,, 

executors  prefer-  against  him,  whether  in  the  Queen  s  Bench  or  Chancery 
ings  at Vw  or  in  Division  of  the  High  Court,  such  creditor  must  be  sat- 
isfied  before  the  rest,  and  thus  the  preference  of  the 
executor  or  administrator  is  altogether  precluded. 

Before  the  Judicature  Act  the  established  rule  was  that  if  an  exec- 
Whether  an  exec-  utor  or  administrator  had  notice  of  the  commencement 
mencement  of°™n  of  ^-n  action  at  law  by  a  creditor,  he  was  restrained  from 
itor^n  voluntar-  making  a  voluntary  payment  to  any  other  creditor  of 
credito/ of  "equal  equal  degree  (<),  but  if  he  had  notice  of  the  commence- 
degree.  ment  of  a  suit  in  equity  and  before  decree  he  paid  any 

particular  creditor  in  preference,  he  was  allowed  such  payment  in 
passing  his  accounts  (u). 

Since  the  Judicature  Act  the  rule  in  equity  and  not  at  law  pre- 
vails (a;),  and  the  voluntary  payment  of  a  creditor  by  an  executor  or  ad- 

t  See  American  note  at  end  of  Section  gram,  V.-C,  that  the  executor  having, 

IV.,  page  *881,  swpra.  by  such  substitution  of  his  own  secu- 

(«)  By  Abbott,  C.  J.,  InLyttleton  «.  rltyforthat  of  the  estate,  discharged  the 

Cross,  3  B.  &  0.  332.  Where  an  execu-  debt  as  against  the  estate,  should  not 

tor,  having  assets  of  his  testator,  either  be  treated  as  a  mere  purchaser  of  the 

in  money  or  goods,  before  any  bill  filed  debt,  but  was  entitled  to  be  allowed  the 

for  the  administration  of   the  estate,  amount  of  it  as  a  debt  of  the  testator 

applied  to  a  creditor  of  the  testator  for  preferred  and  paid  :  Hepworth  ®.  Hes- 

a  loan  of  a  sum  equal  to  the  amount  of  lop,  6  Hare,  561. 

his  debt ;  and  the  creditor  accepted  the  (*)  Parker  ».  Dee,  3  Swaust.  '531. 

personal  security  of  the  executor  for  («)  Darston  «.  Lord   Orford,   CoUes, 

the    amount,    and    released    the    debt  239. 

against  the  estate,  it  was  held  by  Wi-  (a;)  Judic.  Act,  1873,  sect.  25,  sub-s.  11. 
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ministrator  with  notice  of  the  commencement  of  an  action  by  another 
creditor  whether  in  the  Queen's  *Bench  or  Chancery  Division  of  the 
High  Court  and  before  judgment  is  a  good  payment,  and  will  be 
allowed  to  him  in  passing  his  accounts  (y). 

Where  a  creditor  of  the  deceased  sues  the  executor  or  administra- 
tor in  the  Chancery  Division  not  for  his  own  debt  alone,   .,  . 

*'  '    An  execatoT  can- 

hut  for  himself  and  all  Other  creditors,  and  a  judgment  not  pay  in  pref- 
is  obtained  for  an  account  and  a  distribution:  this  is  <^T:eetq  account  in 

'  a    euit    by    one 

considered  as  in  the  nature  of  a  iudgment  for  all  the  creditor  for  him- 

•'       "  self       and       all 

creditors  (z)  :  and  after  such  a  judgment  although  the  others-, 
legal  priorities  of  creditors  are  not  affected  thereby  {a),  the  power  of 
preference,  which  the  executor  or  administrator  enjoys  at  law  among 
creditors  of  equal  degree,  no  longer  exists  ;  for  no  payment  to  any 
creditor,  made  after  notice  of  the  judgment,  will  be  allowed  in  his 
account  (6). 

It  may  here  be  observed  that  where  an  executor  or  administrator, 
before  a  suit  has  been  commenced  for  the  administration         ...      ,   . 

a  creditor  who  has 

of  the  estate  of  the  deceased,  has  paid  some  of  the  S«™  partly  paid 

,  by    an    executor 

creditors  a  certain  proportion  of  their  debts,  the  court  shall  not  receive 

*       ^  '  any  further  pay- 

will  not  make  any  further  payment  to  them,  out  of  nient   from   the 

court  Qiitil  Siil  tn6 

either  the  lesal  or  equitable  assets,  until  all  the  other  other      creditors 

*^  '■  '        ,  ,  are  paid  propor- 

creditors  are  paid  proportionably  ;  This  point  was  de-  tionabiy. 

cided  by  Sir  L.  Shadwell,  V.-C,  on  the  ground,  that  when  a  creditor 

goes  into  the  Master's  Office  to  establish  his  debt,  he  must  show 

what  was  the  amount  due  at  the  death  of  his  debtor  and  *what  he 

has  received  since  ;  and  as  it  is  one  of  the  leading  maxims  of  a  court  of 

equity,  that  equality  is  equity,  the  creditors  whohave  been  paid  in  part 

ought  not  to  receive  any  further  part  either  of  the  legal  or  equitable 

assets,  until  the  other  creditors  have  been  paid  the  same  proportion  of 

their  debts  (c). 

« 
(j^)  Re  RadclifEe,   7  C.  D.  733  :  ap-      tained  at  the  same  moment,   and  the 

proved  by  the  Court  of  Appeal  in  the  judgment    creditor    had    obtained    no 

late  case  of  Vibart  v.  Coles,  34  Q.  B.  D.  priority  :  Parker  v.  Ringham,  33  Beav. 

364  535. 

(a)  Goate  ®.  Fryer,  3  Bro.  C.  C.  33.  (as)  Nunnc.  Barlow,! Sim.  &Stu. 588. 
S.  C.  3  Cox,  203.  Paxton  v.  Douglas,  (A)  Jones  v.  Jukes,  3  Ves.  518.  Mitch- 
S  Ves.  530.  Perry  v.  Phelips,  10  Ves.  elson  i).  Piper,  8  Sim.  64.  Irby  ».  Irby, 
40.  Accordingly,  where  a  creditor  ob-  34  Beav.  525.  But  in  taking  the  account, 
taii>ed  a  judgment  against  the  executor,  the  executor  or  administrator  has  a  right 
and  on  the  same  day  a  decree  was  made  to  stand  in  the  place  of  the  creditor  he 
for  the  administration  of  assets,  it  was  has  paid  :  Jones  v.  Jukes,  3  Ves.  518. 
held  that  the  judgment  and  decree  (c)  Wilson 4>.  Paul,  8  Sim.  63.  Mitch- 
ought  to  be  deemed  to  have  been  ob-  elson  v.  Piper,  ibid.  64. 

17  [*883]         [*884] 
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SECTION  VI. 

Of  the  right  of  the  executor  or  administrator  to  retain  a  debt  due  ta 
him  from  the  testator  or  intestate.j- 

As  an  executor  or  administrator,  among  creditors  of  equal  degree,, 
may  pay  one  in  preference  to  another,  so  it  is  another  of  his  privileges 
that  he  has  a  right  to  retain  for  his  own  debt  due  to  him  from  the 
deceased,  in  preference  to  all  other  creditors  of  equal  degree  {d). 

This  remedy  arises  from  the  mere  operation  of  law,  on  the  ground 

that  it  were  absurd  and  incongruous  that  he  should  sue 

any  case,    retain  himself,  or  that  the  Same  hand  should  at  once  pay  and 

against  a  creditor  .         ^,  t   i  .^        a      i    xi.        j?  i 

of  superior  de-  receive  the  same  debt  :  And,  tnereiore,  he  may  appro- 
^'''^'  priate  a  sufficient  part  of  the  assets  in  satisfaction  of  his 

own  demand  :  otherwise  he  would  be  exposed  to  the  greatest  hard- 
ship ;  for  since  the  creditor  who  first  commenced  an  action  was  en- 
titled to  a  preference  in  payment,  and  the  executor  can  commence  no 
action,  he  must,  in  case  of  an  insolvent  estate,  necessarily  lose  his  debt,, 
unless  he  has  the  right  of  retaining.  Thus,  from  the  legal  principle 
of  the  priority  of  such  creditor  as  first  commences  an  action,  the  doc- 
trine of  retainer  is  a  natural  deduction  (e).  But  the  privilege  is  ac- 
companied with  this  limitation,  that  he  *should  not  retain  his  own 
debt  as  against  those  of  a  higher  degree  :  for  the  law  places  him. 
merely  in  the  same  situation  as  if  he  had  sued  himself  as  executor,  and 
recovered  his  debt,  which  there  could  be  no  room  to  suppose  during 
Eight  of  retainer  *«  existence  of  those  of  a  superior  order  (/).      The 

not  abolished  by  rig^ht  of  retainer  by  an  executor  has  not  been  abolished 
Hmde     Palmer  s       =  •' 

Act.  by  Hinde  Palmer's  Act  (32  &  33  Vict.  c.  46),  nor  has  it 

f  See  American  note  at  end  of  this  Pt.  2,  c.  11,  s.  3.    Toller,  295.  However, 

Section.  according    to    the    opinion    of    other 

(d)  Woodward  v.  Lord  Darcy,  Plowd.  writers,  the  principle  on  which  the  ex- 
184.  An  executor's  right  to  retain  a  ecutor's  right  to  retain  is  founded,  is, 
debt  due  to  himself  does  not  make  him  "  In  equalijure  potior  est  conditio  possi- 
a  "  secured  creditor  "  within  the  mean-  rfeafos  .• "  Fonblanq.  Treat.  Eq.  B.  4, 
ing  of  sect.  10  of  the  Jud.  Act,  1875,  Pt.  2,  c.  3,  s.  2,  note  (m).  Where  a 
and  his  right  to  retain  is  not  affected  mortgagor  dies  insolvent  and  the  mort- 
by  that  section.  Lee  ».  Nuttall,  12  0.  gagee  then  realizes  his  security,  and 
D.  61.    Re  May,  45  C.  D.  499,  502.  after  paying  himself  the  mortgage  debt 

(e)  2  Blacli.  Com.  511.  out  of  the  proceeds  has  a  surplus  in  his 

(f)  3  Black.  Com.  18.  Com.  Dig.  hands,  he  cannpt,  although  he  be'  exec- 
Admon.  (C.  2).  1  Baund.  383  (note  (6),  utor  of  the  mortgagor,  retain  that  sur- 
to  Hancocke    «.     Prowd).     Godolph.      plus  in  payment  of  a  simple  contract 
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been  enlarged  so  as  to  enable  the  executor  to  retain  his  debt  against  a. 
creditor  of  higher  degree  than  himself  (g). 

It  follows,  therefore,  that  an  executor  who  is  only  a  simple  contract 
creditor  of  his  testator  cannot  retain  his  debt  as  against  a  specialty 
creditor  (h). 

If  an  executor  dies  after  having  claimed  a  right  of  retainer  with- 
out having  actually  exercised  it,  leavinsr  another  execu-  „,, 

o  J  ^    ^      '  o  When  an  executor- 

tor  *of   the   testator   surviving:,  the   executors    of   the   °^    ^"^  executor 

°'  may  retain. 

deceased  executor  have  the  right  of  retainer   for  the 
benefit  of  his  estate  {i). 

This  principle  has  been  subsequently  affirmed  subject  to  this  restric- 
tion, viz.,  that  the  executor's  righj;  to  retainer  is  limited  to  so  much  of 
the  assets  of  his  testator  as  come  into  the  possession  or  control  of  the 
executor  or  are  paid  into  court  during  his  lifetime,  and,  if  after  assert- 
ing in  his  lifetime  a  riglit  of  retainer  he  die  without  exercising  it,  it 
is  only  in  respect  of  these  that  his  representatives  may  exercise  that 
right  for  the  benefit  of  his  estate  {k). 

This  privilege  of  the  personal  representative  to  retain  for  his  own 
debt  exists,  notwithstanding  a  judgment  for  an  account  Executor  may  re- 
"bas  been  made,  in  a  suit  by  the  other  creditors,  for  the  Jgcei °"j' "after"  a, 
administration  of  the  assets  :  and  notwithstanding  the  jidgment  for  an. 
assets  out  of  which  he  seeks  to  retain  his  debt  came  to 
his  hands  after  the  judgment :  for  the  judgment  does  not  affect  the 
legal  priorities  of  creditors  :  and  there  is  no  distinction  in  this  respect 

debt  due  to  himself  from  the  mortgagor,  (A)  Wilson  v.  Coxwell,  33  CD.  764. 

and  so  give  himself  a  preference  over  In  this  case,  where  a  right  of  retainer 

other  creditors  of  a  higher  degree,  but  was  claimed  on  behalf  of  the  estate  of 

must  hand  it  over  to  the  mortgagor's  the  executor,  the  order  made  was  that 

legal  personal  representative  as  part  of  (1)  the  costs  be  paid ;  (3)  the  remaining 

his  estate :  Talbot  v.  Frere,  9  C.  D.  568.  assets  be  apportioned  among  all  the  cred- 

And  see  the  statement  of  the  principle  itors  on  the  footing  of  giving  them  all 

of  "  retainer,"  by  Jessel,  M.  R.,  in  this  an  equal  dividend  ;  (3)  the  dividend  be 

case,  p.   570.     A  balance  order  under  paid  in  full  to  the  specialty  creditor  ;  (4) 

the  Companies  Act  against  the  personal  the  executer  to  retain  his  debt  out  of 

representative  of  a  deceased  contribu-  the  residue ;  (5)  the  surplus  (if  any)  to 

tory  does  not  constitute  the  liquidator  a  be    divided   equally  among  the  other 

judgment  creditor  so  as  to  give  him  a  simple  contract  creditors, 

priority  and  to  prevent  the  exercise  by  {i)  Wilson  v.  Coxwell,  38  C.  D.  764. 

the  executor  of  his  right  of  retainer  ;  {h)  Re  Compton,  30  C.  D.  15.     In  this 

Re  Hubback,  29  C.  D.  934.  case  Cotton,  L.  J.,  held  that  unless  the 

(^)  Wilson  V.  Coxwell,  33  C.  D.  764.  case  of  Wilson  v.   Coxwell   were   re- 

Crowder  v.  Stewart,  16  C.  D.  868.     Re  stricted  in  this  way,  that  case  must  be 

Jones,  31  C.  D.  440.  treated  as  overruled. 
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between  assets  possessed  prior  to  the  judgment,  and  subsequent  to 

Ei  ht  to  retain  ^*  (^)'  "^'^'^  ^°  *^®  administration  of  a  testator's  estate, 
unaffected  by  fact  tije  right  of  an  executor  to  retain  for  his  own  debt  is 

that   executor   is  ® 

sums;  on  behalf  of  not  affected  by  the  circumstances  that  he  is  himself  the 

himaeJf    and    all  '' 

other  creditors,  plaintiff  suing  on  behalf  of  himself  and  all  the  other 
creditors,  and  that  he  has  submitted  to  account  in  the  ordinary- 
form  of  an  administration  decree  (»i). 

An  executor  who  has  acquired  by  bequest  from  a  creditor  a  debt 
which  the  creditor  in  his  lifetime  has  proved  in  a  suit  for  the  admin- 
istration of  the  testator's  estate,  has  no  right  of  retainer  in  respect  of 
such  debt,  as  if  it  had  originally  been  due  to  himself  (n). 

The  right  of  retainer  is  not  lost  by  the  circumstance  of  *the  exec- 
The  rieht  to  re-  "*°*'  ^''  administrator  having  paid  into  court,  in  a  cred- 
tain  is  not  lost  by  itor's  suit,  the  mOnev  which  has  been  received  on  account 

payment    of   the  '  •' 

money  into  court,  of  the  assets  of  the  deceased  (o)  :  And  where  the  fund 
in  court  is  insufficient  to  discharge  the  debt  of  the  executor  or  admin- 
istrator, his  right  of  retainer  will  prevail  against  the  plaintiff's  right 
to  have  the  costs  of  the  suit  satisfied  (jo).  And  the  right  of  retainer 
by  an  executor  was  held  to  prevail  against  the  plaintiff's  right  to 
the  costs  of  the  action,  and  against  the  debts  of  the  other  creditors,  in' 
respect  of  policy  moneys  paid  into  court  to  the  credit  of  the  action 
by  an  insurance  company,  in  pursuance  of  an  order  made  on  the  appli- 
cation of  the  plaintiff  and  in  the  presence  of  the  executor,  on  the 
ground  that  the  payment  into  court  was  in  substance  a  payment  by 
the  executor  (y). 

After  a  receiver  is  appointed  in  an  administration  action,  if  assets 
are  collected  by  the  receiver,  there  is  no  right  of  retainer  by  the 
executor  ;  but  if  before  the  appointment  of  the  receiver  the  executor 
has  received  assets,  which  he  afterward  pays  over  to  the  receiver,  he 
has  a  right  of  retainer,  which  he  does  not  lose  from  the  simple  fact 
that  the  money  was  paid  to  the  receiver  {r).     The  reason  for  this 

©  Nunn  «.  Barlow,  1  Sim.   &  Stu.  (?)  Richmond  ®.  White,  12  C.  D.  361 

588.  (reversing  the  decision  of  Hall,  V.-C. 

(m)  Campbell  ».  Campbell,  16  0.  D.  10  C.  D.  727). 

198.  {r)  Re  Harrison,  32  C.  B.  395.     Re 

(»)  Jones  V.  Evans,  2  C.  D.  420.  Jones,   31   C.  D.   440.      Richmond  «. 

(o)  Davenport  n.    Moss,  14  W.    R.  White,  12  C.  D.  361.    Generally  the 

453.     Re  Harrison,  33  C.  D.  395.  appointment  of  a  receiver  takes  effect 

(p)  Ohissum  v.  Dewes,  5  Russ.  29.  by  the  order  of  appointment  upon  his 

Langton  v.  Higgs,  5  Sim.  228.     Tipping  giving    security,  and    is    of  no  effect 

■».  Power,  1  Hare,   405,   411.     Hall  ».  until  the  security  has  been  perfected. 

McDonald,  14  Sim.  1.  Edwards  i).  Edwards,  2  C.  D.  291     But 
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seems  to  be  that  when  a  receiver  is  once  appointed,  a  debtor  to  the 
estate  may  pay  his  money  direct  to  the  receiver  and  obtain  a  good 
*discharge,  so  that  the  appointment  of  a  receiver  prevents  the  money 
actually  or  theoretically  coming  into  the  executor's  hands,  and  without 
possession  there  can  be  no  retainer  (s). 

It  should  seem,  however,  that  an  executor  cannot  retain,  out  of 
such  of  the  assets  as  are  merely  equitable,  to  pay  the  ^r  ^  •  i 
whole  of  a  debt  due  to  him  from  the  deceased,  but  only  '°w?ji. ,  "it    of 

'  ■'     equitable  aseets. 

a  proportionable  part  with  the  other  creditors  {t)  :  For 

in  equity  all  debts  are  equal ;  and  a  court  of  equity  will  never  assist 

a  retainer  (u). 

A  trustee  of  an  estate,  devised  or  conveyed  to  him,  ^^^  out  of  estate 
for  the  purpose  of  paying  debts,  has  no  right  of  t^'M'^trasterto 
retainer  thereout  whether  he  is  executor  or  not  (a;).  pay  debts. 


in  a  case  where  an  administrator  defend- 
ant in  an  administration  action  was  also 
solicitor  to  the  plaintiff,  it  was  held  that 
the  defendant,  between  the  time  of  the 
order  of  the  appointment  and  the  per- 
fecting of  the  receiver's  security,  stood 
in  no  better  position  than  he  would  have 
done  after  the  receiver  had  perfected 
his  security,  and  therefore  could  not 
exercise  his  right  of  retainer  over 
moneys  paid  to  him  during  that  time. 
Ee  Birt,  33  C.  D.  604. 

(s)  Re  Jones,  31  C.  D.  440,  444,  p&r 
Kay,  J. 

(i)  As  to  the  distinction  between 
equitable  and  legal  assets,  see  post,  Pt. 

IV.  Bk.  I.  Ch  I.  Real  estate  is  by  the 
Stat.  3  &  4  Will.  IV.  c.  104,  made 
assets  for  the  payment  of  debts  only  in 
equity  and  an  executor  has  no  right  of  • 
retainer  against  it.  Walters  «.  Walters, 
18  C.  D.  183.  Re  lUidge,  34  C.  D. 
654,  658. 

(«)  Anon.  3  Cas.  Chanc.  54.    Hopton 

V.  Dryden,  Prec.  Chanc.  181.  Bailey  v. 
Ploughman,  Mosely,  95.  It  was  stated 
by  Verney,  M.  R.,  that  "the  rule  of 
this  Court  in  cases  of  retainer  is,  unless 
the  party  can  show  a  legal  right  to  re- 
tain, we  never  give  it  him  :  if  he  can 
show  a  legal  right,  we  never  take  it 


away  from  him :  "  Chapman  «.  Turner, 
Vin.  Abr.  Exors.  (D.  3)  pi.  3.  Ee  Baker, 
44  C.  D.  373. 

(x)  Bain  v.  Sadler,  L.  E.  13  Eq.  570. 
An  heir-at-law  or  devisee  has  no  right 
of  retainer  either  out  of  the  proceeds 
of  sale  of  real  estate,  or  out  of  rents 
received  by  him  for  a  debt  due  to  him 
on  simple  contract  from  the  testator  or 
intestate :  but  semble,  an  heir-at-law  or 
devisee  when  the  estates  are  not  charged 
with  debts,  may,  notwithstanding  Hinde 
Palmer's  Act  (33  &  33  Vict.  c.  46,  see 
ante,  p.  *869),  retain  a  debt  to  which  he 
is  entitled  by  specialty  in  which  the 
heirs  are  bound.  Re  Illidge,  37  C.  D 
478  ;  reversing  the  decision  of  Chitty, 
J.,  34  C.  D.  654,  as  regards  debts  to 
which  an  heir-at-law  is  entitled  by 
specialty  in  which  the  heirs  are  bound. 

A  devisee  who  was  surety  for  the 
testator  by  specialty  in  which  the  heirs 
were  bound  (who,  if  he  had  paid  ofE  the 
debt  would  have  had  a  right  to  the  bene- 
fit of  the  specialty)  not  having  paid  it 
off,  can  only  be  treated  as  a  simple  con- 
tract creditor  and  has  no  right  of  re- 
tainer ;  but  a  devisee,  who  is  a  creditor 
by  specialty  in  which  the  heirs  are 
bound,  is  entitled  to  retain,  because,  in 
the  latter  case,  there  is  a  common  law 
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*An  executor  or  administrator  may  retain  not  only  for  debts  which 
The  executor  may  ^^  claims  beneficially,  but  also  for  those  to  which  he  is 
dM^to'^im^^as  entitled  as  trustee.  Thus,  in  Plumer  v.  Marchant'(y), 
trustee :  -  ^^  before  his  marriage,  covenanted  with  B.  and  C.  to 

leave  them  by  his  will,  or  that  his  executors,  within  six  months  after 
his  death,  should  pay  them  700?.,  in  trust  to  pay  the  interest  to  his 
wife  for  life,  and  on  her  death,  to  divide  the  principal  among  his 
children,  and,  in  default  of  children,  as  he  should  appoint,  and  bound 
himself,  his  heirs,  executors,  and  administrators,  in  a  penalty  for 
performance  :  On  his  dying  before  his  wife,  without  issue  and  intes- 
tate, it  was  holden  that  B.,  in  the  character  of  administrator,  might 
retain  assets  to  that  amount  during  the  life  of  the  widow,  against 
a  bond  creditor  who  sued  before  the  six  months  were  elapsed. 

Conversely,  the  executor  or  administrator  may  retain. 

he  may  retain  for"  .  ^i./v 

debts  due  to  him  lor  debts  due  to  another  m  trust  tor  him  (z). 

as  cestui  que  trust.         ^t-rri  i  -it  i     •    •  ■• 

*  Where  the  person  entitled  to  administration  is  an 

administrator  du-  infant,   and   an   administration    durante  minoritate  is 

granted,  not  only  may  the  administrator  retain  for  his 


right  of  action  against  the  heir  who  is 
allowed  the  right  of  retainer  as  he  can- 
not sue  himself  ;  whereas,  in  the  former 
case  the  simple  contract  creditor  could 
only  obtain  a  judgment  as  against  the 
real  estate  for  the  benefit  of  himself  and 
all  other  creditors.  Hinde  Palmer's 
Act,  although  it  takes  away  priority  of 
creditors  by  specialty,  does  not  take 
away  the  common  law  action  against 
the  heir-at-law  nor  the  consequent  right 
of  retainer :  per.  Cotton,  L.  J.,  in  Re 
lUidge  {ubi  sup.)  at  p.  482,  referring  to 
and  approving  the  decision  of  Wickens, 
V.-C,  in  Ferguson  «.  Gibson,  L.  R. 
14  Eq.  379. 

The  courts  of  common  law  recog- 
nized the  executor's  right  of  retainer  in 
respect  of  a  debt  due  to  him  as  cestui 
que  trust :  (Roskelley  v.  Godolphin,  T. 
Raym.  483 ;  Harriot  ».  Thompson, 
Willes,  186 ;  Loane  v.  Casey,  2  W.  Bl. 
965) ;  to  the  extent  of  debts  which  ac- 
cording to  the  trust  were  payable  to  the 
cestui  que  trust,  and  provided  that  the 
debt  or  demand  was  one  of  which 
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account  could  be  taken  by  a  jury  :  De 
Tastet  V.  Shaw,  1  B.  &  A.  664.  How- 
ever, in  courts  of  equity  the  right  of 
retainer  of  an  executor  was  recognized 
in  a  creditor's  suit  in  respect  of  a  debt, 
the  amount  of  which  could  only  be 
ascertained  by  a  court  of  equity :  Re 
Morris's  Estate,  L.  R.  10  Ch.  68. 

(y)  3  Burr.  1380  (cited  3  A.  &  E.  858, 
per  Curiam).  Sander®.  Heathfleld,  L. 
R.  19  Eq.  21.  Crowder  v.  Stewart,  16 
C.  D.  368.  One  of  several  executors 
is  entitled  to  a  right  of  retainer  in 
_  respect  of  a  mortgage  debt  due  from 
the  testator  to  a  body  of  trustees  of 
whom  that  executor  is  one.  Re  Hub- 
back,  29  C.  D.  934. 

(s)  Cockroft  V.  Black,  2  P.  Wms. 
298 :  Pranks  «.  Cooper,  4  Ves.  763 : 
Loomes  ».  Stotherd,  1  Sim.  &  Stu.  461, 
in  which  last  case  Sir  J.  Leach,  V.-C, 
held  that  as  an  executor  may  retain  his 
own  debt  or  the  debt  of  his  trustee, 
so  a  devisee  of  the  realty  may  retain  for 
his  own  specialty  debt  or  the  debt  of 
his  trustee.    See  further  on  the  right  of 
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own  debt  (a),  but  also  if  the  infant  in  point  of  right  has  a  title  to 
retain  for  a  debt  due  to  himself,  the  administrator  may  insist  on  that 
right  (J).      So   where   the   creditor   is   a   lunatic,   and 
administration  has  been  granted  to  the  defendant  for  trator     anrante 
the  use  of  the  lunatic,  the  right  of  retainer  shall  not  be 
prejudiced  (c). 

If  administration  be  granted  to  a  creditor,  as  such,  and  afterward 
be  repealed,  at  the  suit  of  the  next  of  kin,  such  creditor  ^  ^  creditor  ad- 
shall  retain  against  the  rightful  administrator  (d).  On  ministrator : 
the  petition,  however,  of  the  other  creditors,  the  court,  on  granting 
administration  to  a  particular  creditor,  as  such,  will  compel  him  to 
enter  into  articles  to  pay  debts  of  equal  degree  in  equal  proportions, 
without  any  preference  of  his  own  (e)  ;  and  administration  to  a  cred- 
itor is  generally  so  granted  (/").  But  under  the  common  decree  against 
an  administrator,  who  has  obtained  the  letters  of  administration  as 
a  creditor,  directing  the  accounts  to  be  taken  in  the  usual  way,  and 
the  assets  to  be  applied  in  a  due  course  of  administration  in  payment 
of  the  intestate's  debts,  the  Master  has  no  authority  to  disallow  the 
administrator's  claim  to  retain,  on  proof  by  affidavits  that  there  has 
been  a  waiver  of  the  right  on  his  part,  by  arrangement  with  the 
other  creditors  :  In  order  to  justify  such  a  departure  from  the  ordi- 
nary course  of  administering  assets  in  a  court  of  equity,  there  *ought 
to  be  a  specific  instruction  to  the  Master  to  that  effect  (g). 

An  executor  of  an  executor  is  entitled  to  retain,  out  of  the  assets, 
debts  due  from  the  testator,  either  in  his  own  right,  or  by  executor   of 
as  the  executor  of  the  deceased  executor  (A).     So  where  '^^™""'  = 
a  bond  creditor  took  out  administration  de  bonis  non  to  his  debtor, 

the  heir  to  retain.  Player  v.  Foxhall,  1  540,  in  notis:  But  not  the  executor  of 

Russ.  Chanc.  Cas.  538.     Re  Illidge,  27  one  of  several  executors,  one  or  more 

C.  D.  478.  of  whom  is  still  living  :  Free.  Ch.  181. 

{a)  Roskelley  ®.  Godolphin,  T.  Raym.  Nor  can  the   executors  of   an    execu- 

483.     Com.  Dig.  Admon.  (F.).  tor,  if  they  are  not  the  personal  repre- 

(J)  Franks  v.  Cooper,  4  Ves.  764.  sentatives  of  the  original  testator,  retain 

(fi)  Ibid.  763.  assets  which  never  came  into  the  hands 

(d)  Blackborough  «.  Davis,  1  Salk.  38.  or  under  the  control  of  the  original 

(«)  Toller,  106.  executor,  an  executor's  right  of  retainer 

(/)  Fonbl.  Treat.  onEq.,  Bk.  4,  Ft.  3,  being  limited  to  so  much  of  the  assets 

c.  3,  s.  3,  note  (in).  of  his  testator  as  come  into  the  posses- 

ijg)  Spicer  «.  James,  3  Myl.  and  K.  sion  or  under  the  control  of  the  execu- 

387.      Thompson    «.    Cooper,    1    Coll.  tor  or  are  paid  into  court  during  his  lif  e- 

81.  time.     Re  Compton,  30  C.  D.  15.     The 

(/t)  Hopton  v.  Dryden,  Free.  Ch.  180.  judgment  in  this  case  placed  a  restric- 

Thomson  i>.  Grant,  1  Russ.  Chanc.  Cas.  tion  upon  the  case  of  Wilson  v.  Coxwell, 
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and  died  before  he  had  made  any  election  in  what  particular  effects 
by  executor  of  he  would  have  the  property  altered  by  retainer ;  it  was 
adminiBtraior :  \^\^  that  the  executor  of  the  creditor,  in  accounting  for 
the  assets  of  the  debtor,  might  deduct  the  debt  (4). 

One  of  three  executors,  who  is  also  one  of  two  joint  creditors,  has 
,       ^     a  right  of  retainer  in  respect  of  his  ioint  debt  Uc). 

by  executor  who  o  r  ,        j  \    / 

is  joint  creditor:  But  it  was  held  (I),  that  the  administrator  cum  testa- 
by    executor  to  mento  annexo  of  a  deceased  executor,  in  accounting  for 

whom  a   debt  is      ^  . 

due  jointly  with  the  executor's  receipt  of  the  assets,  was  not  entitled,  by 

another :  r  '  '     .; 

way  of  discharge,  to  the  amount  of  a  debt  owing  from 

the  testator  to  the  Executor  jointly  with  another  person  as  partner, 
the  *executor  having  predeceased  such  partner,  without  having,  in 
point  of  fact,  done  any  act  in  the  exercise  of  his  right  of  retainer. 
It  was  not,  however,  at  all  questioned  in  this  case,  but  indeed  con- 
ceded by  the  court  (Wigram,  V.-C.)  that  one  of  two  partners  to 
whom  a  debt  is  due,  being  made  an  executor,  might  retain  that  debt. 
But  it  was  ruled  that  if  such  an  executor  dies,  so  that  the  interest  in 
the  debt  wholly  devolves  on  his  surviving  partner,  the  right  of  retainer 
ceases,  and  cannot  be  exercised  by  the  representative  of  the  executor. 

A  widow,  the  administratrix  of  her  late  husband,  whose  estate  was 
insolvent,  was  allowed  to  retain  out  of  the  assets  come  to  her  hands  as 
administratrix  the  amount  of  a  loan  to  him  in  his  business  out  of  her 
separate  estate  (m). 

It  is  clear,  as  there  has  already  been  occasion  to  show  (w),  that  an 
by  executor  de  executor  <?e  son  ^or^  cannot  retain  for  his  own  debt,  even 
son  tort:  ^£  ^  superior  degree  to  that  upon  which  he  is  sued. 

There  is,  indeed,  one  exception  to  this  rule  ;  for  a  party  who,  by  stat. 
43  Eliz.  c.  8,  becomes  executor  de  son  tort,  in  consequence  of  a  gift  to 
him  of  the  intestate's  effects  by  an  administrator  who  has  obtained 
33  0.  I).  764,  a  decision  of  Pearson,  J.,  (l)    Burge    v.    Brutton,      3     Hare, 

in  which  Hopton  «.  Dryden  was  distin-      373. 
guished.  (m)  Re  May,  45  C.  D.  499,  in  which 

(j)  Weeks  v.  Gore,  3  P.  Wms,  184,  case  the  operation  of  sect.  10  of  the 
note  to  Croft  v.  Pylie,  in  which  latter  Judicature  Act,  1875,  as  incorporating 
case  a  point  arose,  but  was  not  decided,  the  rules  of  administration  in  bank- 
iiiz.,  whether  if  a  debtor  dies,  having  ruptcy  into  the  administration  of  the 
made  his  creditor  executor,  and  then  insolvent  estate  of  a  deceased  person 
the  executor  dies,  having  intermeddled  was  discussed.  The  above  section  does 
with  the  goods,  but  before  probate,  and  not  affect  the  right  of  retainer.  Ibid.  p. 
before  any  election  made,  his  executor  503,  503.  See  also  Lee  v.  Nuttall,  13  C. 
can  retain.  D.  61,  65. 

{k)  Crowder  v.  Stewart,  16  0.  D.  368.         (»)  Ante,  p.  *330. 
Re  Hubback,  39  C.  D.  934. 
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the  grant  fraudulently  (o),   is,  by  the  express  provision  of  that  act, 
allowed  to  retain  (^). 

If  the  same  person  be  the  personal  representative  both  of  the 
creditor,  and  of  the  debtor,  he  may  retain  out  of  the  case  where  the 
effects  of  which  he  is  possessed  as  the  representative  of  fhe'^^weciito™  °m 
the  debtor  to  satisfy  the  debts  due  to  him  as  the  repre-  tath-e''^ ''or^'^Te 
sentative  of  the  creditor  {q).  debtor: 

*If  there  are  two  joint  and  several  obligors,  and  one  of  them  dies, 
having  made  the  obligee  his  executor,  in  such  case  the  jf  <^^^  ^^g  jointly 
obligee,  if  he  has  not  received  satisfaction  out  of  the  bouna°^aiia'''on& 
assets  of  the  deceased  obligor,  may  sue  the  survivor  ;  for,  hig'^^lxecntoi-'^he- 
being  jointly  and  severally  bound,  he  may  sue  which  of  OT''''6„|'"'tbe"6ur^ 
them  he  pleases,  and  though  the  debt  be  one,  yet  the  "''^'""■ 
obligations  are  several  ;  and  no  assets  appear  of  the  value  of  the  debt 
to  I'etain  ;  and  there  might  be  a  judgment,  against  which  he  could  not 
retain  (f). 

So  if  the  obligor  appoint  the' obligee  his  executor,  and  there  are  no- 
assets  out  of  which  he  may  retain,  the  obligee  may  sue  the  heir  if  he 
is  bound  (s). 

If  two  are  jointly  bound  in  an  obligation,  the  one  as  principal,  and 
the  other  as  surety,  and  on  the  principal's  death,  the  j^  surety,  exec- 
surety  becomes  his  personal  representative,  and,  on  for-  ^°l  "ie^'join^fy 
feiture  of  the  bond,  discharges  the  debt,  he  has  the  ordi-  bound,  can  retain, 
nary  right  of  retainer  for  that  debt,  in  preference  to  all  other  cred- 
itors of  equal  degree  (t). 


(o)  Ante,  p.  *310. 

( p)  Com.  Dig.  tit.  Administrator,  (C. 
3).  Wentw.  Off.  Ex.  Ch.  14,  p.  336, 
14th  edit.  Vernon  v.  Curtis,  3  H.  Black. 
36,  note  (i).     Toller,  366. 

(q)  Burnet  v.  Dixe,  1  Roll.  Abr.  933. 
Exors.  (L.)  3.  Fox*.  Garrett,  38  Beav. 
16  ;  in  whicli  last  case  both  estates  were 
being  administered  by  the  court,  and  it 
was  held  that  the  administrator  was 
hound  so  to  retain  at  the  instance  of  the 
parties  interested  in  the  creditor's  estate 

(r)  Crosse  i>.  Cocke,  3  Keh.  116.  In- 
fra, Pt.  III.  Bk.  III.  Ch.  II.  §  IX. 

(s)  Wankford  ».  Wankford,  1  Salk 
304.  See  further  on  this  subject,  infra. 
Pt.  III.  Bk.  III.  Ch.  III.  §  IX. 

(«)  Boyd  V.   Brooks,  34  Beav.  7,  af- 


firmed on  appeal,  34  L.  J.  Ch.  605. 
Bathurst  v.  De  la  Touche,  34  Beav.  9, 
note.  Wildes  v.  Dudlow,  L.  R.  19  Eq. 
198.  An  executor  who  was  surety  to 
the  crown  for  the  testator  and  has 
paid  the  debt  of  his  deceased  princi- 
pal, is  entitled  to  the  crown's  priority 
in  the  administration  of  liis  principal's, 
estate.  Re  Churchill,  39  C.  D.  174. 
Where  the  wife  of  the  testator  having 
real  estate  settled  on  her  for  life  with  a 
general'power  of  appointment,  had  ap- 
pointed it  as  collateral  security  for  a 
mortgage  debt  of  the  testator  and  had 
been  left  by  the  testator  as  his  exec- 
utrix, it  was  held  that  her  right  as 
surety  to  be  indemnified  created  a  simple 
contract  debt  only  and  did  not  entitle 
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If  an  executor  who  is  a  surety  for  a  debt  of  a  testator,  pays  the 
debt,  lie  has,  as  we  have  seen,  a  right  of  retainer  ;  but  he  must  have 
paid  the  debt  as  surety  while  he  has  the  assets  in  *his  control ;  and 
therefore  where  an  executor  did  not  make  the  payment  as  surety 
till  after  the  appointment  of  a  receiver,  it  was  held  that  as  at  the 
time  he  paid  the  debt  there  was  no  money  in  his  hands  he  had  no 
right  of  retainer  (u). 

^.  ^       Damages,  which  in  their  nature  are  arbitrary,  such 

Damages     whicli  a     ■>  •       n   /    \ 

:are  arbitrary  can-  as  damages  founded  on  tort,  cannot  be  retamed  (x). 

Where  there  are  co-executors  or  co-administrators,  each 
not  retsSn  agatast  being  a  Creditor  of  the  deceased,  the  one  cannot  retain 
his  co-executor:    j^^.  j^j^  ^^^   ^^^^  ^^  ^^^  prejudice  of  the  other;  for 

several  joint  executors  or  administrators  are  considered  but  as 
one  person  in  law  ;  the  possession  of  one  is  the  possession  of  the 
other;  the  receipt  of  one  is  the  receipt  of  the  other;  and,  there- 
fore, the  retainer  of  one  must  be  considered  as  the  retainer  of  the 
other,  and  must  inure,  for  their  mutual  benefit,  in  the  discharge  of  the 
debts  of  both  in  proportion  (jf). 

Jn  Kent  v.  Pickering  (»),  where,  in  a  creditor's  suit,  a  balance  had 
he  may  retain  out  been  found,  by  the  Master's  report,  to  be  jointly  due 
«f  a  balance  found  ^^^^^  ^^q  executors  to  their  testator's  estate,  and  one  of 
■c™McatOT'tottie  t^6  executors  was  a  creditor,  it  was  held  by  Lord  Lang- 
®^'*'^-  dale,  M.  R.,  that  such  executor  had  a  right  to  retain  his 

debt  out  of  the  assets  consisting  of  the  balance  due  from  himself  and 
his  co-executor. 

It  should  seem,  that  an  executor  or  administrator  may  retain  for  a 
debt  due  to  himself  though  it  mav  be  more  than  six  years 

Retainer  for  debt       ,  ,       »  ^  "  -,-,..  ■, 

more  than  six  old  ;  for  as  an  executor  may  pay  a  debt  to  another 
years  o  .  though  he  might  have  pleaded  the  Statute  of  Limita- 

tions, why  may  he  not  pay  himself  ?  (a).     In  Hopkinson  v.  Leach  (6) 

her  to  retain  as  against  specialty  cred-  niary  contracts  for  which  there  is  a  cer- 

itors.     Ferguson  «.  Gibson,  L.  R.  14  tain    standard  or  measure,   and    may 

Eq.   379.     This  decision   of  Wickens,  therefore,  on  the  authority  of  Loane  «. 

V.-C,  was  approved  by  Cotton,  L.  J.,  Casey,  be  retained.     Re  Compton,  30 

in  Re  Illidge,  37  C.  D.  478,  483.  C.  D.  15. 

(m)  Re  Harrison,  33  C.  D.  395.  (y)  Chapman  v.  Turner,  11  Vin.  Abr. 

(.-b)  Loane  v.  Casey,  3  W.  Black.  968,  73,  tit.  Exors.  (D.)  3. 

by  Blaclistone,  J.     Claims  by  an  exec-  (z^  3  Keen,  1. 

utor  for  breach  of  a  covenant  to  assign  a  (a)  Post,  Pt.  IV.  Bk.  II.  Ch.  II.  §11. 

policy  and  to  replace  furniture,  if  sold,  (6)  7  May,  1819.    MS.  Madd.  Pract. 

by  other  furniture  of  like  value,  are  583,  3nd  edit, 
claims  for  damages  for  breach  of  pecu- 
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*Sir  John  Leacli,  V.-C,  was  of  opinion  that  the  executor  might  retain 
in  sucli  a  case  :  But  his  honor  directed  the  opinion  of  a  court  of  law 
to  be  taken.  The  right  to  retain  was  confirmed  in  Stahlschmidt  v. 
Lett  (6). 

An  executor  or  administrator  cannot,  however,  retain  a  debt  due  to 
himself  if  it  is  such  as  he  is  prevented  from  enforcing  by  reason  of  the 
Statute  of  Frauds  {d). 


(c)  1  Sm.  &  a.  415.  See  also  Hill  v. 
Walker,  4  Kay  &  J.  166.  Accord.  So 
the  creditor  of  an  intestate  is  entitled  to 
a  grant  of  administration,  althougli  his 


right  of  action  is  barred  by  the  statute. 
Coombs  V.  Coombs,  L.  R.   1  P.  &  D. 
388. 
(d)  Re  Rownson,  29  C.  D.  358. 


^ 


\  Betainer.  The  American  statutes 
regulating  the  presentment,  proof, 
and  allowance  of  claims  and  their 
order  of  priority  have  in  most  of  the 
United  States  practically  disposed  of 
the  common-law  right  of  retainer  of 
debts  due  to  the  executor  or  adminis- 
trator. The  common-law  right  is  ex- 
pressly preserved  by  the  statute,  ii 
Tennessee  (1884  Code,  §  3089).  But  th 
right  must  be  exercised  by  settlement 
of  account  or  some  other  unequivocal 
act  of  appropriation  within  the  time 
limited  to  creditors  generally  for  ex- 
hibiting their  claims.  Shields  v.  Alsup, 
5  Lea  508  ;  Williams  v.  Williams,  15 
Id.  438. 

In  many  of  the  states  greater  partic- 
ularity and  formality  are  required  in  the 
establishment  and  allowance  of  the 
executor's  or  administrator's  own  claim 
than  in  those  of  general  creditors.  See 
American  note.p.  *881,uU  supi-a.  Thus, 
in  New  York,  the  claim  must  be  ver- 
ified like  that  of  other  creditors.  Wood 
V.  Rusco,  4  Redf.  380  ;  Brooks  «., 
Brooks,  Id.  313  ;  and  cannot  be  allowed 
against  his  own  acts  and  admissions, 
Wright  v.  Wright,  4  Redf.  345  ;  and 
must  be  proved  and  allowed  by  the  sur- 
rogate, 2  R.  S.  88,  §  33.  Treat  v.  For- 
tune, 3  Bradf.  116.  And  this  applies 
as  well  to  claims  held  by  him  in  a  rep- 
resentative capacity.    NelUey  «.  Neilley, 


89  N.  Y.  352.  And  the  surrogate  may 
pass  upon  the  claims  either  in  a  proceed- 
ing taken  for  that  purpose  or  on  the 
executor's  accounting,  Barras  t.  Barras, 
4  Redf.  263  ;  and  may  order  a  reference 
to  take  proof  and  report  on  it.  Kearney 
i>.  Oncken,  85  N.  Y.  136.  But  the  claim 
is  entitled  to  no  preference  over  other 
claims  of  equal  degree.  Treat  v.  For- 
tune, ubi  supra ;  Williams  v.  Purdy,  6 
Paige  166.  See  too,  as  to  procedure 
for  establishing  such  claims  in  other 
states,  McLaughlin  v.  Newton,  53  N.  H. 
531  ;  Tuttle  v.  Robinson,  33  N.  H.  104; 
Ohio  (1890  R.  S.  §  6099) ;  Mercer  v. 
Hogan,  4  Mackey  520 ;  Ashton  v.  Miles, 
49  la.  564 ;  Williamson  v.  Anthony,  47 
Mo.  399  ;  Owens  v.  CoUinson,  3  Gill  & 
J.  25.  The  burden  of  proving  the  va- 
lidity of  his  claim  is  on  the  administra- 
tor, but  the  burden  of  proving  that  it 
has  been  paid  by  the  deceased  is  on  the 
creditor  alleging  it.  Harwood  v.  Pear- 
son, 60  Ala.  410.  If  he  retains  the 
amount  of  his  debt  before  its  formal 
adjudication,  he  will  be  charged  with 
interest  on  the  amount  retained.  Mat- 
ter of  Gardner,  5  Redf.  14.  And  on 
the  other  hand,  where  the  executor 
holds  a  mortgage  on  land  of  the  testa- 
tor which  is  sold  by  the  executors,  and 
the  purchase  money  is  retained  by  them 
without  reinvestment,  he  will  not  be 
allowed  to  recover  interest  on  the  mort- 
[*895] 
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gAge  beyond  the  time  of  receiving  such, 
proceeds.  Matter  of  Babcock,  3  Con- 
noly  82.  See  also,  as  to  the  necessity 
for  presentment  of  such  claims,  Es- 
tate of  Hildebrandt,  93  Cal.  433  ;  Cal- 
ifornia (Code  C.  P.  §  1493)  ;  Green  «. 
Russell,  133  Mass.  536. 

He  cannot  retain  his  own  debt  as 
against  preferred  claims  of  a  higher 
class,  Dolman  ».  Clark,  1  McCart.  56  ; 
and  the  validity  of  his  claim,  as  well  as 
the  legality  of  his  action  in  retaining 
the  amount  of  his  debt,  are  subject  to 
the  approval  of  the  Probate  Court. 
Kinnan  v.  "Wight,  13  Stew.  (N.  J.)  501. 
And  his  claim  must  take  its  fro  rata, 
share  with  other  claims  of  equal 
degree.  Ex  parte  Meason,  5  Binn. 
167 ;  Lenoir  «.  Winn,  4  Desaus.  65  ; 
Matter  of  Gray,  3  Dem.'308 ;  Berry  ■o. 
Graddy,  1  Met.  (Ky.)  553;  Smith  v. 
Bryant,  60  Ala.  335.  See,  however, 
Page  ®.  Patton,  5  Pet.  304  (Va.). 

At  common  law  the  receipt  of  assets 
applicable  to  the  debt  of  the  personal 
representative  operated  as  an  extin- 
guishment of  the  debt,  Glenn  ».  Glenn, 
41  Ala.  571  ;  Chaffin  «.  Hanes,  4  Dev. 
103  ;  Smith  «.  Watkins,  8  Humph.  331 ; 
although  the  debt  was  due  him  as  execu- 
tor of  another.  Thomas  v.  Chamber- 
lain, 39  O.  St.  113.  But  such  presump- 
tion will  not  arise  in  favor  of  payment 
of  his  debt  until  a  reasonable  time  has 
elapsed  after  the  assets  are  converted 
into  money  and  the  court  has  ordered 
the  payment  of  the  debt,  Miller  «.  Irby, 
63  Ala.  477  ;  nor  will  it  extinguish  a 
debt  due  to  the  administrator's  firm. 
Davis  «.  Milligan,  88  Ala.  533.  If  he 
turns  over  the  assets  to  his  successor,  he 
should  retain  the  amount  of  his  claim. 
Beadle  v.  Steele,  86  Ala.  413  ;  Hankins 
«.  Hughes,  60  Id.  316.  But  his  receiv- 
ing sufficient  assets  and  turning  them 
over  to  his  successor,  in  specie,  for  the 
express  purpose  of  being  free  to  prose- 


cute his  claim,  will  be  no  extinguish- 
ment of  it.  Harris  ».  Henderson,  7 
Heisk.  315,  overruling  Smith  d.  Wat- 
kins,  %H  supra.  If  the  executor  dies 
without  having  asserted  his  claim, 
it  will  be  presumed  to  have  been 
paid.  Ellwood  ».  Northrup,  106  N.  Y. 
173. 

As  the  executor  can  bring  no  suit 
against  himself,  the  Statute  of  Limita- 
tions will  not  run  in  favor  of  the  estate 
against  his  claim  between  the  testator's 
death  and  the  settlement  of  the  execu- 
tor's accounts.  Matter  of  Powers,  124 
N.  Y.  361 ;  Matter  of  Macomber,  31 
N.  Y.  S.  R.  962. 

So  far  as  the  right  of  retainer  exists 
at  all,  it  applies  to  joint  debts,  due  to 
the  executor  with  others,  as  well  as  to 
those  due  to  him  alone,  Hosack  v. 
Rogers,  6  Paige  415  ;  and  to  a  debt  due 
him  in  a  representative  capacity,  Green 
jL  Thompson,  84  Va.  376 ;  or  due  to  a 
™ife  from  her  deceased  husband.  Per- 
sonette  «.  Personette,  8  Stew.  (N.  J.) 
473.  So,  notwithstanding  the  Statute  of 
Frauds,  to  a  verbal  promise  made  by 
the  deceased  to  the  administrator, 
Berry  v.  Graddy,  1  Met.  (Ky.)  553 ;  or 
a  debt  barred  by  the  Statute  of  Limita- 
tions. Harwood  v.  Harper,  54  Ala. 
659  ;  Payne  «.  Pusey,  8  Bush.  504. 
But  he  cannot'thereby  deprive  the  heir  of 
his  right  to  set  up  the  Statute  of  Limi- 
tations against  an  application  to  have 
lands  sold  for  the  payment  of  the  debt. 
Payne  v.  Pusey,  ubi  supra.  If  the  ad- 
ministrator is  entitled  to  a  specific 
lien  (e.  g. ,  a  landlord's  lien  on  crops),  he 
may  retain  the  property  which  is  sub- 
ject to  it,  but  he  can  only  use  the  sur- 
plus proceeds  in  payment  of  other  debts 
not  entitled  to  a  lien  security  (e.  g.,  rent 
of  former  year)  pro  rata  with  other  un- 
secured claims.  Smith  v.  Bryant,  60 
Ala.  235. 
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OF  THE   DUTIES    OP   AN   EXBCUTOE   WITH   EESPBCT   TO   LEGACIES. 

Having  thus  considered  the  office  of  an  executor  in  regard  to  the 
payment  of  debts  according  to  the  order  prescribed  by  law,  it  now 
becomes  necessary  to  treat  of  the  duties  which  next  demand  his  atten- 
tion, viz.,  those  which  respect  the  payment  of  legacies. 

A  legacy  is  defined  to  be  "  some  particular  thing  or  things  given  or 
left,  either  by  a  testator  in  his  testament  wherein  an  Definition  ot  leg- 
executor  is  appointed,  to  be  paid  or  performed  by  his  ^^■ 
executor,  or  by  an  intestate  in  a  codicil  or  last  will,  wherein  no  execu- 
tor is  appointed,  to  be  paid  or  performed  by  an  administrator  "  (a). 


CHAPTER  THE  FIRST. 


WHO   IS    CAPABLE    OP  BEING  A  LEGATEE  :    AND  HBEBWITH    OP   BEQUESTS 
TO  CHAEITABLE  USES. 

SECTION  I. 

Who  is  capable  of  being  a  legatee. 

The  subject  of  the  present  section  has  been  in  some  degree  antici- 
pated, by  the  inquiry  as  to  the  capability  for  *the  office  of  executor. 
The  same  rule  applies  in  both  matters,  that  every  person  is  capable, 
excepting  such  as  are  expressly  forbidden  (5).l 

{a)  Godolph.  Pt.  3,  c.  1,  s.  1.    Where  abilities  and  not  sui  juris.   K  g.,  amem- 

a  testator  directed  that  every  "legatee"  ber  of  a  religious  order  may  take,  not- 

under  his  will  should  contribute  £1  per  withstanding  vows  of  poverty.     Lynch 

cent,  out  of  their  "legacies"  to  Mrs.  ■».  Loretta,  4  Dem.  312.     A  life  convict 

W.  and  her  children,  it  was  held  that  for  murder  may  take,  Avery  v.  Ever- 

speciflc  legatees  and  annuitants  and  re-  ett,  110  N.  Y.  317  ;  even  for  the  murder 

siduary  legatees  were    bound  to  con-  of  the  testator.     Preston  «.  Palmer,  43 

tribute  :  Ward  «.  G-rey,  26  Beav.  485.  Hun    388.     A  slave  may  take,  in  the 

(i)  Ante,  p.  *183.  absence  of  prohibitory  legislation,  Le 

1.  Personal  capacity  to  take  a  devise  Grand  i).  Darnall,  2  Pet.  664  ;   and  if 

or  bequest  belongs  in  general  to  all  per-  prohibited,  a  trustee  may  hold  for  him 

sons,  although  under  other  legal  dis-  until  emancipation.     Hoover  v.  Brem, 

[*897]         [*898] 
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A  bankrupt  maj-  be  a  legatee  ;  but  where  a  legacy  belongs  to,  or  is 
vested  in,  a  bankrupt  at  the  commencement  of  his 
bankruptcy,  or  is  acquired  by,  or  devolves  on,  him  before 


Bankrnpt. 


43  Miss.  603.  In  Louisiana,  however, 
the  testator's  concuhine  cannot  take 
under  his  will  more  than  one-tenth  of 
his  estate,  Gihson  «.  Dooley,  33  La.  An. 
959  ;  and  a  larger  gift  will  he  reduced 
to  that  amount.  Succession  of  Hamil- 
ton, 35  Id.  640. 

CoKPOKATiONS,  like  natural  persons, 
may  take  by  bequest  or  devise,  where 
they  are  not  restricted  by  statute. 
These  restrictions,  which  are  com- 
monly in  the  form  of  mortmain  acts, 
will  be  considered  in  a  later  note.  It 
has  been  held,  however,  that  a  corpora- 
tion is  not  a  "  person ''  authorized  to 
take  by  will  under  the  New  York 
statute. .  Matter  of  Fox,  53  ,N.  Y.  530. 
And,  in  general,  a  corporation  cannot 
take  for  a  purpose  foreign  to  its  incor- 
poration. American  Colonization  So- 
ciety «.  Gartrell,  23  Ga.  448.  Where 
the  object  of  the  incorporation  is  defined 
by  statute,  it  is  strictly  construed. 
Thus  a  diocesan  convention  incorpo- 
rated for  the  purpose  of  "  receiving  sub- 
scriptions" cannot  take  a  devise  for  the 
same  objects.  Brown  ».  Thompkins,  49 
Md.  423.  In  New  Jersey,  general  cor- 
porations are  expressly  authorized  by 
statute  to  take  (1877  Kev.  177,  §  1). 

In  states  providing  by  general  act  for 
the  incorporation  of  religious,  literary 
and  charitable  institutions,  provision  is 
frequently  made  for  power  to  take  by 
devise  or  bequest,  as  also  in  special 
charters  creating  such  corporations. 
And  these  statutes  are  liberally  con- 
strued, «.  g.,  to  apply  to  a  historical 
society,  incorporated  under  the  Act  for 
Benevolent  and  Literary  Societies,  Car- 
penter v.  Historical  Society,  3  Dem.  574. 
But  an  enabling  act  passed  after  testa- 
tor's death  is  of  no  avail.  Will  of  Bon- 
ard,  16  Abb.  Pr.  N.  8. 138.    A  corpora- 


tion authorized  to  take  may,  however, 
do  so  notwithstanding  a  charge  upon  the 
gift  of  an  annuity  to  A.,  which  it 
would  not  ha\e  been  capable  of  admin- 
istering as  a  trust  for  A.  Booth  «.  Bap- 
tist Church,  126  N.  Y.  215  ;  Currier  «. 
Fanning,  18  Hun  458  ;  Curran  «.  Sears, 
3  Redf .  526.  So,  it  may  take  in  trust 
for  a  foreign  corporation  which  was  in- 
corporated as  its  auxiliary.  Sheldon  ». 
Chappele,  47  Hun  59.  And  a  corpora- 
tion not  authorized  to  take  real  prop- 
erty may  take  proceeds  of  land  as 
money  under  a  direction  for  conversion. 
Church  Extension  ».  Smith,  56  Md. 
362. 

In  like  manner  a  foreign  corporation 
can  take  real  property,  if  authorized  by 
the  law  of  its  domicil,  unless  expressly 
restricted  by  statute  where  the  land  lies, 
HoUis  «.  Drew  Theological  Seminary, 
95  N.  Y.  166 ;  Harris  ®.  American  Bible 
Society,  3  Abb.  App.  Dec.  316  ;  Bur- 
bank  «.  Whitney,  24  Pick.  146  ;  Estate 
of  Ticknor,  13  Mich.  44  ;  Santa  Clara 
Academy  ii.  Sullivan,  116  111.  375; 
Taylor  v.  Bryn  Mawr  College,  7  Stew. 
(N.  J.)  101 ;  Missionary  Society  ». 
Calvert,  33  Gratt.  357;  University  v. 
Tucker,  31  W.  Va.  631  ;  Doty  ».  Hen- 
drix,  16  N.  Y.  Supp.  384  ;  Chamberlain 
®.  Chamberlain,  43  N.  Y.  434;  Sher- 
wood*. American  Bible  Society,  1  Keyes 
561 ;  although  misdescribed  as  in  the 
city  of  New  York  where  it  only  had  an 
unincorporated  auxiliary,  American 
Bible  Society  «.  American  Colonization 
Society,  50  Hun  194  ;  even  though  it 
could  not  have  taken  as  a  domestic  cor- 
poration. White  V.  Howard,  38  Conn. 
343 ;  General  Assembly  Presbyterian 
Church  e.  Guthrie,  86  Va.  125  ;  S.  C,  6 
L.  R.  A.  321;  Thompson  «.  Swoope,  24 
Pa.  St.  474  ;  Riley  ».  Diggs,  2  Dem. 
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his  discharge,  it  vests  in  the  trustee 
amongst  his  creditors  (c). 
184.  Its  authority  to  take,  in  the 
absence  of  express  restrictions,  depends 
on  the  law  of  its  own  domicil.  Matter 
of  Huss,  126  N.  Y.  537;  Thompson*. 
Swoope,  34  Pa.  St.  474;  Methodist 
Episcopal  Church  «.  Remington,  1. 
Watts  318.  But  in  Boyce  v.  St.  Louis, 
39  Barb.  650,  it  was  held  that  a  foreign 
corporation  (in  this  case  a  municipal 
corporation)  not  expressly  authorized  by 
the  law  of  its  own  domicil,  could  not 
take  a  devise  of  land  in  New  York,  it 
being  suggested  that  any  other  view 
would  open  the  door  to  fraudulent 
evasion  of  the  Kew  York  restrictions. 
The  right  of  a  foreign  corporation  to 
take  personal  property  is  to  be  deter- 
mined by  the  law  of  its  own  domicil. 
White  V.  Howard,  46  N.  Y.  144  ;  Draper 
«.  Harvard  College,  57  How.  Pr.  369  ; 
Chamberlain  v.  Chamberlain,  ubi  supra; 
Sherwood  v.  American  Bible  Society,  , 
uM  supra. 

In  New  Jersey,  foreign  corporations 
are  expressly  authorized  to  take  lands 
devised  for  the  benevolent  or  charitable 
purposes  of  their  incorporation  (Act  of 
1883,  Rev.  Supp.  146  §  6),  or  in  general 
for  business  in  New  Jersey  or  satisfac- 
tion of  mortgage  debts  (Act  of  1883,  Id. 
§  5).  So,  in  New  York,  to  acquire  real 
property  so  far  as  necessary  for  their 
corporate  purposes  in  the  transaction  of 
business  in  New  York  (Laws  1893,  c. 
687,  §  17).  And  in  Alabama  a  devise 
may  be  made  to  any  corporation  capa- 
ble of  holding  real  estate  (1886  Code, 
§  1946). 

Unincorpoeatbd  Societies.  A 
voluntary  unincorporated  society  can- 


in  his  bankruptcy  and  is  divisible 

not,  in  general,  take  a  devise,  Phila^ 
delphia  Baptist  Association  v.  Hart,  4 
Wheat.  1;  Goodell«.  Union  Association, 
3  Stew.  (N.  J.)  33 ;  and  a  gift  over  if 
legatee  unable,  &c.,  takes  effect.  Riley 
«.  Diggs,  3  Dem.  184.  But  under  the 
New  York  act  of  1850,  c.  123,  real  and 
personal  property  may  be  held  in  trust 
for  an  unincorporated  religious  society 
without  restriction  as  to  time  of  vesting 
in  it  upon  its  incorporation.  Church  of 
Redemption  ».  Grace  Church,  68  N.  Y. 
570.  And  an  unincorporated  church 
will  be  deemed  a  corporation  under  the 
statute  of  its  foreign  domicil  for  the 
purpose  of  receiving  donations.  Mat- 
ter of  Bullock,  6  Dem.  385. 

In  some  states  even  charitable  institu- 
tions which  are  not  incorporated  can- 
not take,  White  v.  Howard,  46  N.  Y. 
144  ;  Marx  s.  McGlynn,  88  N.  Y.  357  ; 
McKeon  v.  Kearney,  57  How.  Pr.  349  ; 
First  Presbyterian  Society  ■».  Bowen, 
31  Hun  389  ;  Leonard  «.  Davenport,  68 
How.  Pr.  384  ;  (although  formerly  held 
otherwise  as  to  legacies  in  New  York, 
Hornbeck  ii.  American  Bible  Society,  3 
Sandf.  Ch.  183;  Banks  «.  Phelan,  4 
Barb.  80) ;  Brown  v.  Tompkins,  49  Md. 
438  ;  Rizer  v.  Perry,  58  Md.  113  ;  Suc- 
cession of  Hardesley,  33  La.  Ann.  333  ; 
and  this  is  so  in  Virginia,  Philadelphia 
Baptist  Association  «.  Hart,  ubi  supra, 
except  so  far  as  it  has  been  modified  by 
recent  statutes  as  to  schools.  So,  courts 
have  refused  to  support  a  devise  in  trust 
for  various  unincorporated  charities, 
Bible  Society  v.  Pendleton,  7  W.  Va. 
79  ;  Wilson  v.  Perry,  29  W.  Va.  169  ; 
or  for  the  use  of  a  certain  church,  Id. ; 


(c)  Bankruptcy  Act,  1883  (48  &  47 
Vict.  c.  52),  B.  44  (1).  It  must  be  ob- 
served, however,  that  legacies  the  pay- 
ment of  which  is  by  the  terms  of  the 
gift  made  conditional  upon  the  legatee 


not  being  or  becoming  a  bankrupt  do 
not  in  the  event  of  the  legatee's  bank- 
ruptcy pass  to  the  trustee.  See  post, 
p.  *1131. 
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An  alien  may  be  a  legatee  (c?).2 

By  Stat.  1  Vict.  c.  26,  s.  15  (which,  however,  does  not 


or  to  permit  a  voluntary  religious  society 
to  build  a  church,  Gallego  «.  Attorney- 
General,  3  Leigh  450 ;  Seaburn  «.  Sea^ 
burn,  15  Gratt.  423  ;  and  the  unincor- 
porated inhabitants  of  a  township  can- 
not take,  Barker  b.  Wood,  9  Mass.  419  ; 
nor  (under  former  law  of  Virginia) 
trustees  for  a  schoolhouse  for  poor 
children,  no  incorporation  being  contem- 
plated, Stonestreet «.  Doyle,  75  Va.  356 ; 
or  for  the  education  of  poor  children, 
Janey  «.  Latane,  4  Leigh  327.  So,  in 
West  Virginia,  trustees  cannot  take  a 
devise  for  an  unincorporated  church, 
Mong  «.  Eoush,  29  W.  Va.  119.  So,  a 
devise  cannot  be  made  to  unincor- 
porated managers  of  city  water  works 
controlled  by  the  city  but  not  furnish- 
ing a  free  water  supply,  Doughten  ». 
Vandever,  6  Del.  Ch.  51.  And  such 
devise  will  not  be  helped  by  subsequent 
incorporation  of  the  donee.  Succession 
of  Hardesley,  32  La.  Ann,  382.  But  in- 
corporation after  date  of  will  and 
before  the  testator's  death  is  sufficient. 
Chase  v.  Stockett,  73  Md.  235.  And 
a  municipal  corporation  may  take  a 
charitable  bequest  for  an  unincorpo- 
rated asylum  maintained  and  governed 
by  it.  Succession  of  Vance,  89  La. 
Ann.  371.  So,  an  incorporated  church, 
sanctioned  by  the  legislature,  may  take 
a  legacy  for  the  benefit  of  its  unincor- 
porated Sunday  school.  Eutaw  Church 
«.  Shively,  67  Md.  493. 

And,  in  general,  an  ufdncorporated 
religious  or  charitable  society  is  capable 
of  taking  by  will.  Zeissweiss  ii.  James, 
63  pa.  St.  465  ;  Zimmerman  ®.  Anders, 
6  Watts  &.  S.  318  ;  Bartlet  ®.  King,  13 
Mass.  586  ;  Burr  «.  Smith.  7  Vt.  341  ; 
Smith  V.  Nelson,  18  Vt.  511 ;  American 
Tract  Society  v.  Atwater,  30  0.  St.  77  ; 


Estate  of  Ticknor,  13  Mich.  44 ;  Bur- 
bank  «.  Whitney,  24  Pick.  146 ;  Mason 
v.  Methodist  Episcopal  Church,  12  C.  E. 
Gr.  47.  So  in  Missouri,  under  the  con- 
stitution ofl875.  Lilly  v.  Tobbein,  103 
Mo.  477.  So,  now,  in  Virginia  (1887 
Code,  §  1398)  and  West  Virginia  (1891 
Code,  c.  57,  §  1)  a  church  can  take  by 
conveyance  for  church  building,  parson- 
age or  cemetery ;  and  in  Virginia  (Code, 
§  1430)  a  deed  or  devise  may  be  made 
for  schools,  other  than  unincorporated 
theological  seminaries.  In  Maryland, 
an  unincorporated  society  may  take  for 
a  charitable  object.  Barnum  «.  Balti- 
more, 63  Md.  375.  In  Tennessee,  the 
statute  authorizes  gifts  of  land  by  deed 
or  otherwise,  to  any  religious  denomi- 
nation or  society,  incorporated  or  not 
(1884  Code,  §  3006),  for  a  church  build- 
ing, or  (1889,  P.  Li.  c.  11)  for  a  parson- 
age. Executors  appointed  "to  carry 
out  the  will "  are  trustees  by  implica- 
tion. Cobb  n  Denton,  6  Baxt.  335. 
And  the  capacity  of  an  unincorporated 
Masonic  lodge  to  take  a  bequest  as 
trustee  for  its  own  widows  and  orphans 
can  only  be  questioned  by  the  state. 
Heiskell  v.  Chickasaw  Lodge,  87  Tenn. 
668.  But  a  bequest  of  money  to  an 
unincorporated  church  without  the  in- 
terposition of  a  trustee  is  void.  Rhodes 
®.  Rhodes,  88  Tenn.  637  ;  Reeves  ®. 
Reeves,  5  B.  J.  Lea  644  ;  although  a 
devise  coming  within  the  act  is  not. 
Reeves  ».  Reeves,  ubi  supra. 

But  where  a  gift  in  remainder  to 
an  unincorporated  charitable  society 
would  be  bad,  it  will  be  suflBcient 
to  sustain  such  a  charity  if  it  is  in- 
corporated during  the  jjrior  life  estate. 
Shipman  «.  Rollins,  98  N.  Y.  311 
(revg.   33  Hun   89)  ;  Jones  «.   Metho- 


(cf)  See  the  Naturalization  Act,  1870, 
33  &  34  Vict.  c.  14,  s.  3. 


3.  At  common  law,  an  alien  may  take 
a  bequest  of  personal  property.     Craig 
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extend  to  any  will  made  before  January  1st,  1838  (c?(?),  it  is  enacted, 
*'  that  if  any  person  shall  attest  the  execution  of  any  Subscribing  wit- 
Will  [or  testament  or  codicil  or  any  other  testamentary  jy\ 

dist  Episcopal  Sunday  School,  4  Dem.  stand  upon  the  same  footing.    It  will  he 

271.  sufficient,  in  general,  if  the  society  is 

Gifts  to  a  corporation  to  he  formed,,  or  incorporated  before  the  death  of    the 

a  voluntary  society  to  be  incorporated,  testator,  Kearney  u.  Missionary  Society, 


V.  Leslie,  3  Wheat.  563  ;  Anstlce  «. 
Brown,  6  Paige  448  ;  Polk  ».  Ralston, 
3  Humph.  537.  And  where  not  pro- 
hibited or  excluded  by  statute,  he  may 
also  take  real  property  by  devise. 
Mcllvaine  v.  Coxe,  2  Cranch  280; 
Fairfax  v.  Hunter,  7  Cranch  603  ;  Fox 
v.  Southack,  12  Mass.  143 ;  Mick  «. 
Mick,  10  Wend.  379  ;  Sutlifl  «.  Forgey, 
1  Cow.  89  ;  People  «.  Conklin,  2  Hill 
67  ;  Vaux  v.  Nesbit,  1  McCord  Ch.  352. 
And  a  condition  that  he  should  become 
&  citizen  is  not  too  remote.  Beard 
«.  Rowan,  9  Pet.  301.  A  devise  may 
even  be  made  to  an  alien,  e.  g.,  a  Con- 
federate soldier,  Hoskins  «.  Gentrey, 
3  Duv.  385  ;  or  the  wife  of  a  Confederate 
soldier.  Smith  v.  Gaines,  11  Stew.  (N.  J.) 
65,  except  as  against  the  United  States. 
In  New  York,  by  act  of  1845,  c.  115  (3 
R.  S.  57,  §  4),  aliens  filing  a  declaration 
of  intention  can  take ;  and  by  act  of 
1875,  c.  38,  those  of  the  blood  of  testa- 
tor can  take  without  such  declaration 
{except  against  the  state),  and  even 
though  testator  died  before  the  act  of 
1875.  Hall  V.  Hall,  18  Hun  806.  Where 
a  devise  is  to  children  of  whom  some 
are  aliens  incapable  of  taking,  the  others 
take  the  whole.  Van  Cortland  ».  Laid- 
ley,  33  N.  Y.  St.  Rep.  585.  But  the  act 
does  not  apply  to  an  alien  devisee  born 
after  testator's  death,  Wadsworth  d. 
Wadsworth,  13  N.  Y.  376  ;  nor  to  the 
income  of  real  property  payable  by  the 
executor  to  an  alien  legatee.  Marx  ». 
McGlynn,  88  N.  Y.  357. 

In  the  United  States,  aliens  are  now 
generally  authorized  by  statute  to  tal^ 
a  devise   of    real   property.     In  some 


18 


states  this  authority  is  absolute.  This 
is  so  in  Alabama  (1886  Code,  §  1914), 
Arkansas  (1884  Dig.  Laws,  §§  333,  233), 
California  (1885  Civ.  Code,  §  671), 
Colorado  (1891  Ann.  Stats.  §  99), 
Florida  (1893  R.  S.  §  1816),  Georgia 
(1883  Code,  §  1661),  Maine  (1883  R.  S. 
c.  73,  §  2),  Maryland  (1888  P.  G.  L. 
p.  9),  Massachusetts  (1883  P.  S.  c.  126, 
§  1),  Michigan  (1883  Ann.  Stats.  §  5775), 
Minnesota  (1891  Statutes,  |  5410),  Mis- 
souri (1889  R.  S.  §  343),  New  Jersey 
(1877  Rev.  6,  §  3),  North  Carolina  (1883, 
§  7),  Ohio  (1890  R,  S.  §  4178),  Oregon 
(1892  Ann.  Laws,  §  2988),  Pennsylvania 
(1883  Purd.  Big.  p.  84),  Rhode  Island 
(1883  P.  S.  c.  172,  §  6),  South  Carolina 
(1882  6.  S.  §  1768),  Tennessee  (1884 
Code,  §  2804),  Virginia  (1887  Code,  § 
43),  Washington  (1891  G.  S.  §  2955), 
West  Virginia  (1891  Code,  c.  70).  In 
other  states  the  authority  extends  only  I 
to  resident  aliens  or  those  who  apply 
for  naturalization.  This  is  so  in  Con- 
necticut (1888  G.  S.  §§  15-17),  Illinois 
(1891  R.  S.  c.  6;  P.  L.  1887,  p.  5), 
Indiana  (1888  R.  S.  §  3967  ;  P.  L.  1885, 
p.  79),  Iowa  (1888  Code,  p.  708  ;  P.  L. 
1888,  c.  85),  Kansas  (P.  L.  1891,  c.  3), 
Kentucky  (1887  G.  S.  p.  247),  Minne- 
sota (1891  Statutes,  §§  8996-99  ;  P.  L. 
1887,  c.  304,  and  1889,  c.  113),  Missis- 
sippi (1893  Ann.  Code,  §  2489),  Ne- 
braska (1891  C.  S.  p.  654  ;  P.  L.  1889,  e. 
58),  New  Hampshire  (1891  G.  S.  c.  137, 
§  16),  New  York  (R.  S.  8th  ed.  pp. 
2420-29),  Texas  (P.  L.  1891,  c.  63), 
Wisconsin  (1889  Ann.  Stats.  §  3300  a ; 
P.  L.  1887,  c.  479). 
{M)  A  legacy,  however,  to   a   sub- 
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instrument]  to  whom,  or  to  whose  wife  or  husband,  any  beneficial  (e) 
devise,  legacy,  estate,  interest,  gift  (/)  or  *appomt!ment,  of  or  afEect- 


10  Abb.  N.  C.  374  ;  Voorhees  «.  Voor- 
hees,  3  Halst.  Ch.  511  ;  or  before  the 
end  of  a  life  estate,  the  gift  being  in 
remainder,  Shipman  «.  Fanshaw,  15 
Abb.  N.  C.  388  ;  Longhead  v.  Dikeman 
Baptist  Church,  14  L.  R.  A.  410  (1891 
N.  Y.).  But  where  the  conditions  of 
the  gift  require  a  special  act,  the  time 
is  indefinite,  and  the  gift  is  void  in  New 
York  as  a  perpetuity.  People  v.  Simon- 
son,  136  N.  Y.  399.  Without  regard  to 
the  time  of  incorporation,  however,  a 
gift  to  a  charitable  institution  to  be  in- 
corporated is  generally  valid.  Tappan's 
Appeal,  53  Conn.  413 ;  Dodge  «.  Wil- 
liams, 46  Wis.  70 ;  Gould  «.  Taylor 
Orphan  Asylum,  Id.  106 ;  Coit  -o. 
Comstock,  51  Conn.  353. 

Governments.  The  United  States 
Government  cannot  take  a  devise  in 
New  York,  United  States  «.  Fox,  94 
N.  Y.  315  ;  and  can  take  by  devise  in 
Massachusetts,  Dickson  v.  United 
States,  135  Mass.  311 ;  and  the  law  of 
another  state  where  part  of  the  land 
lies  is  presumed  to  be  the  same.     Id. 

MuNicrPAL  CoBPOHATioNS.    A  mu- 


nicipal corporation  can  take  for  purposes, 
not  foreign  to  the  public  objects  for 
which  it  exists.  McDonogh  «.  Murdock, 
15  How.  367;  Sutton ». Cole,  BPick.  333; 
Webb  «.  Neal,  5  Allen  575  ;  Fellows  «. 
Miner,  119  Mass.  541.  Thus,  it  can 
take  a  bequest  for  the  purchase  and  dis- 
play of  United  States  flags,  Sargent «. 
Cornish,  64  N.  H.  18  ;  Philadelphia  «. 
Elliot,  3  Rawle  170  ;  or  for  the  relief  of 
the  poor,  although  the  administration  of 
the  fund  is  committed  to  a  society  to  be 
formed  for  the  purpose,  Dascomb  ®. 
Marston,  80  Me.  333  ;  or  left  to  the  dis- 
cretion of  the  city  authorities.  Estate 
of  Robinson,  63  Cal.  630  ;  Beardsley  v. 
Bridgeport,  58  Conn.  489.  So,  for  the 
benefit  of  poor  emigrants.  Chambers  v. 
St.  Louis,  39  Mo.  543 ;  for  the  erection, 
and  maintenance  of  hospitals,  Peria 
V.  Carey,  34  How.  465  ;  or  orphan  asy- 
lums, Vidal  v.  Girard,  3  How.  137 ;. 
Barkley  »  Donnelly  (Mo.  1893),  19  S. 
W.  Rep.  865  ;  or  for  a  public  library, 
New  Haven  Institute  b.  New  Havea 
(Conn.),  33  Atl.  Rep.  447 ;  or  schools, 
Hatheway   n.    Sackett,    33  Mich.  97 ;. 


scribing  witness  to  a  will  or  codicil  of 
personalty  before  this  date  is  a  good 
legacy.  Brett  «.  Brett,  3  Add.  310. 
Bmanuel  ».  Constable,  3  Russ  Ch.  C. 
436.  Foster  «.  Banbury,  3  Sim.  40. 
Such  a  legacy  would  not  be  good  in  the 
case  of  a  will  or  codicil  of  real  estate 
even  before  the  above  date.  Brett  «. 
Brett  {ubi  sup.). 

(e)  The  interest  must  be  a  beneficial 
interest  to  the  witness  to  render  the 
bequest  void.  Therefore  where  an 
attesting  witness  was  made  universal 
legatee  in  trust  for  the  testator's  widow, 
it  was  held  that  the  bequest  was  not 
null  and  void  under  the  statute  :  In  the 
Goods  of  Ryder,  Prerog.  3  Notes  of  Cas. 
[*899] 


453.      Cresswell  v.  Cresswell,  L.  R.  6. 
Eq.  69. 

(/)  A  solicitor  was  one  of  the  attest- 
ing witnesses  of  a  will.  The  will  de- 
clared that  he  should  be  entitled  to- 
charge  and  receive  payment  for  all  pro- 
fessional business  to  be  done  by  him 
under  the  will,  in  the  same  manner  as 
he  might  have  done  had  he  not  been  the 
executor.  It  was  held  that  he  was  pro- 
hibited by  this  section  from  receiving 
that  which  was  not  a  debt  of  whicli 
payment  could  be  enforced  at  law,  but 
a  beneficial  gift  which  could  only  be 
claimed  by  virtue  of  the  direction  in 
^he  will.  Re  Barber,  81  C.  D.  665.  Re. 
Pooley,  40  C.  D.  1. 
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ing  any  real  or  personal  estate  (other  than  and  except  charges  and 
directions  for  the  payment  of  any  debt  or  debts)  shall  be  thereby  {g) 

Piper  ®.  Moulton,  72  Me.  155.  This  is 
true  also  of  a  bequest  for  the  education 
of  poor  orphans,  to  a  township,  Mason 
«.  Methodist  Episcopal  Church,  13  C. 
E.  Gr.  47  ;  or  for  a  school,  to  a  school 


township.  Skinner  D.  Harrison,  116  Ind. 
139  ;  or  school  district,  Leeds  «.  Shaw, 
83  Ky.  79 ;  Maynard  «.  Woodward,  36 
Mich.  423  ;  Estate  of  Bulmer,  59  Cal. 
131 ;  or  parish.  White  ®.  Braintree 
Parish,  13  Met,  506  ;  or  to  county  com- 
missioners, for  the  destitute  in  the 
county,  Lagrange  Co.  v.  Rogers,  55  Ind. 
397  ;  Craig  v.  Secrist,  54  Ind.  419  ;  or 
to  a  county  for  general  public  purposes, 
it  to  pay  ten  years'  income  for  the  poor 
of  a  certain  township  in  the  county, 
Lawrence  Co.  «.  Leonard,  83  Pa.  St. 
206  ;  or  to  county  commissioners  for 
educational  purposes  under  its  control, 
Christy  ■B.  Ashtabula  Co.,  41  O.  St.  711 ; 
or  to  a  board  of  water  commissioners,  to 
improve  and  maintain  as  a  public  park 
lands  obtained  and  held  under  its  charter 
powers.  Penny  -o.  Croul,  76  Mich.  471 ; 
S.  C. ,  5  L.  R.  A.  858.  A  city  cannot  be 
compelled  to  accept  a  devise  to  it  in 
trust  for  relief  of  "deserving  indigent 
persons  not  paupers,"  but  the  court  will 
appoint  another  trustee  in  case  of  its 
refusal.  Dailey  «.  New  Haven,  60 
Conn.  314.     Municipal  corporations  are 


expressly  authorized  to  take  legacies  in 
Louisiana,  State  «.  McDonough,  8  La. 
Ann.  171  ;  and  may  take  real  and  per- 
sonal property  in  New  York  in  trust  for 
various  enumerated  public  uses,  as 
public  education,  relief  of  poor,  pur- 
chase and  maintenance  of  public 
grounds  for  health  and  recreation  or 
military  exercise  (1  R.  S.  729,  §  57). 
But  a  devise  "for  the  poor"  of  the 
town,  not  limited  to  its  legal  paupers,  is 
not  contemplated  by  the  act,  and  is  in- 
valid. Fosdicki).  Hampstead,  135  N.  Y. 
581.  The  question  as  to  such  capacity 
can  only  be  raised  by  the  state.  Girard. 
V.  Philadelphia,  7  Wall.  1  ;  Vidal  v. 
Girafd,  3  How.  191. 

K  foreign  municipal  corporation  may, 
in  like  manner,  take  a  similar  bequest ; 
e.  g.  (for  an  orphan  asylum  and  school), 
Peynardo  ti.  Peynardo,  82  Ky.  5.  But 
its  capacity  must  be  shown.  Matter  of 
Huss,  126  N.  Y.  537  ;  S.  C,  30  N.  Y. 
St.  Rep.  359 ;  and  where  land  in  New 
York  is  devised  to  a  city  in  Missouri, 
the  rule  in  New  York  requires  an  ex- 
press statutory  authority  in  the  state 
where  the  land  is  situated,  Boyce  v.  St. 
Louis,  29  Barb.  650. 

But  a  municipal  corporation  cannot 
take  a  bequest  for  irrelevant  and  foreign 
purposes.     Chapin  ».   School  District, 


{g)  i.  e.  by  the  same  instrument  which 
is  attested.  Therefore  a  bequest  of  a 
legacy  by  a  will  is  not  void  because  the 
legatee  attests  a  codicil  which  gives  him 
nothing ;  -nor  does  a  residuary  legatee 
of  a  share  of  a  residue  lose  it  by  attest- 
ing a  codicil  which,  by  revoking  lega- 
cies, increases  the  residuary  share : 
Gurney  v.  Gurney,  3  Drewr.  208.  Tem- 
pest®. Tempest,  3  Kay  &  J.  635.  Accord. 
A  testatrix  by  her  will  gave  a  share  of 
her  residuary  real  and  personal  estate  to 
the  husband  of  one  of  the  attesting  wit- 


nesses of  the  will.  By  a  codicil  which 
was  attested  by  other  witnesses,  the  tes- 
tatrix after  a  direction  to  her  executors 
to  allow  an  extended  time  for  pay- 
ment of  a  debt  due  to  her  from  one  of 
the  legatees,  confirmed  her  will  in  other 
respects.,  It  was  held  that  the  duly 
attested  codicil  had  the  effect  of  repub- 
lishing and  incorporating  the  will  so  as 
to  render  the  gift  to  the  husband  valid 
notwithstanding  the  attestation  of  the 
will  by  his  wife.  Anderson  v.  Ander- 
son, L.R.  13  Eq.  381. 
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giv^n  or  made,  such  devise,  legacy,  estate,  interest,  gift  or  appointment 
.shall,  so  far  only  as  concerns  such  person  attesting  the  execution  of 
5uch  Will,  or  the  wife  or  husband  of  such  person,  or  any  person  claim- 
ing under  such  person  or  wife  or  husband  (5'^),  be  utterly  null  and 
void,  and  such  person  so  attesting  shall  be  admitted  as  a  witness  to 
prove  the  execution  of  such  Will,  or  to  prove  the  validity  or  invalidity 
thereof,  notwithstanding  such  devise,  legacy,  estate,  interest,  gift,  or 
.appointment  mentioned  in  such  Will." 

*This  clause  follows  almost  verbatim  the  language  of  the  stat.  25 
Geo.  II.  c.  6,  except  that  the  stat.  of  Geo.  II.  did  not  contain  the 
■words  "  or  to  whose  wife  or  husband  "  in  the  earlier  part,  or  the 
words  "  or  to  prove  the  validity  or  invalidity  thereof,"  toward  the 
close  of  the  section.  Consequently  the  case  of  Doe  v.  Mills  (A), 
which  was  decided  upon  the  earlier  statute,  appears  to  be  an  authority 
applicable  to  the  construction  of  the  statute  of  Victoria.  It  was 
there  held  by  Lord  Denman  and  Bolland,  B.,  as  judges  of  the  Court 
of  Common  Pleas  at  Lancaster,  that  the  statute  of  Geo.  II.  makes 
void  a  devise  to  an  attesting  witness,  although  there  be  three  other 
attesting  witnesses  to  the  will.^ 


'35  N.  H.  445.  This  has  been  held  even 
of  a  gift  for  the  poor  of  the  town,  other 
than  legal  paupers.  Fosdick  «.  Hemp- 
stead, 125  N.  Y.  581.  A  town  has  no 
-power  to  become  a  trustee  of  a  poor- 
louse  for  the  county  poor.  City  «. 
"Walton,  77  Ga.  517.  So,  a  devise  to  a 
foreign  city  for  the  high  school  "  in  its 
charge  "  fails  where  the  school  has  been 
transferred  by  act  of  parliament,  before 
the  testator's  death,  to  an  independent 
school  board.  Provost  v.  Abercrombie, 


46  Mo.  172 ;  so,  a  toWn  cannot  accept 
a  legacy  conditioned  on  the  permanent 
support  of  a  Unitarian  clergyman, 
Bullard  «.  Shirley,  153  Mass.  559  (but 
see  contra.  Baptist  Society  v.  Wilton, 
3  N.  H.  508) ;  or  a  devise  for  the  erec- 
tion of  a  towiihall  on  condition  that  the 
people  raise  a  certain  sum  therefor. 
Will  of  Underbill,  6  Dem.  466.  So, 
county  commissioners  cannot  take  a  be- 
quest to  keep  in  repair  testator's  grave. 
Johnson  ».  Holifield,  83  Ala.  133. 


{gg)  A  testator  left  by  will  all  his  real 
and  personal  estate  to  his  wife  for  life, 
and  after  her  death  to  be  equally 
divided  between  such  of  his  children  as 
should  be  living  at  her  death,  and  in  the 
event  of  any  of  his  daughters  being 
married  at  his  wife's  decease,  such  pro- 
portion as  they  might  be  entitled  to 
should  be  left  to  them  and  their  chil- 
dren exclusively,  and  should  in  no  way 
be  controlled  by  their  husbands.  At  the 
death  of  the  testator's  widow  one  of 
[*900] 


his  daughters  was  living  who  had  sev- 
eral children.  Her  husband  had  been 
one  of  the  attesting  witnesses  of  the 
will.  Held  that  the  gift  to  the  daugh- 
ter was  void  under  this  section,  but  that 
her  children  were  not  to  be  disappointed 
by  her  disability,  but  took  an  immediate 
interest  in  her  share  as  tenants  in  com- 
mon. Re  Clark,  31  C.  D.  73.  JuU  ». 
Jacobs,  3  C.  D.  703. 

(7i)  1  Mood.  &  Rob.  388. 

3.  Many  American    statutes   permit 
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And  accordingly  it  was  afterward  held,  by  Wood,  V.-C,  in  Wigan 
t).  Rowland   (i),  in  the  construction  of  the   statute    of  Victoria,  that 


such  gifts  to  stand  if  the  witness  is  not 
necessary  to  the  probate  of  the  will. 
This  Is  so  in  Arkansas,  California, 
Colorado,  Connecticut,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Maine,  Mas- 
sachusetts, Michigan,  Minnesota,  Mis- 
souri, Nebraska,  Nevada,  Ohio,  Texas, 
Vermont,  Virginia  and  West  Virginia. 
It  is  further  provided,  in  some  states, 
that  a  gift  by  will  to  an  attesting  wit- 
ness, who  would  be  entitled  to  a  share 
of  the  estate  in  case  of  intestacy,  shall 
be  good  pro  tanto.  This  is  the  case  in 
Arkansas,  California,  Colorado,  Dis- 
trict of  Columbia,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Michigan, 
Minnesota,  Missouri,  Nebraska,  New 
York,  Ohio,  South  Carolina,  Virginia, 
West  Virginia  and  Wisconsin.  The 
provisions  of  the  act  of  25  Geo.  II.  c. 
6,  as  to  refusal  or  renunciation  of  the 
gift  by  the  witness,  or  actual  payment 
made  to  him  before  probate,  and  pro- 
hibiting subsequent  payment  or  compen- 
sation in  such  case,  are  included  in  whole 
or  in  part  in  the  statutes  of  Arkansas, 
New  Jersey  and  Oregon,  and  formerly 
also  in  Kansas,  Maine,  Maryland,  Mas- 
sachusetts, Michigan,  Missouri,  New 
York,  Soutn  Carolina,  Vermont  and 
West  Virginia.  The  husband  or  wife  of 
the  witness  is  also  excluded  in  the  Dis- 
trict of  Columbia,  Connecticut,  Ken- 
tucky, Massachusetts,  North  Carolina, 
South  Carolina  and  Virginia,  and  ex- 
pressly admitted  in  Georgia.  Other 
statutes,  as  in  Maine  and  Massachusetts, 
simply  require  the  will  to  be  attested  by 
a  prescribed  number  of  "disinterested 
and  credible  "  witnesses.  For  a  history 
of  this  act  see  Sullivan  v.  Sullivan,  106 
Mass.  476. 
In  Arkansas,  a  gift  to  a  subscribing 


witness,  if  the  will  is  not  sufficiently 
attested  without  him,  is  void,  and  such 
witness  is  competent  to  prove  the  will ; 
but  such  witness  may  take  so  much  of 
such  gift  as  does  not  exceed  any  share  of 
testator's  estate  to  which  he  would  be 
entitled  in  case  of  intestacy  ;  and  if 
there  are  suiflcient  other  witnesses  the 
will  and  the  gift  are  valid  ;  and  a  charge 
of  debt  due  to  the  witness  is  valid  ;  and 
the  will  is  valid,  and  the  witness  compe- 
tent, if  the  legacy  has  been  already 
paid,  released  or  renounced  before  pro- 
bate, or  if  the  witness  has  died  before 
testator  ;  but  payment,  refusal  or  renun- 
ciation of  the  legacy  in  such  case  before 
probate  is  final  and  irrevocable,  and 
the  witness  cannot  afterward  receive 
any  payment  or  compensation  (1884 
Dig.  Stats.  §§  6535-41).  In  California, 
a  gift  to  a  subscribing  witness,  who  is 
necessary  to  the  proper  attestation  of  a 
will,  except  a  charge  of  debt  due  him, 
is  void  ;  but  such  witness  may  take  the 
share  to  which  he  would  be  entitled 
in  case  of  intestacy  (Civ.  Code,  §§  1382- 
83).  In  Colorado,  a  gift  to  a  witness  who 
is  necessary  to  the  proper  attestation  of 
the  will,  is  void  so  far  as  it  exceeds  the 
share  which  such  witness  would  have 
taken  in  case  of  intestacy,  and  such 
witness  is  competent  to  prove  the  will 
(1891  Ann.  Stats.  §  4656).  In  the  Dis- 
trict of  Columbia,  a  gift  to  a  subscribing 
witness,  or  the  husband  or  wife  of  such 
witness ,  is  void  so  far  as  it  exceeds  the 
share  which  such  witness  would  have 
been  entitled  to  take  in  case  of  intes- 
tacy, and  such  witness  is  competent  to 
prove  the  will  (1857  Rev.  Code,  c.  53,  § 
34).  In  Connecticut,  a  gift  by  will  to 
any  subscribing  witness  other  than  an 
heir-at-law  is  void,  and  the  witness  is 


(i)  11  Hare,  157. 
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where  the  execution  was  attested  by  two  marksmen,  and  also  signed 
by  two  other  persons  as  witnesses,  the  signatures  of  the  latter  must  be 


competent  to  prove  the  will  ;  and  also, 
since  1848,  a  gift  to  the  husband  or 
wife  of  such  witness.  But  these  acts  do 
not  apply  where  the  will  is  "otherwise 
legally' attested"  (1888  G.  S.  §  539). 
In  Delaware,  an  inhabitant  of  a  county 
to  which  a  legacy  is  given  is  made  a 
competent  witness  by  statute  (1852  Rev. 
Code,  ed.  1874,  p.  508.  In  Georgia,  the 
English  statute  of  25  Geo.  II.  c.  6,  is 
one  of  those  enumerated  by  Schley  (p. 
384)  as  in  force.  The  Code  now  pro- 
vides that  a  gift  to  a  subscribing  wit- 
ness shall  be  void  and  the  witness  com- 
petent to  prove  the  will,  but  a  gift  to  the 
wife  of  such  witness  shall  be  valid  (1882 
Code,  §  2417).  In  lllirwis,  a  gift  to  an 
attesting  witness,  who  shall  be  neces- 
sary to  the  proper  probate  of  the 
will,  is  void  so  far  as  it  exceeds  any 
share  to  which  he  might  have  been 
entitled  in  case  of  intestacy,  and  such 
witness  is'  competent  to  prove  the  will, 
(1891  E.  S.  c.  148,  §  8).  So  in  Indiana 
since  1852  (1888  R.  S.  §  2586).  Before 
that  time  the  statute  simply  prohibited 
gifts  to  attesting  witnesses  (1831  P.  L. 
273,  §  16  ;  1838  Rev.  315,  §  16).  None 
of  the  above  statutes  provide  that  such 
witness  shall  thereupon  become  com- 
petent. But  such  witness  may  take 
such  share  as  he  would  have  in  case  of 
Intestacy  (1876,  2  R.  S.  578,  §  29).  In 
Iowa  (1888  Code,  §§  2337-28),  a  gift  to 
an  attesting  witness,  who  shall  be  neces- 
sary to  the  proper  probate  of  the  will, 
is  void  so  far  as  it  exceeds  any  share  to 
which  he  might  have  been  entitled  in 
case  of  intestacy.  In  Kansas,  to  the 
same  effect  (1889  G.  S.  7215).  It  was 
also  provided  in  the  act  of  1855  (not  re- 
enacted)  that  the  witness  should  be 
competent  if  he  had  been  paid,  or  had 
refused  or  released  the  gift,  or  if  he 
had  died  before  the  testator  ;  but  in  case 


of  payment,  refusal  or  release  there 
could  be  neither  subsequent  repayment 
nor  compensation  (§§  40-43).  In  Ken- 
tucky, a  gift  to  a  witness,  or  to  the  hus- 
band or  wife  of  a  witness,  if  the  will 
connot  be  proved  without  such  wit- 
ness, is  void,  so  far  as  it  exceeds  any 
share  to  which  he  might  have  been 
entitled  in  case  of  intestacy,  and  such 
witness  is  competent  to  prove  the  will 
(1887  G.  S.  c.  113,  §  13).  In  Louisiana, 
neither  an  heir  nor  a  legatee  can  be  an 
attesting  witness  (1825  Code,  §  1585 ; 
1870  Id.  §  1592)  except  to  a  "  mystic  " 
or  sealed  will  (Id.  §§  1586,  1593).  In 
Maine,  the  act  of  1821  (P.  L.  137,  §  8> 
provided  that  a  gift  to  an  attesting  wit- 
ness should  be  void  and  the  witness 
competent  to  prove  the  will ;  also  that 
a  legatee  who  had  been  already  paid,  or 
had  released  his  claim  under  the  will 
(§  10),  or  had  died  before  testator  (§  11), 
should  be  a  competent  witness,  but  in 
case  of  release,  there  could  be  no  sub- 
sequent payment  or  compensation  (§ 
12).  The  law  now  in  force  requires 
only  that  there  be  three  "  credible  wit- 
nesses not  beneficially  interestfed  under 
said  will "  (1883  R.  S.  c.  74,  §  1).  In 
Maryland,  the  act  of  25  Geo.  II.  c.  6, 
is  contained  in  Chancellor  Kilty's^ 
list  of  British  statutes  in  force  in  1809. 
Its  provisions  are,  however,  embodied 
neither  in  the  Code  of  1860  nor  the 
Wills  Act  of  1798.  In  Massachusetts, 
it  was  enacted  in  1878  (P.  L.  87)  that  a 
gift  by  will  to  the  husband  or  wife  of 
an  attesting  witness  should  be  void. 
For  earlier  statutes  of  Massachusetts 
see  opinion  of  Gray,  J. ,  in  Sullivan  ®. 
Sullivan,  106  Mass.  476.  The  general 
statutes  now  in  force  only  prohibit  a 
gift  to  a  witness  where  there  are  not 
three  other  competent  witnesses  to 
prove   the    will  (1882  P.  S.  c.  127,  | 
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deemed  to  have  been  affixed  likewise  in  attestation  of  the  will,  and 
not  as  merely  verifying  the  attestation  of  the  marksmen  ;  and  there- 
fore that  a  legacy  to  the  wife  of  one  of  them  failed  (h). 

3).  la  Michigan,  gifts  to  subscribing 
witnesses  are  void  unless  there  be  two 
other  competent  witnesses,  but  not  a 
mere  charge  on  the  devisor's  lands  for 
debt,  nor  for  the  amount  the  witness 
would  be  entitled  to  without  the  will 
(1883  Ann.  Stats.  §§  5791-93).  In  Miiv- 
neaota,  a  gift  to  a  witness  who  is  neces- 
sary to  prove  the  will,  other  than  a 
charge  of  debt  in  his  favor,  is  void,  and 
the  witness  competent,  and  such  wit- 
ness may  take  any  share  which  he 
would  have  been  entitled  to,  not  ex- 
ceeding the  provision  of  the  will  (1891 
StatB.  §§  5637-38).  In  Missouri,  a  gift 
to  a  witness  who  is  necessary  for  proper 
probate  of  the  will,  except  a  charge  of 
debt  in  his  favor,  is  void,  and  the  wit- 
ness competent;  so  if  he  die  before  pro- 
bate, or  if  payment  be  made  to,  or 
released  by,  him  before  probate,  in 
which  case  there  can  be  no  subsequent 
repayment  or  compensation,  but  the 
witness  may  take  what  he  would  have 
been  entitled  to  in  case  of  intestacy 
(1889  R.  8.  §§  8903-05).  In  Mbraska, 
a  gift  to  a  witness  who  is  necessary  to 
prove  a  will,  except  a  charge  of  debt  in 
his  faVor,  is  void,  and  the  witness  may 
take  what  he  would  have  been  entitled 
to  in  case  of  intestacy  (1891  C.  S.  c.  33, 
§§  130-1).  In  Nevada,  the  provision 
is  the  same,  except  that  no  allowance  as 
in  case  of  intestacy  is  made  to  the  wit- 
ness (1885    G.   S.  §  3003).    So  in  New 


lire.  It  is  also  provided  that  a 
gift  to  a  corporation  shall  be  valid  not- 
withstanding that  the  will  be  attested  by 
one  of  its  members  (1891  P.  S.  c.  186, 
§§  3,  4).  In  New  Jersey,  the  entire  act 
of  35  Geo.  II.  c.  6,  was  enacted  in 
1795,  and  still  remains  on  the  statute 
book  (Pat.  Rev.  190 ;  1877  Rev.  1344- 
45,  §§  4-8).  In  New  York,  the  act  of 
1787  (1  Greenl.  386)  provided  as  in  the 
act  of  35  Geo.  II.  that  a  devise  to  a 
witness,  except  only  a  charge  of  debt 
due  him,  should  be  void,  and  the  wit- 
ness competent  (§  6) ;  also  that  a  lega- 
tee might  become  competent  as  a  wit- 
ness after  having  refused  or  released  his 
legacy,  or  after  payment  of  it  (§  7), 
which  refusal  or  payment  could  not  be 
afterward  revoked  (§  8),  the  statute  not 
being  applicable  to  an  heir  at  law  or 
a  devisee  in  possession  before  March, 
1753,  or  established  as  entitled  in  a  con- 
test over  the  .will  (§  9).  By  the  Revised 
Statutes  of  1839  (3  R.  8.  56,  §§  50,  51, 
8th  ed.  p.  3549)  all  gifts  to  attesting 
witnesses  are  void,  unless  the  witness  is 
entitled  otherwise  than  under  the  will, 
and  the  witness  is  competent.  In 
North  Carolina,  a  gift  to  an  attesting 
witness,  or  the  husband  or  wife  of  such 
witness,  is  void,  and  the  witness  is  com- 
petent (1883  Code,  §  3147).  In  Ohio, 
a  gift  to  a  witness,  who  is  necessary  to 
prove  the  will,  is  void  so  far  as  it 
exceeds  any  share  to  which  he  might 


(Jc)  But  it  has  been  decided  that  where 
a  will  has  been  executed  in  the  presence 
of  two  witnesses,  and  in  addition  to 
their  signatures  the  signature  of  a  third 
person  who  is  also  a  legatee,  appears  at 
the  foot  of  the  will,  the  court  will 
receive  evidence  to  explain  why  such 
signature  was  written,  and  if  it  be  satis- 


fled  that  it  was  not  written  with  the 
intention  of  attesting  the  signature  of 
the  deceased,  it  will  order  it  to  be 
omitted  from  the  probate.  In  which 
case  the  validity  of  the  legacy  would 
not  be  affected.  In  the  Goods  of  Shar- 
man,  L.  R.  1  P.  &  D.  661.  Randfleld 
V.  Randfield,  8  H.  L.  C.  335, 338,  note  (c). 
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It  may  be  observed,  that  although  a  man  could  not  befoi-e  the 
Married  Women's  Property  Act  make  a  grant  to  his 
■wife,   nor  enter  into  a    covenant   with   her  (for  such 


Wife  of  testator. 


have  been  entitled  in  case  of  intestacy, 
and  the  witness  is  competent  (1890  R. 
S.  §  5&35).  So  in  Oregon,  where  it  is 
further  provided  that  a  witness  who  has 
released  or  has  been  paid  his  claim 
under  the  will,  or  has  died  before  pay- 
ment or  release,  shall  be  competent, 
and  such  payment  or  release  be  a  bar 
to  all  subsequent  compensation  (1893 
Ann.  Laws,  §§  3085-89).  In  UhoOe 
Island,  a  gift  to  a  subscribing  witness, 
other  than  a  creditor  in  whose  favor  a 
charge  is  made,  is  void,  and  the  witness 
is  competent ;  or  if  witness  die  before 
testator,  he  is  competent  (1882  P.  S. 
c.  183,  §§  15-17).  In  South  Oa/rolina, 
the  act  of  1713  (3  Stats,  at  Large  401) 
puts  in  force  the  English  statute  of  35 
Geo.  II.  c.  6.  This  was  changed  by 
act  of  1858  (13  Stats.  597)  so  as  to  ex- 
tend to  husband  or  wife  of  witness,  and 
by  the  Revised  Statutes  of  1873  (p.  443, 
§§  5,  6)  to  a  provision  avoiding  such 
gift  to  a  witness,  or  the  husband  or 
wife  of  a  witness,  as  to  any  excess  over 
share  in  case  of  intestacy.  But  the 
witness  is  competent ;  so,  too,  a  credi- 
tor whose  debt  is  charged  (1883  G.  S. 
§  1857).  In  Texas,  a  gift  to  a  witness 
necessary  to  prove  the  will  is  void,  and 
the  witness  competent,  and  the  witness 
can  take  any  share  to  which  he  would  be 
entitled  in  case  of  intestacy,  not  exceed- 
ing such  gifts  (1888  Civ.  Stats.  §  4873); 
but  since  1875,  such  gift  is  valid  if  sat- 
isfactory proof  of  the  will  can  be  made 
by  some  other,  who  is  not  a  subscrib- 
ing witness  (Id.  §  4873).  In  Vermont, 
a  gift  to  an  attesting  witness,  other  than 
an  heir,  is  void,  unless  there  are  three 
other  competent  witnesses,  and  the  wit- 
ness is  competent  (1880  R.  L.  §  3046). 
The  act  of  1797  also  provided,  as  that 
of  35  Geo.  II.,  for  the  case  of  the  gift 


being  paid  over  or  released  before  pro- 
bate, or  the  witness  dying  before  the 
testator  (Dig.  L.  119,  §§  11-14). 
These  sections  are  not  in  the  later  act. 
In  Virginia,  a  gift  to  a  witness  who  is 
necessary  to  the  proper  execution  of  the 
will  (or  since  1873,  the  wife  or  husband 
of  a  witness)  is  void,  except  such  share 
as  the  witness  (or  wife  or  husband)' 
would  take  in  case  of  intestacy  (1785, 
13  Stats,  at  Large  148,  §  9  ;  1887  Code, 
§  3539).  So  in  West  Virginia,  if  the 
witness  is  necessary  to  probate  (1891 
Code,  c.  77,  §  18).  In  Wisoonsin,  a  gift 
to  necessary  (since  1849)  witness  is  void, 
except  only  a  charge  of  debt  in  his- 
favor,  and  the  witness  competent 
(1889  R.  S.  §  3284).  By  early  acts  pro- 
vision was  made  as  in  35  Geo.  II.  c. 
6,  for  competency  in  case  of  payment, 
release  or  death  of  witness  (1888  T.  L. 
183,  §§  27-29).  The  witness  may,  how- 
ever, take  such  share  as  he  would  have 
in  case  of  intestacy  (1889  R.  S.  §  2285). 
Many  statutes  expressly  allow  a 
charge  of  debt  in  favor  of  an  attesting 
witness,  as  in  35  Geo.  II.  c.  6,  §  3 : 
Arkansas,  1884  Dig.  Stats.  §  6538; 
California,  1885  Giv.  Code,  §  1383  r 
Colorado,  1889  Ann,  Stats.  §  4657 ;  Dis- 
trict of  Columbia,  1857  Rev.  Code,  c. 
53,  §  35 ;  Delaware,  1874  Rev.  Code,  p. 
508;  Illinois,  1891  R.  S.  c.  148,  §'30; 
Kentucky,  1887  G.  S.  c.  113,  §  14 ; 
Michigan,  1883  Ann.  Stats.  §  5791  ; 
Minnesota,  1891  Stats.  §  5637  ;  Missouri, 
1889  R.  S.  §  8906  ;  Nebraska,  1891  C. 
S.  c.  33,  §  130 ;  Nevada,  1885  G.  S. 
§  3003  ;  New  Hampshire,  1891  P.  S.  c. 
186,  §  3  :  New  Jersey,  1877  Rev.  1344 ; 
Oregon,  1892  Ann.  Laws,  §  3088  ;  Rhode 
Island,  1883  P.  S.  c.  183,  §  15  ;  South 
Carolina,  1883  G.  S.  §  1858  ;  Vermont, 
1880  R.  L.  §  3046 ;  West  Virginia,  1891 
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grant  would  have  been  to  suppose  her  separate  existence,  and  to  cove- 
nant with  her  would  have  been  to  covenant  with  himself),  yet  he 
might  bequeath  anything  to  her  by  will  ;  since  that  could  not  take 
effect  till  after  the  coverture  was  determined  by  death  (Z). 

*The  marriage,  after  attestation  of  a  will,  of  a  devisee  Effector  marriage 
to  one  of  the   attesting  witnesses  does  not  affect  the 
validity  of  the  devise  (to).  " 


of  a  devisee  to 
one  of  attesting 
witnesses. 


Code,  c.  77,  §  19  :  Wisconsin,  1889  Ann. 
Stats.  §  2284.  The  English  statute  25 
Geo.  II.  c.  6,  is  said  to  be  in  force  in 
Georgia  (Schley's  Brit.  Stats.  384), 
and  in  District  of  Columbia,  Elliot  «. 
Bent,  6  Mackey  98. 

In  Alabama,  a  devise  or  legacy  may 
now  be  made  to  a  witness.  Kumpe  v. 
Coons.  63  Ala.  448  (1879).  And  under 
the  exception  in  the  Vermont  act  a 
devise  to  the  heir  at  law  is  good  although 
he  is  a  necessary  witness.  Clark  ».  Clark, 
54  Vt.  489.  This  is  so  in  Connecticut 
also.  And  in  such  case  the  heir  takes 
as  such  devisee  and  not  as  heir.  Fortune 
».  Buck,  33  Conn.  1.  By  the  common 
law,  however,  the  heir  at  law  could  not 
take  as  devisee  of  the  land,  but  must 
take  by  descent.  1  Jarman  194  ;  Ellis  «. 
Page,  7  Cush.  161 ;  Whitney  ».  Whitney, 
14  Mass.  88 ;  Sedgwick  «.  Minot,  6  Allen 
171.  In  the  absence  of  a  statutory 
prohibition  the  witness  is  not  disquali- 
fied by  a  legacy  or  devise  to  his  wife. 
Hawkins  «.  Hawkins,  54  Iowa  443  ; 
Bates  ».  Officer,  70  Id.  343.  But  such 
a  witness  has  been  held  to  be  "  bene- 
ficially interested "  under  the  Maine 
statute,  and  incompetent.  Winslow  «. 
Kimball,  35  Me.  493.  Not  so,  how- 
ever, a  witness  who  is  merely  the  wife 
of  an  executor.  Piper  v.  Moulton,  78 
Me.  155.  In  general,  the  brother  of  a 
legatee  may  be  a  witness.  Lord  v.  Lord, 
58  N.  H.  7.  So,  it  does  not  invalidate 
a  legacy  to  a  charitable  society,  that  one 
of  its  members  is  an  attesting  witness, 
Goodrich's  Appeal,  57  Conn.  275 ;  Jones 
B.  Habersham,  63  Ga.  146  ;  or  the  em- 


ployee of  a  charitable  Institution  legatee 
(the  Pennsylvania  statute  requiring  dis- 
interested witnesses),  Comb's  Appeal, 
105  Pa.  St.  155 ;  or  a  stockholder  in  a. 
corporation  legatee,  Marston  v.  Judge, 
79  Me.  25  ;  or  an  inhabitant  of  the  town 
(legatee).  Piper  «.  Moulton,  72  Me.  155  ;, 
Marston  ».  Judge,  vM  siipra. 

Where  the  gift  to  a  witness  fails  under- 
the  above  statutes,  it  goes  to  the  next. 
•  of  kin,  and  not  into  the  residue.  Burnet 
c  Burnet,  3  Stew.  (N.  J.)  595.  If  it  is 
a  residuary  gift  to  A.  and  the  witness 
equally,  A.  takes  one  half  and  the  wit- 
ness' half  fails.  Matter  of  Orser,  4  Civ. 
Pro.  K.  139.  But  a  gift  to  a  witness  is. 
valid,  if  he  is  not  a  necessary  witness, 
although  he  was  unnecessarily  called  as 
such  on  the  probate.  Cornwell «.  Wooley, 
1  Abb.  App.  Dec.  441.  And  an  interested, 
witness  who  is  a  legatee  is  admissible, 
with  other  witnesses  to  prove  the  signa- 
ture of  an  unattested  will,  Frew  «. 
Clarke,  80  Pa.  St.  170  ;  or  a  holographic 
will  not  requiring  attestation,  Mercer- 
■w.  Mackin,  14  Bush  434  ;  but  not  as  a 
"  competent  subscribing  witness  to  prove, 
a  married  woman's  will,"  Camp  v. 
Stark,  81  *Pa.  St.  335  ;  S.  C.  10  Phila. 
538  ;  or  a  nuncupative  will,  Lewis  ». 
Aylott,  45  Tex.  190.  On  the  other  hand 
a  subsequent  statute  as  to  evidence  by 
interested  witnesses  will  not  make  valid 
a  bequest  to  a  necessary  witness.  Matter- 
of  Brown,  31  Hun  166 ;  S.  C.  66  How. 
Pr.  389. 

(I)  1  Black.  Comm.  443.     Co.  Lit.  112. 

(w)  Thorpe  v.  Bestwick,  6  Q.  B.  D., 
311. 
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SECTION  II. 
Of  bequests  to  superstitious  and  charitable  uses. 

All  bequests  to  superstitious  uses  are  illegal  and  void  ;  but  bequests 
to  charitable  uses  are  not  only  legal  and  valid,  but  are,  in  some 
measure,  favored  'to.  our  law,  provided  that  they  are  of  personal 
property,  in  no  way  connected  with  land.4 

With  respect  to  what  shall  be  regarded  as  superstitious  uses,  the 
Bequests  to  super.  ^^6°*  of  the  Statute  I  Edw.  VI.  c.  14  (although  it  relates 
etitioua  uses.  o^ly  to  Superstitious  uses  of  a  particular  description,  ex- 

isting at  the  time  it  passed)  {n),  has  been  taken  to  be,  that  if  any  real 
or  personal  property  whatever  shall  have  been,  or  shall  be,  given, 
assigned,  limited,  or  appointed  to  have  continuance,  forever,  or  for 
a  time  only,  toward  or  for  the  finding  or  maintenance  of  a  stipen- 
diary priest,  or  for  the  maintenance  of  an  anniversary  or  obit,  or  of 
any  light  or  lamp  in  any  church  or  chapel,  or  other  like  intent,  these 
and  such  like  gifts  and  dispositions  as  these,  are  to  be  accounted 
within  the  superstitious  uses  intended  to  be  suppressed  by  the  act  (o). 

Other  bequests  to  superstitious  uses,  not  mentioned  by  the  act,  are 
deemed  void  by  the  general  policy  of  the  law  :  As  a  devise  for  the 
^ood  of  the  soul  of  the  devisor  {p). 

4.  The  British  statutes  as  to  supersti-  affirmed  by  Lord  Cottenham,  5  M.  & 

tious  uses  (33  Hen.  VIII.,  and  1  Edw.  Or.  11.     See  also  Heath  v.  Chapman,  3 

VI.)  are  not  applicable  to  the  United  Drewr.  436. 

States.    George  «.  Braddock,  18  Stew.  {p)  R.  •».  Lady  Portington,  1  Salk. 

(N.  J.)  757;  Holland B.Alcock,  108  N.y.  163.     However,  in  Thornton  «.  Howe, 

513.     A  trace  of  the  idea  is,  however,  31  Beav.  14,  Lord  Komilly  held  that 

found  in  some  of  the  American  cases  a  trust   for  the  promulgation  of   the 

in  the  following  notes  on  charitable  uses,  doctrines  of  Joanna  Southcote  could  be 

^nd  had  its  influence,  without  doiibt,  supported  as  a  charitable  gift  as  in- 

in  the  decision  reached  in  those  cases.  tended  for  the  benefit  of  the  public. 

(n)  See  Cary  ii.  Abbot,  7  Ves.  495,  Compare  Doe  o.  Hawthorn,  3  B.  &  Aid. 

ar.d  Doe  ».  Hawthorn,  3  B.  &  A.  103.  103.     Formerly  a  bequest  of  a  fund  to 

(o)  Duke    on    Charitable  Uses,   106,  be  applied  for  a  Jesuba  or  assembly  for 

p.  349,  Bridgman's  edition:     West  «.  reading  the  Jewish  law  and  instructing 

Shuttleworth,  3  M.  &  K.  684  :   So  it  the  people  in  the  Jewish  religion,  was 

was  held  by  Lord  Langdale,  in  Attor-  held    invalid.     Da    Costa  v.  be  Pas, 

ney-Gen.  ■iJ.The  Fishmongers' Company,  Arhbl.  338.     Pickerings.  Stamford,  3 

3  Beav.    151,   that    establishments    or  Ves.  373,  374,  376.   Moggridge «.  Thack- 

foundations  for  securing  prayers  for  well,  7  Ves.  36,  76.     But  in  Straus  ». 

the  souls  of  the  dead  are  to  be  deemed  Goldsmid,  8  Sim.  614,  it  was  held  by 

«usperstitious,  and  within  the  statute  Sir  L.  Shadwell,  V.-C,  that  a  bequest 

of  Edw.  VI.     And  this  decision  was  to  make  persons  professing  the  Jewish 
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*So,  before  the  passing  of  the  statute  of  2  &  3  Wm.  IV.  c.  115,  it 
was  held  that  a  bequest  for  the  education  of  persons  in  the  Roman 
•Catholic  faith  was  invalid  (c[).  But  that  statute  appears  to  put  per- 
sons professing  the  Roman  Catholic  religion  upon  the  same  footing 
with  respect  to  their  schools,  places  for  religious  worship,  education 
and  charitable  purposes,  as  Protestant  Dissenters  :  And,  therefore, 
since  the  passing  of  the  act  (which  has  been  held  to  be  retrospective) 
(r),  a  legacy  given  to  trustees  to  appropriate  the  money  in  such  way 
as  they  may  judge  best  calculated  to  promote  the  knowledge  of  the 
Roman  Catholic  Christian  religion  among  the  poor  and  ignorant 
inhabitants  of  a  particular  district  was  held  to  be  valid  (s)  ;  but  this 
statute  does  not  render  valid  a  bequest  of  sums  of  money  to  be  paid  to 
•certain  Roman  Catholic  priests  and  chapels  as  soon  as  possible  after 
the  death  of  the  testator  that  he  may  have  the  benefit  of  their  prayers 
and  masses  (t) :  nor,  perhaps,  a  bequest  in  trust  to  apply  the  proceeds 
of  a  fund  in  printing  and  promoting  the  circulation  of  a  treatise  in  a 
foreign  language  which  inculcates  the  doctrine  of  the  absolute  and 
inalienable  supremacy  of  the  Pope  in  ecclesiastical  matters  (m). 

*With  respect  to  bequests  relating  to  Protestant  Dissenters,  the 
court  will  administer  a  fund  given  to  maintain  a  society  of  Protestant 
Dissenters  promoting  no  doctrine  contrary  to  law,  although  such  as 
may  be  at  variance  with  the  doctrine  of  the  established  church  (a). 
So  in  The  Attorney-General  v.  Hickman  (y),  a  legacy  was  established, 
which  was  given  for  encouraging  such  non-conforming  preachers  as 
preach  God's  word  in  places  where  the  people  are  not  able  to  allow 
them  a  sufficient  and  suitable  maintenance,  and  for  encouraging  the 
bringing  up  some  to  the  work  of  the  ministry  who  are  designed  "to 
labor  in  God's  vineyard  among  the  Dissenters,  leaving  the  particular 
mode  to  the  trustees  (s). 

religion  observe  its  rites  is  good.     And  684.     See  also  Acoord.  Heath  «.  Chap- 
now  Jewish  charities  by  stat.  9  &  10  man,    3   Drew.    417.      Re    Blundell's 
Vict.  c.  59  (which  Is  retrospective)  are  Trust,  30  Beav.  360. 
placed  on  the  same  footing  as  those  of  («)  De  Themmines  v.  De  Bonneval,  5 
Dissenters.      Ee    Michel's    Trusts,    38  Russ.  288. 
Beav.  39.  (a;)  Attorney-Gen. «.  Pearson,  3  Meriv. 

fe)  Gary  v.  Abbot,  7  Ves.  490.  353,  by  Lord   Eldon  :   cited   by  Lord 

(r)  Bradshaw  «.  Tasker,  3  M.  &  K.  Cottenham,  West  ».  Shuttleworth,  3  M. 

331.  &  K.  684,  696. 

(s)  West  V.  Shuttleworth,  3  M.  &  K.  {y)  3  Eq.  Cas.  Abr.  193. 

684.     See  further  as  to  Roman  Catholic  (g)  See  further  on  the  subject  of  be- 

charities,  stat.  23  &  34  Vict.  c.  134.  quests  relating  to  Dissenters,  Attorney- 

(0  West  «.  Shuttleworth,  3  M.  &  K.  Gen.  «.  Baxter,  1  Vern.  348.      Waller 

[*902]  [*903] 


284  Of  Legacies.  [Pt.  III.  Bk.  III. 

There  is  a  distinction,  with  respect  to  the  application  of  the  fund 
Distinction  be-  bequeathed,  between  bequests  made  in  favor  of  uses- 
tS"nBerwithin  Comprised  within  the  statute  1  Edw.  VI.  and  bequests 
ftnd'  thofe^'vow  ^^  ^he  nature  above  mentioned,  which  are  merely  void 
irrespective  of  it.  ^g  bequests  to  superstitious  uses.  That  statute  provides- 
that  the  bequests  made  void  by  it  shall  vest  in  the  crown  bene- 
ficially (a) :  But  where  the  bequest,  although  not  within  the  statute, 
is  merely  void,  as  being  to  superstitious  uses,  the  King  shall  not  take 
it  beneficially ;  yet  if  it  be  of  a  charitable  nature,  it  shall  not  be  so  far 
void,  as  that  it  shall  result  to  the  heir  or  next  of  kin  of  the  testator  ^ 
but  the  King,  by  sign  *manual  directed  to  the  Attorney- General,  may 
order  to  what  charitable  purpose  it  shall  be  disposed  (5):  Where,, 
however,  there  is  nothing  of  charity  in  the  object  of  a  legacy,  which, 
not  being  within  the  terms  of  the  statute  of  Edw.  VI.,  fails  merely  on 
account  of  its  illegality  (as  in  the  instance  put  above  of  money  to  be- 
paid  to  Roman  Catholic  priests,  in  order  that  the  testator's  soul  may 
have  the  benefit  of  their  prayers  and  masses),  the  next  of  kin  are- 
entitled  to  the  benefit  of  the  failure  (c). 

With  respect  to  bequests  to  charitable  uses,  testamentary  disposi- 
Bequests  tochari-  tions  to  charitable  or  public  purposes,  of  money  or  other 
d*ath  or\e8tator  personal  estate,  not  connected  with  real  property,  are 
gSet5,i89?^  ■*^'^"  valid.S    But  with  regard  to  bequests  of  land,  or  affect- 

11.  Childs,  Ambl.  524.  Doe  ».  Aldridge,  may  prevent  the  application  of  this  rule 
4  T.  R.  264.  Doe  «.  Copestake,  6  East,  by  a  proviso  in  his  will  that  if  the  trusts 
328.  Moggridge  v.  Thackwell,  7  Ves.  should  be  held  void,  the  trustees  should 
36.  Attorney-Gen.  ®.  Fowler,  15  Ves.  stand  possessed  in  trust  for  his  execu- 
85.  Attorney-Gen.  «.  Wansay,  ihid.  231.  tors  or  administrators :  De  Themmiues. 
Davis  V.  Jenkins,  3  Ves.  &  B.  158.  v.  De  Bonneval,  5  Russ.  288. 
Attorney-Gen.  v.  Pearson,  7  Sim.  290.  (c)  "West  «.  Shuttleworth,  2  M.  &  K. 
Attorney-Gen.  «.  Shore,  11  Sim.  684.  Heath ».  Chapman,  2  Drewr.  417. 
592.  Shore  d.  Wilson,  9  CI.  &  F.  355.  5.  The  restrictions  as  to  what  is 
Attorney-Gen.  ».  Wilson,  16  Sim.  210.  known  as  a  perpetuity,  are  usually  con- 
Shrewsbury  11.  Hornby,  5  Hare,  406.  fined  to  limitations  of  real  estate,  and  do 
Attorney-Gen.  ».  Lawes,  8  Hare,  32.  not  properly  come  within  the  scope  of 
Re  Barnett,  29  L.  J.  Ch.  871.  this  work.    This  is  true  also  of  the- 

(a)  Where  the  gift  is  for  the  benefit  of  statutory  restrictions  now   imposed  om 

the  poor,  but  connected  indivisibly  with  trusts,  more  particularly  in  the  statutes 

superstitious  uses,  made  void   by  the  of    New    York,   Micliigan,   Minnesota 

act,  the  whole  goes  to  the  crown  :   At-  and  Wisconsin.    In  the  State  of    New 

torney-Gen.  v.  Fishmongers'  Co.,  5  M.  York,  there  are,  however,  similar  stat. 

&  Cr.  15,  16.  utory  provisions  relating    to  personal 

(6)  R.  «.  Lady   Portington,  1  Salk.  property  (1 R.  S.  773,  §  1).   These  belong 

162.     Da  Costa  v.  De  Pas,  Ambl.  228,  rather  to  a  discussion  of  the  general 

and  infra,  p.  *935.      But  the  testator  subject  of  construction  and  validity  of 
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ing  land,  in  cases  where  tlie  testator  died  on  or  before  5th  August, 
1891    {d),    the   Mortmain  6    and   Charitable   Uses   Act,   51  &  53  yjct  c 
1888,  which  amends  and  consolidates  the  former  law,   chiritab"*"'us°ea 
which  was  chiefly  contained  in  the  act  9  Geo.  II.  c.  36,   •*'='J- 


wills.  Their  bearing  upon  the  validity 
of  wills  of  New  Yort  testators  is  of  the 
greatest  importance,  and  has  been  much 
considered  in  New  York  courts.  A  very- 
thorough  examination  of  the  subject 
will  be  found  in  Prof.  Chaplin's  recent 
work  on  Suspension  of  the  Power  of 
Alienation,  §  381.  The  statute  referred 
to  is  as  follows  : 

1.  "The  absolute  ownership  of  per- 
sonal property  shall  not  be  suspended 
by  any  limitation  or  condition  whatever, 
for  a  longer  period  than  during  the  con- 
tinuance and  until  the  termination  of  not 
more  than  two  lives  in  being  at  the  date 
of  the  instrument  containing  such  limi- 
tation or  condition,  or  if  such  instrument 
be  a  will,  for  not  more  than  two  lives 
in  being  at  the  death  of  tlie  testator. 

2.  "In  all  other  respects,  limitations  of 
future  or  contingent  interests  in  personal 
property  shall  be  subject  to  the  rules 
prescribed  in  the  first  cliapter  of  this  act, 
in  relation  to  future  estates  in  land." 

(d)  As  to  wills  of  testators  dying  after 
this  date,  see  54  &  55  Vict.  c.  73,  post, 
p.  *927. 

6.  Mortmain  Acts.  The  earlier  stat- 
utes of  9  Geo.  II.  and  other  English 
mortmain  acts  are  held  not  to  be  part 
of  the  common  law,  and  were  never 
in  force  in  the  United  States.  2  Redf. 
Wills  510  ;  Story  Eq.  §  1194  ;  3  Kent 
Com.  282  ;  1  Jarm.  383  n. ;  Vidal  v. 
Girard,  2  How.  189  :  Perin  v.  Carey,  24 
Id.  465;  "Wright  v.  Methodist  Episco- 
pal Church,  HofEm.  Ch.  202  ;  McCarter 
ti.  Asylum,  9  Cow.  437 ;  Potter  v. 
Thornton,  7  R.  I.  252  :  Beall  «:  Fox,  4 
Ga.  404  ;  Moore  «.  Moore,  4  Dana  354 ; 
Odell  «.  Odell,  10  Allen  6  ;  State  v. 
Griffith,  2  Del.  Ch.  400  ;  Levy  v.  Levy, 
33  N.  Y.  97 ;  King  v.  WoodhuU,  3Edw. 


Ch.  79  ;  Domestic  &c.  Missionary  So- 
ciety's Appeal,  30  Pa.  St.  425;  Chambers 
«.  St.  Louis,  39  Mo.  543 ;  Miller  0. 
Lercii,  1  Wall.  Jr.  210  (Pa.  case). 

But  independent  of  the  English  stat- 
utes, and  following  in  the  same  line  of 
policy,  many  states  have  prohibited  or 
restricted  devises  of  land  to  corporations. 
Thus,  in  New  Yorlc,  no  corporation  can 
take  a  devise  of  land  unless  expressly 
authorized  by  statute  (R.  S.  8th  ed. 
2545,  §  3) ;  and  the  law  of  the  domicil 
of  a  foreign  corporation  is  not  sufficient 
authority.  White  ®.  Howard,  46  N.  Y. 
144 ;  Draper  v.  Harvard  College,  57 
How.  Pr.  269.  So,  in  California,  except 
for  scientific  or  educational  purposes. 
Civ.  Code,  §  1375,  and  except  the  provi- 
sions stated  in  tliis  note  as  to  cliaritable 
institutions.  Civ.  Code,  §  1313.  Under 
these  statutes  a  church  is  a  religious 
society,  and  as  such  cannot  take.  Estate 
of  Wright,  Myrick's  Prob.  213 ;  and 
a  boys'  asylum  is  a  charity,  and  as  such 
can  take.  Estate  of  Tobin,  Id.  134. 
In  Delaware  (as  by  9  Geo.  II.),  gifts  to 
charity  can  be  made  by  deed  only,  and 
at  least  one  year  before  the  testator's 
death  (1874  R.  S.  194).  Under  this  act, 
a  devise  to  a  charity  is  void.  Ferguson 
«.  Hedges,  1  Haw.  (Del.)  524. 

Other  states  restrict  the  quantity  of 
land  that  may  be  taken  or  the  time  for 
which  it  may  be  held.  Thus,  in  Illi- 
nois (1889  P.  L.  94),  a  church  or  congre- 
gation or  religious  society  can  only  take 
twenty  acres,  of  which  ten  acres  are  ex- 
empt from  tax.  In  Kentucky  (1887  G. 
S.  243,  §  3),  a  church  or  society  of  Chris- 
tians may  take  fifty  acres.  But  the 
Illinois  act  has  been  held  not  to  apply 
to  a  foreign  corporation  authorized  to 
take  by  the  law  of  its  domicil,  Chris- 
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enacts,  Part  II.  {M),  s.  4,  sub-s.  (1)  :    "Subject  to  the  savings  and 
exceptions  contained  in  this  Act,  every  assurance  of  land  (e)  to  or  for 


tian Union?).  Yount,  101  U.  S.  360  ;  nor 
to  a  missionary  board,  Gilmer  v.  Stone, 
120  Id.  586;  nor  toa  Roman  Catholic 
bishop  in  trust  to  sell  on  the  request  of 
a  certain  church  and  apply  proceeds  to 
an  orphan  asylum.  Germain  v.  Baltes, 
113  111.  39.  So,  the  Kentucky  act  does 
not  apply  to  a  gift  to  a  church  "to  be 
applied  to  foreign  missions."  Kinney 
V.  Kinney,  86  Ky.  610.  In  Indiana 
(1888  R.  S.  §  3434  a),  property  not  used 
for  the  purposes  of  the  corporation 
must  be  disposed  of  in  twenty  years. 
InMichigan  (1882  Ann.  Stats.  §  4587),  it 
may  hold  for  ten  years,  except  what 
is  necessary  for  hospital,  asylum  or 
monument  under  its  control,  or  for  the 
transaction  of  its  business.  In  Wiscon- 
sin (1889  Ann.  Stats.  §  3061),  accumula- 
tions for  literary  or  charitable  institu- 
tions are  limited  to  twenty-one  years. 

Other  restrictions  relate  to  the  time  of 
'making  the  will.  By  these  statutes  be- 
quests or  devises  to  charities  must  be 
made  at  least  one  month  in  California 
(Civ.  Code,  §  1813),  as  to  any  charity  or 
benevolent  society  or  corporation  or 
person  in  trust  for  it ;  and  Pennsylvania 
(Brightley's  Dig.  1883,  p.  253,  §  27); 
two  months  in  New  York  (Act  1848, 
c.  319,  §  6 ;  R.  S.  (8th  ed.)  1923)  as  to 
' '  benevolent,  charitable,  scientific  ormis- 
sionary  societies  or  corporations  "  under 
the  act  of  1848  ;  three  months  in  Geor- 
gia (Code  1883,  §  2419)  as  to  "charita- 
ble, religious,  educational  or  civil 
institution";  twelve  months  in  Ohio 
(R.   S.   1890,    §    5915)  as  to  testators 


' '  leaving    issue  or    their  legal  repre- 
sentatives." 

The  New  York  act  has  been  held  to 
apply  to  corporations  formed  under  the 
General  Corporation  Act.  Kerr  v. 
Dougherty,  79  N.  Y.  337;  Marx  «. 
McGlynn,  88  N.  Y.  357.  But  not  to 
religious  societies  incorporated  under 
the  act  of  1813,  Harris  «.  American 
Missionary  Society,  33  Hun  411 ;  al- 
though the  act  of  1875  made  them  sub- 
ject to  the  provisions  of  the  act  of  1860. 
So  it  applies  where  the  special  corporate 
charter  contains  a  power  to  take  subject 
to  the  restrictions  of  the  general  act  as 
to  religious  societies,  Lefevre  v.  Le- 
fevre,  59  N.  Y.  434 ;  or  "  subject  to  all 
the  provisions  of  law  relating  to  devises 
and  bequests  by  last  will  and  testa- 
ment," Kerr  «.  Dougherty,  79  N.  Y. 
337;  Matter  of  Benedict,  32  N.  Y. 
Supp.  139 ;  or  "  subject  to  the  pro- 
vision of  the  law  relating  to  bequests 
and  devises  to  religious  societies" 
(which  term  was  held  to  include  mis- 
sionary societies),  Stephenson  v.  Short, 
92  N.  Y.  433,  affirming  27  Hun  380  ; 
although  the  statute  is  erroneously  re- 
cited, as  c.  18  of  the  R.  S.,  Matter  of 
Kavanagh,  125  N.  Y.  418,  affirming  53 
Hunl ;  St.  Fran cis  Hospital «.  Schenck, 
3  Dem.  225.  But  see  contra,  Brusnahan 
«.  Manhattan  College,  53  Hun  48. 
And  the  act  of  1848,  c.  319,  is  not  re- 
pealed by  the  act  of  1881,  c.  641,  allow- 
ing devises  to  the  amount  of  $400,000, 
Wardlow  «.  Home  for  Incurables,  4 
Dem.  473  ;  Matter  of  Connor,  44  Hun 


{M)  Part  I.  of  the  act  provides  by 
s.  1  for  the  forfeiture  to  her  majesty  of 
land  assured  to  or  for  the  benefit  of,  or 
acquired  by  or  on  behalf  of,  any  cor- 
poration in  mortmain,  otherwise  than 
under  the  authority  of  a  license  from 
her  majesty  or  of  a  statute.     Section  3 


gives  power  to  her  majesty  to  grant 
licenses  in  mortmain. 

(e)  "Land"  includes  tenements  and 
hereditaments  corporeal  and  incorporeal 
of  whatsoever  tenure,  and  any  estate 
and  interest  in  land  (section  10). 
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the  benefit  of  any  charitable  uses,   and  every  assurance  of  personal 
estate  to  be  laid  out  in  the  purchase  of  land  to  or  for  the  benefit  of 


424 ;  or  by  the  act  of  1860,  c.  360, 
limiting  gifts  to  a  certain  pi-oportion  of 
the  estate,  Kerr  «.  Dougherty,  79  N.  Y. 
327.  Ontheotherhand,  the  New  York 
act  does  not  apply  to  a  foreign  corpo- 
ration which  is  not  formed  under  or 
subject  to  it,  Riley  v.  Diggs,  2  Dem.  184  ; 
Doty  V.  Hendrix,  16  N.  Y.  Supp.  284  ; 
Hollis  V.  Drew  Theological  Seminary, 
95  N.  Y.  166,  reversing  29  Hun  225; 
Prive  V.  Foucher,  3  Dem.  889  ;  nor  to  a 
domestic  corporation  originally  subject 
to  the  act,  but  relieved  from  it  by  an 
amendment  before  testator's  death  re- 
moving the  restriction,  Harris  v.  Amer- 
ican Missionary  Society,  33  Hun  411  ; 
nor  to  a  gift  in  remainder  originally 
valid,  notwithstanding  an  amendment 
subjecting  it  to  the  act  of  1848  passed 
after  testator's  death,  but  before  the  end 
of  the  life  estate.  Matter  of  McOlyment, 
16  Abb.  N.  C.  262;  nor  to  a  corpo- 
ration created  by  special  charter  in  1888, 
Orphan  Asylum  ».  White,  6  Dem.  201  ; 
nor  to  colleges.  Currier  v.  Fanning,  13 
Hun  458  ;  nor  where  the  charter  gives 
power  to  take  "  so  far  forth  as  is  in 
accordance  with  the  laws  of  this  state  " 
(the  law  of  1848  not  a  general  law). 
Cole  V.  Frost,  51  Hun  578  ;  nor  to  a 
bequest  "to  the  pastors"  of  certain 
churches  for  masses,  the  pastors  not 
being  churches  within  the  meaning  of 
the  act,  Vanderveer  ».  McKane,  25  Abb. 
N.  C.  105  ;  nor  where  it  avoids  a  gift  of 
one-half  the  income  of  a  trust,  will  it 
vitiate  a  valid  gift  of  the  other  one-half. 
Greer  «.  Chester,  69  Hun  829.  A  be- 
quest which  is  void  under  this  statute 
may  be  revoked  by  a  codicil  bequeath- 
ing the  property  to  A.  with  a  request 
that  he  would  carry  testator's  wishes 
into  effect,  and  such  request  will  not 
avoid  the  gift  or  admit  parol  evidence, 
to  raise  a   trust   against   A.   for   the 


charity  originally  designated.  Matter 
of  Keleman,  57  Hun  165. 

The  Pennsylvania  act  has  been  held 
to  apply  to  a  devise  in  trust  for  a 
Friend's  school.  Price  v.  Maxwell,  28 
Pa.  St.  23  ;  or  for  masses.  Rhymer's 
Appeal,  98  Pa.  St.  143;  Estate  of 
Gallen,  15  Phila.  615.  So,  to  a  devise 
made  February  10,  testator  dying  March 
9.  Estate  of  Cornell,  9  Phila.  322.  So, 
to  a  legacy  made  within  the  prohibited 
period  by  a  will  which  revoked  a  valid 
former  will  containing  a  similar  legacy 
for  a  larger  amount.  Estate  of  Poul- 
son,  11  Phila.  151 ;  33  Leg.  Int.  400. 
But  not  where  the  reduction  of  the  valid 
legacy  was  made  within  the  prohibited 
period  by  a  codicil,  such  codicil  being 
held  not  to  amount  to  a  republication 
of  the  original  legacy  within  the  pro- 
hibited period,  Carl's  Appeal,  106  Pa. 
St.  635  ;  nor  to  a  provision  of  a  will 
which  would  have  been  invalid  under 
it,  but  which  was  afterward  effected 
and  completed  by  power  of  attorney  in 
the  testator's  lifetime.  McGlade's  Ap- 
peal, 99  Pa.  St.  338.  So,  to  a  Penn- 
sylvania corporation  named  as  a  devisee 
in  a  New  York  will.  Kerr  «.  Dough- 
erty, 79  N.  Y.  337. 

The  Ohio  act  has  been  held  not  to 
apply  to  a  New  York  corporation  named 
as  devisee  of  Ohio  real  property  in  an 
Ohio  will.  American  Bible  Society  v. 
Marshall,  15  O.  St.  537.  This  act  has 
been  held  to  be  constitutional,  and  al- 
though a  devise  is  made  contingent  upon 
the  extinction  of  testator's  lineal  de- 
scendants, it  fails  with  any  power  of 
sale  given  to  carry  it  out ;  and  the 
property  goes  to  the  heir  at  la^f .  Patton 
®.  Patton,  39  O.  St.  590.  The  California 
act  has  been  held  to  apply  to  religious 
societies  and  to  gifts  for  missionary  pur- 
poses, Estate  of  Hewitt,  94  Cal.  876. 
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any  charitable  uses,  shall  be  made  in  accordance  with  the  requirements 
of  this  Act,  and,  unless  so  made,  shall  be  void.  (2)  *The  assurance 
must  be  made  to  take  effect  in  possession  for  the  charitable  uses  to  or 


And  the  Georgia  act  has  been  held  not 
to  apply  to  the  Georgia  personalty  of  an 
Alabama  testator,  his  domicil  having 
been  already  conclusively  determined 
in  the  courts  of  Alabama.  Thomas  i>. 
Morrisett,  76  Ga.  384. 

Other  statutes  provide  a  limit  in  the 
amount  or  value  of  property  which  a 
corporation  may  hold.  Such  provisions 
relate  chieiiy  to  churches  and  colleges, 
and  are  found  in  various  general  acts 
as  well  as  in  private  charters.  Ques- 
tions as  to  the  power  of  a  corporation 
to  take  under  these  statutes  can  be 
properly  raised  by  the  heirs  of  the  tes- 
tator :  Matter  of  McGraw,  111  N.  Y.  66, 
affg.  45  Hun  354  ;  affd.  Cornell  v.  Fiske, 
136  U.  S.  152  ;  De  Camp  «.  Dobbins, 
4  Stew.  (N.  J.)  690,  affg.  2  Id.  36.  And 
so,  under  statutes  regulating  the  propor- 
tion of  the  estate  divisible  to  a  corpo- 
ration. Harris  «.  American  Bible  So- 
ciety, 2  Abb.  App.  Dec.  316.  Although 
earlier  cases  held  a  different  rule,  con- 
fining the  right  of  question  to  the  state, 
Rainey  «.  Laing,  58  Barb.  453  ;  Vidal «. 
Philadelphia,  2  How.  191  ;  Wade  v. 
American  Colonization  Society,  7  Sm. 
&  M.  663 ;  and  see  oUter,  Jones  ». 
Habersham,  107  U.  S.  174.  Such  ques- 
tions are  to  be  determined  by  the  law 
in  force  at  the  death  of  a  testator  irre- 
spective of  any  later  enabling  act. 
Matter  of  McGraw,  111  N.  Y.  66,  affg. 
45  Hun  354,  affd.  Cornell  b.  Fiske,  136 
U.  S.  152 ;  and  by  the  law  of  the  place 
where  the  devised  land  lies.  Jones  ». 
Habersham,  107  IT.  S.  174. 

Mortmain  acts  may  set  a  limit  on  the 
proportion  of  estate  which  may  be  be- 
queathed to  a  corporation.  Thus  in 
California  (Civ.  Code,  g  1313),  a  person 
having  legal  heirs  cannot  bequeath  more 
than  one-third  of  his  estate  "  to  any 
[*905] 


charitable  or  benevolent  society  or  cor- 
poration or  to  any  person  "  in  trust  for 
charitable  use.  In  Georgia  (Code  1882, 
§  2419),  a  person  leaving  wife,  child  or 
descendants  cannot  bequeath  more  than 
one-third  of  his  estate  to  "any  charita- 
ble, religious,  educational  or  civil  insti- 
tution "  to  the  exclusion  of  such  child, 
&c.  In  Iowa  (R.  C.  1888,  §  1101),  a 
person  leaving  wife,  child  or  parent 
cannot  bequeath  more  than  one-fourth 
of  his  estate  to  a  "  charitable,  scientific 
or  religious  association." 

In  New  York  (Act  1860,  c.  360,  §  6  ; 
R.  S.  8th  ed.  3550)  a  person  leaving  hus- 
band, wife,  child  or  parent  cannot  be- 
queath more  than  one-half  of  his  estates 
after  payment  of  debts  "  to  any  benevo- 
lent, charitable,  literary,  scientific,  re- 
ligious or  missionary  society  or  corpora- 
tion in  trust  or  otherwise "  (formerly 
one-fourth  ;  Act  1848,  c.  319).  Under 
this  act  the  gift  is  valid  up  to  the  per- 
mitted amount.  Kearney  v.  Missionary 
Society,  10  Abb.  N.  C.  374 ;  Estate  of 
Leary,  Tucker  333;  Will  of  Hagen- 
meyer,  13  Abb.  N.  C.  432.  These  acts 
have  been  held  not  to  apply  to  a  coi'po- 
ration  whose  charter  made  it  "  subject 
to  all  the  provisions  of  law  relating  to 
devises  and  bequests  by  last  will  and 
testament,"  Kerr  ».  Dougherty,  79  N.  Y. 
327  ;  nor  to  a  testator  leaving  next  of 
kin,  but  no  parent,  wife  or  child, 
Stephenson  v.  Short,  92  N.  Y.  433,  affg. 
37  Hun  380  ;  overruling  Lawrence  «. 
Elliott,  3  Redf .  235  ;  nor  to  an  individ- 
ual described  as  "Mother  Mary  of  the 
House  of  the  Good  Shepherd,"  Lynch 
®.  Loretta,  4Dem.  312  :  or  as  the  "pas- 
tor "  of  a  certain  church.  Vanderveer 
■V.  McKane,  25  Abb.,  K  C.  105.  Nor 
will  the  New  York  restriction  apply  to 
a  New  York  corporation  taking  in  Con- 
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for  the  benefit  of  which  it  is  made  immediately  from  the  making 
thereof.  (3)  The  assurance  must,  except  as  provided  by  this  section, 
be  without  any  power  of  revocation,  reservation,  condition  or  provi- 
sion for  the  benefit  of  the  assuror,  or  of  any  person  claiming  under 
him."  Sub-s.  (4)  permits  (provided  that  the  assurance  reserves  the 
same  benefits  to  persons  claiming  under  the  assuror  as  to  the  assuror 
himself),  (i.)  the  grant  or  reservation  of  a  peppercorn  or  other  nominal 
rent ;  (ii.)  the  grant  or'  reservation  of  mines  or  minerals  ;  (iii.)  the 
grant  or  reservation  of  any  easement  ;  (iv.)  covenants  or  provisions  as 
to  the  erection,  repair,  position,  or  description  of  buildings,  the  forma- 
tion or  repair  of  streets  or  roads,  drainage  or  nuisances,  and  covenants 
or  provisions  of  the  like  nature  for  the  use  and  enjoyment  as  well  of 
the  land  assured  as  of  any  other  adjacent  or  neighboring  land  ;  (v.)  a 
right  of  entry  on  non-payment  of  such  rent  or  on  breach  of  any  such 
covenant  or  provision  ;  and  (vi.)  any  stipulations  of  the  like  nature 
for  the  benefit  of  the  assuror  or  any  person  claiming  under  him. 
After  a  provision  as  to  the  consideration  where  the  assurance  is 
made  in  good  faith  on  a  sale,  sub-s.  (6)  continues  :  "  If  the  assur- 
ance is  of  land,  not  being  land  of  copyhold  or  customary  tenure,  or 
is  of  personal  estate,  not  being  stock  in  the  public  funds,  it  must  be 
made  by  deed  executed  in  the  presence  of  at  least  two  witnesses." 
By  sub-s.  ("7)  "  If  the  assurance  is  of  land,  or  of  personal  estate,  not 
being  stock  in  the  public  funds,  then,  unless  it  is  made  in  good  faith 
for  full  and  valuable  consideration,  it  must  be  made  at  least  twelve 
months  before  the  death  of  the  assuror,  including  in  those  twelve 

necticut  under  a  Connecticut  will.  which  the  testator  omits  to  dispose  of, 
Crum  V.  Bliss,  47  Conn.  592.  Matter  of  Moderno,  5  Dem.  388  ;  but 
The  Georgia  act  has  been  held  to  not  moneys  held  byhim  as  trustee.  Will 
apply  to  a  devise  to  the  Roman  Catholic  of  Walker,  17  N.  Y.  Supp.  666.  In  Cali- 
Bishop  of  Savannah,  and  to  be  in  "  ex-  fornia,  debts  and  costs  of  settlement  are 
elusion  of  "  a  daughter,  though  It  was  deducted  before  valuation  of  the  estate. 
only  to  take  effect  on  her  death  without  Estate  of  Hinckley,  58  Cal.  457.  The  act 
issue.  Kine  v.  Becker,  83  Ga.  563.  But  does  not  apply  where  testator  leaves  no 
it  does  not  apply  to  Georgia  personalty  wife,  child  or  descendant.  Reynolds  v. 
bequeathed  under  the  will  of  an  Ala-  Bristow,  87  Ga.  383.  But  a  gift  fails  al- 
bama  testator.  Thomas  v.  Morrisett,  76  though  it  is  only  a  remainder  limited  to 
Ga.  384.  take  effect  on  the  death  of  the  disqualify- 
Under  these  statutes  the  value  of  are-  ing  relatives.  Prive  v.  Foucher,  3  Dem. 
mainder  after  a  life  estate  is  reckoned  by  389.  Thequestionhasbeenraised(notde- 
the  annuity  tables.  Hollis  v.  Drew  Theo-  cidedfor  wantof  proper  parties)whether 
logical  Seminary,  95  N.  Y.  166  ;  Orphan  a  power  of  sale  is  valid  where  the  pur- 
Asylum  V.  White,  6  Dem.  301.  And  the  pose  is  to  provide  funds  for  such  a  be- 
value  of  property  is    to    be  included  quest.    Abbotts.  James,  111  N.  Y.  673. 
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months  the  days  of  the  making  of  the  assurance  and  of  the  death."" 
If  the  assurance  is  of  stock  in  the  public  funds  there  is  a  like  provision 
for  its  transfer  six  months  before  the  death,  and  by  sub-s.  (9)  "  If  the 
assurance  is  of  land,  or  of  personal  estate  other  than  stock  in  the  public 
funds,  it  must,  within  six  months  after  the  execution  thereof,  be  en- 
rolled in  the  Central  Oifice  of  the  Supreme  Court  of  Judicature,, 
unless  in  the  case  of  an  assurance  of  land  to  or  for  the  benefit  of 
charitable  uses,  those  uses  are  declared  by  a  *separate  instrument,  in 
which  case  that  separate  instrument  must  be  so  enrolled  within  six 
months  after  the  making  of  the  assurance  of  the  land"  (/). 

Part  III.  sect.  6  of  the  act  exempts  from  its  provisions,  subject  to- 
certain  limitations  (g),  assurances  of  land  and  assurances  by  will  of 
personal  estate  to  be  applied  in  or  toward  the  purchase  of  land  for  the- 
purposes  only  of  a  public  park,  a  schoolhouse  for  an  elementary  school,, 
or  a  public  museum  (A)  :  "  Provided  that  a  Will  containing  such  an 
assurance,  and  a  deed  containing  such  an  assurance  and  made  other- 
wise than  in  good  faith  for  full  and  valuable  consideratiofi  (*% 
must  be  executed  not  less  than  twelve  months  before  the  death 
of  the  assuror,  or  be  a  reproduction  in  substance  of  a  devise  made 
in  a  previous  Will  in  force  at  the  time  of  such  reproducjiion,  and 
which  was  executed  not  less  than  twelve  months  before  the  death  of 
the  assuror,  and  must  be  enrolled  in  the  books  of  the  Charity  Com-^ 
missioners  within  six  months  after  the  death  of  the  testator,  or  in  case 
of  a  deed  the  execution  of  the  deed  "  {ii).  Part  II.  of  the  act  {K)  is 
not  to  apply  in  the  case  of  assurances  for  the  Universities  of  Oxford, 
Cambridge,  London,  Durham,  and  the  Victoria  University,  or  their 
colleges,  or  to  the  Colleges  of  Eton,  Winchester  and  Westminster, 
for  the  better  support  and  maintenance  of  the  scholars  on  the  founda- 
tion of  such  last  mentioned  colleges  or  to  Keble  College  (s.  7)  {V). 
The  act  does  not  extend  to  Scotland  or  Ireland,  nor  does  it  affect  the 

(/)  Section  5  gives  power  to  remedy  acres  for  a  park,  two  acres  for  a  public 
omissions  to  enroll  within  the  requisite  museum,  and  one  acre  for  a  school- 
time,  and  by  section  10  "  assurance"  is  house. 

stated  to  include  "  a  gift,  conveyance,  (A)  For  definitions  of  these  terms,  see 

appointment,  lease,  transfer,  settlement,  s.  6,  sub-s.  4. 

mortgage,  charge,  incumbrance,  devise,  (i)  Defined  s.  10  (iv.). 

bequest,  and  every  other  assurance  by  (u)  And  see  55  Vict.  c.  11. 

deed,  will,  or  other  instrument ;  and  '  as-  (^)  Sections  4  and  5. 

sure '  and  '  assuror '  have  meaning  cor-  (Z)  These  exemptions  are  not  affected 

responding  with '  assurance,'  and  '  Will '  by  the  act  of  1891,  see  sec.  10,  'post,  p. 

includes  codicil."  *937. 

(SJ)   In  a  will  not  exceeding  twenty 
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operation  or  validity  of  any  charter,  license  or  custom  in  force  at  th& 
passing  of  the  act  *(13th  August,  1888)  enabling  land  to  be  assured 
or  held  in  mortmain  (ss.  11  &  12).  The  act  53  &  54  Land  foi- working 
Vict.  c.  16,  provides  that  Parts  I.  and  II.  of  the  Mort-  elfolpM  ^rom"!! 
main  and  Charitable  Uses  Act,  1888,  shall  not  apply  to  &  52  vict.  c.  42. 
assurances  of  land  or  personal  estate  to  be  laid  out  in  land  for  the 
purpose  of  providing  dwellings  for  the  working  classes  in  any  populous 
place  {IV). 

Under  the  repealed  Mortmain  Act,  9  Geo.  II.  c.  36,  as  under  this, 
statute,  there  was  no  -restriction  upon  anyone  from  leav-  ^o  what  sort 
ing  a  sum  of  money,  or  any  other  estate  purely  personal,  Mortma'in '^Acte 
to  charitable  uses  (m),  yet,  not  only  devises  of  land,  copy-  "PP'^- 
hold  (n)  as  well  as  freehold,  and  bequests  of  money  to  be  invested  in 
land,  were  held  void,  but  also  such  bequests  as  in  any  manner  affect, 
or  relate  to  interests  in  real  property.  Thus,  bequests  to  charities  of 
money  charged  on  real  estate  (o),  or  of  money  to  arise  from  the  sale 
of  real  estate  (jo),  even  *though  such  real  estate  is  partnership  prop- 
erty {q),  or  the  proceeds  of  growing  crops  (r),  bequests  of  terms  for 


(ZQ  The  quantity  of  land  that  may  be 
assured  by  will  must  not  exceed  five 
acres,  and  the  will  must  be  enrolled 
within  six  months  after  probate. 
"Populous  place"  is  defined,  sec.  1. 
And  see  also  55  &  56  Vict.  c.  39,  s.  10, 
for  af  urtherexemption  for  land  required 
for  technical  and  industrial  institutions. 

(m)  By  Lord  Hardwicke,  in  Soresby 
D.  Hollins,  Highm.  174,  9  Mod.  221,  in 
which  case  his  lordship  afterward  ob- 
served —  "As  it  is  often  said  in  old 
books,  that '  I  was  by  at  the  making  of 
the  Act  of  Parliament,  and  the  mean- 
ing and  intention  of  it  was  then  said  to 
be  this  or  that,'  so  I  was  by  at  the  mak- 
ing of  this  statute,  and  it  was  at  that 
very  time  said  by  the  legislators,  that 
it  would  not  hinder  any  charitable  dis- 
position of  a  personal  estate."  "  There 
is  no  prohibition  of  any  amount  of 
testamentary  charity  confined  to  pure 
personal  property,"  per  James,  L.  J., 
in  Attree  a.  Hawe,  9  C.  D.  337,  343. 

(w)  Arnold  «.  Chapman,  1  Ves.  Sen. 
108.    Doe  «.  Waterton,  3  B.  &  A.  149. 


(o)  Arnold  v.  Chapman,  1  Ves.  Sen. 
108.  See  Attorney-Gen.  ».  Harley,  5- 
Madd.  831.  Brook  ».  Badley,  L.  R.  4 
Eq.  106. 

(p)  Attorney  -  Gen.  «.  Weymouth, 
Ambl.  20.  Waite  «.  Webb,  Madd.  & 
Geld.  71.  So  a  legacy  payable  out  of 
personalty,  and  of  the  proceeds  of  the 
sale  of  real  estate  cannot,  whilst  it  re- 
mains unpaid,  be  bequeathed  by  the 
legatee  for  charitable  purposes.  Nor 
can  there  be  any  apportionment,  so  as  to 
make  that  part  of  the  legacy  which 
would  be  paid  out  of  personalty  avail- 
able for  the  charitable  bequest.  Brook 
V.  Badley,  L.  R.  3  Ch.  673.  Ashworth 
v.  Munn,  15  C.  D.  363.  Re  Watts,  27 
C.  D.  318  ;  39  C.  D.  947.  In  the  case  of 
Re  Hills'  Trusts,  16  C.  D.  173,  however, 
Malins,  V.-C,  held  that  there  must  be 
an  apportionment :  a  decision  which 
was  not  followed  in  the  more  recent 
case  above  cited. 

(?)  Ashworth  ®.  Munn,  15  C.  D.  363. 

if)  Symonds  «.  Marine  Society,  3 
Giflf.  335. 
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years  (s),  or  of  money  due  on  mortgage  (<),  or  of  money  secured  on 
turnpike  tolls  (u),  or  of  money  secured  upon  the  poor  or  county  rates 
(a;),  or  by  assignment  of  the  rates  under  a  *Local  Paving  and  Light- 


(s)  Attorney-Gen.  «.  Graves,  Ambl. 
155.  Attorney  -  Gen.  v.  Tomklns, 
Ambl.  316.  JoliDSton  «.  Swann,  3 
Madd.  457.  But  fixtures  in  a  house 
will  pass  by  a  bequest  to  a  charity:  ibid. 
(«)  Attorney-Gen.,  ».  Meyrick,  3  Ves. 
Sen.  44.  Attorney-Gen.  «.  Caldwell, 
Ambl.  635.  White  v.  Evans,  4  Ves.  31. 
Johnston  ».  Swann,  8  Madd.  457.  Alex- 
ander «.  Brame,  30  Beav.  153.  Re 
Watts,  39  C.  D.  947,  Id  which  case  it 
was  held  that  a  sura  secured  by  a  mort- 
gage of  an  interest  under  a  settlement, 
the  funds,  the  subject  of  which  are 
invested  on  mortgage  of  land,  confers 
an  interest  in  land. . 

(m)  Knapp  ®.  Williams,  4  Ves.  30, 
note.  So  as  to  harbor  tolls  :  Ion  v. 
Ashton,  38  Beav.  379.  These  cases, 
however,  were  questioned  in  the  case  of 
Re  Christmas,  33  C.  D.  333,  and  the 
court  seemed  to  think  that  they  could 
only  be  supported  if  the  security  in- 
cluded a  mortgage  of  land  on  which  the 
tolls  were  secui'ed  or  the  tolls  the  subject 
of  the  mortgage  were  themselves  an 
incorporeal  hereditament  issuing  out  of 
land,  and  went  on  to  hold,  overruling 
Chitty,  J.,  that  a  bond  granted  by 
harbor  commissioners,  assigning  the 
duties  which  they  were  empowered  to 
levy  on  ships  entering  and  leaving  the 
haven  or  loading  and  unloading  in  the 
roads  was  not  an  interest  in  or  affecting 
the  land,  within  the  Mortmain  Act,  9 
Geo.  II.  c.  36,  or  an  incorporeal  heredi- 
tament Issuing  out  of  land,  and  distin- 
guished the  case  of  Att.-Qen.  «.  Jones, 
1  M.  &  G.  574,  from  the  case  under  con- 
sideration, on  the  ground  that  the  right 
given  to  levy  tolls  on  all  passing  ships 
was  in  that  case  a  franchise  inseparably 
connected  with  land,  viz.,  the  Skerries 
[*909] 


Lighthouse.  But  in  Re  David,  43  Ch. 
D.  37,  bonds  of  the  Swansea  Harbor 
Trustees  issued  under  the  powers  of 
their  special  act,  and  which  included 
among  other  things  tolls  levied  upon 
persons,  cattle,  and  carriages  passing 
over  certain  bridges  belonging  to  the  . 
trustees,  were  held  to  be  within  the 
statute,  on  the  ground  that  the  tolls, 
being  paid  for  passing  over  the  land  of 
the  trustees,  were  an  interest  in  land. 

{x)  Pinch  t>.  Squire,  10  Ves.  41.  Ash- 
ton «.  Lord  Langdale,  4  De  G.  &  Sm. 
403.    Thornton  «.  Kempson,  Kay,  593. 
But  the  authority  of  these  cases  has  been 
much  shaken  since  the  decision  in  At- 
tree  ».  Hawe,  9  C.  D.  337,  which  Malins, 
V.-C,  in  Jervis  «.  Lawrence,  33  C.  D. 
303,  regarded  as  overruling  them.    In 
the    last-mentioned    case    the     V.-C. 
decided  that  an  assignment  by  way  of 
mortgage,  of  a  proportion  of  rates  aris- 
ing under  an  improvement  act  to  se- 
cure the  repayment  of  a  sum  advanced 
by  the  assignee  did  not  create  an  inter- 
est in  the  land  within  the  act.     And 
Jessel,  M.  R.,  in  the  case  of  Re  Harris, 
15  C.  D.  561,  held  that  a  sum  of  money 
borrowed  by  justices  of  the  peace  under 
and  for  the  purpose  of  the  acts,  3  &  3 
Vict.  c.  93  and  3  &  4  Vict.  c.  88,  and 
charged  by  them  by  a  bond  or  instru- 
ment of  charge  upon  the  police  rates  of 
a  division  of  a  county,  is,  having  re- 
gard to  the  act  7  &  8  Vict.  c.  73,  pure 
personalty.    But  it  is  to  be  observed 
that  by  the  last-mentioned  act  the  police 
rates  in  question  had  ceased  to  be  levia- 
ble by  the  justices,  who  could  only  issue 
a  precept  to  the  guardians  calling  on 
them  to  pay  the  rate  made  by  the  jus- 
tices, and  then  the  guardians  were  to 
raise  the  money  by  a  rate. 
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ing  Act  (y),  or  a  grant  by  the  crown  of  the  right  to  lay  chains  in 
part  of  the  river  Thames  to  moor  ships  (z),  or  of  a  judgment  due  to 
a  testator,  which,  in  his  lifetime,  has  bsen  reported,  in  a  creditor's 
suit,  to  be  an  incumbrance  affecting  the  real  estate  of  the  debtor  (a), 
are  void.  So,  where  a  testator,  who  has  given  his  personal  estate  to 
charitable  uses,  contracts  to  sell  real  estate,  but  the  sale  is  not  com- 
pleted in  his  lifetime,  his  lien  upon  the  estate  for  the  amount  of  the 
purchase-money  is  an  interest  in  land,  and  the  purchase-money  will 
not  pass  by  his  will  to  the  charity  (5).  Nor  will  the  unpaid  premium 
payable  for  the  lease  of  a  house  which  is  in  the  nature  of  purchase- 
money  and  for  which  there  is  a  lien  upon  the  land  (c).  But  policies 
of  assurance,  by  which  the  directors  engage  to  "  pay  out  of  the 
funds,"  or  "  that  the  funds  shall  be  liable,"  or  that  to  what  sort 
"  a  share  of  the  funds  shall  be  paid,"  are  not  so  con-  MorFS'^'^Ac'tl 
nected  with  land  as  to  fall  within  the  act,  although  the  <io«o«app'y- 
assets  of  the  assurance  company  consist  partly  of  real  estate.  And 
the  rule  is  the  same,  though  by  the  policy,  sealed  with  the  company's 
corporate  seal,  the  assured  becomes  a  member  {d).  *So  it  was  held 
tliat  shares  in  joint-stock  companies,  as  canal,  dock,  railway,  water- 
works, gas-light,  and  banking  companies,  and  the  like,  were  not  within 
the  Georgian  statute,  notwithstanding  real  estate  forms  part  of  their 
property  (e),  and  whether  the  company  be  a  corporation  or  not  (/"). 
And  so  of  a  debenture  or  bond  (not  amounting  to  a  mortgage)  given 
by  such  a  company  to  secure  a  debt  {cf),  and  also  of  debenture  stock  in 


{y)  Thornton  v.  Kempson,  Kay,  593.  459).      Ee  Langham,    10    Hare,    446. 

But  as  to  the  authority  of  this  case,  see  Edwards  ».    Hall,   coram  Lord  Cran- 

ante,  note  (a).  worth,  6  De  G-ex,  M.  &  Gr.  74.     Hayter 

(z)  Negus  V.  Coulter,  Ambl.  367.  «.  Tucker,  4  Kay  &  J.  343. 

(a)  CoUinson  «.  Pater,  3  Russ.  &  M.  (/)  Myers  v.  Perigal,  3  De  Gex,  M. 

344.  &  Gr.  599.     And  it  makes  no  difference 

(J)  Harrison  v.  Harrison,    1   Russ.  &  that  the  railway  has  beea  demised  to 

M.  71.     But  the  arrears  of  rent  due  to  another  company  for  1,000  years,  with 

him  at  his  decease  will  pass  :    Edwards  power  to  purchase :  Linley  «.  Taylor, 

«.  Hall,  11  Hare,  6.  1  GifE.  67. 

(c)  Shepheard».  Beetham,6C.  D.  597.  is)  Walker  «.  Milne,  11  Beav.   507. 

((Z)  March  v.  Attorney-Gen.,  5  Beav.  Bunting   v.   Marriott,    19    Beav.    163. 

433.  Holdsworth  u.  Davenport,  3  0.  D.  185. 

(e)  Thompson  «.  Thompson,  1  Coll.  Re  Mitchell's  Estate,  6  C.  D.  655.  But 
381.  Hilton  v.  Giraud,  1  De  G.  &  Sra.  Hall,  V.-C,  was  of  opinion  that  a  gift 
183.  Sparling  «.  Parker,  9  Beav.  450.  of  Metropolitan  Board  of  Works  Con- 
Walker  V.  Milne,  11  Beav.  507  (over-  solidated  Stock  to  a  charity  was  void, 
ruling  Tomlinson  ».  Tomlinson,  9  Beav.  ClufiE  v.  Cluff,  3  C.  D.  233. 
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such  a  company  (A),  and  so  of  a  sum  of  money  borrowed  by  justices- 
of  the  peace  under  and  for  the  purposes  of  the  acts  2  &  3  Vict.  c.  93, 
and  3  and  4  Vict.  c.  88,  and  charged  by  them  by  a  bond  upon  the 
police  rates,  whicli  were  not  leviable  by  the  justices  who,  under  7  &  8 
Vict.  c.  73,  could  only  issue  a  precept  to  the  guardians  («),  and  of 
a  mere  debt  due  from  the  testator,  though  in  the  event  it  was  in  part 
payable  out  of  the  proceeds  of  land  (A). 

The  real  question  is,  whether  an  interest  in  land  is  attempted  to  be 
be  given.  Thus,  in  Atree  v.  Hawe  (I),  the  question  was  whether 
debenture  stock  gave  the  holder  an  interest  in  land,  and  the  Court  of 
Appeal  held  that  it  did  not,  *on  the  principle  that  "  debenture  stock  is 
a  charge  on  the  net  profits  and  earnings  of  a  trading  corporation,  and 
is  no  more  land  tenement  or  hereditament,  or  any  interest  in  land 
tenement,  or  hereditament,  or  charge  or  incumbrance  affecting  land 
tenement,  or  hereditament,  than  the  share  stock  in  such  corporation  is, 
or  a  bond  or  other  debt  due  from  a  man  who  has  got  real  property  is." 
The  question  is  not  whether  the  interest  in  land  is  direct  or  indirect.. 
There  must,  however,  be  an  interest,  and  what  is  given  is  not  an. 
interest  in  land  merely  because  the  donee  may  by  some  legal  proceed- 
ings acquire  an  interest  in  land  {rri). 


(7i)  Attree  «.  Hawe,  9  C.  D.  337. 

(i)  Re  Harris,  15  C.  D.  561.  Such 
a  case  as  this  is  distinguishable  from 
Finch  1).  Squire,  10  Ves.  41,  where  the 
rates  were  chargeable  in  respect  of  the 
ownership  of  the  land,  and  could  be 
levied  by  distress,  while  in  this  case  the 
parties  who  charge  the  rates  have 
nothing  to  do  with  the  land,  and  all 
that  they  can  do  is  to  call  on  other  per- 
sons to  pay. 

(k)  Ee  Robson,  19  Ch.  D.  156. 

©  9  C.  D.  337. 

(m)  Re  Watts,  29  Ch.  D.  947.  In 
that  case,  which  approved  the  case 
of  Brook  V.  Badley,  L.  R.  3  Ch.  672,  it 
was  decided  that  where  a  testator  was 
entitled  to  8001.  secured  by  the  mortgage 
of  the  life  interest  of  a  widow  held  on 
the  trusts  of  her  marriage  settlement, 
and  at  the  date  of  the  mortgage  and  of 
the  testator's  death,  part  of  these  funds 
was  invested  under  a  power  in  the 
settlement  on  mortgage  of  real  estate, 
[*911] 


the  8002.  was  an  interest  in  land  within 
the  meaning  of  9  Geo.  II.  c.  36,  and 
could  not  be  given  by  will  to  a  charity, 
and  that  there  could  not  be  any  appor- 
tionment so  as  to  make  part  of  the  sum 
available  for  charity  even  though  part 
of  the  funds,  the  subject  of  the  settle- 
ment, was  pure  personalty.  Whereas  in 
Re  Robson,  19  C.  D.  156,  where  a  settlor 
by  deed  covenanted  to  pay  within  12 
months  the  sum  of  20,000?.  to  trustees 
on  trust  for  his  wife  for  her  life,  with 
remainder  to  the  settlor  for  his  life, 
with  remainder  as  his  wife  should 
appoint,  and  the  wife  by  her  will  ap- 
pointed the  20,0002.  to  trustees  upon 
trust  to  pay  certain  legacies  thereout, 
and  to  pay  the  residue  to  such  persons, 
and  for  such  purposes  as  she  should  by 
deed  poll  direct,  and  by  deed  poll 
directed  the  trustees  to  pay  the  residue 
of  the  20,0002.  to  certain  persons  for 
charitable  purposes,  it  was  held  that  the 
20,0002.   was    a  mere    debt    from    the 
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Again,  in  Re  Parker  (w),  where,  in  the  judgment  of  *Stii-ling, 
J.,  the  authorities  are  collected  and  considered,  mortgages  issued  by  the 
Corporation  of  Preston  as  the  local  Board  of  Health,  comprising  "  such 
proportions  of  the  rents,  rates,  and  waterworks,"  authorized  by  their 
acts  as  the  principal  sutn  bore  to  the  whole  sum  borrowed,  were  held 
not  to  confer  an  interest  in  land,  the  mortgage  debt  being  consequently 
pure  personalty. 

The  Georgian  statute  having  in  terms  prohibited  bequests  of  money 
to  be  laid  out  in  the  purchase  of  land  for  any  charitable  to  what  sort  of 
use,  it  was  held  that  a  gift  to  erect  a  school,  or  alms-  Mortmain  Acta 
houses,  or  other  building  of  that  kind,  is,  generally  ^pp''^' 
speaking,  void,  because  it  involves  an  express  direction  to  purchase 
land  for  that  purpose  (o).  Section  6,  however,  of  the  act  of  1888 
permits  a  gift  of  land,  not  exceeding  one  acre,  for  a  schoolhouse  for 
an  elementary  school  as  defined  by  the  act.  So  if  a  testator  gives 
money  to  legatees,  on  condition  they  will  provide  land  for  effecting 
his  charitable  purpose,  the  bequest  is  void  :  for  this  is,  in  substance 
and  effect,  a  direction  to  purchase  land  {p). 


settlor's  estate,  and  though  it  would  be 
in  part  payable  to  the  trustees  for  the 
charity,  out  of  the  proceeds  of  land, 
the  gift  of  the  residue  to  charitable  uses 
was  not  void  in  any  part  under  the 
Mortmain  Act.  And  the  case  of  Jeffries 
V.  Alexander,  8 11.1  L.  C.  594,  was  dis- 
tinguished, 1st,  because  in  that  case 
there  was  a  plain  device  to  apply  real 
assets  to  charitable  purposes,  and  3ndly, 
because  in  that  case  no  action  could  be 
brought  in  the  covenantor's  lifetime. 

(ra)  [1891]  1  Ch.  683.  The  ground  of 
the  decision  is  that  the  mortgages  in 
question  were  in  substance  mortgages  of 
"the  undertaking"  within  the  decisions 
in  Gardner  v.  London,  Chatham  & 
Dover  Ry.  Co.,  L.  R.  3  Ch.  301,  and 
Holdsworth  v.  Davenport,  3  C.  D.  185, 
and  not  of  the  specific  items  of  property 
mentioned. 

(o)  A  bequest  of  money  to  estaMish  a 
school,  &c.,  may,  in  the  proper  con- 
struction of  the  will,  bear  a  similar  im- 
port :  Attorney-Gen.  «.  Hull,  9  Hare, 
647.    Longstafl  v.  Rennison,  1  Drewr. 


38.  Re  Clancy,  16  Beav.  395.  Dunn  v. 
Bownas,  1  Kay  &  J.  596  :  though  it 
does  not  necessarily  signify  that  a  school, 
&c.,  is  to  be  built:  Attorney-Gen.  v. 
Williams,  3  Cox,  387.  Compare  Haw- 
kins V.  Allen,  L.  R.  10  Eq.  346.  But  a 
gift  of  money  for  the  support  of  a  school 
does  not  necessarily  imply  that  it  is  to 
be  laid  out  in  the  purchase  of  lands,  &c. , 
so  as  to  be  void.  Re  Hedgman,  8  C.  D. 
156.  If  the  gift  is  for  the  "supporting 
or  founding"  it  is  an  alternative  gift, 
and  may  be  valid  as  to  supporting  but 
void  as  to  '  'founding  "  the  school :  ib. 
A  bequest  to  endow  a  church,  built  or 
to  be  built,  is  valid.  Edwards  v.  Hall, 
11  Hare,  1,  aflBrmed  by  Lord  Cran- 
worth,  6  De  G.  M.  &  G.  74.  Sinnett  ». 
Herbert,  L.  R.  7  Ch.  333.  A  direction 
to  "  hire  rooms  "  does  not  bring  a  gift 
within  the  Mortmain  Act.  Re  Robson, 
19  C.  D.  1.56. 

(p)  Attorney-Gen.  v.  Davies,  9  Ves. 

535.     See  also  Denton  «.   Lord   John 

Manners,  35  Beav.  88.     So  if  a  testator 

gives  a  real  estate  to  A. ,  he  paying  a 
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*But  (although  a  bequest  of  money  to  exonerate  lands  in  mortmain 
is  within  the  statutes  (g'),  a  bequest  of  money  to  be  applied  simply  in 
the  amelioration  of  lands  in  mortmain,  or  for  building  upon  them,  oi- 
repairing  buildings  already  erected,  was  held  not  within  the  former 
statute,  the  object  of  which  was  merely  to  prevent  any  addition  to 
the  quantity  of  land  already  in  mortmain  (?•).  And  in  one  case.  Lord 
Hardwicke  extended  this  principle  so  far  as  to  lay  down,  that  a 
bequest  of  money  for  the  erection  of  a  school  would  be  good,  if  a 
piece  of  ground,  already  in  mortmain,  could  be  obtained  for  the  pur- 
pose (s).  But  that  opinion  has  been  overruled  by  a  great  number  of 
subsequent  decisions,  and  it  is  now  clearly  established,  that,  in  order 
to  make  such  a  bequest  valid,  the  testator  must  point  out  the  land  in 
mortmain  on  which  the  erection  is  to  take  place  (<).  Yet,  although 
it  is  now  perfectly  well  settled  by  these  decisions,  that  if  a  testator 
gives  personal  *property  to  erect  and  endow  a  school  or  hospital,  it 
must  be  considered,  unless  it  be  otherwise  declared,  that  it  was  his 
intention  that  land  should  be  acquired,  and  buildings  made,  as  neces- 
sary parts  of  his  purpose ;  yet  if  he  expressly  directs  that  no  part 
of  the  money  bequeathed  is  to  be  so  applied,  the  bequest  may  be 


sum  of  money  to  the  executors,  who 
are  to  apply  the  residue  of  the  real  and 
personal  estate  to  a  charity,  the  bequest 
is  void,  and  the  money  will  result  to  the 
heir,  although  the  land  is  well  charged : 
Arnold  «.  Chapman,  1  Ves.  Sen.  108. 
Where  there  was  a  bequest  of  leaseholds, 
on  condition  to  assign  part  to  a  charity. 
Leach,  V.-C,  held  that  the  legatee  took, 
discharged  of  the  condition :  Poor  ». 
Myal,  Madd.  &  Geld.  33. 

(g)  Corbyn  «.  French,  4  Ves.  418. 
Re  Lynall's  Trusts,  13  C.  D.  311.  So 
a  bequest  of  a  sum  of  money  to  pay 
off  a  debt  secured  by  an  equitable 
charge  only  on  a  meeting  house,  is 
void  :  Waterhouse  ».  Holmes,  2  Sim. 
163. 

(r)  Attorney-Gen.  «.  Bishop  of  Ches- 
ter, 1  Bro.  C.  C.  444.  Attorney-Gen.  ■». 
Munby,  1  Meriv.  337.  Ingleby  v.  Dob- 
son,  4  Russ.  Ch.  C.  343.  Re  Hawkins's 
Trusts,  33  Beav.  570.  Champney  v. 
Davy,  11  C.  D.  949. 
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(s)  Attorney-Gen.  «.  Bowles,  3  Ves. 
Sen.  547. 

(*)  Att.-Gen.    «.   Hyde,   Ambl.    751. 
Chapman  -o.  Brown,  6  Ves.  404.    Atty.- 
Gen.  V.  Davies,  9  Ves.  544.    Pritchard 
■0.  Arbouin,  3  Russ.   Chanc.  Cas.  456. 
Atty.-Gen.  «.  Hodgson,   15  Sim.   146. 
Giblett  «.  Hobson,  5  Sim.  651 :  affirmed, 
3  M.  &  K.  517.    Dunn  v.  Bownas,  1 
Kay  &  J.   596,   601.    Re  Watmough's 
Trusts,  L.  R.  8  Eq.  373.     In  this  last 
case,  Malins,  V.-C,  declined  to  follow 
the  decision  of  the  M.  R.  in  Booth  ». 
Carter,  L.  R.  3  Eq.  757.     The  rule  is. 
now  well  settled  that  in  order  to  validate 
a  gift  of  this  kind,  you  must  find  iu 
the  will  a  reference  to  an  existing  site 
on   which  the  building  contemplated 
shall  be  erected,  or  you  must  find  words 
expressly  excluding  the  application  of 
the  money  given  in  the  acquisition  of 
land.    Pratt  «.  Harvey,  L.  R.  13  Eq. 
544,  per  Wickens,  V.-C.     Re  Cox,  7  C. 
D.  204.    Hawkins  ».  Allen,  L.  R.  10 
Eq.  346. 
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good  (w).  Thus,  in  the  case  of  Philpott  v.  St.  George's  Hospital  (a;)  a 
testator  devised  to  S.  a  piece  of  land  in  N. :  he  then  declared  his  desire 
to  erect  and  endow  almshouses  in  N.,  and  he  empowered  his  trustees, 
"  as  soon  as  land  in  N.  shall  have  been  legally  dedicated  to  charitable 
uses"  by  some  other  person  within  twelve  months  after  his  decease, 
to  pay  to  the  trustees  of  the  intended  charity  a  sum  of  £60,000,  to 
be  devoted  to  the  purposes  of  the  charity,  but  not  to  be  applied  to  the 
purchase  of  lands  for  the  same.  It  was  held  that  this  bequest  was 
valid  iy). 

It  has  been  laid  down,  that  the  correct  way  of  judging  of  a  bequest 
of  this  kind  is  to  see  whether  the  proper  mode  of  Bequests  with 
executing  the  trust  would  not  be  to  buy  land  and  build  power^to^*ix°cu^ 
thereon  the  proposed  school  or  other  charitable  build-  land '"or*^  othJr"^ 
ing  {z).  But  it  must  be  observed  that  a  charitable  "'^®- 
bequest  is  not  void  because  the  trustees  may,  under  the  terms  of  it, 
lay  out  money  in  purchasing  lands  without  committing  a  breach  *of 
trust  :  The  gift  is  only  void  where  from  its  nature,  the  money  must 
necessarily  be  laid  out  in  buying  land  or  for  other  purposes  obnoxious 
to  the  law  of  mortmain  (a).  The  rule  has  long  been  established,  that 
if  the  words  of  the  will  as  to  laying  out  the  money  in  land  are 
mandatory  or  directory,  the  bequest  is  void  (b);  but  where  the  words 
of  the  will  leave  sufficient  room  for  the  court  to  say  that  there  is  a 
discretionary  power  in  the  trustees  to  lay  out  the  money  either  in  land 
or  otherwise,  the  bequest  will  be  good  ;  upon  the  principle  that  if  the 
language  of  a  will  is  in  the  disjunctive,  and  leaves  to  the  executors  or 
trustees  two  methods  to  do  a  particular  thing,  one  lawful  and  the 

(u)  Henshaw  «.    Atkinson,  3  Madd.  decision    in    Trye    v.     Corporation    of 

313,  by  Sir  John  Leach.     As  to  what  is  Gloucester,  14  Beav.  173,  that  a  chari- 

and  is  not  a  sutfloient  direction  to  ex-  table  gift  is  void  because  it  manifestly 

elude  the  acquisition  of  land,  see  Ed-  contemplated  not  directly  but  indirectly 

wards  1).  Hall,  11  Hare,  1,  and  Mather  the  bringing  of  land   into  mortmain, 

V.  Scott,  3  Keen,  173,  in  which  latter  and  in  effect  overrules  that  case.     The 

case  the  charitable  bequest  was  accom-  various  decisions  on  the  subject  are  re- 

panied  by  a  wish  that  the  trustees  would  ferred  to  in  detail  in  these  two  cases  of 

entreat  the  lord  of  the  manor  to  grant  Philpott  v.  St.   George's  Hospital  and 

some    land   suitable  for  the  proposed  Trye  ».  Corporation  of  Gloucester, 

building :  and  Lord  Langdale  held  that  {z)  Re  Clancy,  16  Beav.  395.     Long- 

the  bequest  was  void  on  the  ground  that  staff  ».  Rennison,  1  Drewr.  38. 

there  was  nothing  in  the  will  which  {a)  Dunn  v.  Bownas,  1  Kay  &  J.  600, 

excluded  thepowerofthetrusteestobuy.  601,  pe?"  "Wood,  V.-C. 

(»)  6  H.  L.  C.  338.  (J)    English    «.    Ord,    Highm.    181. 

{y)  This  ease  finally  settles  the  law  Grieves  v.  Case,  4  Bro.  C.  C.  67.    Kirk- 

on  the  subject.    It  dissents  from  the  bank  «.  Hudson,  7  Price,  313. 
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other  prohibited,  the  lawful  bequest  shall  be  preserved  and  take 
■effect  (c).  Accordingly,  in  the  case  of  The  Mayor  of  Faversham  v. 
Ryder  (d),  a  bequest  of  money  to  a  municipal  corporation,  to  be 
applied  by  them  in  such  manner  and  for  such  purposes  as  they  should 
judge  to  be  most  for  the  benefit  and  ornament  of  their  town,  was  held 
valid ;  for  that  the  gift  did  not  necessarily  involve  either  the  pur- 
chase of  land  or  expenditure  on  it,  inasmuch  as  the  corporation,  in 
their  discretion,  might  apply  the  fund  for  purposes  of  benefit  and 
ornament  without  contravening  the  law  by  either  buying  land  or 
spending  any  of  the  money  upon  land  ;  and  if  the  law  allows  one 
mode  of  application  of  a  trust  fund  and  dis*allows  another,  the 
trustees  must  apply  the  fund  in  the  mode  the  law  allows,  and  not  in 
that  which  it  prohibits  (e). 

In  case  of  a  devise  by  a  freeman  of  London,  of  land  within  the  city, 
the  former  statute  did  not  apply  :  for  by  the  custom  of  London,  free- 
men may  devise  in  mortmain  lands  within  the  city  (/"),  and  by  section 
12  of  the  act  of  1888  nothing  therein  shall  affect  the  operation  or 
validity  of  any  charter,  license,  or  custom  in  force  at  the  passing  of  the 
act  enabling  land  to  be  assured  or  held  in  mortmain. 

In  the  great  case  of  Jeffries  v.  Alexander  (^),  an  instrument  under 
seal  contained  a  covenant  with  trustees,  that  the  cov- 

Oovenant   to    in-  .,._...  ,  .  ...  , 

vest  upon  chari-  enantor  lu  his  lifetime,  or  his  executors  within  twelve 
months  after  his  decease,  would  invest  60,000?.  in  the 
names  of  trustees  upon  charitable  trusts :  It  was  held  by  the  House  of 
Lords  that  this  deed,  so  far  as  it  was  necessary  to  resort  to  real  estate 
or  estates  of  a  real  nature,  was  void  under  the  statute  (A). 

(c)  Soresby  v.  Hollins,  Highm.  175.  Atty.-Gen.  v.  Hodgson,  15  Sim.  156. 

Grimmett    «.    Grimmett,    Ambl.    212.  Baker  v.  Sutton,  1  Keen,  234. 

Curtis  «.  Hutton,  14  Ves.  537.     Atty.-  {d)  5  De  Gex,  M.  &  G.  350,  affirming 

Gen.  B.  Goddard,  1   Turn.  &  R.  348.  tlie  decision  of  the  M.  R.,  18  Beav.  318. 

Johnston  «.  Swann,  3  Madd.  457.    Ed-  (e)  See  also  Church  Building  Society 

wards  «.  Hall,  6  De  Gex,  M.  &  G.  7^.  v.  Barlow,  3   De  Gex,  M.  &  G.  130. 

Baldwin   v.    Baldwin,    22   Beav.    413.  Carters.  Green,  3  Kay  &  J.  591.    Salu»- 

London  University  v.  Yarrow,  23  Beav.  bury  v.  Denton,  3  Kay  &  J.  529  ;   and 

159.    Hartshorne  «.  Nicholson,  26  Beav.  the  cases  collected  in  note  (c)  supra. 

58.      Dent  d.  Allcroft,  30  Beav.  335.  (/)  Middleton  ®.  Cater,  4  Bro.  C.  C. 

Graham  v.  Paternoster,  31   Beav.  30.  409.    Bac.   Abr.   Customs  of    London 

Re  Beaumont's  Trusts,  32  Beav.  191.  (A.). 

Lewis  V.  AUenby,  L.  R.   10  Eq.  668.  (g)  8  H.  L.  C.  594. 

Wilkinson  v.  Barber,  L.  R.  14  Eq.  96.  (Ji)  And  see  Fox  ■».  Lownds,  L.  R.  19 

Re  Hedgman,  8  C.  D.  156.     But  see  Eq.  453,  where  it  was  held  that  a  volun- 

also  Mann  v.  Burlingham,  1  Keen,  235.  tary  covenant  to  secure  by  will  the  pay- 
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It  remains  to  consider  what  the  law  deems  charitable  uses,  so  as 
to  be  subject  to  the  restriction  of  the  mortmain  acts,  ^hat  are  chari- 
Bequests  to  any  of  the  purposes  specified  in  the  *statute  J^e'^  "^monmaln 
43  Eliz.  0.  4,  or  to  any  purpose  of  a  similar  nature  (m)  *'^"'- 
were  considered  as  bequests  to  charitable  uses,  within  the  statute  9 
Oeo.  II.  c.  36.  The  statute  of  1888  repeals  43  Eliz.  c.  4,  but  by  sect. 
13  (2),  after  reciting  the  preamble  to  that  act,  which  mentions  gifts 
for  relief  of  aged,  impotent,  and  poor  people,  for  maintenance  of 
sick  and  maimed  soldiers  and  mariners,  schools  of  learning,  free  schools, 
and  scholars  in  universities,  for  repair  of  bridges,  ports,  havens,  cause- 
ways, churches,  sea-banks  and  highways,  for  education  and  preferment 
of  orphans,  for  relief,  stock  or  maintenance  for  houses  of  correction, 
for  marriages  of  poor  maids,  for  support,  aid,  and  help  of  young  trades- 
men, handicraftsmen  and  persons  decayed,  for  relief  or  redemption  of 
prisoners  or  captives,  for  aid  or  ease  of  any  poor  inhabitant  concerning 
payment  of  fifteens,  setting  out  of  soldiers  and  other  taxes,  it  i^rovides 
as  follows  :  "  Whereas  in  divers  enactments  and  documents  reference 
is  made  to  charities  within  the  meaning,  purview  and  interpretation  of 
the  said  Act  {n)  :  Be  it  therefore  enacted  that  references  to  such 
charities  shall  be  construed  as  references  to  charities  within  the  mean- 
ing, purview  and  interpretation  of  the  said  preamble."  7 

ment  of  a  sum  of  money  to  be  applied  (m)  /.  e.,  48  Eliz.  c.  4. 
for  cliaritable  purposes  cannot  be  satis-  7.  The  English  statute  of  Charitable 
fled  out  of  the  impure  personalty  of  the  Uses,  43  Eliz.  c.  4,  is  included  in  the 
■covenantor,  and  the  debt  created  by  the  statute  giving  force  to  certain  English 
covenant  must,  like  a  legacy,  abate  in  statutes  in  Illinois  (1845  R.  S.  c.  63, 
the  proportion  of  the  impure  to  the  pure  §  1;  repealed  1874  R.  S.  1013);  and 
personalty.  In  the  later  case  of  Re  Rob-  Indiana  (1870  R.  8.  vol.  1,  p.  415);  and 
son,  19  C.  D.  156,  a  settlor  covenanted  to  in  the  act  validating  English  statutes  in 
pay  a  sum  of  money  to  trustees  on  certain  aid  of  the  common  law  in  Virginia 
trusts  with  remainder  as  his  wife  should  (Code  1873,  tit.  9,  c.  15,  §  3),  and  West 
appoint,  and  she  by  deed  appointed  the  Virginia  (Code  1868,  c.  18,  §  6),  but  not 
same  to  charitable  uses  and  died  before  in  South  Carolina  (3  Stats,  at  Large 
the  settlor.  The  settlor  died  without  hav-  401).  On  the  other  hand,  it  is  included 
ing  paid  the  money.  It  was  held  that  the  in  the  repealer  of  English  statutes  in 
money  was  a  mere  debt  from  the  settlor's  Kentucky  (1851  R.  S.  177)  and  in  New 
estate,  and,  though  it  would  be  payable  York  (3  R.  S.  1119).  And  without  author- 
to  the  trustees  of  the  charity  in  part  out  ity  of  American  statutes,  it  has  been  held 
of  the  proceeds  of  land,  it  was  not  in  any  to  be  law  in  the  United  States  by  com- 
part void.  The  case  of  Jeffries  ».  Alex-  mou  law  unless  contradicted  by  express 
ander  was  much  discussed  by  the  learned  statute  or  public  policy.  1  Jarm.  388  n 
judges  In  their  judgment  in  this  case  Story  Const.,  §  151  ;  1  Kent.  Com.  473 
and  distinguished  by  them.  Commonwealth  ».  Leach,  1  Mass.  59 
(to)  See  Turner  «.  Ogden,  1  Cox,  817.  Wheeler  v.  Smith,  9  How.  55  ;   Wil- 
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Under  9  Geo.  II.  c.  36,  not  only  bequests  for  the  education  or  relief 
of  the  poor,  as  by  means  of  schools  (o)  or  hospitals  (i? ),  or  to  the  poor 


liaras  V.  "Williams,  8  N.  Y.  540 ;  Carter 
«.  Balfour,  19  Ala.  814 ;  Moore  v.  Moore, 
4  Dana  354  ;  Thompson  «.  Korris,  5 
C.  E.  Gr.  489.  In  many  states  it  is  said 
to  be  in  force  In  principle  and  substance 
at  least:  IJarm.  390  n.  ;  Perry  on  Trusts, 
§§  748, 1133  n. ;  2  Redf .  on  WiUs  524  n. ; 
Beall  ».  Fox,  4  Ga.  404 ;  Plumleigh  v. 
Cook,  13  111.  669,  by  statute;  Stark- 
weather 13.  American  Bible  Society,  43 
111.  50,  by  statute  ;  Heuser  «.  Allen,  48 
111.  435,  by  statute ;  McCord  ».  Ochiltree, 
8  Blackf .  15  ;  Gass  ».  Nilwhite,  3  Dana 
170  ;  Moore  ®.  Moore,  4  Dana  354  ;  Tap- 
pan  «.  Debois,  45  Me.  133 ;  Drew  v. 
Wakefield,  54  Me.  397  ;  Going  ».  Emery, 
16  Pick.  107  ;  Sanderson  v.  White,  18 
Pick.  328;  Burbank'i).  Whitney,  34 Pick. 
146;  Washburn  ».  Sewall,  9  Met.  380  ; 
Taintor  «.  Clark,  5  Allen  66  ;  Dexter  v. 
Gardner,  7  Allen  243 ;  Drury  «.  Natick, 
10  Allen  169;  Chambers  «.  St.  Louis, 
39  Mo.  543 ;  Pell  v.  Mercer,  14  R.  I. 
412  ;  so  in  North  Carolina,  until  super- 
seded by  the  revised  statutes.  State  v. 
Gerard,  2  Ired.  Eq.  210. 

The  English  statute  is  not,  however, 
in  force,  as  such,  in  the  United  States : 
Vidal  D.  Girard,  3  How.  137 ;  Fountain 
v.  Ravenel,  17  How.  369;  Perin  ®. 
Carey,  34  How.  465,  506  ;  Adye  «. 
Smith,  44  Conn.  60  ;  Dashiell  v.  Attor- 
ney-General, 5  Haw.  &  J.  393  ;  Ould  «. 
Washington  Hospital,  5  Otto  303;  Norris 


(o)  Atty.-Gen.  e.  Hyde,  Ambl.  750. 
Atty.-Gen.  v.  Nash,  3  Bro.  C.  C.  588, 
subject  to  s.  6  of  the  Mortmaiu  Act, 
1888. 

{p)  Masters  «.  Masters,  1  P.  Wms. 
430.  Pelham  d.  Anderson,  1  Bro.  C.  C. 
444,  note.  Foy  ».  Foy,  1  Cox,  163.  It 
was  decided  in  Burnaby  «.  Barsby,  4  H. 
&  N.  690,  that  a  conveyance  of  land  to 
churchwardens  and  overseers  of  a  parish 


V.  Thompson,  4  C.  B.  Gr.  307,  as  an  en- 
largement of  the  chancery  power  ;  Levy 
«.  Levy,  33  N.  Y.  97,  by  statute  ;  Yates  v. 
Yates,  9  Barb.  345,  by  statute;  Methodist 
Churchy.  Remington,  1  Watts 318 ;  Zim- 
merman «.  Anders,  6  W.  &  S.  218; 
Thomas  «.  EUmaker,  1  Pars.  Cas.  98  ; 
Wrights.  Linn,  9  Pa.  St.  433  ;  Cresson's 
Appeal,  30  Pa.  St.  437  ;  Domestic  &  For- 
eign Missionary  Society's  Appeal,  30 
Pa.  St.  435  ;  Miller  «.  Porter,  53  Pa.  St. 
393  ;  Bethlehem  «.  Perseverance  Co.,  81 
Pa.  St.  445 ;  Green  «.  Allen,  5  Humph. 
170  ;  Franklin  b.  Armfield,  3  Snead  170 ; 
Hopkins  «.  Upham,  30  Tex.  89;  although 
the  common  law  of  charitable  uses  is  rec- 
ognized independent  of  the  statute  of 
Elizabeth  :  Baptist  Association,  ®.  Hart, 
4  Wheat.  1 ;  Vidal  v.  Girard,  3  How.  127 ; 
Fountain  v.  Ravenel,  17  How.  369 ; 
Wheeler  «.  Smith,  9  How.  55  ;  Perin  v. 
Carey,  34  How.  465,  506  ;  Carter  «.  Bal- 
four, 19  Ala.  814 ;  Williams  v.  Pearson, 
38  Ala.  399  ;  Wade  -e.  American  Coloni- 
zation Society,  7  Sm.  &  M.  695 ;  De  Camp 
«.  Dobbins,  3  Stew.  (N.  J.)  36;  Methodist 
Church  «.  Remington,  1  Watts  218 ;  Zim- 
merman V.  Anders,  6  Watts  &  S.  218 ; 
Thomas  d.  EUmaker,  1  Pars.  Cas.  98 ; 
Wright ».  Linn,  9  Pa.  St.  433  ;  Cresson's 
Appeal,  30 Pa.  St.  437;  Domestic* For- 
eign Missionary  Society's  Appeal,  30 
Pa.  St.  435  ;  Miller  «.  Porter,  53  Pa.  St. 
393  ;    Bethlehem  v.  Perseverance  Co. , 


for  the  purpose  of  building  a  work- 
house under  powers  conferred  on  them 
by  s.  8  of  59  Geo.  III.  c.  13,  was  not 
within  the  description  of  charitable  uses 
as  enumerated  in  the  statute  of  43 
Eliz.  Kay,  J.,  however,  in  Webster  v. 
Southey,  36  C.  D.  9,  seems  to  think 
this  decision  difficult  to  reconcile  with 
a  series  of  decisions  in  equity  cited  in 
his  judgment. 
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inhabitants,  not  receiving  alms,  of  a  particular  parish  (5'),  or  to  the 
widows  and  children  of  the  seamen  belonging  to  a  particular  place  (r), 


81  Pa.  St.  445  ;  Burr  v.  Smith,  7  Vt. 
241  ;  Gallego  v.  Attorney-General,  3 
Leigh  450;  Roy  ».  Rowzie,  25  Gratt.  599. 
In  New  York,  however,  charitable  uses 
are  now  on  the  same  footing  as  other 
trusts.  Cottmanj).  Grace,  112  N.  Y.  299. 

In  some  of  the  United  States  there  are 
statutes  providing  for  gifts  to  churches, 
schools,  &c.  In  Connecticut  (1888 
G.  S.  §  2951),  "grants"  are  authorized 
for  the  maintenance  of  the  ministry, 
schools,  cemeteries  and  other  public 
uses,  and  for  relief  of  the  poor.  So  in 
Kentucky  (1877  G.  S.  188,  c.  13,  §  1), 
gifts  for  the  poor,  and  for  scliools, 
churches,  asylums,  bridges,  &c.  In 
Tennessee,  religious  societies  are  ex- 
pressly authorized  to  take  land  by  deed 
or  otherwise,  not  exceeding  five  acres 
for  a  church  (1884  Code,  §  2006)  or  par- 
sonage (1889  P.  L.  c.  11). 

In  others  there  are  express  restrictions 
besides  those  contained  in  the  mortmain 
acts  cited  in  note  6.  Thus  in  Maryland, 
the  bill  of  rights  (Art.  38)  makes  void 
all  gifts  and  devises  of  real  or  personal 
property  to  take  effect  on  the  donor's 
death  to  any  minister  or  religious  sect, 
or  for  its  use  without  legislative  author- 
ity, except  a  devise,  &c.,  of  five  acres 
or  less  for  a  church,  parsonage  or  bury- 
ing ground.  But  this  does  not  apply 
to  a  foreign  missionary  society.  Brown 
i).  Thompkins,  49  Md.  423.  In  Missis- 
sippi, devises  and  legacies  to  charitable 
uses  generally  are  made  void  (1892  An. 
Code,  §  4500).  A  devise  to  a  Methodist 
conference    is    void    under    this    act. 


Tatum  -v.  McLellan,  50  Miss.  1.  In 
Missouri,  the  Constitution  of  1865 
(Art.  1,  §§  12,  13)  prohibits  all  gifts  and 
devises  to  any  minister  as  such,  or  to  a 
religious  sect  or  denomination,  except 
gifts  or  devises  of  one  acre  for  build- 
ing. Under  this  it  was  held  that  even  a 
local  congregation  not  controlled  by 
any  ecclesiastical  organization  could  not 
take.  Boyce  v.  Christian,  69  Mo.  493. 
Nor  could  a  Roman  Catholic  arch- 
bishop take  in  his  individual  name,  the 
legacy  being  a  substitute  for  a  previous 
one  to  him  as  archbishop,  and  being 
shown  to  be  for  the  benefit  of  the  Roman 
Catholic  Church.  Kenrick  ■».  Cole,  61 
Mo.  572.  And  a  church  could  not  take 
a  money  bequest  for  building  a  church 
on  the  acre  allowed  it  by  law.  First 
Baptist  Church  «.  Robberson,  71  Mo. 
826 ;  although  it  could  take  a  larger 
devise  if  the  title  failed  as  to  all  but  one 
acre  of  it.  Barkley  v.  Donnelly  (Mo.),  19 
S.  W.  Rep.  305.  But  the  Constitution 
of  1875  (Art.  12,  §§  7,  8)  contains  no 
such  restriction,  and  a  bequest  may  now 
be  made  even  to  an  unincorporated 
church.  Lilly  b.  Tobbein,  103  Mo.  477. 
In  Virginia,  gifts  may  be  made  to 
schools  and  literary  purposes  by  deed 
or  will  (1887  Code,  §  1430),  but  to 
churches  and  religious  societies  by 
"conveyance"  only  (Id.  §  1398).  So, 
in  West  Virginia  as  to  both  schools  and 
churches  (1891  Code,  c.  57,  §§  1,  3). 
But  provision  is  made  for  the  appoint- 
ment of  trustees  who  can  take  lands  for 
religious  societies,  not  exceeding  four 


(?)  Atty.-Gen.  v.  Clarke,  Ambl.  423. 

(r)  Powell  «.  Atty.-Gen.,  3  Meriv.  48. 
See  also  Atty.-Gen.  v.  Comber,  2  Sim. 
«&  Stu.  93.  As  to  the  cases  where  be- 
quests to  poor  relations  are  considered 
as  bequests  to  charitable  uses,  see  White 


«.  White,  7  Ves.  433.  Atty.-Gen.  «. 
Price,  17  Ves.  371.  Gillam  n.  Taylor, 
L.  R.  16  Eq.  581.  See  and  compare 
Isaac  v.  Defriez,  Ambl.  599,  and 
Atty.-Gen.  e.  Northumberland,  7  C.  D. 
745. 
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but  also  all  bequests  for  public  pui-*poses,  wlietlier  local  or  general  (s), 
were  held  bequests  to  charitable  uses.  So  the  Royal  Society  and  the 
Royal  Geographical  Society  are  charitable  institutions  (<),  as  are  the 


acres  in  towns  and  sixty  acres  in  the 
country  (Id.  §  4).  A  devise  does  not 
come  within  the  term  "conveyance." 
Bible  Society  «.  Pendleton,  7  W.  Va.  79. 

So  far  as  charitable  uses  are  not  other- 
wise defined  or  restricted  by  statute, 
they  fall  within  the  categories  of  relief 
of  poverty  and  suffering,  the  promotion 
of  learning  and  religion,  and  works  of 
public  utility. 

1.  Charities  include  gifts  for  relief 
of  the  poor,  Lorings  «.  Marsh,  6  Wall. 
337  ;  Chambers  «.  St.  Louis,  39  Mo. 
548;  Derby  «.  Derby,  4  R.  I.  414; 
although  restricted  to  the  "  worthy  and 
unfortunate  poor,"  Dascomb  ».  Marston, 
80  Me.  323 ;  or  to  a  society  incorporated 
for  relief  of  widows  and  orphans  "for 
the  benevolent  purposes  of  the  society," 
Jones  i>.  Habersham,  107  TJ.  S.  174;  or 
to  relief  of  distressed  widows  and 
schooling  of  poor  children,  Jones  ». 
Habersham,  107  U.  S.  174  ;  or  of  poor 
widows,  De  Bruler  «.  Ferguson,  54Ind. 
549 ;  Mason  v.  Methodist  Episcopal 
Church, 13  C.  E.  Gr.  47;  or  poor  orphans. 
Commissioners  v.  Rogers,  55  Ind.  397 ; 
Vidal  ®.  Girard,  3  How.  127 ;  or  for 
orphan  schools.  State  v.  McQovern, 
3  Ired.  Eq.  9  ;  or  to  supply  fuel,  Webb 
«.  Neal,  5  Allen  575 ;  or  "  fuel  and 
other  necessaries  to  deserving  indigent 
persons  not  paupers,"  Daileyu.  New 
Haven,  60  Conn.  314 ;  or  for  the  relief 
of  testator's  poor  relatives,  Swasey  ®. 
American  Bible  Society,  57  Me.  538 ;  or 
the  education  of  poor  relatives,  to  be  se- 
lected by  the  executor.  Drew  v.  Wake- 
field, 54  Me.  397 ;  or  poor  relatives  of  Cal- 
vinistic  faith,  Swasey  «.  American  Bible 


Society,  57  Me.  538 ;  or  for  the  education 
of  a  nephew  for  the  Roman  Catholic 
priesthood.  Estate  of  Flaherty,  3  Pars. 
Cas.  186.  So,  gifts  for  the  support  and 
education  of  poor  persons  generally. 
States.  Griffith,  3 Del.  Ch.  393 ;  Swasey 
«.  American  Bible  Society,  57  Me.  528  ; 
Saltonstall  v.  Sanders,  11  Allen  446  ; 
McDonough  e.  Murdock,  15  How.  367  ; 
or  their  educationonly,  Newson«.  Starke, 
46  Ga.  88  (overruling  Beall  «.  Drane,  35 
Id.  430) ;  Heuser  ».  Allen,  43  111.  435  ; 
Moore  v.  Moore,  4  Dana  354  ;  Mason  v. 
Methodist  Episcopal  Church,  13  C.  E. 
Gr.  47 ;  Baldwin  ii.  Baldwin,  8  Halst.  Ch. 
311 ;  Clement  v.  Hyde,  50  Vt.  716 ;  or  for 
theeducationoffreedmen,  McAllister  ■!). 
McAllister,  46  Vt.  373  ;  or  of  poor  chil- 
dren (construed  to  be  poor  white  chil- 
dren, who  were  the  only  ones  admitted 
at  testator's  death  to  the  common  school 
referred  to  in  the  designated  school  dis- 
trict).    Leeds  v.  Shaw,  83  Ky.  79. 

So,  for  the  relief  of  the  poor  of  A., 
State  v.  Gerard,  3  Ired.  Eq.  210 ;  Urmey 
«.  Wooden,  1  O.  St.  160  ;  Mclntyre  v. 
Zanesville,  17  ib.  353 ;  Hornberger  «. 
Hornherger,  12  Heisk.  635  ;  or  of  poor 
women  and  children  of  A.,  Estate  of 
Robinson,  63  Cal.  620 ;  or  of  the  worthy 
poor  of  A.,  Hunt».  Fowler,  121  111.  269; 
Goodell  11.  Union  Association,  3  Stew. 
(N.  J.)  82 ;  Hesketh  v.  Murphy,  9  Id. 
805,  affig.  8  Id.  23 ;  or  of  poor  unmarried 
Protestant  women  of  A. ,  Tappan's  Ap- 
peal, 53  Conn.  412  ;  or  "  poor  families, 
widows  and  orphans,  and  newcomers  in 
distress"  in  A.,  Erskine  «.  Whitehead, 
84  Ind.  357 ;  or  for  the  relief  of  the 
poor  of    a  certain  church,   Attorney- 


(«)  See  Atty.-Gen.  v.  Pearce,  3  Atk. 
88.      Atty.-Gen.    ■».    Corporation    of 
Shrewsbury,  6  Beav.  330 
[*918] 


(t)  Beaumont  v.  Oliveira,  L.  R.  4  Ch. 
309,  affirming  the  decision  of  Stuart; 
V.-C.,inL.  R.  6Eq.  534. 
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Society  for   the   Protection    of 
the   Home   for   Lost  Dogs    (u). 

General  ».  Old  South  Church,  13  Allen 
474  ;  Whitman®.  Lex,  17  Serg.  &E.  38  ; 
or  of  the  Jewish  poor,  Mayer  v.  Society 
for  Visitation,  3  Brewst.  385 ;  or  of 
"worthy,  deserving,  poor,  white, 
American,  Protestant,  Democratic  wid- 
ows and  orphans  residing  in  Bridge- 
port," Beardsley  v.  Bridgeport,  53 
Conn.  489 ;  or  of  poor  widows  and 
orphans  of  A.  Camp  ».  Crocker,  54 
Conn.  31.  So,  for  ministerial  relief, 
Williams  v.  Pearson,  38  Ala.  399  ;  relief 
of  emigrants  and  travelers.  Chambers  v, 
St.  Louis,  39  Mo.  543  ;  or  seaman's  aid. 
Tucker  «.  Seaman's  Aid  Society,  7  Met. 
188  ;  or  for  a  charitable  society  genei'- 
ally,  Washburn  ».  Sewall,  9  Met.  380  ; 
Estate  of  Grandom,  6  Watts  &  S.  537. 

In  like  manner  charity  includes  gifts 
for  a  home  or  asylum  for  the  destitute, 
Odell «.  Odell,  10  Allen  1  ;  or  for  sea- 
men, Inglis  -0.  Trustees  Snug  Harbor, 
3  Pet.  9'9  ;  or  orjphans,  Cromie  v.  Louis- 
ville Orphan  Home,  3  Bush  371  ;  Drew 
e.  Wakefield,  54  Me.  397 ;  Attorney-Gen- 
eral V.  Moore,  3  0.  E.  Gr.  856;  La- 
grange Co.  J'.  Rogers,  55  Ind.  307  ;  or 
widows  and  orphans,  Pink  v.  Pink,  13 
La.  Ann.  301 ;  Milne  ».  Milne,  17  La. 
(O.  S.)  46  ;  or  infirm  women.  Chase  v. 
Stockett,  73  Md.  335 ;  or  aged  women, 
Gooch  «.  Association,  109  Mass.  558  ; 
Hazeltine  «.  Vose,  80  Me.  374  ;  or  the 
aged  poor.  Fellows  -o.  Miner,  119  Mass. 
541  ;  or  little  wanderers,  Hazeltine  v. 
Vose,  80  Me.  374 ;  or  for  the  building  and 
maintenance  of  a  hospital  for  females. 
Jones  V.  Habersham,  107  U.  S%  174. 
So,  a  gift  for  a  Masonic  lodge,  Indiana- 
polis «.  Grand  Master,  35  Ind.  518; 
Cruse  ®.  Axtel,  50  Ind.  49  ;  Duke  «. 
Puller,  9  N.  H.  536 ;  or  to  a  Masonic 
lodge   for   support  and   education  of 


Animals    liable  to  Vivisection    and 
So   also   a  bequest  to  the  British 

needy  widows  and  orphans  of  deceased 
Masons.  Williams  «.  Western  Star 
Lodge,  38  La.  Ann.  630  ;  Heiskell  «. 
Chickasaw  Lodge,  87  Tenn.  668. 

So  too,  a  gift  to  create  a  public  senti- 
ment to  abolish  slavery,  Attorney-Gen- 
eral V.  Garrison,  101  Mass.  337  ;  Jack- 
son v.  Phillips,  14  Allen  550  ;  or  for  the 
relief  of  fugitive  slaves,  Jackson  v.  Phil- 
lips, 14  Allen  550  ;  or  for  colonization. 
Wade  ».  American  Colonization  Society, 
7  Sm.  &  M.  695  ;  or  for  the  relief  of  bod- 
ily suffering.  Estate  of  Blenon,  Brightley 
338;  or  for  disabled  firemen.  Potts  «. 
Philadelphia  Society,  8  Phila.  336.  So, 
gifts  for  a  deaf  and  dumb  asylum,  Amer- 
ican Asylum  v.  Phoenix  Bank,  4  Conn. 
173 ;  or  for  a  hospital,  McDonald  v.  Mas- 
sachusetts General  Hospital,  130  Mass. 
433 ;  Burrill  ».  Boardman,  43  N.  Y.  354  ; 
Ouldi).  Washington  Hospital,  5  Otto  303; 
Philadelphia®.  Elliot,  3Eawle  170  ;  or  a 
burying  ground.  Chatham  ®.  Brainard, 
11  Conn.  60  ;  Baptist  Church  ®.  Presby- 
terian Church,  18  B.  Mon.  635  ;  Beaver 
®.  Filson,  8  Pa.  337. 

On  the  other  hand  privatebenevolence 
is  not  a  charity.  This  is  true  of  a  gift  to 
a  friendly  society  to  be  supported  by  con- 
tribution of  its  means.  Swift  ®.  Beneficial 
Society,  73  Pa.  St.  363 ;  Babb  ®.  Read,  5 
Rawle  151  ;  Estate  of  Blenon,  Briglitley 
338 ;  or  to  the  Infidel  Society  of  Philadel- 
phia, Zeissweiss  «.  James,  63  Pa.  St.  465. 
So,  gifts  for  maintaining  graves  of  testa- 
tor's family,  building  monuments,  &c., 
are  not  charities.  Bates  ®.  Bates,  134 
Mass.  110 ;  Holifield  ®.  Robinson,  79 
Ala.  419,  433  (overruling  Gilman  ®.  Gil- 
man,  43  Id.  9).  And  in  some  states  such 
a  gift  is  void  and  goes  to  the  next  of 
kin.  Knox  -o.  Knox,  9  W.  Va.  134  ; 
Carskadon  ®.  Toneyson,  17  W.  Va.  43  ; 


(%)  Re  Douglas,  35  C.  D.  473,  but 
qumre  whether  the  Society  for  the  Total 


Suppression  of  Vivisection  is  a  charity, 
ih. 
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Museum  (a;),  or  for  the  improvement   of  a   particular  city   (y),  or 
for  the  establishment  of  water-works  for  the  use  of  the  inhabitants 


Church  Extension  v.  Smith,  56  Md. 
363;  Piper  «.  Moulton,  72  Me.  155. 
So,  for  a  cemetery  at  A.  for  white  per- 
sons who  are  Christians .  Brown  «.  Cald- 
well, 33  W.  Va.  187.  And  a  condition 
forfeiting  a  gift  if  donee  does  not  ex- 
pend necessary  portion  in  care  of  testa- 
tor's burial  plot  will  not  he  enforced. 
Coit  V.  Comstock,  51  Conn.  853  ;  Piper 
•».  Moulton,  73  Me.  155. 

But  in  other  states  such  gifts  con- 
stitute a  valid  trust.  Thus  a  church 
may  take  for  its  own  uses  and  to  repair 
testator's  monument.  Attorney-Gren- 
eral  v.  Trinity  Church,  9  Allen  433. 
So,  a  legatee  may  take  a  trust  for  tes- 
tator's funeral  expenses  and  balance  to 
"  charitable  purposes,  masses,  &o.," 
Matter  of  Schouler,  134  Mass.  436 ;  or 
under  the  Connecticut  statute  (G.  S. 
§  3951)  to  apply  the  income  to  keep  tes- 
tator's burial  plot  in  good  order.  Bron- 
son  ».  Strouse,  57  Conn.  147.  So,  a 
gift  of  a  "  sufficient  sum  "  to  keep  burial 
plot  in  order  is  a  valid  trust,  and  the 
court  will  fix  the  sum.  Gafney  n. 
Kenison,  64  N.  H.  355.  So,  a  residu- 
ary gift  to  executors  for  the  erection  of 
a  suitable  monument  is  a  valid  trust. 
Bambridge's  Appeal,  97  Pa.  St.  483. 

3.  Gifts  for  educational  and  religious 
purposes  are  valid  charities.  This  is 
true  of  gifts  for  education  generally, 
Russell  D.  Allen,  107  U.  S.  168  ;  Treat's 
Appeal,  80  Conn.  113 ;  Birchard  «. 
Scott,  89  Conn.  63  ;  Craig  v.  Secrist,  54 
Ind.  430  ;  or  for  the  education  of  chil- 
dren of  a  certain  town.  Common  Coun- 
cil ».  State,  5  Ind.  834;  or  of  the 
colored  children  of  the  state.  Ex  parte 
Lindley,  33  Ind.  367  ;  or  for  the  main- 
tenance of  a  teacher  at  A.,  Sanderson 


V.  White,  18  Pick.  388 ;  or  for  a  public 
school  or  seminary,  Borford  Religious 
Society  «.  Harriman,  135  Mass.  321 ; 
Curling®.  Curling,  8 Dana 38  ;  McBride 
V.  Elmer,  3  Halst.  Ch.  107  ;  Newcomb 
V.  St.  Peter's,  3  Sandf.  Ch.  686 ;  Grif- 
fln  v.  Graham,  1  Hawks  96 ;  Wright  v. 
Sinn,  9  Pa.  St.  433  ;  Bell  ®.  Alexander, 
23  Tex.  850  ;  Paschal  v.  Acklin,  37  Tex. 
196 ;  or  a  public  high  school,  Hathaway 
V.  Sackett,  33  Mich.  97  ;  or  a  charitable 
school,  or  school  for  poor.  Matter  of 
New  York  Schools,  31  N.  Y.  574; 
Zanesville  Co.  v.  Zanesville,  30  0.  St. 
483.  So,  for  a  school  in  general,  Perin 
«.  Carey,  24  How.  465  ;  Puller  v.  Plain- 
field  Academy,  6  Conn.  544 ;  SUcox  «. 
Harper,  32  Ga.  639  ;  Hadley  «.  Hopkins 
Academy,  14  Pick.  340 ;  Chapin  v. 
School  District,  85  N.  H.  445 ;  Martin 
«.  McCord,  5  Watts  493  ;  Morrison  v, 
Beirer,  3  Watts  &  S.  81 ;  Franklin  v. 
Armfield,  3  Sneed  805  ;  Kelly  v.  Love, 
20  Gratt.  128  ;  or  to  support  a  teacher 
at  A.,  Sanderson  v.  White,  18  Pick. 
328  ;  or  for  a  college.  Miller  v.  Porter, 
53  Pa.  St.  393  ;  Vidal «.  Girard,  3  How. 
137 ;  even  in  another  state,  Taylor  «. 
Bryn  Mawr  College,  7  Stew.  (N.  J.) 
101 ;  or  a  theological  seminary.  Cham- 
bers V.  Baptist  Educational  Society,  1 
B.  Mon.  219  ;  Attorney-General  v.  Wal- 
lace, 7  B.  Mon.  611 ;  Phillips  Academy 
V.  King,  12  Mass.  546  ;  Trustees  ».  Peas- 
lee,  15  N.  H.  817  ;  or  a  professorship  in 
a  seminary.  Trustees  «.  Kellogg,  16  N. 
Y.  83  ;  or  for  a  Sunday  school  and  the 
purchase  of  Bibles,  Attorney-General  v. 
JoUey,  1  Rich.  Eq.  99  ;  or  a  private 
school,  Wetmore  v.  Parker,  53  N.  Y. 
450 ;  or  a  Friends'  school.  Price  v.  Max- 
well, 38   Pa.   St.    28;   or   school  and 


(s)  British  Museum  «.  White,  3  Sim. 
&  Stu.  594. 
(y)  Howse  v.  Chapman,  4  Ves.  543. 


Mitford  V.  Reynolds,  1  Phill.  Ch.  C.  185. 
Mayor  of  Faversham  «.  Ryder,  18  Beav. 
318.     5  De  Gex,  M.  &  G.  350. 
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of  a  particular  town  (s),  or  of  a  perpetual  botanical  garden  for  the 
public  benefit  (a);  and,  likewise,  bequests  for  the  promotion  of  the 
Protestant  religion,  as  for  the  advancement  of  the  Christian  religion 
among  infidels  {b),  or  for  the  establishment  of  a  preacher  in  a  particular 


meeting  house,  M.  Street  Baptist  So- 
ciety».  Hall,  8  R.  I.  334  ;  Brown  b.  Bap- 
tist Society,  9  R.  I.  177  ;  or  a  scientific 
school,  Stevens  v.  Shippen,  1  Stew.  (N. 
J.)  532  ;  or  a  school  where  no  book  to 
he  used  except  spelling  book  and  Bible. 
Tainter  v.  Clark,  5  Allen  66.  And 
where  property  is  devised  to  a  village 
for  building  a  high  school,  it  may  be 
used  as  a  public  school  and  in  connec- 
tion with  preparatory  grades.  Hatha- 
way ».  New  Baltimore,  48  Mich.  351. 

A  gift  for  building  and  maintenance 
of  a  library  is  a  good  charity,  though  it 
is  required  to  republish  testator's  infidel 
writings,  and  not  to  exclude  works  on 
account  of  their  heretical  character, 
although  the  condition  will  not  be  en- 
forced if  contra  bonos  mores.  Manners 
V.  Philadelphia  Library  Co.,  93  Pa.  St. 
165.  A  gift  for  a  library  is  a  good 
charitable  use,  Donohugh's  Appeal,  86 
Pa.  St.  306 ;  Miller  v.  Porter,  53  Pa. 
St.  393  ;  Dascomb  «.  Marston,  80  Me. 
333  ;  Brown  v.  Pancoast,  7  Stew.  (N.  J.) 
331 ;  or  for  a  school  library,  Maynard  v. 
Woodward,  36  Midi.  433 ;  or  a  Sunday 
school  library,  Fairbanks  ».  Lamson, 
99  Mass.  533  ;  or  a  library  and  reading 
room  for  a  certain  town,  Drury  ». 
Natick,  10  Allen  169  ;  or  for  the  literary 
fund  of  the  county .  Kinnaird  v.  Miller, 
25  Gratt.  107 ;  Literary  Fund  ».  Dawson, 
10  Leigh  147.  The  printing  of  a  library 
catalogue  will  be  included  in  a  trust  for 
purchasing  books  for  the  library,  and  for 
"expenses  of  taking  care  of  the  same." 
Eastman  v.  AUard,  149  Mass.  154. 

So,  a  gift  for  the  diffusion  of  useful 


knowledge  is  charitable — e.  g.,  to  be 
divided  amongst  clubs,  libraries,  &c.. 
Sweeny  v.  Sampson,  5  Ind.  465 ;  or  to 
be  expended  in  the  promotion  of  im- 
provements in  agriculture,  horticulture 
and  philosophy,  Rotch  v.  Emerson,  105 
Mass.  433  :  or  in  prizes  for  discovery  or 
improvement  in  lieat  or  light,  Amherst 
Academy  v.  Harvard  College,  13  Gray 
583 :  or  in  prizes  for  artists,  Almy  v. 
Jones,  R.  I.,  13  L.  R.  A.  414;  or  for  med- 
ical treatises  and  for  printing  anddistrib- 
uting  such  prize  treatises.  Palmer  v. 
Union  Bank,  17  R.  I.  637.  But  a  school 
to  be  maintained  by  subscription,  Kirk  v. 
King,  3  Pa.  St.  436 ;  or  a  private  medical 
school,  Stratton  v.  Physio-Medical  In- 
stitute, 148  Mass.  505,  is  not  a  charity. 

In  like  manner  religious  uses  are 
charitable.  This  applies  to  gifts  for 
building  or  maintaining  a  church, 
Grissom  v.  Hill,  17  Ark.  483  ;  Lock- 
wood  v.  Weed,  3  Conn.  387  ;  Ayres  v. 
Mead,  16  Conn.  391  ;  Miller  v.  Chitten- 
den, 3  Iowa  315  ;  Johnson  v.  Mayne,  4 
Iowa  180 ;  Baptist  Church  v.  Presby- 
terian Church,  18  B.  Mon.  635  ;  Swasey 
®.  American  Bible  Society,  57  Me. 
536  ;  Union  Baptist  Society  v.  Candia, 
3  N.  H.  30  ;  Baldwin  v.  Baldwin,  3 
Halst.  Ch.  311  ;  Goode  ®.  McPherson, 
51  Mo.  136  ;  Wright  v.  Trustees  Metho- 
dist Episcopal  Church,  Hoflm.  Ch.  303; 
Christie  «.  Gage,  3  T.  &  C.  344; 
Methodist  Episcopal  Church  v.  Reming- 
ton, 1  Watts  318 ;  Potter  v.  Thornton, 
7  R.  I.  353  ;  Gibson  v.  McCall,  1  Rich. 
L.  174  ;  King  v.  Grant,  55  Conn.  166  ; 
Pennoyer  «.  Wadhams,  30  Or.  374 ;  or 


(s)  Jones  V.  Williams,  Ambl.  651. 
Atty.-Gen.  ■».  Heelis,  3  Sim.  &  Stu.  67. 
.Atty.-Gen.  v.  Eastlake,  11  Hare,  305, 
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(a)  Townley  v.  Bedwell,  6  Ves.  194. 
(J)  Atty.-Gen.  «.  Virginia  College,  1 
Ves.  343. 
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chapel  (c),  or  for  the  benefit  of  the  pooi*  Dissenting  ministers  residing^ 
in  any  of  the  counties  in  England  (d),  or  a  bequest  for  keeping  in 
repair  the  fabric  or  the  ornaments  of  a  parish  church,  or  a  memorial 
window,  or  a  monument  in  it  (e),  or  for  the  repair  of  a  *parsonage  (/), 


for  the  support  of  its  Sunday  school  (un- 
incorporated), Eutaw  Church®.  Shively, 
67  Md.  493  ;  for  a  church  glebe  and  par- 
sonage, Sewall  0.  Cargill,  15  Me.  414  ; 
or  for  the  care  of  its  poor,  Succession  of 
Auch,  39  La.  Ann.  1048  ;  Webster  ». 
Morris,  66  "Wis.  366  ;  or  for  a  church 
and  burying  ground  ;  Beaver  «.  Tilson, 
8  Pa.  St.  827 ;  or  to  sustain  preaching, 
advance  educational  interests  of  the 
church,  and  apply  balance  to  pastor's 
salary,  Andrews  v.  Andrews,  110  111. 
333  ;  or  to  a  church  "  to  be  applied  to 
foreign  Missions. "  Kinney  v.  Kinney,  86 
Ky.  610.  So  too;  of  gifts  to  mission- 
ary and  Bible  societies,  *Hinckley  ». 
Thatcher,  139  Mass.  477;  Carter  i>. 
Balfour,  19  Ala.  814  ;  American  Bible 
Society  e.  Wetmore,  17  Conn.  181 ;  Beall 
V.  Fox,  4  Ga.  404  ;  Walker  ®.  Walker,  25 
Ga.  430 ;  Howard  «.  American  Peace  So- 
ciety, 49  Me.  388;  Maine  Baptist  Mission 
v>.  Portland,  65  Me.  92 ;  Straw  v.  Trus- 
tees, 67  Me.  493 ;  Bartlett  «.  King,  13 
Mass.  587 ;  Bliss  ®.  American  Bible  Soci- 
ety, 2  Allen  334 ;  Bartlett  v.  Nye,  4  Met. 
378 ;  Winslow  ».  Cummings,  3  Cush.  358; 
Parker  v.  Cowell,  16  N.  H.  149  ;  Horn- 
beck  V.  American  Bible  Society,  3  Sandf . 
Ch.  133  ;  American  Bible  Society  «. 
Marshall,  15  0.  St.  537 ;  Domestic  &  For- 
eign Missionary  Society's  Appeal,  30  Pa. 
St.  425 ;  American  Tract  Society  v.  At- 
water,  30  O.  St.  77 ;  or  to  a  peace  soci- 


ety, Tappan  «.  Debois,  45  Me.  132 ;  How- 
ard «.  American  Peace  Society,  49  Me. 
388  ;  or  to  a  missionary  society  in  aid  of 
freedmen's  schools,  Dascomb  u.  Marston, 
80  Me.  233  ;  or  a  Young  Men's  Christian 
Association,  Goodell  ®.  Union  Associa- 
tion, 3  Stew.  (N.  J.)  33;  or  for  the  support 
and  relief  of  ministers.  Trustees  ».  Eagle 
Bank,  7  Conn.  476 ;  Baptist  Society  v. 
Wilton,  3  N.  H.  508  ;  Second  Congrega- 
tional Society,  v.  First  Society,  14  N. 
315  ;  Brown  v.  Concord,  38  N.  H.  296  ; 
Dublin  Case,  38  N.H.  459 ;  Newmarket®. 
Smart,  4  Ain.  L.  Eeg.  (N.  S.)  390  ;  Trus- 
tees V.  Beatty,  1  Stew.  (N.  J.)  570  ;  Wil- 
liams ®.  Williams,  8  N.  Y.  525  ;  Ayres. 
V.  Mead,  16  Conn.  391;  Shapleigh  ». 
Pillsbury,  1  Me.  271 ;  McGirr  ®.  Aaron,. 
1  Pa.  (Peur.  &  W.)  49 ;  Gibson  ®.  McCall, 
1  Rich.  L.  174 ;  or  of  a  city  missionary, 
Sohier  v.  St.  Paul's  Church,  13  Met.  350; 
or  of  poor  theological  students.  White  «. 
Fiske,  32  Conn.  31  ;  McCord  ®.  Ochil- 
tree, 8  Blackf .  15  ;  and  to  prepare  them 
for  the  ministry.  Estate  of  Heddleson,  8 
Phila.  603  ;  Witman  v.  Lex,  17  Serg.  & 
R.  88  ;  or  for  the  Roman  Catholic  priest- 
hood. Estate  of  Flaherty,  3  Pars.  Cas. 
186  ;  or  for  the  support  of  preaching  ac- 
cording to  a  particular  denomination,. 
Kimball  v.  Universalist  Society,  34  Me. 
434  ;  Sowers  v.  Cyrenius,  39  0.  St.  29  : 
or  of  evangelical  preaching  and  religious, 
and  charitable  enterprises,Brown  v.  Kel- 


(c)  Grieves.  ®.  Case,  4  Bro.  C.  C.  67. 
S.  C.  1  Ves.  548.  Thornber  ®.  Wilson, 
3  Drewr.  345.  4  Drewr.  350 ;  but  see 
Doe  ®.  Aldridge,  4  T.  R.  364.  Doe  a. 
Copestake,  6  East,  338. 

-(d)  Waller  D.Childs,  Ambl.  534.  Atty.- 
Gen.  ®.  Fowler,  15  Ves.  85.     See  also 
Atty.-Gen.  ®.  Lawes,  8  Hare,  33. 
[*919] 


(«)  Hoare  «.  Osborne,  L.  R.  1  Eq. 
"585  ;  but  a  gift  for  the  perpetual  repair 
of  a  grave  or  vault  not  within  the  church 
is  not  a  charitable  legacy :  ib.  Re 
Vaughan,  33  C.  D.  187. 

(/)  Atty.-Gen.  v.  Chester,  1  Bro.  C.  C. 
444. 
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or  a  bequest  of  an  annual  sum  to  the  olei-k  of  a  parish  to  keep  the  chimes 
in  repair,  to  play  certain  psalms  {g),  or  to  the  vicar  or  curate  of  a  par- 
ticular place,  for  preaching  an  annual  sermon  on  a  certain  day  (A),  or 

sey,  3  Oush.  S43 ;  or  for  the  promotion  of 
piety  and  religion,  Going  v.  Emery,  16 
Pick.  107  ;  or  the  advancement  of  the 
Christian  religion  in  the  discretion  of 
the  executor.  Miller  ».  Teachout,  24  O. 


St.  525  ;  or  for  the  "purchase  and  dis- 
tribution of  such  religious  books  as  the 
trustees  shall  deem  best."  Simpson  ». 
Welcome,  72  Me.  496.  So,  a  gift  to  a 
Roman  Catholic  convent  is  a  charity. 
Academy  v.  Clemens,  50  Me.  167 ; 
Banks  n.  Phelan,  4  Barb.  80  ;  or  for 
"charitable  purposes,  masses,  &c." 
Matter  of  Schouler,  134  Mass.  436. 
So,  a  gift  ' '  for  missionary  purposes  to 
be  equally  divided  between  foreign  and 
domestic  missions,"  is  a  charitable  use 
under  California  Civil  Code.  Estate  of 
Hewitt,  94  Cal.  376. 

So  too,  a  gift  to  any  ecclesiastical 
body  or  convention,  e.  g.,  to  the  Gen- 
eral Assembly  of  the  Presbyterian 
Church,  Frierson  v.  General  Assembly, 
7  Heisk.  683 ;  or  the  Baptist  Convention, 
Reynolds  v.  Bristow,  87  Ga.  283 ;  or  the 
Methodist  Episcopal  Conference,  Green 
«.  Allen,  5  Humph.  170  ;  or  the  Shaker 
Community,  Gass  «.  Wilhite,  3  Dana 
170  ;  or  the  Schwenkenfelder  Society, 
Zimmerman  v.  Anders,  6  Watts  &  S. 
318;  or  the  Quaker  Yearly  Meeting,Dex- 
ter  V.  Gardner,  7  Allen  343  ;  Shotwell  v. 
Mott,  3  Sandf .  Ch.  46  ;  Magill  d.  Brown, 
Brightley  846  ;  Pickering  «.  Shotwell, 
10  Pa.  St.  33  ;  or  to  the  parish  of  A., 
Sutton  ®.  Cole,  3  Pick.  383  ;  or  the  Uni- 
versalist  denomination.  North  Adams 
V.  Fitch,  8  Gray  431. 

3.  Charitable  ptMic  uses.  The  fol- 
lowing have  been  held  to  be  good  :  An 
academy  of    arts  and    sciences  to  be 


opened  to  the  public,  Jones  v.  Haber- 
sham, 107  U.  S.  174  ;  an  art  institute,, 
when  necessary  funds  contributed, 
Almy  1).  Jones  (R.  I.),  12  L.  R.  A.  414;. 
a  gift  for  repairs  of  roads  and  bridges, 
Hamden  v.  Rice,  24  Conn.  350  ;  or  for 
shade  trees,  Cresson's  Appeal,  30  Pa.  St. 
437 ;  or  a  public  flower  garden,  Horn- 
berger  ».  Hornberger,  12  Heisk.  635  ;  or 
public  grounds  and  fountains.  Penny  «. 
Croul,  76  Mich.  471  ;  S.  C,  5  L.  R.  A. 
858  ;  or  public  drainage,  Henry  County 
».  Winnebago  Drainage  Co.,  53  111.  454 ; 
or  a  fire  engine  company,  Bethlehem  v. 
Perseverance  Co.,  81  Pa.  St.  445  ; 
Thomas  «.  Ellmaker,  1  Pars.  Cas.  98 ; 
for  building  a  townhouse,  Coggeshall 
«.  Pelton,  7  Johns.  Ch.  293  ;  for  public 
improvements,  Philadelphia  «.  Girard, 
45  Pa.  St.  9;  fertile  fire  insurance  patrol, 
Eire  Insurance  Patrol  ».  Boyd,  130  Pa. 
St.  634  ;  for  the  ' '  suppression  of  the 
manufacture,  sale  and  use  of  intoxicat- 
ing liquor,"  Haines  v.  Allen,  78  Ind. 
100  ;  for  the  publication  and  circulation 
of  the  works  of  Henry  George,  George  ». 
Braddock,  18  Stew.  (N.  J.)  757,  revg. 
Hutchins  v.  George,  17  Id.  136 ;  to  pro- 
tect colored  citizens  and  secure  to  them 
their  civil  and  political  rights.  Estate  of 
Lewis,  1  Pa.  Dist.  433.  But  not  a  bequest 
to  procure  woman's  rights  laws.  Jack- 
son «.  Phillips,  14  Allen  550  ;  S.  C,  96 
Mass.  539.  A  bequest  to  A.  &  B.,  how- 
ever, "  as  their  absolute  property,"  with 
request  that  they  use  it  to  further  that 
cause,  "but  neither  of  them  is  under 
any  legal  responsibility  to  anyone  or 
any  court  to  do  so,"  is  a  valid  bequest 
though  not  a  trust.  Bacon  v.  Ransom, 
139  Mass.  117. 


(g)  Turner  v.  Ogden,  1  Cox,  316.  1  Ves.  Sen.  330. 

(h)  Soresby  v.  Rollins,  Highm.  174.      Cox,  816. 
8.  C.  9  Mod.  331.    Durour  v.  Motteux, 
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to  build  an  organ  gallery  in  a  parish  church  («),  or  to  be  paid  on  a 
certain  day  to  the  singers  sitting  in  the  gallery  of  the  church  (le); 
were  deemed  bequests  to  charitable  uses  within  the  statute  of  mort- 
main. The  same  has  been  held  of  a  gift  "  for  the  benefit  and  advance- 
ment and  propagation  of  education  and  learning  in  every  part  of  the 
world,  as  far  as  circumstances  will  permit "  {I) ;  and  of  a  gift  for  the 
increase  and  encouragement  of  good  servants  (m).  A  pious  use  is  not 
necessarily  a  charitable  use  (n). 

So,  before  the  statute  43  Geo.  III.  c.  107,  bequests  to  the  corpora- 
tion of  Queen  Anne's  bounty,  for  the  augmentation  of  poor  vicarages 
(o),  or  small  livings  (jo),  were  holden  to  be  charitable  bequests  (<j) ; 
but  by  the  provisions  of  that  statute,  a  devise  of  real  estate,  as  well  as 
■of  any  goods  and  chattels,  for  the  benefit  of  Queen  Anne's  bounty,  is 
rendered  valid. 

Again,  bequests^  for  building  churches  are  regarded  as  charitable 
uses  (r).  But  by  statute  43  Geo.  III.  c.  108,  it  is  enacted,  that  all 
pei'sons  may,  by  will  executed  three  months  *at  least  before  death, 
iDequeath  all  their  estate  in  real  property,  not  exceeding  five  acres,  or 
goods  and  chattels,  not  exceeding  in  value  500Z.,  for  the  erecting, 
rebuilding,  repairing,  purchasing,  or  providing  any  church  or  chapel 
where  the  liturgy  of  the  Church  of  England  shall  be  used,  or  any 
mansion-house  for  the  residence  of  any  minister  of  the  Church  of 
England  officiating  in  such  church  or  chapel,  or  any  out-buildings, 
churchyard  or  glebe  for  the  same  respectively  (s).     The  act  proceeds 

(i)  Adnam  v.  Cole,  6  Beav.  858.  corporation  was  bound  by  its  rules  to 

(&)  Turner  d.  Ogden,  1  Cox,  316.  lay  it  out  in  land. 

©  Whicker  ».  Hume,  14  Beav.  509.  (r)  Pritchard    «.    Arbouin,   3    Russ. 

1.  De  Gex,  M.  &  G.  506.    7  H.  L.  C.  Chanc.  C.  456.     See  Doe  «.  Hawthorn, 

124.  2  B.  &  A.  96. 

(m)  Loscombe    «.   Wintringham,    13  (s)  Champney  ®.  Davy,  11  C.  D.  949. 

Beav.  87.    A  great  many  authorities  on  O'Brien  v.  Tyssen,  28  C.  D.  372.     See 

this  subject  will  be  found  collected  in  Dixon  «.  Butler,  3  Y.  &  Coll.  677.     A 

the  reporter's  note  to  the  above  case.  gift  of    the  proceeds  of   land   is  not 

See  also  Heath  «.  Chapman,  2  Drewr.  within  the  protection  of  this  act :    In- 

417.    A  trust  for  publishing  and  propa-  corporated  Church  Building  Society  ®. 

gating  "the  sacred  writings  of  Joanna  Coles,  5  De  Gex,  M.  &  G.  324.     Where 

Southcote,"  was  held  a  good  charitable  a  gift  of  pure  and  impure  personalty  is 

trust :  Thornton  v.  Howe,  31  Beav.  14.  made  to  trustees  to  erect  or  endow  a 

(»i)  Heath  «.  Chapman,  2  Drewr.  417.  church  they  are  entitled  to  500Z.  out  of 

(o)  Widmore  b.  Woodroffe,  Ambl.  636.  the  impure  personalty  as  well  as  to  all 

(p)  Middleton  D.  Clitherow,  3  Ves.  734.  the  pure  personalty.    Sinnett  «.  Her- 

(?)  In  these  cases  bequests  of  money  bert,  L.  R.  7  Ch.  232.     Champney  ». 

were  held  void,  on  the  ground  that  the  Davy,  vbi  aup. 

[*920] 
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to  provide  that  any  gift,  exceeding  five  acres,  or  600^.,  is  to  be  reduced 
by  order  of  the  chancellor  on  petition  :  And  that  no  glebe  containing 
upward  of  fifty  acres  shall  be  augmented  by  more  than  one  acre  (t). 

A  bequest  of  money,  to  be  raised  out  of  real  estate  for  the  purpose 
of  erecting  a  monument  to  the  testator's  memory,  is  not  a  charitable 
use  (u).  Nor  is  a  trust  to  repair,  and,  if  need  be,  rebuild,  a  vault  and 
tomb  for  the  testator  and  his  family  (x).  And  it  is  established  that  a 
gift  merely  for  the  purpose  of  keeping  up  a  tomb  or  a  building,  which 
is  of  no  public  benefit,  and  only  an  individual  advantage,  is  not  a 
chai'itable  Use  but  a  perpetuity,  and  therefore  void  (y). 

*Again,  a  gift  to  one  of  the  chartered  companies  in  the  city  of 
London,  for  an  increase  of  their  ^stock  of  corn  for  the  service  of  the 
market  in  London,  is  a  donation  for  the  benefit  of  the  company  and 
its  revenues,  and  not  a  charitable  use  (a).  Whether  a  bequest  to  a 
friendly  society  in  aid  of  its  funds  is  or  is  not  a  bequest  to  charitable 
uses  seems  an  open  question  (a). 

With  regard  to  the  exception  in  favor  of  the  universities,  and  the 
colleges  of  Eton,  Winchester,  and  Westminster,  it  was  ,p^g  exceptions 
under  the  Georgian  statute  held  that  the  legislature  °^  'the^'^unfve*- 
meant  to  except  such  devises  only  as  were  really  and  ^'"^^  = 
bona  fide  for  the  benefit  of  the  colleges,  and  not  those  in  which  the 
legal  interest  only  passes  to  the  college,  in  trust  for  other  charitable 
purposes  (5).  The  act  of  1888  does  not  extend  to  Scot-  bequests  of  land 
land  or  Ireland  (sect.  11),  nor,  as  it  is  local,  will  it  Snfor'the'cSoI 
extend  to  prohibit  dispositions  of  real  estate,  or  personal  "^'^^  '• 

(f)  It  is  also  provided  by  sect.  1  that  party's  own  interment,  it  was  so  with 

the  act  shall  not  extend  to  enable  any  respect   to  that  of   his    family.      Bed 

person  within  age  or  of  non-sane  mem-  qumre,  and  see  infra,  note  (y). 

ory,  nor  women  covert  without  their  (y)  Tliompson  v.  Shakespear,  1  Johns, 

husbands,  to  make  any  such  gift,  grant  613.     Came  ».  Long,  3  De  Gex,  F.  & 

or  alienation.      This  proviso  has  been  J.  75.     Rickard  v.  Robson,  31  Beav. 

held  not  to  be  affected  by  the  provisions  244.     Hoare  v.  Osborne,  L.  R.  1  Eq. 

of    sect.    1,  sub-s.    1   of    the    Married  585.    Dawson  ®.  Small,  L.  R.  18  Eq. 

Women's    Property    Act,    1883.      Re  114.    Re  "Williams,  5  C.  D.  735.     Re 

Smith's  Estate,  35  C.  D.  589.  Birkett,  9  0.  D.  576.     Re  Vaughan,  33 

(u)  Mellick  v.  The  Asylum,  1  Jacob.  C.  D.  187.    Secus,  as  to  a  tomb  or  mon- 

180.    Adnam  v.  Cole,  6  Beav.  353.    See  ument  within  the  church :   Hoare  v.  Os- 

Mitford  «.  Reynolds,  1  Phill.  C.  0. 185.  borne,  uhi  sup.,  ante,  p.  *920. 

16  Sim.  105.  (z)  Atty.-Gen.  ®.  Haberdashers'  Com- 

(.r)  Doe   «.    Pitcher,   6  Taunt.    359.  pany,  1  Mylne  &  K.  430. 

However,  Lord  Ellenborough  expressed  (a)  Re  Clark's  Trusts,  1  0.  D.  497. 

an  opinion  that,  although  it  was  not  a  Pease  «.  Pattinson,  33  C.  D.  154. 

charitable   use,    with   respect    to   the  (5)  Atty.-Gen.  «.  Tancred,   1   Edea 
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property  connected  with  real  estate,  in  the  West  Indies,  or  other  colo- 
be  ne  t     f  nies  (c).    But  bequests  of  personal  estate,  connected  with 

*'^°t  of  Ja°?j  real  estate  in  England,  to  be  laid  out  in  Ireland,  &o.,  for 
out  in  Scotland :  charitable  uses,  are  void  (d).  And  in  land  in  Scotland, 
the  case  of  Atty.-Gen.  v.  Mill  (e),  where  a  Scotchman,  by  will  in  the 
English  form,  *made  in  England,  gave  the  residue  of  his  personal 
estate  to  trustees,  of  whom  some,  but  not  all,  were  resident  in  Scot- 
land, upon  trust,  to  lay  out  the  same  in  the  purchase  of  lands,  or  rents 
or  inheritance  in  fee  simple,  for  the  intent  expressed  in  an  instrument 
of  even  date  with  his  will ;  and  by  that  instrument  he  directed  the 
trustees  of  his  will  to  pay  the  rents  annually  to  certain  other  trustees 
who  at  all  times  were  to  be  persons  residing  within  twenty  miles  of 
Montrose,  to  be  by  them  applied  to  the  relief  of  indigent  ladies  in, 
Montrose,  or  within  twenty  miles  of  that  town :  it  was  holden  by 
Lord  Lyndhurst,  and  afterward  by  the  House  of  Lords,  that  the 
bequest  was  void. 

It  is  necessary  to  advert  to  a  class  of  bequests  on  which  the 
caeeB  of  bequests  Georgian  Statute  was  held  not  to  operate.  This  class 
compamed^ljy  be-  Consists  of  Cases  where  there  is  a  bequest  to  particular 
quests  to  charity:  legatees,  to  which  the  statute  does  not  apply,  accom- 
panied by  a  disposition  void  by  the  operation  of  the  statute  :  In  these 
cases  the  rule  is,  that  if  the  two  objects  are  not  inseparably  blended, 
the  bequest  in  favor  of  the  unobjectionable  purpose  will  be  supported, 
.although  the  charitable  disposition  shall  fail  (/")  :  but  if  the  unobjec- 
tionable bequest  be  so  mixed  up  with  the  purpose  of  the  charity,  as  to 
be  dependent  on  it,  the  bequest  must  be  considered  indivisible  and 
void  (V). 

15.  Atty.-Gen.  ®.  Munby,  1  Meriv.  {g)  Curtis  ».  Hutton,  14  Ves.  537. 
327.  See  also  Atty.-Gen.  ».  Whorwood,  («)  8  Russ.  Chanc.  C.  328.  5  Bligh, 
1  Ves.  Sen.  534.  It  was  said  by  Lord  N.  C.  593.  The  gift  would  have  been 
Northington,  in  The  Atty.-Gen.  v.  Tan-  good  if  the  trustees  had  had  an  optica 
cred,  that  the  exception  extends  only  to  of  buying  the  lands,  &c.,  either  in  Scot- 
colleges  established  in  the  university  at  land  or  in  England, 
the  time  of  the  statute :  but  this  dis-  (/)  Blandford  t>.  Fackerell,"  4  Bro. 
tinction  was  doubted  by  Lord  Lougli-  C.  C.  394.  Doe  ».  Aldridge,  4  T.  R. 
borough  :  Atty.-Gen.  ■».  Bowyer,  3  Ves.  264.  Atty.-Gen.  ii.  Stepney,  10  Ves. 
728.  22.  Waits  v.  Webb,  Madd.  &  Geld, 
(c)  Atty.-Gen.  s.  Stewart,  2  Meriv.  71.  Doe  v.  Pitcher,  6  Taunt.'  359. 
143.  Nor  to  the  East  Indies  :  Mayor  of  Doe  ».  Wrighte,  2  B.  &  A.  710.  Doe 
Lyons*.  E.  I.  Comp.,  1  Moo.  P.  C.  175,  ?>.  Harris,  16  M.  &  W.  517. 
298.  Mitford  v.  Reynolds,  1  Phill.  C.  C.  {g)  Durour  v.  Motteux,  1  Ves.  Sen. 
185,  192.  Whicker  v.  Hume,  7  H.  L.  323.  Atty.-Gen.  v.  Goulding,  2  Bro. 
C.  124.  0.  C.  428.  Atty.-Gen.  «.  Whitchurch, 
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A  gift  over  to  take  effect  if  the  previous  gift  should  be  adjudged 
void  by  the  law  of  mortmain,  is  valid  (A).  Gift  over  if  the 

Bequests  to  charitable  uses,  made  void  by  the  statute,  Bhou'id°^be  toS 
♦devolve  on  the  testator's  heir  (i),  or  his  next  of  kin  (h),  ""'"''  the  statute. 
or  the  residuary  legatees,  according  to  the  nature  of  the  quests void'by the 
property  bequeathed,  and  the  language  of  the  will  (I),      statute  devolve. 

It  must  be  observed  in  conclusion,  that  purposes  of  indefinite  be- 
liberality  and  benevolence,  or  private  charity,  do  or ^^'^  benevofeut 
not  amount  to  "  charitable  uses,''  in  the  sense  in  which  vafe "charity,  not 
that  expression  is  used  in  the  courts  of  law  and  equity,  '='"'"""''<'  ''^^^■ 
with  reference  to  the  present  subject :  8  Thus,  a  bequest  in  trust  for 
such  objects  of  "  benevolence  and  liberality "  as  the  trustee  in  his 
own  discretion  shall  most  approve  (m),  is  not  a  legacy  to  a  charitable 
use.     So  it  was  held  by  the  Court  of  King's  Bench  (w),  that  a  devise 


3  Ves.  141.  Atty.-Gen.  e.  Davles,  9 
Ves.  535.  Atty.-Gen.  v.  Hinxman,  3 
Jac.  &  Walk.  170.  Limbrey  «.  Gurr, 
Madd.  &  Geld.  151.  See  also  Morice  v. 
Bp.  of  Durham,  10  Ves.  538.  Mltford 
V.  Reynolds,  1  Phill.  Ch.  C.  185,  196. 
16  Sim.  105.  Smith  ».  Oliver,  11  Beav. 
481.     Re  Cox,  7  C.  D.  304. 

(/t)  Carters.  Green,  3  Kay  &  J.  591. 
Warren  v.  Rudall,  4  Kay  &  J.  608. 
Hall  ®.  Warren,  9  H.  L.  C.  430. 

(»)  Arnold  «.  Chapman,  1  Ves.  Sen. 
108.     Glbbs  n.  Rumsey,  3  V.  &  B.  394. 

(A)  Howse  «.  Chapman,  4  Ves.  543. 

(0  See  ante,  p.  *585.  Cooke  «.  Sta- 
tioners' Company,  3  Myln.  &  K.  363. 
Henchman  v.  Atty.-Gen.,  3  M.  &  K. 
485. 

8.  Benevolent  objects  are  not  i'pso 
facto  charitable.  Norris  «.  Thompson,  5 
C.  E.  Gr.  489,  affg.  4Id.  307  ;  De  Camp 
».  Dobbins,  3  Stew.  (N.  J.)  36 ;  Chamber- 
lain ».  Stearns,  111  Mass.  367  ;  Salton- 
stall  «.  Sanders,  11  Allen  446  ;  Adye  v. 
Smith,  44  Conn.  60.  A  gift  to  such 
' '  benewlent  or  charitable  "  objects  as 
executors  may  select,  which  is  too  in- 
definite except  as  a  charity,  will  not 
be  sustained  as  such.  Norris  v.  Thomp- 
son, ubi  supra.  So,  a  gift  in  the  alterna- 
tive to  a  charity  or  to  a  specific  purpose 


which  is  not  charitable.  Taylor  ». 
Keep,  3  111.  App.  368.  But  a  gift  to  a 
church  for  its  "  missionary,  educational 
and  benevolent  enterprises "  is  suffi- 
ciently defined  as  a  charity.  De  Camp 
«.  Dobbins,  ubi  supra.  So,  a  gift  to  es- 
tablish a  permanent  fund  for  the  charit- 
able assistance  and  benefit  of  indigent 
women.  Tappau'sAppeal,53Conn.  413. 
Private  benevolence  to  one's  own  rela- 
tives is  not  a  charity,  e.  g.,  a  perpetual 
trust  for  my  descendants  who  may  be 
destitute.  Kent  v.  Dunham,  143  Mass. 
316  (there  being  none  such  at  testator's 
death  as  in  Attorney-Gen.  «.  Price,  17 
Ves.  371,  and  Attorney-Gen.  v.  North- 
umberland, L.  R.  7  Ch.  D.  743).  But 
see  Gillam  ».  Taylor,  L.  R.  16  Eq.  581. 
On  the  Other  hand,  a  fund  to  be  divided 
"among  my  relatives  and  for  benevo- 
lent objects  "  has  been  held  to  be  a  chari- 
table use.  Goodale  ii.  Mooney,  60  N.  H. 
538.  So,  "for  such  works  of  religion 
or  benevolence  "  as  the  executors  may 
select,  where  from  the  whole  will  it 
appears  that  ' '  benevolence  "  is  used  in 
the  sense  of  charity.  Pell  -o.  Mercer,  14 
R.  I.  413. 

(m)  Morice  v.  Bp.  of  Durham,  9  Ves. 
399.     10  Ves.  533. 

(n)  Doe  13.  Copestake,  6  East,  338. 
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to  trustees  of  a  reversion  in  land,  to  be  applied  by  them  and  their 
successors,  and  the  officiating  ministers  for  the  time  being  of  a 
Methodist  congregation,  as  they  should  think  fit  to  apply  the  same, 
was  not  a  devise  to  charitable  uses  within  the  stat.  9  Geo.  II.  c.  36. 
Again,  a  bequest  for  such  "benevolent  purposes,"  as  the  trustees  in 
their  integrity  and  discretion  may  agree  on  (o),  or  "  to  be  given  in 
private  charity  "  (/> )  is  not  to  be  considered  a  bequest  to  charitable 
uses  (y). 

*This  distinction  is  attended  with  important  consequences,  inasmuch 
as  the  rule  is  completely  established,  that  where  a  charitable  purpose 
(in  the  technical  sense)  is  expressed,  however  general,  the  bequest 
shall  not  fail  on  account  of  the  uncertainty  or  failure  of  the  object  ;  * 

(o)  James  ».  Allen,  3  Meriv.  17.     As      as  indefinite.     1  Jarman  on  Wills  403 ; 


to  cases  where  the  disposition  of  a  fund 
for  charitable  purposes  is  left  to  the 
discretion  of  legatees  in  trust,  see  Waldo 
11.  Oaley,  16  Ves.  206.  Down  o.  Wor- 
rall,  1  M.  &  K.  561.  Horde  «.  Lord 
Suffolk,  3  M.  &  K.  59.  Ellis  v  Selby, 
1  Mylne  &  Cr.  286.  Baker  v.  Sutton, 
1  Keen,  224.  Nightingale  «.  Goulburn, 
5  Hare,  484.  2  Phill.  Ch.  C.  594. 
Townshend  «.  Carus,  3  Hare,  257. 
Kendall  v.  Granger,  5  Beav.  300. 
Salusbury  «.  Denton,  3  Kay  &  J.  529. 
Wilkinson  v.  Lindgren,  L.  R.  5  Ch. 
570. 

(p)  Ommanney  v.  Butcher,  1  Turn.  & 
Russ.  260.  See  also  Vezey  i).  Jamson, 
1  Sim.  &  Stu.  71.  Nash  ■».  Morley,  5 
Beav.  177. 

(j)  Where  a  will  contained  a  direc- 
tion that  debts  and  legacies  (other  than 
charitable  legacies)  should  be  paid  out 
of  impure  personalty  and  charitable 
legacies  out  of  pure  personalty,  and  a 
bequest  to  each  of  ten  poor  clergymen 
of  the  Church  of  England  to  be  selected 
by  a  friend  of  the  testator's,  it  was  held 
by  Malins,  V.-C,  that  these  were  not 
charitable  legacies,  but  payable  out  of 
the  testator's  general  estate.  Thomas 
V.  Howell,  L.  R.  18  Eq.  198. 

9.  Charitable  uses  being  more  favored 
than  other  indefinite  gifts,  are  often 
sustained  where  other  gifts  would  fail 
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Perry  on  Trusts,  §  713;  Beaver  ».  Filson,. 
8  Pa.  St.  327;  Attorney-General «.  Jolly,. 
1  Rich.  Eq.  99  ;  Burr's  Executors  «. 
Smith,  7  Vt.  241  ;  Button  «.  American 
Tract  Society,  23  Vt.  336.  But  this  rule 
is  generally  confined  within  the  scope  of 
the  statute  of  48  Eliz.  Story  Eq.  §1158. 
And  in  some  states  a  stricter  rule  is  fol- 
lowed. Thus  in  New  York,  "Charitable 
limitations  of  property  in  favor  of  cor- 
porations competent  by  statute  law  to 
hold  them,  are  valid  or  invalid  on  the 
same  grounds  as  other  limitations 
between  natural  persons,  and  are  refer- 
able to  the  general  system  of  law  which 
governs  in  the  ordinary  transactions  of 
mankind."  Rapallo,  J.,  in  Holland  «. 
Alcock,  108  N.  Y.  887. 

These  questions  occur  where  there  is 
an  indefinite  beneficiary  or  trustee,  or 
where  the  subject  or  purpose  of  the 
gift  is  indefinite.  Thus,  a  charitable 
gift  to  an  unincorporated  or  iioluntary 
society  is  good.  Succession  of  Vance, 
39  La.  Ann.  371  ;  or  to  a  church  incor- 
porated only  after  testator's  death. 
Pennoyer  «,  Wadhams,  20  Or.  274. 

So,  charitable  gifts  to  an  undefimct 
object  or  class  are  not  too  indefinite,  e.  g. , 
for  the ' '  benefit  of  the  poor,"  Lorings  v. 
Marsh,  6  Wall.  337  ;  or  the  "support 
of  orphans,"  Perin  «.  Carey,  24  How. 
465;    or  to  a  certain  town   "for  the 
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worthy  and  unfortunate  poor,"  Das- 
comb  V.  Marston,  80  Me.  323  ;  or  to 
county  commissioners  "  for  tbe  orphan 
poor  and  other  destitute  persons  of  the 
county,"  Lagrange  Co.  «.  Rogers,  55 
Ind.  397  ;  or  for  the  poor  of  a  certain 
township  in  the  county,  Lawrence  Co. 
V.  Leonard,  83  Pa.  St.  206  ;  or  for  the 
' '  relief  of  the  most  deserving  poor  of 
A.,"  Hesketh  v.  Murphy,  9  Stew.  (N.  J.) 
305,  affg.  8  Id.  23  ;  or  to  a  church  "  for 
the  poor  members  of  the  church,"  Trus- 
tees v.  Wilkinson,  9  Stew.  (N.  J.)  141  ;  or 


for  the  support  of  "  poor  widows  of  irre- 
proachable character,  who  have  resided 
not  under  three  years  within  eight  miles 
of  the  town  of  W.,  and  have  no  certain 
income,"  De  Bruler  «.  Ferguson,  54  Ind. 
549  ;  or  for  an  asylum  for  Protestant 
widows  and  orphans,  Fink  ■».  Fink,  13 
La.  Ann.  301  ;  or  a  home  for  indigent 
women  in  R.,  Coit  v.  Comstock,  51 
Conn.  353 ;  or  a  home  for  poor  chil- 
dren, Barkley  «.  Donnelly,  Mo.  19,  S. 
W.  Rep.  305 ;  or  for  supporting  an 
orphan  asylum  (without  any  provision 


if)  By  Sir  Wm.  Grant  in  Morice  v. 
Bishop  of  Durham,  9  Ves.  405.  Simon 
V.  Barber,  5  Russ.  112.  Hayter  v. 
Trego,  5  Russ.  113.  Bennett  ii.  Hayter, . 
2  Beav.  81.  Attorney-Gen.  v.  Lawes, 
8  Hare,  32.  Loscombe  «.  Wintringham, 
13  Beav.  87.  The  distinction  seems  to  be 
that,  where  there  is  a  general  indefinite 
charitable  purpose,  not  fixing  itself  on 
any  particular  object,  the  disposition  is 
in  the  King  by  the  sign  manual ;  but 
where  the  gift  is  to  trustees,  with  gen- 
eral or  some  object  pointed  out,  which 
fail,  the  court  will  take  upon  itself  the 
execution  of  the  trust :  Ommanney  ». 
Butcher,  1  Turn.  &  Russ.  370.  Mog- 
gridge  i).  Thackwell,  7  Ves.  36.  Atty.- 
Gen.  v.  Gladstone,  13  Sim.  7.  Reeve  v. 
Atty.-Gen.,  3  Hare,  191.  Pocock  «. 
Atty.-Gen.,  8  C.  D.343.  Wilkinson®. 
Lindgren,  L.  R.  5  Ch.  570.  Re  Jarman's 
Estate,  8.  C.  D.  584.  For  cases  where 
the  court  executed  the  trust  cy-prh,  see 
Atty.-Gen.  «.  Ironmongers'  Co.,  3  M.  & 
K.  576.  Atty.-Gen.  v.  Boultbee,  2  Ves. 
380.  Hayter  v.  Trego,  5  Russ.  113. 
Mayor  of  Lyons  v.  Adv.-Gen.  of  Ben- 
gal, 1  App.  Cas.  91.  Biscoe  ».  Jack- 
son, 35  C.  D.  460.  Re  Slevin  [1891],  3 
Ch.  336,  reversing  Stirling,  J.  [1891],  1 
Ch.  373.    For  cases  where  the  court 


would  Tiot  execute  the  trust  cy-prh,  see 
Cherry  v.  Mott,  1  M.  &  Cr.  133.  Clarke' 
«.  Taylor,  1  Drew.  642.  Russell  v. 
Kellett,  3  Sm.  &  G.  364.  Langford  v. 
Gowland,  3  Gifl.  617.  New  «.  Bon- 
aker,  L.  R.  4  Eq.  555.  Re  Prison 
Charities,  L.  R.  16  Eq.  139.  Fisk  v. 
Atty.-Gen.,  L.  R.  4  Eq.  531.     ReOvey, 

39  C.  D.  560.  Re  White's  Trusts,  33^^ 
C.  D.  449. 

10.  In  general,  cy-prh  execution  is  not 
recognized  in  the  United  States.  Carter 
('.  Balfour,  19  Ala.  814  ;  Williams  v. 
Pearson,  38  Ala.  399;  White  v.  Fiske,  33 
Conn.  31  ;  Adams  «.  Bass,  18  Ga.  130 ; 
Gillman  v.  Hamilton,  16  111.  325  ;  Stark- 
weather 0.  American  Bible  Society,  72 
III.  50  ;  Grimes  ®.  Harmon,  35  Ind.  346  ; 
Miller  ».  Chittenden,  2  la.  315  ;  Lepage 
».  McNamara,  5  la.  146  ;  Curling  v. 
Curling,  8  Dana  38  ;  Beekman  ».  Bon- 
sor,  37  Barb.  360,  S.  C,  33  iST.  Y.  298  ; 
Fuller's  Will,  75  Wis.  431 ;  McAuley  «. 
Wilson,  1  Dev.  Eq.  276  ;  Holland  v. 
Peck,  2  Ired.  Eq.  255  ;  Board  of  Edu- 
cation «.  Edson,  18  O.  St.221;  Methodist 
Church  11.  Remington,  1  Watts  318 ; 
Pringle  «.  Dorsey,  3  8.  C.  509 ;  Smith  v. 
Nelson,  18  Vt.  554  ;   Heiss  v.  Murphy, 

40  Wis.  276.  Thus,  the  courts  wilP 
refuse  to  execute  a  legacy  to  a  pri- 
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But  where  a  bequest  is  for  a  purpose  of  liberality  or  benevolence,  pi- 
private  charity,  not  amounting  to  a  "  charitable  use,"   and  is  of  a 


lor  erecting  it),  Barkley  «.  Donnelly,  vhi 
iwpra.  So,  too,  a  "fund  to  be  devoted  to 
iuman  beneficence  and  charity,  calling 
attention  to  the  poor,  and  especially  to 
the  aged,  the  infirm  and  the  lonely," 
Estate  of  Hinckley,  58  Cal.  457  ;  or  for 
destitute  'women  and  children  of  A., 
"in  such  manner  as  trustee  may 
deem  most  proper  and  beneficial," 
Estate  of  Robinson,  63  Cal.  620;  or 
"some  poor  Jewish  family  residing  in 
If.,"  Bronson  v.  Strouse,  57  Conn.  147  ; 
or  "  among  my  relatives  and  for  such 


benevolent  objects  in  such  sums  as  in 
their  judgment  shall  be  for  the  best," 
Goodale  «.  Mooney,  60  N.  H.  538  ;  or 
"  for  the  relief  of  the  most  destitute 
of  my  relatives,"  in  the  discretion 
of  executor.  Gafney  «.  Kenison, 
64  N.  H.  355.  So,  a  "fund  to  be 
given  to  any  of  my  heirs  ■who  are  in 
need,"  or,  expended  for  charitable  pur- 
poses as  my  executors  may  think,  fit 
(although  the  latter  was  held  to  be 
indefinite  and  void).  Webster  ».  Morris, 
66  Wis.  366.     But  a  gift  to  ' '  my  next  of 


vate  medical  school  which  had  ceased 
to  exist  before  the  testator's  death,  Strat- 
ton  •».  Physico-Medical  Institute,  148 
Mass.  505  ■;  or  to  divert  a  trust  fund 
from  a  female  academy  in  L.  which  had 
become  impracticable,  to  a  public  school 
elsewhere,  near  L.  Adams  Academy 
•».  Adams,  65  N.  H.  225.  So,  a  bequest 
to  the  "missionary  cause"  of  the 
Methodist  Church  cannot  be  claimed 
by  a  missionary  society  in  New  York 
to  which  testator  habitually  sent  his 
missionary  contributions.  Missionary 
Society  n.  Chapman,  138  Mass.  265.  So, 
under  a  bequest  to  a  town  for  a  library, 
another  library  corporation  being  after- 
ward formed  for  the  express  purpose,  the 
court  will  not  divert  the  gift  to  the  new 
trustee  without  consent  of  donor  except 
in  Case  of  urgent  necessity.  Cary 
Library  «.  Bliss,  151  Mass.  364.  So, 
where  competent  trustees  are  named 
and  the  trust  clearly  defined  for  an 
orphan  asylum,  the  court  will  not  go 
beyond  the  terms  of  the  will  to  overrule 
the  discretionary  management  of  the 
trustees  (one  of  whom  was  a  Protestant) 
and  place  the  charity  under  Roman 
Catholic  ecclesiastical  control,  although 
the  testator  was  a  Romanist  and  directed 
that  the  institution  should    be  called 


after  the  name  of  his  own  church, 
"The  St.  James  Roman  Catholic 
Orphan  Asylum."  Attorney-General  ». 
Moore,  4  C.  E.  Gr.  503,  affg.  3  Id.  256. 

The  court  will  not  interfere  with  the 
discretion  vested  in  the  trustees  by  the 
will.  Adams  Academy  d.  Adams,  65  N. 
H.  225.  Nor  will  the  court  allow  a 
state  insane  asylum,  receiving  the  insane 
of  A.,  to  take  a  bequest  for  a  city 
insane  asylum,  for  A.,  Succession  of 
Vance,  36  La.  Ann.  559  ;  or  a  Methodist 
Episcopal  conference  to  dispose  of 
property  devised  to  a  particular  church 
under  its  control.  Boxwell  ».  AflBeck, 
79  Va.  402. 

On  the  other  hand,  where  the  gift  is 
for  the  purchase  of  books  "  for  the 
Young  Men's  Institute,  or  any  public 
library  which  may  from  time  to  time 
exist"  In  A.,  the  trustee  may  prefer  a 
public  library  afterward  established  to 
the  Institute,  although  the  latter  was 
the  only  existing  public  library  at  the 
time  of  testator's  death.  New  Haven 
&c.  Inst.,  ®.  New  Haven,  60  Conn.  32. 
So,  where  the  trustee  has  by  the  will 
discretion  in  manner  of  investment,  he 
will  not  be  confined  by  the  court  to  real 
estate  securities.  Scott  ».  Union,  39  0. 
St.    153.     So,  under    a    trust   for   the 
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nature  so  general  and  undefined  as  to  be  incapable  of  being  executed 
by  the  court,  it  fails  altogether,  and  the  heir-at-law,  or  the  next  of  kin, 

the  county  court,  Moore  v.  Moore,  4 
Dana  354;  or  of  "poor  children"  of 
the  county.  Newson  «.  Starke,  46  Ga. 
88,  overruling  Beall  v.  Drane,  25  Ga. 
430.  So,  Heuser  u.  Allen,  42  111.  425. 
So,  for  the  education  of  the  poor  of  S. 
County,  Paschal  «.  Acklin,  27  Tex.  196  ; 
or  of  colored  children  of  the  state,  Ex 
parte  Lindley,  32  Ind.  867  ;  Craig  ». 
Secrist,  54  Ind.  549  ;  or  of  worthy  indi- 
gent females,  Dodge  «.  Williams,  46 
Wis.  70;  or  "pious  indigent  youths 
preparing  for  the  ministry    .    .    .    who 


kin  who  may  be  needy,"  was  held  to  be 
too  indefinite  in  Fontaine  ».  Thompson, 
80  Va.  229. 

So,  gifts  for  the  education,  &c.,  of 
"  Indian  and  African  children  in  the 
United  States"  as  trustees  deem  best. 
Treat's  Appeal,  30  Conn.  113 ;  or  the 
education  of  poor  children,  Lepage  v. 
McNamara,  5  Iowa  146;  or  the  education 
and  support  of  "  poor  white  citizens  of 
K.  Co.,"  State  v.  Griffith,  2  Del.  Ch.  392 ; 
or  the  education  of  ''some  poor  or- 
phans" of  the  county  to  be  selected  by 


advancement  of  Christianity  by  a  cer- 
tain Church,  the  sale  of  property  by  the 
trustee  and  reinvestment  elsewhere  is 
not  restricted  by  a  Kentucky  statute 
authorizing  sales  by  order  of  court  and 
reinvestment  in  the  same  court.  Hill  v. 
McGarvey  (Ky.)  1892,  19  S.  W.  Rep. 
586. 

On  the  other  hand,  courts  have  per- 
mitted a  gift  originally  made  to  a  school 
society  trustee  for  education  of  the  poor, 
to  be  applied  to  purchase  of  books  and 
schooling  of  the  poor,  on  the  establish- 
ment of  public  schools,  Birchard  v.  Scott, 
39  Conn.  63;  and  have  allowed  a  city 
under  a  special  authorizing  statute  to 
divert  to  other  public  uses,  as  a  market, 
a  piece  of  ground  conveyed  to  it  for  a 
place  of  "burial  of  the  old  settlers  in 
N."  Newark  u.  Stockton,  17  Stew.  (K. 
J.)  79,  revg.  15  Id.  531.  So,  they  may 
increase  the  allowance  to  each  benefi- 
ciary (poor  theological  students)  out  of 
income  bequeathed  for  their  support 
' '  in  sums  not  exceeding  one  hundred 
dollars  a  year,"  the  fund  having  largely 
increased  beyond  the  number  of  bene- 
ficiaries. Theological  Educational  Soci- 
ety V.  Attorney-General,  135  Mass.  285; 
or  may  frame  scheme  for  distributing, 
after  executor's  death,  a  fund  bequeathed 


to  him  "  for  such  chari talkie  purposes  as 
he  shall  think  proper,"  and  not  disposed 
of  by  him,  Minot  ».  Baker,  147  Mass. 
848  ;  or  direct  a  sale  of  land  devised  "to 
be  used  as  a  site  for  a  hospital,"  and  in- 
vest the  proceeds  for  the  expenses  of  the 
hospital.  Weeks  ».  Hobson,  150  Mass. 
377  ;  S.  C.  6  L.  R.  A.  147  ;  or  authorize 
a  sale  of  land  devised  for  a  public  use, 
and  remove  the  refractory  trustee,  Cin- 
cinnati V.  McMicken,  6  Ohio  C.  C. 
188  ;  or  direct  the  location  of  the  insti- 
tution contemplated.  State  v.  Smith,  16 
Lea  662 ;  and  require  bonds  and 
accounts  of  the  trustee.  State  «.  Smith, 
ubi  swpi'a.  And  the  principle  of  ey-prh 
execution  has  been  recognized  in  the 
United  States  in  the  following  cases  ■ 
Henry  County  «.  Drainage  Co.,  52  111. 
454  ;  Jackson  ».  Phillips,  14  Allen  550 ; 
Attorney-General «.  Garrison,  101  Mass. 
227 ;  Academy  «.  Clemens,  50  Mo. 
167;  Good^  «.  McPherson,  51  Mo. 
126  ;  Mclntyre  v.  Zanesville,  17  O.  St. 
352  ;  Philadelphia  v.  Girard,  45  Pa.  St. 
9  ;  Estate  of  Heddleson,  8  Pliila.  602  ; 
Estate  of  Hinckley,  58  Cal.  457,  if  legal 
trustee ;  Pell  v.  Mercer,  14  R.  I.  412  ; 
and  is  expressly  provided  for  by  statute 
in  Georgia  (1878  Code,  §§  2468, 
3155). 
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as  the  case  may  be,  becomes  entitled  to  the  property  (s),  as  in  the  case 
of  bequests  void  by  the  statute. 

strictly  adhere  to  the  "Westminster  Con- 
fession," McCord  V.  Ochiltree,  8  Blackf. 
15  ;  or  "  upon  the  basis  of  evangelistic 
principles  now  established  "  in  the  Prot- 
estant Episcopal  Church,  Protestant 
Episcopal  Society  ii.  Churchman,  80  Va. 
718;  or  of  Lutheran  theological  students 
under  direction  of  a  particular  church, 
Witman  «.  Lex,  17  Serg.  &  R.  88  ;  or  for 
the  education  of  poor  children  or  main- 
tenance of  a  good  common  school  in 
certain  district,  Leeds  «.  Shaw,  83  Ky. 
79  ;  or  to  distribute  good  books  among 
the  poor  "  in  the  back  part  of  Pennsyl- 
vania," Pickering®.  Shotwell,  10  Pa.  St. 
23  ;  or  for  "  charitable  and  educational 
institutions  similar  to"  those  already 
mentioned  in  the  will,  Rhode  Island  Hos- 
pital «.  Olney,  14  R.  I.  449;  or  "for 
a  public  seminary,"  Curling  «.  Curling, 
8  Dana  38;  or  "an  institution  or  free 
school  near  Philadelphia,"  Pickering  d. 
Shotwell,  10  Pa.  St.  23  ;  or  for  support 
of  primary  schools.  Bell  Co.  «.  Alex- 
ander, 22  Tex.  350  ;  or  for  an  art  insti- 
tute, when  sufficient  funds  contributed, 
and  meanwhile  for  prizes  to  artists, 
Almy  V.  Jones,  17  R.  I.  267. 

So,  gifts  to  a  church  "  for  the  bene- 
fit of  the  church,"  Attorney-General  «. 
Trinity  Church,  9  Allen  432 ;  or  to  "pro- 
mote the  pious  objects"  of  the  A.  B.  C. 
F.  M.,  Bartlett  v.  King,  12  Mass.  537  ; 
to  a  missionary  society  "to  be  paid  to 
its  India  missions,"  Missionary  Society 
D.  Calvert,  33  Gratt,  357 ;  or  for  the  sup- 
port of  the  Universalist  denomination. 
North  Adams  v.  Fitch,  8  Gray  421 ;  or  the 
American  Colonization  Society,  "Wade  ». 


American  Colonization  Society,  7  Sm.  & 
M.  695  ;  or  the  "  promotion  of  the  cause 
of  piety  and  good  morals,  or  in  aid  of  ob- 
jects and  purposes  of  benevolence  and 
charity,  or  for  the  education  of  deserv- 
ing youths,"  Saltonstall  «.  Sanders,  IQ 
Allen  446 ;  or  the  ' '  promotion  of  re- 
ligious and  charitable  enterprises  to  be 
designated  by  the  pastors  of  the  M.  U. 
Association,"  Brown  v.  Kelsey,  2  Cush. 
343  ;  or  the  ' '  promotion  of  true  piety 
and  religion,"  to  be  divided  among  such 
societies  and  for  such  purposes  as  ex- 
ecutors may  designate.  Going  v.  Emery, 
16  Pick.  107 ;  or  for  "such  charities  as 
shall  be  deemed  most  useful "  by  execu- 
tors, "Wells  «.  Doane,  3  Gray  201  ;  or 
for  the  "  advancement  of  the  Christian  re- 
ligion "  to  be  applied  as  executors  judge 
will  best  promote  the  object.  Miller  ®. 
Teachout,  24  O.  St.  525  ;  or  to  certain 
societies  "  for  the  interests  of  religioa 
and  for  the  advancement  of  the  king- 
dom of  Christ,"  American  Tract  Society 
v.  Atwater,  30  O.  St.  77.  So,  an  annuity 
to  "  one  or  more  Presbyterian  or  Con- 
gregational churches  in  Georgia  in  such 
destitute  places  as  trustees  may  select,'" 
Jones  1).  Habersham,  107  TJ.  S.  174 ;  or 
to  "  first  Christian  church  to  be  erected 
in  "V^.,  or  to  such  persons  as  may  become 
trustees,"  Jones  «.  Habersham,  supra; 
or  to  build  a  church  and  parsonage  for 
the  first  Presbyterian  church  to  be  es- 
tablished in  A.,  Pennoyer  v.  [Wadhams, 
20  Or.  374.  So,  a  gift  to  appropriate 
the  income  "  for  the  suppression  of  the 
manufacture,  sale  and  use  of  intoxicating 
liquor."    Haines  v.  Allen,  78  Ind.  100. 


<s)  Morice  v.  Bishop  of  Durham,  9 
Ves.  399.  lOVes.  522.  James  «.  Allen, 
3  Meriv.  17.  Ommanney  v.  Butcher,  1 
Turn.  &  Russ.  260.  Vezey  v.  Jamson, 
1  Sim.  &  Stu.  71.    Fowler  v.  Garlike, 


1  Russ.  &  M.  232.  Ellis  v.  Selby,  1  M. 
&  Cr.  286.  "Williams  «.  Kershaw,  5 
CI.  &  F.  111.  Kendall  i).  Granger,  5- 
Beav.  300.  Dolan  v.  Macdermot,  L.  R.- 
5  Eq.  60.     L.  R.  3  Ch.  676. 
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*It  will  be  seen  in  the  foregoing  pages  that  bequests  are  sometimes 
void  by  reason  of  their  falling  within  the  Mortmain  Statute,  and 
sometimes  by  reason  of  the  uncertainty  of  the  bequest  or  the  failure 


On  the  other  hand,  the  following 
charitable  gifts  have  been  held  to  be  too 
indefinite,  and,  therefore,  void  -.  For  the 
poor  of  A.,  Fosdick  v.  Hempstead,  125 
N.  Y.  581  ;  Estate  of  Hoffen,  70  Wis. 
522  ;  or  "  for  the  poor  of  Washington 
and  District  of  Columbia,"  District  of 
Columbia  d.  Washington  Market  Com- 
pany, 3  MacA.  559  ;  or  for  "  poor  and  re- 
spectable widows,"  Gallego  «.  Attorney- 
General,  3  Leigh  450  ;  or  "  most  needy 
poor  residing  in  A. ,"  Matter  of  Abbott,  3 
Redf.  308.  So, for  the  "establishment  of 
a  school  at  M."  (because  it  might  be  pri- 
vate and  no  charity),  Attorney-General 
i\  Soule,  28  Mich.  153 ;  or  for  an  agricult- 
ural school  for  orphan  children  of  offi- 
cers of  the  United  States  Navy,  Levy 
■».  Levy,  83  N.  Y.  97  ;  or  to  a  certain 
Sunday  school  "  for  Christmas  pres- 
ents," not  specifying  for  whom  or  what, 
Goodell  «.  Union  Association,  2  Stew. 
(N.  J.)  32  ;  or  to  support  the  "  indigent, 
pious  young  men  preparing  for  tlie  min- 
istry in  N.  H.,"Bull  c.  Bull,  8  Conn. 
47;  or  of  "some  promising  young 
man  of  good  talents  and  of  the  Baptist 
order,"  Hester  v.  Hester,  2  Ired.  Eq. 
380;  or  "the  real  distressed  private 
poor  of  T.  Co.,  Trippe  v.  Frazier,  4  Haw. 
&  J.  446  ;  or  poor  ' '  who  may  from 
time  to  time  reside  in  the  twelfth  ward," 
Wilderman  v.  Baltimore,  8  Md.  551  ;  or 
for  the  education  of  colored  children 
(the  trustees  being  unincorporated  and 
unorganized.  Protestant  clergy  of,D.), 
Grimes  «.  Harmon,  35  Ind.  246 ;  or  of 
"free  colored  persons  in  Baltimore," 
Needles  v.  Martin,  33  Md.  609 ;  or  poor 
children  of  certain  church  in  Baltimore, 
Dashiell  «.  Attorney-General,  5  Haw. 
&  J.  392;  8.  C,  6- Id.  1;  or  poor 
children  of  C.  Co.,  Dashiell  v.  Attorney- 
General,  vM  supra.     So,  a  legacy  "to 


be  devoted  to  the  education  of  the 
freedmen,  the  income  to  be  paid  over  to 
the  Preedmen's  Association,"  the  testa- 
tor's declaration  to  the  scrivener  being 
inadmissible  to  show  that  the  Methodist 
Preedmen's  Association  was  intended, 
Fairfield  «.  Lawson,  50  Conn.  501  ; 
or  in  trust,  to  be  devoted  as  above, 
"or  to  be  disposed  of  and  used  as  he 
pleases,"  Id. 

So,  to  a  society  named  "  to  preach  the 
Gospel  to  the  poor,"  Owens  v.  Missionary 
Society,  14  N.  Y.  380  ;  or  "  in  the  des- 
titute regiofis  of  the  West,"  Goddard  v. 
Pomeroy,  86  Barb.  546  ;  or  for  "  poor 
Roman  Catholic  orphans,"  Heiss  v. 
Murphy,  40  Wis.  376;  or  "to  the 
cause  of  domestic  and  foreign  mis- 
sions," Gallagher  «.  Rowan,  86  Va. 
823 ;  or  to  executors  for  masses, 
Sohmucker  v.  Reel,  61  Mo.  592 ; 
O'Connor  ».  Gifford,  117  N.  Y.  275  ; 
or  for  masses  for  testator's  soul  "in 
a  Roman  Catholic  church  to  be  by 
them  selected,"  Holland  «.  Alcock,  108 
N.  Y.  312,  revg.  40  Hun  373  ;  S.  C,  20 
Abb.  N.  C.  447  ;  or  for  "  some  Sunday 
school  in  Rye,  Presbyterian  or  charita- 
ble institution,"  Mitcliell «. Presbyterian 
Church,  3  Dem.  603 ;  or  to  an  infidelsoci- 
ety,  "for  discussion  of  religion  and  poli- 
tics," Zeissweiss  v.  James,  63  Pa.  St. 
465  ;  or  a  certain  society  ' '  for  the  prop- 
agation of  the  Gospel  in  foreign  lands," 
Carpenter  v.  Miller,  3  W.  Va.  174  ;  or 
to  executors  in  trust  to  permit  "  tlie 
Roman  Catholics  in  Richmond  to  build 
a  church  for  the  use  of  themselves  and 
others,"  Gallego  v.  Attorney-General,  3 
Leigh  450  ;  or  a  bequest  in  Virginia  to  a 
Roman  Catholic  bishop  for  the  benefit 
of  a  certain  "religious  community  or 
sisterhood,"  Kain  v.  Gibbony,  101  U.  S. 
862  ;  or  to  further  the  cause  of  woman 
[*925] 
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of  the  object,  and  that  generally  when  the  bequest  is  wholly  void  the 
heir-at-law  or  next  of  kin,  as  the  case  may  be,  becomes  entitled  to  the 


suffrage,  Jackson  v.  Phillips,  96  Mass. 
539. 

Selection  by  executor  or  ti-ustee.  A 
charitable  gift  may  be  upheld  where 
the  object,  and  even  the  amount  to  be 
applied  to  it,  are  left  to  the  selection 
or  discretion  of  the  executor.  Such 
gifts  have  been  held  valid  in  the  follow- 
ing cases  :  "For  the  relief  of  the  poor 
and  unfortunate  whom  we  have  aided 
in  past  years,  and  to  others  as  their 
judgment  may  dictate."  Bullard  ■». 
Chandler,  149  Mass.  533.  "To  be  used 
discretionary "  by  the  trustees  for  a 
■certain  class  of  widows  arfd  orphans 
"  until  all  is  expended."  Beardsley  v. 
Bridgeport,  53  Conn.  489.  "In  such 
sums  as  they  shall  think  proper  to 
the  aid  of  such  needy  and  meritori- 
ous widows  and  orphans  of  A.,"  with 
"discretion  as  to  who  shall  be  made 
the  subjects  of  such  aid."  Camp  v. 
Crocker,  54  Conn.  21.  To  relieve  the 
poor  "  and  to  assist  and  co-operate  with 
such  charitable,  benevolent,  religious, 
literary  and  scientific  societies,  or  any 
or  either  of  them,  as  shall  appear  to  the 
trustees  best  to  deserve  such  assistance." 
Suter  V.  Hilliard,  133  Mass.  412.  "  To 
divide  among  such  charitable  institu- 
tions in  the  city  of  A.  as  he  shall  deem 
worthy."  Howe  «.  Wilson,  91  Mo.  45. 
To  expend  "  through  the  agency  of  the 
Baptist  Church  and  its  societies  ...  or 
in  such  other  way  through  said  Church 
or  its  organizations  as  shall  be  deemed 
best  likely  to  promote,  &c.,  such  sum 
as  he  may  deem  best,  not  exceeding  one 
thousand  dollars,"  which  sum  was  be- 
queathed to  him  for  that  purpose. 
Matter  of  IngersoU,  59  Hun  571. 
"Among  such  Roman  Catholic  chari- 
ties, institutions,  schools  or  churches  in 
the  city  of  New  York  "  as  the  majority 
of  the  executors  may  decide,  and  in 


such  proportions  as  they  may  think 
proper.  Power  v.  Cassidy,  79  N.  Y. 
603;  S.  C,  54  How.  Pr.  4.  In  this  case 
the  executors  had  made  their  selection, 
but  it  was  said  that  the  court  would 
select  if  they  had  failed  to  do  so.  So,  a 
gift  to  a  Roman  Catholic  church  at  A. 
for  masses  "and  for  other  charitable  in- 
stitutions as  the  pastor  of  the  said 
church  sees  fit."  Will  of  Hagenmeyer, 
12  Abb.  N.  C.  432.  So,  to  the  execu- 
tors, without  restriction  as  to  place,  "  to 
apply  to  such  charitable  institutions, 
which  are  under  Protestant  manage- 
ment, as  a  majority  of  them  may 
choose,"  Gumble  v.  Pfluger,  63  How. 
Pr.  118  ;  or  "  such  charitable  purposes 
as  executor  shall  think  proper,"  Minot 
®.  Baker,  147  Mass.  348 ;  White  ii.  Dit- 
son,  140  Mass.  351 ;  Powell  v.  Hatch, 
100  Mo.  592;  although  the  executor 
died  before  completing  such  disposi- 
tion, Minot  V.  Baker,  147  Mass.  348. 
But  such  power  of  selection  by  exe- 
cutor is  not  to  be  implied  in  a  resid- 
uary gift  "to  be  kept  in  reserve  for 
future  consideration  in  the  way  of 
charitable  purposes."  Norcross  v.  Mur- 
phy, 17  Stew.  (N.  J.)  522,  revg.  Clay- 
pole  «.  Norcross,  15  Id.  545.  In  a 
gift  for  charitable  purposes,  "  or  any  of 
my  heirs  who  are  in  need,"  as  executors 
think  fit,  the  latter  alternative  has  been 
held  valid  and  not  affected  by  the  in- 
definiteness  of  the  first  alternative, 
which  was  held  void.  Webster  v. 
Morris,  66  Wis.  366.  And  it  has  been 
held  that  in  Pennsylvania  the  discretion 
given  to  executors  in  distributing 
among  charitable  objects  may  be  as 
large  as  that  possessed  by  the  testator 
in  his  lifetime.  Estate  of  Kiuike,  1  Pa. 
Dist.  173. 

It  is  not  easy  to  distinguish  these 
cases  from  the  many  recent  and  con- 
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property.       Sometimes,  however,  questions  arise  by  reason  of   the 
bequest  being  held   only  partially  void,  and  in  such  cases  the  rule 


trary  decisions,  often  rendered  in  the 
same  states.  The  objection  that  such 
.  trust  is  laid  only  on  the  conscience  of 
trustee,  and  cannot  be  executed  by  the 
court  on  account  of  the  indefiniteness 
of  the  beneficiaries,  seems  to  apply  with 
equal  force  to  many  of  the  gifts  that 
have  been  sustained.  It  would  seem 
that  on  sound  principles  all  such  gifts 
are  questionable  (liowever  narrow  the 
class  designated)  in  states  which  put 
charitable  uses  on  the  precise  footing 
of  other  trusts.  The  following  cases, 
some  of  them  in  states  which  have  made 
a  broad  distinction  between  charitable 
and  other  trusts,  as  to  the  degree  of 
definiteness  required,  have  held  such 
gifts  to  be  indefinite  and  void:  "  Such 
charities  as  may  be  deemed  by  execu- 
tors most  useful,"  Wells  ».  Doane,  3 
Gray  301  ;  "for  charitable  purposes" 
as  they  think  fit,  Webster  «.  Morris,  66 
Wis.  366  ;  Willets  ».  Willets,  35  Hun 
401  ;  or  most  beneficial  to  mankind. 
Fountain  ».  Ravenel,  17  How.  369. 
' '  Such  sum  as  it  may  be  her  pleasure  to 
appropriate.  .  .  to  such  worthy  per- 
sons and  objects  as  she  may  deem 
proper,"  Bristol  «.  Bristol,  53  Conn. 
242;  or  a  definite  sum  "for  such 
charitable  purposes  as  she  may  deem 
proper,"  Id.  "  To  such  persons,  socie- 
ties or  institutions  as  they  may  consider 
most  deserving."  Nichols  «.  Allen,  130 
Mass.  211 .  "  For  such  heirs  as  they  shall 
deem  worthy  and  in  need,  or  such  char- 
itable uses  as  they  shall  appoint."  Butler 
«.  Green,  16  N.  Y.  Supp.  888.  "To 
foreign  missions  and  to  the  poor  saints, 
to  be  applied  as  my  executors  may 
think  the  proper  objects  according  to 
the  Scriptures,  the  greater  part  to  mis- 
sionary purposes."  Bridges  «.  Pleas- 
ants, 4  Ired.  Eq.  26.  "  Such  charitable 
institutions  in  Pennsylvania  and  South 


Carolina  as  executors  may  deem  most 
beneficial  to  mankind  so  that  part  of 
the  colored  population  shall  partake  of 
the  benefit."  Fountain  «.  Ravenel,  17 
How.  369.  Poor  orphans  of  the  state 
to  be  selected  by  executor.  Miller  v.  At- 
kinson, 63  N.  C.  537.  Such  societies 
for  relief  of  the  poor  as  executor  may 
select.  Beekman  ®.  Bonsor,  23  N.  Y. 
298.  "  For  charity  in  executor's  dis- 
cretion." Schmucker  d.  Reel,  61  Mo. 
592.  To  sell  and  pay  over  to  "  such 
charitable  institutions  and  in  such  pro- 
portions as  executors  of  A.  shall  choose 
and  designate."  Read  «.  Williams,  125 
N.  Y.  560.  "  Such  charitable  and 
benevolent  and  educational  purposes  as 
they  shall  judge  will  most  promote  the 
comfort  and  improve  the  condition  of 
the  poor,  and  in  case  any  of  my  de- 
scendants should  become  poor  and 
needy,  then  to  apply  in  whole  or  part 
to  such  descendants."  Willets  v.  Willets, 
20  Abb.  N.  C.  471,  revg.  35  Hun  401. 
"Any  such  incorporated  societies  organ- 
ized under  the  State  of  New  York  or 
Maryland,  having  lawful  authority  to 
receive  and  hold  funds  upon  permanent 
trusts  for  charitable  or  educational 
uses,"  as  executors  may  select,  and  in 
such  sums  as  they  may  determine. 
Prichard  ».  Thompson,  95  N.  Y.  76, 
revg.  29  Hun  295,  and  distinguishing 
Power  V.  Cassidy,  79  N.  Y.  602,  as  con- 
fining the  selection  within  definite 
boundaries  by  limiting  it  to  a  single 
place  and  denomination.  So,  for  masses 
"in  a  Roman  Catholic  Church  to 
be  by  them  selected."  Holland  «.  Al- 
cock,  108  N.  Y.  313,  revg.  40  Hun  372. 
"  Some  disposition  "  which  my  execu- 
tors may  consider  as  promising  most 
to  benefit  the  town  and  trade  of  A." 
(under  Virginia  law).  Wheelers.  Smith, 
9  How.  55.     "  For  such  religious  and 
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would  seem  to  be  somewhat  as  follows,  that  where  there  is  a  gift  of 
money  on  trust  to  apply  a  portion  of  the  income  for  a  definite  pur- 


charitable  objects  and  in  such  sums  and 
in  such  manner  as  will  in  trustee's  best 
judgment  promote  the  cause  of  Christ." 
Maught  «.  Gelzendanner,  65  Md.  537. 
"  In  their  best  judgment  for  charitable 
and  religious  purposes,  say,  for  the  pro- 
motion of  the  Christian  religion  with- 
out prejudice  or  regard  to  sect,  and  for 
the  relief  of  the  poor."  Dulaney  v. 
Middleton,  73  Md.  67.  "  Part  to  the 
Bible  Society,  part  to  the  Home  for  the 
Friendless,  and  part  to  the  education  of 
the  poor  who  wish  to  be  ministers  of 
the  Gospel,  and  for  such  religious  pur- 
poses as  the  conference  thinlis  best." 
Matter  of  Goodrich,  3  Eedf.  45.  For  a 
purpose  "explained  to"  executor,  or 
"which  he  understands,"  Schmucker  «. 
Keel,  61  Mo.  593  ;  for  uses  and  pur- 
poses stated,"  after  a  statement  of  the 
testator's  desire  to  aid  in  the  work  of  the 
Christian  ministry  through  the  agency 
of  the  Baptist  Church,  Will  of  Inger- 
soll,  131  N.  Y.  573  ;  "to  distribute  as 
in  his  discretion  shall  appear  best  cal- 
culated to  carry  out  wishes  which  I 
have  expressed  to  him  or  may  express 
to  him."  Olliffe  «.  "Wells,  180  Mass.  331. 
So,  an  absolute  bequest  to  executors  with 
a  secret  letter  of  instructions  to  give  to 
charities  which  they  may  select.  O'Hara 
®.  Dudley,  95  N.  Y.  403.  On  failure  of 
such  trust  to  the  heirs  or  next  of  kin 
will  take  by  way  of  resulting  trust. 
Olliffe  D.  "Wells,  ubi  supra  ;  O'Hara  v. 
Dudley,  ubi  supra. 

In  the  important  case  of  the  Tilden 
Trust,  Tilden  v.  Green,  130  N.  Y.  39, 
the  residuary  property  was  given  to  the 
executors  to  procure  the  incorporation 
of  the  Tilden  Trust  with  authority  to 
convey  to  it  all  the  residue,  "or  so 
much  as  they  may  deem  expedient," 
and  if  not  incorporated  within  two 
given  lives,  or  trustees  do  not  think 


conveyance  expedient,  then  "  to  such 
charitable,  educational  and  scientific  pur- 
poses as  in  their  judgment  will  render 
the  gift  most  widely  and  substantially 
beneficial  to  the  interests  of  mankind." 
This  was  held  invalid  not  only  as  a 
trust,  but  as  a  power  in  trust  under  New 
York  law.  In  the  language  of  Brown, 
J.,  in  this  case,  the  power  of  selection 
will  not  cure  the  uncertainty  of  such  a 
devise  "  unless  the  class  of  persons  in 
whose  favor  the  power  may  be  exer- 
cised has  been  designated  by  the  testa- 
tor with  such  certainty  that  the  court 
can  ascertain  who  were  the  objects  of 
the  power."  .  .  It  "  must  be  so  defined 
in  respect  to  the  objects  that  there  are 
persons  who  can  come  into  court  and 
say  that  they  are  embraced  within  the 
class,  and  demand  the  enforcement  of 
the  power." 

Insufficient  trustee.  Even  a  chari- 
table use  may  fail  because  the  devise 
is  made  to  a  legally  incompetent  trus- 
tee. This  may  occur  where  a  an-pora- 
tion  incapable  of  holding  the  property 
or  executing  the  trust  is  named  as 
trustee,  e.  g',,  for  want  of  express  au- 
thority as  required  by  the  statute  in 
New  York.  Downing  v.  Marshall,  33 
N.  Y.  866  ;  "White  ».  Howard,  46  N.  Y. 
144,  affg.  53  Barb.  394;  Holmes  v. 
Mead,  53  N.  Y.  333 ;  Jackson  v.  Ham- 
mond,  3  Cai.  Cas.  387  ;  Goddard  «. 
Pomeroy  86  Barb.  546  ;  McCartee  v. 
Orphan  Asylum,  9  Cow.  437  ;  Potter  v. 
Chapin,  6  Paige  689.  But  this  require- 
ment does  not  apply  to  personal  property, 
Sherwood  ».  American  Bible  Society,  4 
Abb.  App.  Dec.  337  ;  and  a  corporation 
orn  take  personal  property  without  ex- 
press authority,  American  Tract  Society 
V.  Atwater,  30  O.  St.  77.  The  gift  may 
fail  because  the  statutory  authority  is 
to  take  by  deed  only.     State  v.  "Wilt- 
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pose,     and    then    to    apply    the   surplus    for    another    purpose,   if 
the  first  gift  fails,  the  whole  income  falls  into  the  surplus,  and  that 


bank,  3  Harr.  (Del.)  18;  State  v.  Walter, 
Id.  151  ;  or,  generally,  for  want  of  ex- 
press authority  to  take.  Walker  v. 
Walker,  25  Ga.  420 ;  Leazure  ii.  Hillegas, 
7  Serg.  &  R.  313  ;  Stated).  Warren,  28 
Md.  338 ;  Murphy  v.  Dullam,  1  Bland 
Ch.  539.  Although  in  case  of  such 
failure  the  court  may  appoint  another 
trustee.  Walker  v.  Walker,  uH  supra. 
If  the  designated  trustee  is  a  foreign 
corporation,  it  needs  authority  in  its  own 
state.  Starkweather  v.  American  Bible 
Society,  73  111.  50.  On  the  other  hand, 
the  New  York  law  requiring  a  corpora- 
tion to  have  express  authority  to  take 
real  property  will  not  be  enforced  by 
another  state  against  a  devise  to  a  New 
York  corporation  of  land  in  the  other 
state.  American  Bible  Society  ».  Mar- 
shall, 15  O.  St.  537 ;  Thompson  v. 
Swoope,  34  Pa.  St.  474. 

Unincorporated  society.  A  voluntary 
unincorporated  society  cannot  in  general 
take  a  gift  as  trustee.  1  Jarm.  on  Wills 
413 ;  Owens  «.  Missionary  Society,  14 
N.  Y.  380  (overruling  Banks  v.  Phelan,  4 
Barb.  80  ;  Hornbeck  ii.  American  Bible 
Society,  3  Sandf .  Ch.  133);  State  v.  War- 
ren, 38  Md.  338  ;  Grimes  ■».  Harmon,  35 
Ind.  346  ;  Heiss  v.  Murphy,  40  Wis.  376  ; 
Ruth  -0.  Oberbrunner,  Id.  338  ;  Sher- 
wood V.  American  Bible  Society,  4  Abb. 
App.  Dec.  337  ;  Downing  v.  Marshall, 
33  N.  Y.  366.  Although  a  gift  to  the 
inhabitants  of  a  town  for  a  church  glebe 
has  been  held  good.  Pawlet  v.  Clark, 
9  Cranch  393.  So  too,  although  no  par- 
ticular purpose  is  expressed,  a  gift  to  an 
unincorporated  society  which  has  but 
one  object  and  that  a  charitable  one. 
Evangelical  Assembly's  Appeal,  35  Pa. 
St.  816.  And  if  such  society  has  no 
proper  officer,  and  the  trust  is  otherwise 
valid,  the  court  will  provide  a  trustee.  1 
Jarm.  on  Wills  413  ;  Perry  on  Trusts, 
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§  730  ;  Story  Eq.  §  1169  ;  Chatham  v. 
Brainard,  11  Conn.  60  ;  American  Bible 
Society  v.  Wetmore,  17  Conn.  181 ; 
Bartlett  v.  Nye,  4  Met.  378  ;  Tucker  ii. 
Seaman's  Aid  Society,  7  Met.  188; 
Washburn «.  Sewall,  9  Met.  380;  Wright 
«.  Methodist  Episcopal  Church,  Hollm. 
Ch.  303  ;  Parker  v.  Cowell,  16  N.  H. 
149  ;  Gibson  ®.  McCall,  1  Rich.  L.  174. 

So,  a  gift  for  a  charity  to  be  incorpo- 
rated, has  been  frequently  held  to  be 
valid.  See  Milne  ».  Milne,  17  La.  (0.  S.) 
46  ;  Sewall  «.  Cargill,  15  Me.  414 ; 
Shapleigh  «.  Pillsbury,  1  Me.  371,  where 
the  gift  was  by  grant  to  the  first  gos- 
pel minister  who  should  settle  in  A., 
and  the  grantor  was  held  to  be  a  trustee 
until  there  should  be  a  person  in  esse  to 
take  the  grant ;  Kimball  v.  Universalist 
Society,  34  Me.  434 ;  Swasey  «.  Ameri- 
can Bible  Society,  57  Me.  536  ;  Coit  i>. 
Comstock,  51  Conn.  353  ;  Tappan's  Ap- 
peal, 53  Conn.  413.  That  the  cestui 
qui  trust  is  unincorporated  will  not 
render  the  gift  invalid,  Dexter  i>.  Gard- 
ner, 7  Allen  343  ;  Preachers'  Aid  So- 
ciety D.  Rich,  45  Me.  553 ;  Carter  ». 
Balfour,  19  Ala.  814;  Williams  ». 
Pearson,  38  Ala.  399,  although  it  could 
not  take  the  mere  legal  title,  McCord  i). 
Ochiltree,  8  Blackf .  15  ;  Cruse  ».  Axtel, 
50  Ind.  49  ;  Green  v.  Dennis,  6  Conn. 
393  ;  Brewster  v.  McCall,  15  Conn.  374. 
But  this  is  otherwise,  under  the  statute 
of  Wisconsin,  where  the  trust  is  unde- 
fined. Ruth  V.  Oberbrunner,  40  Wis. 
338. 

In  general,  however,  a  mere  misnomer 
or  misdescription  of  the  corporation  in- 
tended is  construed  to  be  immaterial,  if 
the  corporation  can  be  clearly  identified. 
Perry  on  Trusts  §  730;  Story  Eq. 
Jur.  §  1170 ;  Theobald  on  Wills  185 ; 
Brewster  «.  McCall,  15  Conn.  374; 
Ayres  «.  Mead,  16  Conn.  391  ;  Ameri- 
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whether  or  not  you  can  fairly  ascertain  what  is  the  extreme  sum 
required  for  the  first  purpose  {€),  the  principle  being  that  only  so  much 


can  Bible  Society  ».  Wetmore,  17  Conn. 
181  ;  Craig  «.  Secrist,  54  Ind.  430 ; 
Preachers'  Aid  Society  v.  Rich,  45  Me. 
552 ;  Howard  ®.  American  Peace  So- 
ciety, 49  Me.  288  ;  Wiaslow  v.  Gum- 
ming, 3  Cush.  358 ;  Tucker  ».  Seaman's 
Aid  Society,  7  Met.  188 ;  Sutton  ®. 
Cole,  3  Pick.  282  ;  Parker  ».  Cowell, 
16  N.  H.  149  ;  Chapin  ».  School  District, 
35  N.  H.  445;  Wright  v.  Methodist 
Episcopal  Church,  HofEm.  Ch.  302; 
Banks  v.  Phelan,  4  Barb.  80  ;  Dickson 
v.  Montgomery,  1  Swan  (Tenn.)  348 ; 
McBride  «.  Elmer,  2  Halst.  107 ;  Bald- 
win ».  Baldwin,  8  Halst.  Ch.  211 ;  New 
York  Conference  ».  Clarkson,  4  Halst. 
Ch.  541  ;  Smith  «.  Smith,  11  C.  E.  Gr. 
139  ;  Minot  v.  Boston  Asylum,  7  Met. 
416  ;  De  Camp  «.  Dobbins,  3  Stew.  (N. 
J.)  36  ;  Lefevre  v.  Lefevre,  59  N.  Y. 
434 ;  Hornbeck  v.  American  Bible  So- 
ciety, 2  Sandf .  Ch.  133 ;  Newall's  Ap- 
peal, 24  Pa.  St.  197  ;  Frierson^.  Gener- 
al Assembly  Presbyterian  Church,  7 
Heisk.  688;  McAllister  «.  McAllister, 
46  Vt.  272  ;  Jacobs  ®.  Bradley,  86  Conn. 
365  ;  Smith  v.  Presbyterian  Church,  11 
C.  E.  Gr.  132 ;  Button  v.  American 
Tract  Society,  23  Vt.  336. 

No  trustee  promded.  The  rule  may 
be  considered  as  established  that  equity 
will  not  suffer  a  trust,  charitable  or 
otherwise,  to  fail  for  want  of  a  trustee. 
Story  Eq.  Jur.  §  1169 ;  2  Redf .  on  Wills 
630  ;  Perry  on  Trusts  §  731  ;  Sowers  i>. 
Cyrenius,  39  O.  St.  29;  Williams  v. 
Pearson,  88  Ala.  399  ;  Bull  v.  Bull,  8 
Conn.  47 ;  and  Goodell  ».  Union  Asso- 
ciation,   2   Stew.    (N.    J.)   32    (where 


the  trustees  named  were  dead) ;  Treat's 
Appeal,  30  Conn.  113 ;  Birchard  «. 
Scott,  89  Conn.  63 ;  Walker  v.  Walker, 
35  Ga.  430,  where  the  devisee  (theAmeri- 
can  Colonization  Society)  was  held  un- 
able to  take  for  want  of  express  authority 
in  its  charter,  and  the  court  appointed 
trustees ;  Preachers'  Aid  Society  -o. 
Riclil  45  Me.  552 ;  Swasey  ii.  American 
Bible  Society,  57  Me.  526.  So,  in  case  of 
a  bequest  to  two  townships  in  common 
for  the  education  of  their  poor  orphans. 
Mason  v.  Methodist  Episcopal  Church, 
13  C.  E.  Gr.  47.  So,  where  the  corpora- 
tion named  as  trustee  was  dissolved  be- 
fore testator's  death.  Bliss  ■».  American 
Bible  Society,  3  Allen  334  ;  Brown  «. 
Kelsey,  2  Cush.  243.  So,  where  the 
donee  was  a  voluntary  society,  Winslow 
«.  Gumming,  3  Cush.  858 ;  North 
Adams  v.  Fitch,  8  Gray  421 ;  Wash- 
burn 11.  Sewall,  9  Mete.  280  ;  Sanderson 
V.  White,  18  Pick.  328 ;  Shotwell  «. 
Mott,  2  Sandf.  Gh.  4,  6 ;  or  an  unin- 
corporated society  belonging  to  an 
incorporated  church.  Mason  v.  Method- 
ist Episcopal  Church,  uH  supra.  In 
the  words  of  Wright,  J.,  in  Levy  v. 
Levy,  33  N.  Y.  121,  "  A  trustee  is  not 
necessary  to  the  validity  of  a  trust,  for, 
a  use  being  well  declared,  the  law  will 
find  a  trust  wherever  it  finds  the  legal 
estate,  and  the  definiteness  of  the  pur- 
pose of  the  trust  does  not  make  a  good 
use,  if  there  is  no  definite  object  or 
beneficiary."  In  Urmey  v.  Wooden,  1 
O.  St.  160,  it  was  held  that  the  court 
would  provide  a  trustee  for  a  gift  "  to 
the  use  of  the  poor  and  needy"  of  a 


(i)  Magistrates  of  Dundee  v.  Morris, 

3  Macq.  134.     Fisk  «.  Atty.-Gen.,  L.  R. 

4  Eq.  521.  Dawson  v.  Small,  L.  R.  18 
Eq.  114.  Re  Williams,  5  C.  D.  735. 
Re  Birkett,  9  C.  D.  576.     Re  Vaughan, 


38  C.  D.  187.  Compwre  Chapman  «. 
Brown,'6  Ves.  404.  Fowler  i>.  Fowler, 
83  Beav.  616.  Cramp  v.  Playfoot,  4 
K.  &  J.  479. 


Ch.  I.  §  II.] 


To  Charitable  Uses. 


323- 


of  the  fund  as  is  required  for  the  illegal  purpose  is  to  be  abstracted, 
and  the  gift  for  the  illegal  purpose  being  void  none  is  required,  and 


township.  In  McGirr  v.  Aaron,  1  Penr. 
&  W.  (Pa.)  49,  a  charitable  gift  to 
a  Roman  Catholic  priest  of  an  unin- 
corporated church  was  not  allowed  to 
fail  for  want  of  a  trustee.  See  too, 
McLain  ».  School  Directors,  51  Pa.  St. 
196  ;  Zeissweiss  v.  James,  63  Pa.  St. 
465;  Burr's  Executor?).  Smith,  7  Vt.  241; 
Stone  V.  Griffin,  3  Vt.  400.  See  too, 
McAllister  v.  McAllister,  46  Vt.  273, 
where  a  gift  for  the  education  of  the 
freedmen,  with  no  trustee  named,  was 
sustained.  So,  of  a  gift  to  the  mission- 
ary cause  of  the  Methodist  Episcopal 
Church,  Missionary  Society  B.  Chapman, 
138  Mass.  365  ;  or  to  be  divided  "  among 
the  *orthy  poor  of  A.  in  such  manner  as 
a  court  of  chancery  may  direct."  Hunt 
V.  Fowler,  131  111.  269.  And  a  delay  in 
appointment  by  the  court  beyond  the 
time  specified  in  the  will,  will  not  de- 
feat the  charity.  Sohier  v.  Burr,  127 
Mass.  321  ;  Fellows  v.  Miner,  119  Mass. 
541.  And  the  appointment  may  be 
made  under  an  enabling  act  passed  after 
the  testator's  death.  Mann  ».  Mullin,  84 
Pa.  St.  397.  The  court  will  appoint  a 
trustee  instead  of  a  designated  city  which 
is  incompetent  or  unwilling  to  act  as 
such,  Dailey  v.  New  Haven,  60  Conn. 
814 ;  or  of  a  corporation  which  had  no 
authority  to  take  as  trustee,  Prazier  v. 
St.  Luke's  Church,  33  Atl.  Rep.  443  (Pa. 
1892). 

The  want  of  authority  of  a  designated 
trustee  can  only  be  questioned  by  the 
state,  6.  g.,  an  unincorporated  lodge  to 
take  as  trustee  for  its  widows  and 
orphans.  Heiskell  v.  Chickasaw  Lodge, 
87  Tenn.  668.  In  general,  courts  will 
require  payment  to  the  trustee,  not- 
withstanding probable  insufficiency  of 
amount  to  accomplish  object.  North 
Carolina  University  v.  Gatling,  81  N.  C. 
508.    But  this  Is  not  so  where  the  gift  is 


to  establish  a  school,  "if  in  their  judg- 
ment sufficient "  for  that  purpose.  Web- 
ster ».  Morris,  66  Wis.  366.  And  a 
trustee  will  not  be  appointed  during  a 
life  estate  where  the  bequest  is  to  a 
wife  for  life  of  "so  much  of  the  prin- 
cipal as  she  may  see  fit  to  use  for  her 
necessary  and  comfortable  support,  and 
for  charitable  and  benevolent  purposes 
and  contributions  for  worthy  objects  in 
her  own  discretion  without  restriction." 
Parks  V.  American  Home  Missionary 
Society,  62  Vt.  19. 

A  competent  trustee  may  cure  the  de- 
fect of  uncertainty  as  to  the  cestui  que- 
trust.  1  Jarm.  on  Wills  409  n. ;  Beekman 
V.  Bonsor,  33  N.  Y.  398  ;  Downing  v. 
Marshall, Id.  366;  Sherwood «.  American 
Bible  Society,  4  Abb.  App.  Dec.  337  ;_ 
Goddard  «.  Pomeroy,  36  Barb.  546. 
So,  to  authorized  persons  "for  building 
a  Catholic  convent  in  N."  Hughes  v. 
Daly,  49  Conn.  34.  But  if  the  trust 
is  too  indefinite,  and  is  not  laid  upon 
the  conscience  of  the  trustee  or  known, 
to  him  before  testator's  death,  the- 
court  may  uphold  the  gift  and  not  en- 
force the  trust.  Paschal  v.  Acklin,  27' 
Tex.  196  ;  Schultz's  Appeal,  80  Pa.  St. 
396.  On  the  other  hand,  a  court  of 
equity  will  provide  a  trustee  for  an  in- 
definite beneficiary,  if  the  object  is  legal 
and  can  be  carried  out  under  its  control. 
1  Jarm.  on  Wills  409  n. ;  Perry  on 
Trusts  §  732 ;  Story  Eq.  §  1169  ;  Levy 
V.  Levy,  33  N.  Y.  97  (revg.  40  Barb. 
585) ;  Williams  i>.  Pearson,  38  Ala.  299  ; 
Birchard  i>.  Scott,  39  Conn.  63 ;  State 
«.  Griffith,  3  Del.  Ch.  392  ;  Chambers 
V.  St.  Louis,  39  Mo.  543  ;  Newson  v. 
Clarke,  46  Ga.  88  ;  Miller  v.  Chitten- 
den, 2  Iowa  315.  Thus,  it  has  been  held 
that  the  court  would  appoint  a  trustee 
for  a  fund  bequeathed  to  a  city  for  th© 
belief  of  "  deserving  indigent  persons. 
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54&55Vict.  c.  73. 


Sect.  3. 


consequently   the   entire  fund  remains  applicable  to  the  valid  pur- 
pose (m). 

The  effect  of  the  Mortmain  and  Charitable  Uses  Act,  1888,  has 
been  much  altered  by  the  Mortmain  and  Charitable  Uses 
Act,  1891,  which  provides  : —  s 

'Land  in  the  Mortmain  and  Charitable  Uses  Act,  1888,  and 
in  this  Act,  shall  include  tenements  and  hereditaments, 

Definition  of  ,         .  i       /•  i 

"land."  corporeal  or  incorporeal,  or  any  tenure,  but  not  money 

51  &  52  Vict.  c.  42.  ,  ,-,  .,  Txx  ■  ■        n 

secured  on  land  or  other  personal  estate  arising  from 

or  connected  with  land  ;  and  the  definition  of  land  contained  in  the 

Mortmain  and  Charitable  Uses  Act,  1888,  is  hereby  repealed." 

Sect.  4.  "  In  this  Act  the  word  '  assurance '  shall  have  the  same 

Meaning  of  "as-  "leaning  as  in  the  Mortmain  and  Charitable  Uses  Act, 

fiurance."  1888  " 


not  paupers,"  on  refusal  of  the  city  to 
accept  the  trust.  Dailey  v.  New  Haven, 
60  Conn.  314.  In  a  suit  to  compromise 
such  3.  legacy,  it  seems  that  the  town 
may  be  represented  by  the  attorney- 
general.  Burbank  v.  Burbank,  153 
Mass.  254. 

Where  there  is  neither  competent 
trustee  nor  definite  beneficiary  in  ac- 
cordance with  the  foregoing  rules,  the 
gift,  though  charitable,  will  generally 
fail.  Ayres  d.  Methodist  Church,  3 
Sandf .  851 ;  Beekman  ».  Bonsor,  23 
N.  Y.  298 ;  Bridges  «.  Pleasants,  4  Ired. 
Eq.  26  ;  Gallego  v.  Attorney-General, 
3  Leigh  450.  So,  a  bequest,  without 
naming  any  trustee,  to  "  the  most  de- 
serving poor  of  the  town  of  A.," 
Hughes  v.  Daly,  49  Conn.  34 ;  or 
"  for  a  Catholic  reformatory  for  boys 
in  this  state,"  Id.;  or  "to  be  de- 
voted to  the  education  of  the  freed- 
men,"  though  the  income  was  made 
payable  to  "  the  Freedmen's  Associa- 
tion "  (not  more  particularly  specified) 
for  that  purpose,  Fairfield  «.  Lawson, 
50  Conn.  501 ;  or  to  build  a  free  school 
for  the  education  of  poor  children, 
Stonestreet  v.  Doyle,  75  Va.  356 ;   or 


"  to  be  divided  between  the  benevolent 
associations  of  this  city  for  the  benefit 
of  white  and  colored  children,"  Henry 
Walsin  Society  ».  Johnston,  58 Md.  189 ; 
or  for  "some  Presbyterian  institution 
of  Baltimore  as  trustee  may  determine 
for  charitable  or  religious  purposes," 
the  trustee  having  died  before  exercising 
his  discretion,  Gambell  v.  Trippe,  75 
Md.  253  ;  15  L.  E.  A.  385  ;  or  to  be 
paid  to  a  trustee  to  be  selected  by  an 
unincorporated  association  (presbytery) 
to  assist  some  indigent  young  man  to 
prepare  for  the  ministry.  Daniel  «. 
Fain,  5  Lea  319.  So,  a  bequest  to  un- 
incorporated trustees  who  declined  to 
act,  "  to  aid  in  support  of  a  Baptist  mis- 
sionary in  Wisconsin."  Will  of  Fuller, 
75  Wis.  431.  So,  a  provision  that  the 
residue  "  be  kept  in  reserve  for  further 
consideration  in  the  way  of  charitable 
purposes  in  a  liberal  way,  not  to  any 
particular  creed  or  sect  of  religion." 
Norcross  i>.  Murphy,  17  Stew.  (N.  J.) 
522,  revg.  Claypole  «.  Norcross,  15  Stew. 
(N.  J.)  545.  So,  an  absolute  gift  to  tes- 
tator's mother  on  condition  that  she  be- 
queath "so  much  as  shall  remain  un- 
disposed of  or  unspent  at  the  time  of  her 


(m)  As  to  marshaling  assets  in  favoi'' of  charitable  bequests,  seeposi,  p.  *1590. 
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*Sect.  5.  "  Land  may  be  assured  by  Will  to  cm.-  for  the  benefit  of  any 
charitable  use,  but  except  as  hereinafter  provided,  such  Land  assured  by 
land  shall,  notwithstanding  anything  in  the  Will  con-  ub'e'purpose^to 
tained  to  the  contrary,  be  sold  within  one  year  from  the  ^^  ^ 
death  of  the  testator,  or  such  extended  period  as  may  be  determined 
by  the  High  Court,  or  any  Judge  thereof  sitting  at  Chambers,  or  by 
the  Charity  Commissioners  "  (a;). 

Sect.  6.  "  So  soon  as  the  time  limited  for  the  sale  of  any  lands  under 
any  such  assurance  shall  have  expired  without  completion  Land  afterexpira- 
of  the  sale  of  the  land,  the  land  unsold  shall  vest  forthwith  flSited  fir  saie"o 
in  the  official  trustee  of  charity  lands,  and  the  Charity  ^?  ^^1%^^  ^'<f^! 
Commissioners  shall  take  all  necessary  steps  for  the  sale  "is^ionei's- 
or  completion  of  the  sale  of  such  land  to  be  effected  with  all  reason- 
able speed  by  the  administering  trustees  for  the  time  being  thereof, 
and  for  this  purpose  the  said  Commissioners  may  make  any  order 
under  their  seal  directing  such  trustees  to  proceed  with  the  sale  or 


decease,"  will  not  raise  a  trust  during 
her  life.  Mills  v.  Newberry,  112  111.  123. 
But  in  Quinn  v.  Shields,  63  la.  139,  a 
similar  devise  in  favor  of  "  such  worthy 
and  meritorious  charitable  and  educa- 
tional and  religious  institutions  of  the 
Roman  Catholic  faith  "  as  the  original 
devisee  might  appoint,  was  held  to  be 
valid. 

And  if  the  trust  depends  on  the  dis- 
cretion of  the  trustee,  and  the  designated 
trustee  refuses  or  is  dead,  the  court  will 
not  appoint  a  trustee.  Thus  in  New  v. 
Bonaker,  4  L.  R.  Eq.  655,  a  bequest  to 
the  President  and  Vice-President  of  the 
United  States,  and  the  Governor  of  the 
State  of  Pennsylvania  for  the  time 
being,  to  endow  a  college  for  instruc- 
tion in  moral  philosophy,  and  for  the 
advocacy  of  the  natural  rights  of  the 
negroes  to  civil  equality,  was  suffered 
to  fail  for  want  of  a  trustee  on  refusal 
of  the  United  States"  Government  and 
the  Governor  of  Pennsylvania  to  accept 
the  trust,  it  being  held  that  the  whole 
object  failed  with  the  refusal  of  the 


designated  trustees.  So,  where  the  gift 
was  in  remainder  after  a  life  estate  to 
charitable  institutions  to  be  selected  by 
the  trustees,  and  they  died  during  the 
life  estate  without  making  the  selection. 
Estate  of  Dunn,  13  Phila.  395.  But 
where  the  discretion  does  not  go  to  the 
essence  of  a  gift,  but  only  to  its  form, 
the  gift  will  not  be  allowed  to  fail  for 
want  of  a  trustee.  Thus,  in  a  bequest 
to  executors  for  a  library  in  A. ,  which 
they  were  directed  to  arrange  and 
organize  as  they  might  think  proper, 
and  for  which  they  were  to  select  their 
own  successors,  their  death  before  the 
gift  took  effect,  and  without  having  ap- 
pointed successors,  was  held  not  to  de- 
feat the  gift.  Brown  r.  Pancoast,  7 
Stew.  (N.  J.)  321. 

Pei-petuiif^.  The  rules  against  per- 
petuities do  not  in  general  apply  to 
charitable  uses.  Jones  v.  Habersham, 
107  U.  S.  174;  Estate  of  Hinckley,  58  Cal. 
457  ;  Andrews  v.  Andrews,  110  111.  233 ; 
Santa  Clara  Academy  v.  Sullivan,  116 
111.  375  ;  Almy  v.  Jones,  17  R.  I.  365. 


(x)  Land  assured  for    technical  and 
industrial  institutions  under    55  &  56 


Vict.  c.  39,  is  excepted  from  this  section 
by  s.  10  of  that  act. 
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completion  of  the  sale  of  the  said  land  or  removing  such  trustees  and 
appointing  others,  and  may  provide  by  any  such  order  for  the  pay- 
ment of  the  px-ooeeds  of  sale  to  the  oiBcial  trustees  of  charitable  funds 
in  trust  for  the  charity,  and  for  the  payment  of  the  costs  and  expenses 
incurred  by  the  said  administering  trustees  in  or  connected  with  such 
sale,  and  every  such  order  shall  be  enforceable  by  the  same  means 
16  &  17  Vict.  c.  and  be  subject  to  the  same  provisions  as  are  applicable 
^^'''  under  the  Charitable  Trusts  Act,  1853,  and  the  Acts 

amending  the  same,  respectively,  to  any  orders  of  the  said  Commis- 
sioners made  thereunder." 

Sect.  7.  "  Any  personal  estate  by  Will  directed  to  be  laid  out  in  the 
Personal  estate  pui'chase  of  land  to  or  for  the  benefit  of  any  charit- 
to  bl'iaid  out'in  ^^^  ^^^^^  shall,  except  as  hereinafter  provided,  be  held 
laid  out' *° ''^  ^°  *°  °''  ■^°''  ^^  benefit  of  the  charitable  uses  as  though 
there  had  been  no  such  direction  to  lay  it  out  in  the 
purchase  of  land." 

Sect.  8.  "It  shall  be  lawful  for  the  High  Court,  or  any  *Judge 
Power  to  retain  t^^i'eof  sitting  at  Chambers,  or  for  the  Charity  Commis- 
i^^l  ™  '^®"*'°  sioners,  if  satisfied  that  land  assured  by  Will  to  or  for 
the  benefit  of  any  charitable  use,  or  proposed  to  be  pur- 
chased out  of  personal  estate  by  Will  directed  to  be  laid  out  in  the 
purchase  of  land,  is  required  for  actual  occupation  for  the  purposes  of 
the  charity  and  not  as  an  investment,  by  order  to  sanction  the  reten- 
tion or  acquisition,  as  the  case  may  be,  of  such  land." 

Application  of  Sect.  9.  "  This  Act  shall  only  apply  to  the  Will  of  a 

*<^'-  testator  dying  after  tlie  passing  of  this  Act  "  (y). 

Sect.  10.  "  Nothing  in  this  Act  contained  shall  limit  or  affect  the 
exemptions  contained  in  Part  III.  of  the  Mortmain  and  Charitable 
Uses  Act,  1888,  or  apply  to  any  land  orpersonal  estate  to 
be  laid  out  in  the  purchase  of  land  acquired  under  any 
assurance  to  which  such  exemptions  or  any  of  them  apply,  or  shall  ex- 
clude or  impair  any  jurisdiction  or  authority  which  might  otherwise  be 
exercised  by  a  Court  or  Judge  of  competent  jurisdiction  or  by  the 
Charity  Commissioners?' 

(y)  The  act  applies  to  all  cases  in      will  was  made  before  or  after  such  date, 
which  the  testator  dies  after  the  date  of      Re  Bridger,  [1893]  1  Ch.  44. 
the    passing  of  the  act,  whether  the 
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*CHAPTER  THE  SECOND. 


OF  THE    COXSTEUCTION   OF   WILLS   OF   PERSONALTY. 

SECTION  I. 
Of  the  general  rules  of  construction. 

It  is  obviously  not  within  the  scope  of  this  treatise  to  enter  fully 
into  the  general  doctrine  of  the  construction  of  wills.l  It  may,  how- 
ever, be  useful  to  state  briefly  some  of  the  most  important 
rules  which  have  been  established  upon  this  subject. 
And  it  may  also  be  expedient  to' prefix  a  statement  of  the  general 
principle  on  which  wills  are  to  be  expounded. 

The  question  in  expounding  a  will  is  not  what  the  testator  meant, 
but  what  is  the  meaning  of  his  words  :  The  use  of  the  expression,  that 
the  intention  of  the  testator  is  to  be  the  guide,  unaccompanied  with 
the  constant  explanation  that  it  is  to  be  sought  in  his  words,  and  a 


General  principle. 


1.  Additional  rules  of  construction 
laid  down  by  Jarman  and  not  covered 
by  the  statements  of  the  text  are  all 
(except  possibly  AT.  and  VI.)  applicable 
to  wills  of  personalty  as  well  as  to  de- 
vises of  real  property.  They  are  :  "  III. 
That  the  construction  of  a  will  is  the 
same  at  law  and  in  equity,  the  jurisdic- 
tion of  each  being  governed  by  the  na- 
ture of  the  subject ;  thougli  the  conse- 
quences may  dliler,  as  in  the  instance 
of  a  contingent  remainder,  which  is 
destructible  in  the  one  case  and  not  in 
the  other.  V.  That  the  heir  is  not  to 
be  disinherited  without  an  express  de- 
vise or  necessary  implication  ;  such  im- 
plication importing,  not  natural  neces- 
sity, but  so  strong  a  probability  that 
an  intention  to  the  contrary  cannot  be 
supposed.  VI.  That  merely  negative 
words  are  not  sufficient  to  exclude  the 
title  of  the  heir  or  next  of  kin.  There 
must  be  an  actual  gift  to  some  other 
definite  object.    X.  The  court  will  looli 


at  the  circumstances  under  which  the 
deviser  makes  his  will,  as  the  state  of 
his  property,  of  his  family,  and  the 
like.  XI.  That  in  general,  implica- 
tion is  admissible  only  in  the  absence 
of,  and  not  to  control,  an  express  dis- 
position. XV.  That  favor  or  disfavor 
to  the  object  ought  not  to  influence  the 
construction.  XXI.  That  the  con- 
struction is  not  to  be  varied  by  events 
subsequent  to  the  execution  ;  but  the 
courts,  in  determining  the  meaning  of 
particular  expressions,  will  look  to  pos- 
sible circumstances,  in  which  they 
might  have  been  called  upon  to  affix  a 
signification  to  them-.  XXIV.  That  a 
testator  is  rather  to  be  presumed  to  cal- 
culate on  the  dispositions  in  his  will 
taking  effect  than  the  contrary  ;  and, 
accordingly,  a  provision  for  the  death 
of  devisees  will  not  be  considered  as 
intended  to  provide  exclusively  for 
lapse,  if  it  admits  of  any  other'  con- 
struction." 
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rigorous  attention  to  them,  is  apt  to  lead  the  mind  insensibly  to  specu- 
late upon  what  the  testator  may  be  supposed  to  have  intended  to  do,, 
instead  of  strictly  attending  to  the  true  question,  which  is,  what  that 
which  he  has  written  means  :  The  will  must  be  expressed  in  writing, 
and  that  writing  only  is  to  be  considered.  And  in  construing  that 
writing,  the  rule  is  to  read  it  in  the  ordinary  and  grammatical  sense 
of  the  words,  unless  some  obvious  absurdity  or  some  repugnance  or 
inconsistency  with  the  declared  intentions  of  the  writer,  to  be  extracteiS 
from  the  whole  instrument,  should  follow  from  so  reading  it  (a). 
*1.  Technical  words  are  not  necessary  to  give  effect  to  any  species 
of  disposition  (5).2     Therefore,  where  the  testator  used 

1.  Technical  '^  ^   ' 

words  not  neces-  the  words  "  all  my  personal  estates,"  and  it  was  clear 
beyond  all  doubt  upon  the  face  of  the  will  that  the 
testator  meant  by  these  words,  not  what  is  technically  understood  by 
them,  but  the  real  property  over  which  he  had  an  absolute  personal 
power  of  disposition,  it  was  holden  that  the  freehold  passed  by  this 
description  (c).  So  on  the  other  hand,  if  on  the  whole  will  it  clearly 
appears  that  the  testator's  intention  was  to  bequeath  leasehold 
property,  in  which  he  had  a  chattel  interest  only,  under  the  descrip- 
tion of  his  real  estate,  such  intention  shall  be  carried  into  effect  (d). 


(a)  Abbott  V.  Middleton,  7  H.  L.  C. 
114,  by  Lord  Wensleydale.  Gordon  s. 
Gordon,  5  H.  &  C.  354.  Where  the 
words  of  a  will  are  unambiguous,  they 
cannot  be  departed  from  merely  be- 
cause they  lead  to.  consequences  capri- 
cious or  even  harsh  and  unreasonable  ; 
but  where  they  are  capable  of  two  in- 
terpretations that  construction  of  them 
is  to  be  adopted  which  is  in  accordance 
with  an  intelligible  and  reasonable,  and 
not  a  capricious  or  anomalous,  result. 
Bathurst  ii.  Errington,  3  App.  Cas.  698. 
A  testator  must  not  be  presumed  to  in- 
tend an  absurdity ;  nevertheless,  if 
shown  by  the  context  or  by  the  whole 
will  to  have  so  intended,  the  intention, 
if  not  illegal,  must  be  carried  out. 
Rhodes  ®.  Rhodes,  7  App.  Cas.  193. 

(J)  By    Lord    Kenyon,    in    Hay    «. 
Coventry,  3  T.  R.  86. 

3.  This  is  Jarman's  second  rule.    See 
3  Jarman  703. 

(c)  Doe  V.  Tofleld,  11  East,  346.    Roe 
[*929] 


V.  Pattison,  16  East,  331.  Doe  v.  Hasle- 
wood,  6  A.  &  E.  167.  Doe  v.  Pratt, 
ibid.  180.  And  the  words  ' '  all  the 
rest"  have  been  held  in  a  holograpli 
will  containing  no  technical  words  to 
pass  real,  as  well  as  personal,  property, 
although  there  was  no  prior  mention  of 
realty  in  the  will.  Attree  v.  Attree,  L. 
R.  11  Eq.  380. 

(d)  Hobson  v.  Blackburn,  1  Mylne  & 
K.  571.  Goodman  v.  Edwards,  3  Mylne 
&  K.  759.  Read  v.  Backhouse,  3  Russ. 
&  M.  546.  Doe  v.  Cranstoun,  7  M.  & 
W.  1.  Swift  V.  Swift,  1  De  Gex,  F.  &. 
J.  160.  A  testator  devised  a  farm  by 
the  description  "my  freehold  farm 
and  lands  situate  at  E."  The  will  con- 
tained no  residuary  devise.  The  farm 
comprised  about  seventy-six  acres,  of 
which  twenty-six  were  copyhold.  It 
was  held  that  the  copyhold  parts  of  the 
farm  passed  under  the  devise.  Re 
Bright  Smith,  31  C.  D.  314.  In  this 
case  Hall  ».  Fisher,   1   Coll.  47,  and 
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2.  Nevertheless,  if  technical  words  3  are  used  by  the  te8*tator,  he 
will  be  presumed  to  employ  them  in  their  legal  sense,  g  Technical 
unless  the  context  contained  a  clear  indication  to  the  {^""^their ° 'iS 
contrary  (e).  "  If  words  of  art,"  said  Lord  Alvanley,  *^°^^- 
in  Thellusson  v.  Woodford  (/"),  "  are  used,  they  are  construed  accord- 
ing to  the  technical  sense,  unless  upon  the  whole  Will  it  is  plain  that 
the  testator  did  not  so  intend."  Courts,  therefore,  have  no  right 
or  power  to  say  that  the  testator  did  not  understand  the  meaning  of 
the  words  he  has  used,  or  to  put  a  construction  upon  them  different 
from  what  has  been  long  received,  or  what  is  affixed  to  them  by  the 
law  {g).  But  where  the  intention  of  the  testator  is  plain,  it  will  be 
allowed  to  control  the  legal  operation  of  words  however  technical  (A). 

The  rule  above  stated  has  been  carried  so  far,  that,  in  some  instances, 
the  testator  has  been  presumed  to  use  words  and  forms  or  expression 


Stone  V.  Greening,  13  Sim.  309,  were 
distinguished  on  tlie  ground,  inter  alia, 
that  in  those  cases  there  was  a  residuary 
devise,  and  there  was  no  room  for  the 
operation  of  the  presumption  that  one 
■who  has  gone  through  the  form  of 
making  a  will  does  not  intend  to  die 
intestate.  See  Re  Harrison,  30  C.  D. 
390,  393.  By  the  36th  section  of  the 
Wills  Act  a  general  devise  of  the  tes- 
tator's lands  shall  include  copyhold  and 
leasehold  as  well  as  freehold  lands.  As 
to  the  construction  of  this  section,  see 
Butler  V.  Butler.  28  C.  D.  66. 

3.  The  rule  as  here  stated  is  Jarman's 
seventeenth  rule.  In  connection  with 
this  may  be  taken  Jarman's  ninth  rule 
as  to  words  in  general — mz.-.  "That 
parol  evidence  is  not  admissible  to  vary 
the  meaning  of  words ;  and,  there- 
fore, in  order  to  attach  a  strained  and 
extraordinary  sense  to  a  particular 
word,  an  instrument  executed  by  the 
testator,  in  which  the  same  word  occurs 
in  that  sense,  is  not  admissible." 

(«)  Lane  e.  Lord  Stanhope,  6  T.  R. 
3-53,  by  Lord  Kenyon.  Phillips  v.  Garth, 
3  Bro.  C.  C.  68,  by  Buller,  J.  Buck 
V.  Norton,  1  Bos.  &  Pull.  57,  by  Eyre, 
0,  J.     Smith  t.  Butcher,  10  C.  D.  113, 


116.  A  testator  devised  "all  real  estate 
of  which  he  might  die  seised."  It  was 
held  that  "  seised  being  a  purely  tech- 
nical word  must  be  construed  accord- 
ing to  its  technical  meaning,"  Leach  v. 
Jay,  6  C.  D.  496.  9  C.  D.  43.  In  con- 
struing, however,  the  autograph  will  of 
an  illiterate  man,  the  usual  meaning 
of  technical  language  may  be  disre- 
garded, but  no  word  which  has  a 
deal'  and  definite  operation  can  be 
struck  out.  Hall  d.  Warren,  9  H.  L. 
C.  430.  Where  a  testator  in  a  for- 
eign will  expresses  himself  in  technical 
language  of  the  place  where  made  and 
where  he  is  domiciled,  to  obtain  the 
intention  the  technical  terms  must  be 
interpreted  by  the  meaning  put  on  them 
in  the  system  of  law  from  which  they 
are  borrowed.  Studd  v.  Cook,  8  App. 
Cas.  577. 

(/)  4  Ves.  339. 

ig)  By  Buller,  J.,  in  Hodgson  v. 
Ambrose,  Dougl.  341.  See  also  Milnes 
V.  Slater,  8  Ves.  306.  Doe  ».  Perratt,  6 
M.  &  Gr.  343,  per  Parke,  B.  Towns  «. 
Wentworth,  11  Moo.  P.  C.  543,  per 
Lord  Kingsdown. 

(h)  Vauchamp®.  Bell,  Madd.  &  Geld. 
343.     6  Cruise's  Dig.  148,  3rd  edit. 
[*930] 
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in  the  sense  which  they  have  acquired  by  decided  cases,  although  such 
rsense  he  different  from  their  ordinary  and  natural  meaning  (%). 

But  it  has  been  laid  down  by  high  authority  that  in  construing 
a  will  of  personal  property,  the  terms  that  are  used  *in  the  will  are 
to  be  construed  according  to  the  ordinary  acceptation  of  language  in 
the  transactions  of  mankind  (/). 

It  may  be  useful,  in  this  place,  to  advert  to  the  well-known  princi- 
"Where  there  is  a  ple>  tbat  where  there  is  a  general  intent,  and  a  particular 
a partfcuTarta'tenf  One,  the  particular  is  to  be  sacrificed  to  the  general 
to\ePstcriflceato'  intent  {h)  :  Which  doctrine,  perhaps,  when  rightly 
the  general.  understood,   amounts  to  no  more  than  an  example  of 

the  rule  now  under  consideration,  viz.,  that  technical  words,  or  words 
of  known  legal  import,  shall  have  their  legal  effect,  unless,  from  sub- 
sequent inconsistent  words,  it  is  very  clear  that  the  testator  meant 
otherwise  (?).  For  instance,  if  the  testator  bequeaths  real  property 
to  a  man  and  the  heirs  of  his  body,  or  to  a  man  for  life,  with  a  subse- 
quent limitation  to  the  heirs  of  his  body,  this  creates  an  estate  tail 
according  to  the  clearly  established  rules  of  law  ;  and,  therefore,  the 
«state  tail  so  created  shall  not  be  cut  down  into  an  estate  for  life, 
although  the  will  contains  subsequent  words  expressive  of  an  inten- 
tion that  the  heirs  of  the  body  of  the  devisee  shall  take  as  tenants  in 
common  (m).  It  is  true  that  heirs  of  the  body  cannot  take  as  tenants 
in  common  ;  but  it  does  not  follow  that  the  testator  did  not  intend 
that  the  heirs  of  the  body  should  take,  because  they  cannot  take  in 
the  mode  prescribed  :  This  only  follows,  that,  having  given  to  heirs 
of  *the  body,  he  could  not  modify  that  gift  in  the  two  different  ways 

(«)  Baines  «.  Dixon,  1  Ves.  Sen.  41.  11  Moo.  P.   C.   543,  fer  Lord  Kings- 

Wilmot  V.  Wilmot,  8  Ves.  10.  down.    Forsbrook  «.  Forsbrook,  L.  R. 

0)  By  Lord  Lyndhurst,  in  Parker  v.  3  Ch.  98. 

Marchant,  1  Phil.  Ch.  C.  360  ;  approved  (m)  Jesson    t>.    Wright,   3  Bligh,  1 

by  Wood,  V.-C,  Kay,  375.     Re  Bed-  (reversing  Doe  n.  Jesson,  5  M.  &  S.  95, 

■son's   Trusts,    38  C.  D.  533,  535,  'per  and  overruling  Doe  ».  Goff,  11  East, 

Brett,  M.  R.  668).     Doe  «.  Featherstone,  1 B.  &  Adol. 

(^)  Robinson  i>.  Robinson,  .1  Burr.  38.  944.     See  also  Reece  «.  Steele,  3  Sim. 

Jesson  «.  Wright,  3  Bligh,  49.     Doe  4i.  333.    Mortimer  ®.  West,  3  Sim.   374. 

Harvey,  4  B.  &  C.  630.  Ward  v.  Bevil,  1  Younge  &  Jerv.  512. 

(0  By  Lord  Redesdale,  in  Jesson  v.  Jack   «.    Fetherston,    9     Bligh,    238. 

Wright,  2  Bligh,  56,   57.     Jenkins  v.  Dunk  «.  Fenner,   3  Russ.  &  M.  566. 

Hughes,  8  H.  L.  C.  571.  Doe  «.  Gallini,  Douglas  «.  Congreve,  1  Beav.  59.  Tate 

5  B.  &  Adol.  631.    Lees  «.  Moseley,  1  v.  Clarke,  1  Beav.  100.    Roddy  ■».  Fitz- 

Y.  &  Ooll.  589.     Toller  «.  Attwood,  15  gerald,  6  H.  L.  C.  833. 
Q.  B.  939,  954.    Towns  «.  Wentworth, 
[*931]          [*932] 
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which  he  desired  (w).  The  particular  intent,  then,  that  the  heirs  of 
the  body  should  take  as  tenants  in  common,  must  be  sacrificed  to  the 
general  intent  that  there  should  be  an  estate  tail  ;  and  therefore  the 
words  "  as  tenants  in  common,"  may  be  rejected  (o).  Nevertheless 
the  words  "  heirs  of  the  body  "  will  yield  to  a  clear  particular  intent, 
that  the  estate  should  be  only  for  life  (^). 

3.  The  construction  of  the  will  is  to  be  made  upon  the  entire 
instrument,*  and  not  merely  upon  disjointed  parts  of  it :   „     congtrnction 

and  consequently  all  its  parts  are  to  be  construed  with  most  be  on  the 
^  •/  ^  whole  will ; 

reference  to  each  other  (cj).     So  the  language  of  the 

will  ought  to  be  construed  with  reference  to  the  codicil  ;  and  vice 

versa  (»•). 

Hence,  general  words  in  part  of  a  will  may  be  restrained  in  cases 
where  it  can  be  collected  from  any  other  part  of  the  will,  that  the 
testator  did  not  mean  to  use  them  in  their  general  sense  (s). 

Hence,  also,  generally  speaking,  if  the  same  words  occur  in  differ- 
ent parts  of  the  same  will,5  they  must  be  taken  to  have  aame  words  oc- 
been  used  everywhere  in  the  same  sense,  unless  there  once'5™'"^* 


(ra)  By  Lord  Redesdale,  In  Jesson  11. 
Wright,  3  Bligh,  57. 

(0)  See  Doe  ».  Harvey,  4  B.  &  C.  610. 

{•p)  By  Lord  Eldon,  in  Jesson  «. 
Wright,  3  Bligh,  53.  Jo|dan  ».  Adams, 
6  C.  B.  K.  S.  748,  9  C.  B.  N.  S.  483.  See 
also  Jenkins  ».  Hughes,  8  H.  L.  C.  571. 
Gummoe  t>.  Howes,  33  Beav.  184.  As 
to  controlling  the  prima  facie  meaning 
of  the  word  "issue,"  by  the  context, 
see  the  cases  collected  'post,  p.  *971  et  seq. 

4.  Jarman's  seventh  rule :  "  That 
all  the  parts  of  a  will  are  to  be  con- 
strued in  relation  to  each  other,  arid 
so  as,  if  possible,  to  form  one  con- 
sistent whole,  but  where  several  parts 
are  absolutely  irreconcilable,  the  latter 
must  prevail."  In  connection  with  this 
should  be  considered  Jarman's  twenty- 
second  rule  :  "  That  several  independ- 
ent devises,  not  grammatically  con- 
nected, or  united  by  the  expression 
of  a  common  purpose,  must  be  con- 
strued separately,  and  without  relation 
to  each  other,  although  it  may  be  conjec- 


tured from  similarity  of  relationship,  or 
other  circumstances,  that  the  testator 
had  the  same  intention  in  regard 
to  both.  There  must  be  an  apparent 
design  to  connect  them." 

{q)  Turpine  a.  Forreyner,  1  Bulst. 
101.  Re  Bedson's  Trusts,  38  C.  D.  533, 
535,  per  Brett,  M.  R.  A  codicil  is  to 
be  taken  as  a  component  part  of  the 
will ;  see  ante,  p.  *6. 

(r)  Barley  v.  Martin,  18  C.  B.  683. 
Hartley  -o.  Tribber,  16  Beav.  510.  See 
also  Cator  v.  Cator,  14  Beav.  463. 

(s)  Strong  ».  Teatt,  3  Burr.  913.  Doe 
V.  Reade,  8.  T.  R.  133.  Whitmore  v. 
Trelawney,  6  Ves.  130.  Crone  v.  Odell, 
1  Ball  &  Beat.  466. 

5.  This  is  part  of  Jarman's  eighteenth 
rule:  "That  words  occurring  more 
than  once  in  a  will,  shall  be  presumed 
to  be  used  always  in  the  same  sense, 
unless  a  contraiy  intention  appear  by 
the  context,  or  unless  the  words  be 
applied  to  a  different  subject.  And,  on 
the  same  principle,   where    a  testator 
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appears  a  clear  intention  to  the  contrary  (f).  But  this  rule  does 
not  preclude  the  court  from  putting  a  different  con*8truction 
upon  the  same  words,  even  though  used  only  once  in  a  will, 
when  applied  to  different  subject-matters.  Thus,  ■  in  Forth  v. 
Chapman  (m),  where  the  testator  devised  real  and  personal  estate  to 
A.,  and  if  he  should  die,  and  leave  no  issue  of  his  body,  then  to  B. ; 
Lord  Macclesfield'  said,  that  it  might  be  reasonable  enough  to  take 
the  same  words  as  to  the  different  estates  of  realty  and  personalty  in 
different  senses,  and  as  if  repeated  by  two  several  clauses  ;  and  tliat 
the  words,  "  leave  no  issue,"  as  applied  to  the  personal  estate,  should 
be  taken  to  mean,  leave  no  issue  at  the  time  of  his  death,  but  as 
applied  to  the  freehold  to  mean  an  indefinite  failure  of  issue :  And 
this  case  has  been  considered  as  an  authority  in  many  subsequent 
instances  for  a  different  construction  of  the  same  words  in  a  will  as 
applied  to  different  subjects  (cc). 

It  must  be  further  observed,  that  where  there  is  no  connection  by 
when  one  bequest  grammatical  construction,  or  direct  words  in  reference, 
re°ere™re  to^i^  ov  by  the  declaration  of  some  common  purpose,  between 
°"'°^-  distinct  bequests  in  a  will,  the  rule  now  under  consider- 

ation will  not  justify  the  drawing  in  aid  the  special  terms  of  one 
bequest  to  the  construction  of  another,  although  in  its  general  terms 
and  import  similar,  and  applicable  to  persons  standing  in  the  same 
degree  of  relationship  to  the  testator ;  and,  although  there  is  no 
apparent  reason,  other  than  the  different  wordihg  of  the  clauses,  to 
presume  that  the  testator  had  a  different  purpose  in  view  {y). 

*The    tendency,  however,  of    modern  decisions  (and    good  sense 

uses  an  additional  word  or  phrase,  he  Head  «.  Randall,  3  Y.  & .  Coll.  Oh.  C. 

must  he  presumed  to  have  an  additional  231.    Buckle  ■».  Fawcett,  4  Hare,  536, 

meaning."  542. 

(t)  Whitmore   ■».    Craven,    2    Chanc.  (y)   Spirt   ».  Bence,  Cro.  Oar.  368. 
Cas.  169.     Dalzell  B.  Welch,  2  Sim.  319.  Doe  ».  "Wright,  8  T.  R.  64.     S.  C,  in 
Ridgeway  v.  Munkittrick,  1  Dr.  &  W.  C.  P.,  nomine  Doe  ».  Child,  1  New  Rep. 
93,  per  Sugden,  C.    Rhodes  v.  Rhodes,  335.     Right  <b.  Compton,  9  East,  267. 
27  Beav.  413.  Chambers  v.  Brailsford,  18  Ves.  368. 
(m)  1  P.  Wms.  667.  But  where  there  is  a  clear  omission  in  a 
(x)  ShefiBeld  «.   Lord  Orrery,  3  Atk.  will  reference  may  be  made  to  a  similar 
288.     Stafford  ».  Buckley,  2  Ves.  Sen.  gift  in  the  same  will  to  assist  in  ascer- 
180.     Southby   «.   Stonehouse,   2  Ves.  taining  what  the  omission  is.    Mellor «. 
616.    Doe  11.  Smith,  5  M.  &  S.  181. 132,  Daintree,  83  C.  D.  198.     And  see  Love- 
Doe  ».  Ewart,  7  A.  &  E.  686,  659.     See  day  v.  Hopkins,  Ambl.  373.     Gittings  v. 
also  Carter  ».    Bentall,   2  Beav.   551.  McDermott,  3  M.  &  K.  69. 
Byng  ®.  Lord  Strafford,  5  Beav.  558. 
[*933]        [*934] 
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appears  to  require  it)   is  to  read   the  different  clauses  in  the  will 
referentially  to  each  other,  unless  they  are  clearly  independent  (z). 

4.  The  court  is  bound  to  give  effect  to  every  word  of  the  will,6  with- 
out change  or  reiection,  provided  an  effect  can  be  given 

.  .  ...  ,    .  ?     ,        *•  Effect  must  be 

to  It,  not  inconsistent  with  the  general  intent  of  the  given    to    every 

.  .  word : 

whole  will  taken  together  (a).  Thus,  if  one  devises 
land  to  A.  B.  in  fee,  and  afterward  in  the  same  will  devises  the  same 
land  to  C.  D.  for  life,  both  parts  of  the  will  shall  stand ;  and  in  the 
construction  of  law,  the  devise  to  C.  D.  shall  be  first  (5).  But  where 
it  is  impossible  to  form  one  consistent  whole,  the  sepa-  if  two  parts  are 
rate  parts  being  absolutely  irreconcilable,  the  latter  t"e^°™'tter'''''wiii 
will  prevail  (c).  P"™'- 

It  must  not,  however,  be  understood,  that  because  the  testator  uses 
in  one  part  of  his  will,  words  having  a  clear  meaning  in  law,  and  in 
another  part,  words  inconsistent  with  the  former,  that  the  first  words 
are  to  be  canceled  or  overthrown  (</).  A  contrary  principle  is  now 
fully  established  in  the  doctrine  already  considered,  that  the  general 
intent,  although  first  expressed,  shall  overrule  the  particular  (e). 

5.  The  will  must  be  most  favorably'  and  benignly  expounded  to 
pursue,  if  possible,  the  intention  of  the  testator  (y). 

(s)  Ford  V.   Ford,   6  Hare,   493,   by  unless  a  clear  intention  to  use  them  in 

Wigram,  V.-C.  another  can  be  collected,  and  that  other 

6.  See  notes  4  and  5  supra.  can  be  ascertained  ;  and  they  are,  in  all 
(a)  Gray  «.  Minnethorpe,  3  Ves.  105.  cases,  to  receive  a  construction  which 

Constantine  ®.  Constantine,  6  Ves.  102.  will  give  to  every  expression  some  effect. 

Doe  ».  Rawding,  3  B.  &  A.  448.    Hall  rather  than  one  that  will  render  any  of 

■».  Warren,  9  H.  L.  C.  430.  the  expressions    inoperative  ;    and    of 

(J)  Anon.  Cro.  Eliz.  9.    Doe  v.  Davies,  two  modes  of  construction,  that  is  to  be 

4  M.  &  W.  599.  '  preferred  which  will    prevent  a  total 

(c)  Constantine  v.  Constantine,  6  Ves.  intestacy.     XIX.  That  words  and  lim- 

100.     Doe  ».  Biggs,  3  Taunt.  109.     Sim  itations  may  be  transposed,  supplied  or 

c.  Doughty,  5  Ves.  343.     Wykham  v.  rejected,  where  warranted  by  the  imme- 

Wykham,    18   Ves.    431.      Sherratt   v.  diate  context,  or  the  general  scheme  of 

Bentley,  3  Mylne  &  K.  149.     Morrall  the  will ;  but  not  merely  on  a  conjec- 

V.  Sutton,  1  Phill.  Ch.  C.  533.    See  also  tural  hypothesis  of  the  testator's  inten- 

4  Beav.  478.     5  Beav.  100.     Shipperd-  tion,  however  reasonable,  in  opposition 

son  V.  Tower,  1  Y.  &  Coll.  C.  C.  441.  to  the  plain  and  obvious  sense  of  the 

id)  By  Lord  Redesdale  in  Jesson  v.  language  of  the  instrument.     XX.  That 

Wright,  3  Bligh,  56.  words,   which  it  is  obvious    are  mis- 

(e)  Ante,  p.  *931.  written  (as  dying  with  issue  for  dying 

7.  So  Jarman's  rules  :  "  XVI.  That  without  issue),  may  be  corrected." 
words,  in  general,  are  to  be  taken  in  (/)  Touchst.  434.   3  Black.  Com.  381. 
their  ordinary  and  grammatical  sense.  Thus,  where  a  testator  by  his  will  gave 
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*To 


5.  Words  may  be 
transposed,  sup- 
plied, or  rejectea, 
to  advance  the  ap- 
parent intention  : 


effectuate,  therefore,  the  clear  intention,  as  apparent  upon 
the  whole  will,  words  and  limitations  may  be  trans- 
posed {g),  supplied  (A)  or  rejected  (i).  But  the  rule 
is,  that  *words  in  a  will  are  not  to  be  rejected  or  sup- 
plied, unless  there  cannot  be  any  rational  construction 

daughters,  Elizabeth,  Sarah,  Eliza, 
Mary  and  Hannah,  to  pay  the  interest 
to  his  said  daughters  respectively  for 
their  separate  use.  He  then  directed 
his  trustees  from  and  after  the  death  of 
Elizabeth  to  stand  possessed  of  one- 
flfth  of  the  trust  securities  upon  trust 
for  the  children  of  Elizabeth,  and  from 
and  after  the  death  of  Sarah  as  to  an- 
other one-fifth  upon  trust  for  the  chil- 
dren of  Sarah  ;  and  from  and  after  the 
death  of  Eliza  as  to  another  one-fifth 
upon  trust  for  the  children  of  Mary 
(thus  omitting  to  provide  for  Eliza's 
children,  and  failing  to  dispose  of 
Mary's  one-fifth  after  her  death) ;  and 
from  and  after  the  death  of  Hannah  as 
to  another  one-fifth  upon  trust  for  the 
children  of  Hannah.  The  will  also  con- 
tained a  power  to  the  trustee  until  "  the 
part  or  share  of  the  said  trust  moneys  of 
the  issue  of  any  of  my  said  daughters  " 
should  become  payable  to  apply  the 
same  in  the  maintenance  of  such  issue. 
And  it  was  held  that  a  clause  similar  in 
terms  to  the  clauses  giving  interest  to 
the  children  of  Elizabeth,  Sarah,  Mary 
and  Hannah  respectively,  but  giving  an 
interest  in  one-fifth  of  the  trust  securi- 
ties to  the  children  of  Eliza,  and  dis- 
posing of  Mary's  one-fifth  after  her 
death  must  have  been  accidentally 
omitted,  and  that  the  will  ought  to  be 
read  and  construed  as  if  such  a  clause 
were  contained  in  it. 

(i)  Jesson  ».  "Wright,  3  Bllgh,  1.  Sher- 
ratt «.  Bentley,  3  Mylne  &  K.  149.  Thus 
the  words  of  a  previous  bequest  will 
not  be  affected  by  an  erroneous  reference 
to  it  in  a  later  part  of  the  will.  Re 
Duke,  16  C.  D.  113. 


a  legacy  of  7,000^.  upon  trust  for  the 
benefit  of  his  married  daughter  and  her 
children  ;  and  after  reciting  that  he  had 
given  a  bond  for  3,O0OZ.  for  her  hus- 
baud  he  directed  that  what  should  re- 
main due  on  the  bond  at  his  death 
should  be  paid  out  of  the  legacy  :  and 
by  a  codicil  made  about  twelve  months 
afterward,  the  testator  recited  that  he 
had  paid  the  3,000Z.  and  other  sums  for 
which  he  was  bound  for  the  husband  to 
an  amount  exceeding  5,000Z.  on  the 
whole,  and  directed  that,  unless  that 
sum  at  least  should  be  repaid  previously 
to  his  decease,  the  sum  of  5,000i.  should 
be  taken  in  part  payment  of  the  7,0002. 
And  it  was  admitted  that  the  husband 
had  not  rejiaid  5,0002.  It  was  held  that 
the  testator  intended  that  what  at  his 
decease  should  be  due  to  him  in  re- 
spect of  these  sums  should  to  an  extent 
not  exceeding  5,0002.  be  deducted  from 
the  daughter's  legacy,  and  an  account 
was  directed  of  the  amount  remaining 
unpaid  of  sums  advanced  by  the  testa- 
tor for  the  daughter's  husband.  Ee 
Taylor's  Estate,  33  C.  D.  495. 

ig)  Hudson  u.  Bryant,  1  Coll.  681. 

Qi)  Doe  «.  Micklem,  6  East,  486,  493, 
494.  Kirkpatriok  «.  Kirkpatrick,  13 
Ves.  476.  Montagu  «.  Nucella,  1  Russ. 
Chanc.  Oas.  171,  173.  Abbott  «.  Mid- 
dleton,  31  Beav.  143.  7  H.  of  L.  68. 
But  see  the  observations  of  Wood,  V.-C. 
In  Hope  ».  Potter,  3  Kay  &.  J.  306,  309. 
Mellor  V.  Daintree,  33  C.  D.  198.  In 
Re  Redfern,  6  C.  D.  133,  a  testator 
directed  his  trustee  to  stand  possessed  of 
5  equal  7th  parts  of  the  moneys  arising 
from  the  sale  and  conversion  of  his  real 
and  personal  estate  upon  trust  to  invest, 
and  during  the  respective  lives  of  his  said 
[*93o]         [*936] 
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of  the  words  as  they  stand  {K),  or  the  rejection  or  insertion  is  necessary 
to  carry  out  the  manifest  intention  of  the  will  (V). 

So,  in  order  to  advance  the  apparent  intention  of  the  testajor,  "  or  " 
may  be  construed  "and"  (m)  and  vice  versa  (n),  *in 
cases  of  legacies,  as  well  as  devises  of  real  estate.     So 


"or"  construed 
*'  and,"  and  vice 
versa : 


(Jc)  By  Lord  Eldon,  in  Chambers  ». 
Brailsford,  19  Ves.  654.  S.  C.  2  Meriv. 
35.  Peacock  v.  Stockford,  3  De  Gex, 
M.  &  G.  73,  77.  Pride  v.  Fooks,  3  De 
G.  &  J.  353. 

(t)  Sweeting  v.  Prideaux,  3  C.  D.  413. 
Thus  in  Key  v.  Key,  1  De  G.  M.  &  G. 
73,  84.  Knight-Bruce,  L.  J.,  said: 
' '  In  common  with  all  men  I  must  ac- 
knowledge that  there  are  many  cases 
upon  the  construction  of  documents 
in  which  the  spirit  is  strong  enough 
to  overcome  the  letter :  cases  in  which 
it  is  impossible  for  a  reasonable  be- 
ing upon  a  careful  perusal  of  an  in- 
strument not  to  be  satisfied  from  the 
contents  that  a  literal,  a  strict  or  an  or- 
dinary interpretation  given  to  particular 
passages  would  disappoint  and  defeat 
the  intention  with  which  the  instrument 
read  as  a  whole  persuades  and  convinces 
him  that  it  was  framed.  A  man  so 
convinced  is  authorized  and  bound 
to  construe  the  writing  accordingly." 
And  in  Towns  v.  Wentworth,  11  Moo. 
P.  C.  536,  543,  Lord  Kingsdown  said : 
"  When  the  main  purpose  and  intention 
of  the  testator  are  ascertained  to  the  sat- 
isfaction of  the  Court,  if  particular  ex- 
pressions are  found  in  the  Will  which 
are  inconsistent  with  such  intention 
though  not  sufficient  to  control  it,  or 
wjiich  indicate  an  intention  which  the 
law  will  not  permit  to  take  effect,  such 
expressions  must  be  discarded  or  modi- 
fied: and,  on  the  other  hand,  if  the  Will 
shows  that  the  testator  must  necessarily 
have  intended  an  interest  to  be  given 
which  there  are  no  words  in  the  Will 
expressly  to  devise,  the  Court  is  to  sup- 
ply the  defect  by  implication,  and  thus 


to  mold  the  language  of  the  testator  so  as 
to  carry  into  effect  as  far  as  possible  the 
intention  which  it  is  of  opinion  that  the 
testator  has  on  the  whole  Will  suffi- 
ciently declared." 

(m)  Richardson  v.  Spraag,  1  P.  Wms. 
434.  Eccard  v.  Brooke,  3  Cox,  313. 
Lachlan  t).  Reynolds,  9  Hare,  796. 
Shand  v.  Kidd,  19  Beav.  310.  Bentley 
«.  Meech,  35  Beav.  197.  Greated  v. 
Greated,  36  Beav.  631.  Greenway  v. 
Greenway,  3  De  Gex,  F.  &.  J.  128. 
Johnson  ».  Simcock,  7  H.  &  N.  344. 
Maude  v.  Maude,  33  Beav.  290.  The 
construction  of  "and"  for  "or"  was 
not  allowed  in  Gittings  v.  McDermott, 
3  M.  &.  K.  69.  Mortimer  «.  Hartley, 
6  Exch.  60.  Barker  ».  Young,  33  Beav. 
353.  Blundell  «.  Chapman,  33  Beav. 
648.  Cooke  ii.  Mirehouse,  34  Beav.  27. 
Holland  v.  Wood,  L.  R.  11  Eq.  91. 
Wingfleld  ».  Wingfield,  9  C.  D.  658. 

(n)  Hetherington  «.  Oakman,  3  Y.  & 
Coll.  C.  C.  299.  Stapleton  v.  Stapleton, 
3  Sim.  N.  S.  313.  Maynard  v.  Wright, 
36  Beav.  385.  This  construction  was 
refused  in  Pearson  ■».  Rutter,  3  D.  G. 
M.  &  G.  398.  Day  v.  Day,  Kay,  703. 
Coates  V.  Hart,  38  Beav.  349.  Grey  v. 
Pearson,  6  H.  L.  C.  61.  Seccombe  v. 
Evans,  38  Beav.  440.  Malcolm  v.  Mal- 
colm, 31  Beav.  325.  Hawksworth  v. 
Hawksworth,  37  Beav.  1.  "And  "  may 
be  construed  "or"  when  one  member 
of  the  compound  sentence  is  included 
in  the  other,  and  would  be  superfluous 
unless  disjoined ;  Day  v.  Day,  Kay,  703, 
708,  by  Wood,  V.-C.  This  construc- 
tion is  generally  made  in  favor  of  vest- 
ing, and  not  to  defeat  a  vested  gift : 
ihid. 

[*937] 
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"  if  "i  construed 
"  when :" 

"paid  "construed 
"payable:" 

"  leaving  "  con- 
strued "having:" 

"having"  con- 
strued "having 
had:" 

"payable"  con- 
strued" vested:" 

"  survivor "  con- 
strued "other:" 

"  receivable"  con- 
strued "received : " 

"  without  having 
issue "  construed 
"without  issue:" 

"  next  surviving 
son"  read  "next 
younger  surviv- 
ing son  ;" 


"if"  may  be  construed  "when"  for  the  same  purpose 
(o).  So,  upon  the  whole  context,  the  word  "paid "may- 
be construed  "payable"  or  "vested"  (^).  And  the 
words  "leaving"  any  child  may  be  construed  "having" 
(c[).  And  the  word  "having"  may  be  construed  "hav- 
ing had"  {r).  And  the  word  "payable"  may  be  con- 
strued "vested"  (s).  And  the  word  "survivor"  maybe 
construed  "other"  («).  So  the  words  "not  survive" 
may  be  construed  as  equivalent  to  "die  in  the  lifetime 
of"  (u).  *So  the  word  "receivable"  may  be  construed 
"received"  («).  So  "without  having  issue"  may  be 
construed  in  all  respects  as  the  same  as  "  without  issue  " 
(w).  So  "  next  surviving  son  "  may  be  construed  "  next 
younger"  and  not  "next  elder"  surviving  son  (a;).  So 
the  word  "  entitled  "  must  be  read  "  entitled  in  posses- 


(o)  Smart  v.  Clark,  3  Russ.  Chanc. 
Cas.  365.  But  see  Bartleman  ».  Mur- 
chison,  2  Russ.  &.  M.  186. 

(p)  Martineau  v.  Rogers,  8  De  Gex, 
M.  &  G.  338. 

(g)  Kennedy  v.  Sedgwick,  3  Kay  &  J. 
540.  White  v.  Hill,  L.  R.  4  Eq.  365. 
Re  Brown's  Trusts,  L.  R.  16  Eq.  339. 
White  v.  Hight,  13  C.  D.  751 ;  tliis  case, 
however,  has  been  overruled  in  the 
Court  of  Appeal.  Re  Ball,  40  C.  D.  11. 
The  principle  of  construction  whereby 
in  the  case  of  a  gift  over  on  death 
without  "leaving"  children,  the  word 
"  leaving  "  is  construed  "having,"  so  as 
not  to  take  away  an  interest  previously 
vested,  will  not  readily  be  applied  where 
the  subject-matter  of  tlie  gift  is  an  an- 
nuity which  ex  m  termini  involves  the 
notion  of  personal  enjoyment.  Re  Hem- 
ingway, 45  C.  D.  453. 

(r)  White  v.  Hill,  L.  R.  4  Eq.  365. 
Bryden  v.  Willett,  L.  R.  7  Eq..473. 

(«)  Haydon  v.  Rose,  L.  R.  10  Eq.  224. 
So  "vested"  may  be  read  "indefeasi- 
ble ;  "  Re  Edmondson's  Estate,  L.  R.  5 
Eq.  889.  Greenhalgli  v.  Bates,  L.  R.  2 
P.  &  D.  47.     See  post,  p.  *1123. 

(t)  Wilmot  V.  Wilmot,  8  Ves.  10. 
Byre  ii.  Marsden,  4  M.  &  Cr.  340. 
[*938] 


Hurry  v.  Morgan,  L.  R.  3  Eq.  153.  Re 
Arnold's  Trusts,  L.  R.  10  Eq.  353. 
Waite  1).  Llttlewood,  L.  R.  8  Ch.  70. 
Re  Palmer's  Trusts,  L.  R.  19  Eq.  830. 
Cross  ®.  Maltby,  L.  R.  20  Eq.  378. 
Wake  B.  Varah,  3  C.  D.  348.  Lucena 
».  Lucena,  7  C.  D.  355.  But  in  Re 
Horner,  19  C.  D.  186,  the  court  refused 
to  construe  "survivor  or  survivors"  as 
"other  or  others."  For  other  cases  to 
the  same    effect  see  post,  pp.   *1333, 


(u)  Reed  ®.  Braithwaite,  L.  R.  11  Eq. 
514. 

(«)  Re  Dodgson's  Trusts,  1  Drew.  440. 
West  1).  Miller,  L.  P.  6  Eq.  59. 

(w)  Eastwood  «.  Lockwood,  L.  R. 
3  Eq.  487,  495.  Where  a  gift  to  the 
children  is  a  vested  gift,  it  will  not  be- 
come divested  by  the  use  of  the  words 
in  case  the  parent  die  "leaving  no 
issue  ":  and  "  leaving  no  issue,"  shoi^ld 
be  construed  "having  had  no  issue." 
Treharne  v.  Layton,  L.  R.  10  Q.  B.  459. 
White  i>.  Hight,  12  C.  D.  751,  but  this 
case  has  been  overruled.  Re  Ball,  40 
C.  D.  11. 

(x)  Eastwood  v.  Lockwood,  L.  R.  3 
Eq.  487. 
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sion"  if  the  context  requires  it  (y).  So  the  expression  "™yyea'jn  ^^l^ 
"  in  possession  "  may  be  read  as  meaning  "  entitled  to  a  session :" 
vested  estate  tail  in  remainder"  («).  So  the  word  "as-  construed  "made 
certained"  should  be  construed  "made  certain"  (a).  "  at  tiieir  death " 
And  the  words  "at  their  death"  should  be  construed  S'™fespective 
"at  the  death  of  each  respectively"  (6).  deaths." 

In  Loch  V.  Bagley  (c),  where  a  testator  directed  that  his  daughters' 
shares  under  his  will  should  be  "settled  upon  themselves  ^j^j.  ^  daughters 
strictly,"  it  was  held  by  Lord  Komilly,  M.  R.,  that  the  '^^l\  "iTfm 
income  of  each  daughter's  share  should,  during  the  joint  strictly." 
lives  of  herself  and  her  husband,  be  paid  to  her  for  life  for  her  sep- 
arate use  without  power  of  anticipation  ;  and  if  she  died  first,  then 
her  share  should  go  as  she  should  by  will  appoint,  and  in  default  of 
appointment  to  her  next  of  kin,  exclusively  of  her  husband ;  and  if 
she  survived,  then  to  her  absolutely. 

But  a  mistake  in  a  will  cannot  be  corrected,  or  an  omission  supplied, 
unless  it  clearly  appears  by  fair  inference  from  the  whole      

.  ■'     '^^      .        •'  Mistake  m  a  will. 

Will  (a).  But  a  clerical  error  can  be  corrected  *by  a 
court  of  construction  where,  if  uncorrected,  it  makes  the  will  absurd, 
and  the  proper  correction  can  be  gathered  from  the  context  (e). 
And  an  erroneous  statement  in  fact  will  be  corrected,  and  will  not  be 
binding  on  a  legatee  so  as  to  cut  doVn  an  express  gift  (/).  Hence 
not  only  in  cases  of  devises  of  real  estate,  but  also  of  wills  of  personal 
property,  courts  of  construction  cannot,  in  their  interpretation  of  the 
intention  of  the  testator,  pay  the  least  regard  to  any  variance  between 
the  will  as  it  stands,  and  the  instructions  given  for  preparing  it  (</). 

Again,  an  express  bequest  cannot  be  controlled  by  the  reason  as- 
signed :  The  assigned  reason  may  aid  in  the  construe-  Bequest  not  to  be 
tion  of  doubtful  words,  but  cannot  warrant  the  rejec-  reason  given  for 
tion  of  words  that  are  clear  (A).  Nor  can  any  express  ''' 

iSJ)  Re  Clinton's  Trusts,  L.  R.  13  Eq.  («)    Re  JSTorthen's   Estate,   28    C.  D. 

395.,    Re  Noyce,  31  C.  D.  75.  153. 

(z)  Foley  ».  Burnell,  1  Bro.  C.  C.  374.  (/)    Re    Taylor's    Estate,  33  C.  D. 

(as)  Sidebottom  v.  Sidebottom,  L.  R.  495,   overruling  Re  Aird's    Estate,  13 

3  P.  &  D.  365.  C.  D.  391  ;  but,  in  Re  Wood,  33  C.  D. 

(6)  Wills  «.  Wills,  L.  R.  30  Eq.  343.  517,  Re  Aird's  Estate  was  said  not  to 

(c)  L.  R.  4  Eq.  183.  have  been  overruled,  and  was  followed. 

((f)  Pbilipps  v.  Chamberlaine,  4  Ves.  {g)  Murray  n.  Jones,  3  V.  &  B.  318. 

57.     Dent  ts    Pepys,   Madd.   &    Geld.  See  further,  on  this  point,  as  to  wills  of 

351,  as  to  the  application  of  parol  evi-  realty,  Webber  «.    Stanley,    16  C.  B., 

dence  to  rectify  mistakes  in  the  descrip-  N.  8.  698. 

tion  of  legatees.    See^osi,  p.  *1013e<»6j.  (A)  Cole  «.  Wade,  16  Ves.  46. 
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disposition  be  varied  by  inference  or  argument  from  other  parts 
nor  by  inference  of  the  will  («) :  Much  less  shall  the  obvious  construction 
omewiirnor by  of  a  will  be  controlled  by  the  inconvenient  or  unmeri- 
nature"'"'  °"°"^  torious  nature  of  the  bequest  (K)  :  On  the  contrary,  the 
court  is  bound  to  correct  every  inaccuracy  and  impropriety  of  terms 
in  advancement  of  the  manifest  intention  of  the  testator,  however 
undeserving  it  may  be  of  favor  in  a  court  of  justice  (V).  Where,, 
indeed,  the  literal  force  of  expressions  differs  in  a  will,  it  is  a  true 
rule  to  seek  for  the  intention  of  the  testator  rather  in  a  consistent  and 
rational  purpose,  than  in  a  purpose  inconsistent  and  irrational  (m). 
„  ,        *6.  Where  words  are  capable  of  a  twofold  construc- 

6.  Where    words  ^ 

are  capable  of  a  tion,  8  the  rule  is,  even  in  the  case  of  a  deed,  and  much 

twofold  construe-  '  ..  ■  i , 

tion.  more  in  the  case  of  a  will,  to  adopt  such  as  tend  to 

make  it  good  (w).  z 

7.  The  intention  of  the  testator  9  is  not  to  be  set  aside 
tion  cannot  take  because  it  cannot  take  effect  to  the  full  extent,  but  it  is 

effect  in  part.  .  .  ,    , 

to  work  as  tar  as  it  can  (o). 


(i)  CoUett  V.  Lawrence,  1  Ves.  269. 
Jones  V.  Colbeck,  8  Ves.  42. 

(ft)  Thellusson  ».  "Woodford,  4  Ves. 
339.  Smith  «.  Streatfleld,  1  Meriv.  358. 
Defflis  «.  Goldschmidt,  1  Meriv.  419. 

©  Thellusson  «.  Woodford,  4  Ves. 
311,  by  Lawrence,  J. 

(m)  Jenkins  «.  Herries,  4  Madd.  67. 

8.  So  Jarman:  "XIV.  That  the  rules 
of  construction  cannot  be  strained  to 
bring  a  devise  within  the  rules  of  law  ; 
but  it  seems  that  where  the  will  admits 
of  two  constructions,  that  is  to  be  pre- 
ferred which  will  render  it  valid  ;  and 
therefore  the  court  in  one  instance  ad- 
hered to  the  literal  language  of  the 
testator,  though  it  was  highly  probable 
that  he  had  written  a  word  by  mistake 
for  one  which  would  have  rendered  the 
devise  void." 

(«.)  By  Lord  Talbot,  in  Atkinson  ii. 
Hutchinson,  3  P.  Wms.  360.  By  Law- 
rence, J.,  in  Thellusson  d.  Woodford, 

4  Ves.  313.    Martelli ».  HoUoway,  L.  R. 

5  H.  L.  532. 


9.  So,  Jarman's  rule :  "  XXIII.  That 
where  a  testator's  intention  cannot 
operate  to  its  full  extent,  it  shall  take 
effect  as  far  as  possible. "  Such  suprem- 
acy is  given  to  ,  testator's  intention, 
that  it  is  often  said  by  courts,  loosely 
and  incorrectly,  that  the  intention  of 
the  testator  must  govern  the  construc- 
tion of  the  will.  Rules  of  construction 
are  not,  however,  exclusively  means  of 
ascertaining  the  testator's  intention, 
but,  in  some  cases,  of  wholesome  and 
necessary  restraint.  They  tnay  bar  the 
carrying  out  of  a  known  intent  not 
properly  provable.  The  principle  of 
giving  effect  to  the  testator's  intention 
is,  therefore,  to  be  read  in  connection 
with  the  other  rules  here  stated,  and  to 
some  extent  subject  to  them. 

Other  considerations  bearing  on  this 
matter  are  found  in  Jarman's  rules : 
"VIII.  That  intrinsic  evidence  Is  not 
admissible  to  alter,  detract  from  or  add 
to  the  terms  of  a  will  (though  it  may  be 
used  to  rebut  a  resulting  trust  attaching 


(o)  Thellusson  «.  Woodford,  4  Ves.  336,  by  BuUer,  J. 
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8.  It  is  a  settled  rule,  that,  in   the  construction  of  a  will  of  per- 
sonalty made  by  a  testator  domiciled  in  a  foreign  coun- 
try, the   lex  domicilii  lo   must  prevail,  unless  there  is  vviii8"°made°°by 
sufficient  on  the  face  of  the  will  to  show  a  different  cffed  ?n\  fore^n 
intention  (jo).  """"''y- 

9.  A   will   of   personalty,   whether   made   before   or  g  ^.j,   ^  ^^^^ 
after  the  Wills  Act,  speaks  from  the  timeU  of  the  tes-  5™™.  testator's 

'    J^  death. 

tator's  death  (c[). 


•  SECTION  II. 
Modes  of  description  of  a  legatee. 

The  object  of  this  section  is  to  consider  what  persons  are  entitled 
to  legacies  under  particular  modes  of  description. 

In  general,  no  rule  is  better  settled,  than  that  legatees  must  answer 
the  description  and  character  given  of  them  in  the  will  :  but  it  will 
appear,  from  the  cases  adduced  in  the  course  of  the  present  section, 
that  there  are  many  important  exceptions  to  it. 
to  a  legal  title  created  by  it,  or  to  remove      wheresoever  made,    and    in  whatever 


a  latent  ambiguity  arising  from  words 
equally  descriptive  of  two  or  more  sub- 
jects or  objects  of  gift).  XII.  That  an 
express  and  positive  devise  cannot  be 
controlled  by  the  reason  assigned  or  by 
subsequent  ambiguous  words,  or  by 
inference  and  argument  from  other 
parts  of  the  will  ;  and,  accordingly, 
such  a  devise  is  not  affected  by  a  sub- 
sequent inaccurate  recital  of,  or  refer- 
ence to,  its  contents  ;  though  recourse 
may  be  had  to  such  reference  to  assist 
the  construction  in  case  of  ambiguity 
or  doubt.  XlII.  That  the  incon- 
venience or  absurdity  of  a  devise  is  no 
ground  for  varying  the  construction, 
where  the  terms  of  it  are  unambiguous  ; 
nor  is  the  fact  that  the  testator  did  not 
foresee  all  the  consequences  of  his  dis- 
position a  reason  for  varying  it ;  but 
where  the  intention  is  obscured  by  con- 
flicting expressions,  it  is  to  be  sought 
rather  in  a  rational  and  consistent  than 
an  irrational  and  inconsistent  purpose." 
10.  To  the  same  effect  Jarman's  first 
rule :    ' '  That   a  will   of  real  estate, 


language  written,  is  construed  accord- 
ing to  the  law  of  JEngland,  in  which  the 
property  is  situate,  but  a  will  of  per- 
sonalty is  governed  by  the  lex  domicilii." 

(p)  Story's  Conflict  of  Laws,  sa.  479  a, 
479  m,  490,  491.  Enohin  v.  Wylie,  10 
H.  L.  C.  1.  Martin  «.  Lee,  14  Moo. 
P.  C.  143.  Crispin  «.  Doglioni,  3  Sw. 
&  Tr.  96.  S.  C.  sub  nom.  Doglioni  v. 
Crispin,  L.  R.  1  H.  L.  301.  Whicker  v. 
Hume,  7  H.  L.  C.  124,  156,  165,  166. 
Re  "Wilson's  Trusts,  L.  R.  1  Eq.  247. 
S.  C.  siib  nom.  Shaw  v.  Gould,  L.  R. 
3  H.  L.  55.  Studd  «.  Cook,  8  App. 
Cas.  577.  As  to  what  is  sufficient  to 
show  an  intention  that  a  will  should 
operate  according  to  law  foreign  to  that 
of  the  testator's  domicil .  see  Bradford 
«.  Young,  26  C.  D.  656 ;  29  C.  D.  617. 

11.  The  rule  Is  more  correctly  stated 
by  Jarman  :  "IV.  That  a  will  speaks, 
for  some  purposes,  from  the  period  of 
execution,  and  for  others  from  the 
death  of  the  testator,  but  never  operates 
until  the  latter  period." 

(g)  Ante,  p.  *174.     Post,  p.  *1399. 
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*(A.)  Who  are  entitled  under  the  description  of  1.  "  Children:''''  2. 
"  Grandehildren : "  3.  "  Wife,"  "husband:"  4.  "  JVephews  and 
nieces :  "  5.  "  Cousins." 

1.  "Children."  Generally  speaking,  every  person  who  at  the  time 
1.  "Children"  in  of  the  testator^s  death  falls  within  the  prescribed  class 
■*'^'*^^=  of  "  children  "  will  be  entitled  :    But  where  it  appears 

from  express  declaration,  or  clear  inference  upon  the  will,  that  the 
testator  intended  to  confine  his  bequests  to  those  only  who  answered 
when  confined  to  the  description  at  the  date  of  the  instrwnent,^^  such 
the^da1;?of  ^hi  intention  must  be  carried  into  effect  (r).  A  court  of 
™''^  •  equity,  however,  is  always  anxious  to  include  all  chil- 

dren in  existence  at  the  time  of  the  death  of  the  testator  (s)  :  and 
particularly,  when  he  stands  in  the  relation  of  parent  to  the  legatees, 
the  court,  presuming  that  he  intended  to  do  his  duty  in  providing  for 
all  his  children  at  his  death,  will  lay  hold  of  any  general  expression 
to  give  effect  to  his  presumed  intention,  and  will  not  permit  such 
general  expression  to  be  narrowed  by  the  context  (t). 


12.  Thus,  in  Morse  «.  Mason,  11  Allen 
36,  where  the  devise  was  to  the  "  surmv- 
-ing  children  of  A. ,  not  knowing  all  their 
names,"  it  was  held  that  the  class  should 
be  ascertained  at  the  date  of  the  will. 
So,  in  Whitehead  v.  Lassiter,  4  Jones 
Eq.  79,  a  gift  to  "  all  my  children  that 
are  iwio  living "  was  held  to  embrace 
children  of  a  child  who  died  after  the 
execution  of  the  will,  but  not  of  one 
who  died  before.  This  construction 
has  been  generally  adopted  to  save  the 
interest  of  some  child  who  had  died 
after  the  will  was  made.  Thus,  in 
Habergham  v.  Eidehalgh,  9  L.  R.  Eq. 
395  (1870),  a  gift  to  brothers  and  sisters 
for  life,  and  remainder  on  the  survivor's 
death  to  the  "  children  of  my  said 
brothers  and  sisters,"  included  all  liv- 
ing at  the  date  of  the  will,  and  the 
children  of  all  who  died  after  that  time. 
But,  in  general,  the  doctrine  of  lapse 
by  death  before  testator's  death  applies 
in  gifts  to  a  class,  as  in  gifts  to  indi- 
viduals. Thus,  a  bequest  to  A.  for  life, 
with  remainder  to  the  children  of  B. 
and  C,  means  children  living  at  testa- 
[*941] 


tor's  death,  and  a  child  of  B.  deceased 
before  testator  will  not  take.  Merriam  «. 
Simonds,  121  Mass.  198.  So,  a  direct 
bequest  to  the  children  of  A.  and  B.  ex- 
cludes children  dying  after  the  date  of 
the  will  before  testator's  death.  Estate 
of  iTershey,  9  Lano.  L.  R.  121.  Cases  of 
this  sort  are  further  considered  hereafter 
under  the  rules  as  to  lapsed  legacies. 

(r)  Sherer  ».  Bishop,  4  Bro.  C.  C.  55. 
See  also  Crossly  v.  Clare,  Ambl.  397. 
Viner  v.  Francis,  3  Cox,  191,  193. 

(s)  Ringrose  ».  Bramham,  2  Cox,  384. 

(i)  Matchwiok  ii.  Cock,  3  Ves.  609. 
Freemantle  v.  Taylor,  15  Ves.  363. 
But  although,  where  the  effect  of  post- 
poning the  vesting  of  the  shares  of 
children  to  the  period  of  division  would 
be  to  leave  the  family  of  a  child  dying 
before  that  period  without  provision, 
the  court  leans  strongly  in  favor  of 
early  vesting,  yet,  where  a  testator  pro- 
vides for  all  his  issue  living  at  the  period 
of  division,  his  words  will  not  be 
strained  in  order  to  make  the  shares 
vest  at  an  earlier  peried.  Re  Deighton's 
Settled  Estates,  2  C.  D.  783. 
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The  leading  principle  is,  that  where  a  bequest  is  immediate  to 
"  children  "  in  a  class,  children  in  existence  at  the  death  „i,en  confined  to 
of  the  testator,  and  these  alone,  are  entitled  (m)  ;13  Jhe'deato  of^the 
{amongst  *  which  children  en  ventre  sa  inire  are  to  be  '«^'*''"'- 


(u)  Roberts  v.  Higman,  1  Bro.  C.  C. 
532,  in  notisl  Viner  v.  "Francis,  3  Bro. 
C.  0.  658.  S.  C.  2  Cox,  190.  Crone 
V.  Odell,  1  Ball  &  Beat.  459.  David- 
sou  v.  Dallas,  14  Ves.  576.  Scott  v. 
Harwood,  5  Madd.  332.  Ringrose  v. 
Bramham,  2  Cox,  884.  De  Witte  v.  De 
Witte,  11  Sim.  41.  Mann  v.  Thompson, 
Kay,  638.  Coventry  v.  Coventry,  3 
Dr.  &  Sm.  470.  Rogers  v.  Mutch,  10 
C.  D.  25.  Whenever  there  are  words 
of  immediate  bequest  used  in  a  will  in- 
dicative of  a  class,  the  words  must  be 
taken  to  denote  the  class  as  it  is  con- 
stituted, either  at  the  date  of  the  will 
or  at  the  death  of  the  testator  :  Parker 
«.  Tootal,  11  H.  L.  C.  148, 164,  by  Lord 
WeStbury.  A  devise  of  real  estate  will 
be  treated  as  immediate,  notwithstand- 
ing it  is  subject  to  a  term  to  secure  an- 
nuities, and  a  child  born  after  the  death 
of  the  testator,  but  before  the  death  of 
the  annuitants,  will  be  excluded  from 
the  class.  Singleton  v.  Gilbert,  1  Bro. 
C.  C.  543  (w.),  1  Cox,  68. 

13.  In  an  immediate  gift  to  a  class, 
the  class  is  determined  at  testator's 
■death.  Hawkins  on  Wills  68  ;  Theobald 
on  Wills  142;  3  Redf.  on  Wills  10; 
O'Hara  on  Int.  of  Wills  389;  1  Jarm.  on 
Wills  702  ;  Schaffer  v.  Kittel,  14  Allen 
528  ;  Estate  of  John,  33  Leg.  Int.  356 ; 
Jackson  ».  Roberts,  14  Gray  546  ;  Harris 
«.  Tichenor,  1  Stew.  (N.  J.)  338  ;  Hartu. 
Hart,  3  Desaus.  57.  See,  too,  Hoppock 
V.  Tucker,  59  N".  Y.  202  ;  Magaw  v. 
Field,  48  id.  668. 

This  is  true  of  a  devise  in  remainder 
to  testator's  lieirs  after  a  life  estate  to  A. 
and  over  on  A.'s  death  without  heirs. 
Kellett  V.  Shepard,  139  111.  433  ;  Whall 
V.  Converse,  146  Mass.  345  ;  Rives  v. 
Frizzle,   8  Ired.   Eq.  337 ;    Parrish  v. 


Groomes,  1  Tenn.  Ch.  581.  So,  a  like 
remainder  "to  those  who  may  tlien  be 
entitled  to  take  as  my  heirs."  Dove«. 
Torr,  138  Mass.  38.  So,  a  life  estate  to 
A.  with  power  of  appointment  and  in  de- 
fault of  such  appointment,  "  then  to  my 
heirs-at-law."  Whall  u.  Converse,  supra. 
So,  an  immediate  gift  to  heirs  of  a 
living  person  means  his  children  at 
time  of  testator's  death.  Davis  i).  Davis, 
13  Stew.  (K  J.)  13.  But  where  the 
ancestor  A.  was  already  deceased  at  the 
date  of  the  will,  the  term  will  includ,e 
children  of  a  son  of  A.  who  died  between 
the  date  of  the  will  and  testator's  death, 
i.  e. ,  those  who  were  his  heirs  at  testa- 
tor's death.  Ward  v.  Dodd,  14  Stew. 
(N.  .1.)  414. 

In  like  manner,  an  immediate  gift  to 
testator's  next  of  kin,  means  next  of  kin 
at  time  of  testator's  death.  1  Jarm.  on 
Wills  670 ;  O'Hara  on  Int.  of  Wills  319  ; 
Hawkins  on  Wills  99 ;  Theobald  on 
Wills  178;  Vantilburgh  i).  Hollinshead, 
1  McCart.  36  n. 

So,  an  immediate  gift  to  children  means 
to  children  at  testator's  death,  1  Jarm. 
on  Wills  703 ;  Yeatonu.  Roberts,  28  N. 
H.  459;  Gardiner  B.  Guiler,  106  Mass.  35; 
Merriam  v.  Simonds,  131  Mass.  198 ; 
Stires  v.  Van  Rensselaer,  3  Bradf.  173  ; 
Jenkins  «.  Froyer,  4  Paige  Ch.  47  ;  Loril- 
lard  V.  Coster,  5  Paige  Ch.  173 ;  Mowat 
«.  Carow,  7  Paige  Ch.  389  ;  Tucker  v. 
Bishop,  16  N.  Y.  403  ;  Downing  v.  Mar- 
shall, 38  N.  Y.  373  ;  Post  v.  Herbert,  13 
C.  E.  Gr.  540;  Estate  of  Gross,  10  Pa.  St. 
361 ;  exclusive  of  children  of  a  child  de- 
ceased before  testator.  Estate  of  Peale, 
83  Leg.  Int.  874  ;  State  «.  Ranghley,  1 
Houst.  561  ;  Lockerman  v.  McBlair,  6 
Gill  177  ;  Chase  v.  Lockerman,  11  Gill  & 
J.  185 ;  Young  v.  Robinson,  11  Gill  &  J. 
[*942] 
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considered)  (a;) :  1*  And  it  will  make  no  difference  that  the  bequest  is 
to  children  "begotten  or  to  he  begotten  (y).l5 


328  ;  Benson  «.  Wright,  4  Md.  Ch.  379  ; 
Shotts  ®.  Poe,  47  Md.  519  ;  Pendleton 
«.  Hoomes,  "Wythe  (Va.)  94 ;  Thread- 
gill  i>.  Ingram,  1  Ired.  L.  577 ;  Petway 
«.  Powell,  3  r>ev.  &  B.  Eq.  308 
Henderson  «.  Womack,  6  Ired.  Eq.  441 
Whitehead  v.  Lassiter,  4  Jones  Eq.  79 


Britton  ».  Miller,  63  N.  C.  270  ;  Myers. 
v.  Myers,  2  McCord  Ch.  256  ;  Wood 
«.  McGuire,  15  Ga.  202 ;  Ballard  «. 
Conners,  10  Rjch.  Eq.  389  ;  Conley  v. 
Kincaid,  1  Winst.  Eq.  44  ;  Worcester 
V.  Worcester,  101  Mass.  132  ;  Hill  v. 
Harding,  (Ky.)  17  S.  W.  Rep .  437.    So, 


(a!)  Doe  ».  Clarke,  3  H.  Bl.  899. 
Rawlins  v.  Rawlins,  2  Cox,  425.  Trower 
•».  Butts,  1  Sim.  &  Stu.  181.  Pearce  «. 
Carrington,  L.  R.  8  Ch.  969.  But 
where  atestatrix  bequeathed  1,0002.  "  to 
each  of  the  three  children  of  my  niece," 
and  at  the  date  of  the  will  there  was  a 
fourth  child  in  -centre  sa  inere  which 
was  born  before  the  death  of  the  testa- 
trix, it  was  held  by  Hall,  V.-C,  that 
the  three  children  born  at  the  date  of 
the  will  only  were  entitled  to  legacies. 
Re  Emery's  Estate,  3  C.  D.  300. 

14.  3  Jarm.  on  Wills  740  ;  3  Redf.  on 
Wills  10  ;  Flood  on  Wills  517  ;  Hawkins 
on  Wills  79 ;  Theobald  on  Wills  145  ; 
Hall  i>.  Hancock,  15  Pick.  355  ;  Sted- 
fast«.  NicoU,  3  Johns.  Ch.  18  ;  Marsellis 
«.  Thalhimer,  3  Paige  Ch.  35  ;  Jenkins 
«.  Preyer,  4  Paige  Ch.  47  ;  Hone  v. 
Van  Schaick,  3  Barb.  Ch.  488  ;  Conn  i}. 
Conn,  IMd.  Ch.  212  ;  Nelsons.  Iverson, 
34  Ala.  10 ;  Barker  ».  Pearce,  30  Pa. 
St.  173  ;  Estate  of  Gross,  10  Pa.  St.  361  , 
Swift  ».  Duffield,  5  Serg.  &  R  38 ; 
McKnight  «.  Read,  1  Whart.  313; 
In  this  case  it  was  held  that  a  posthu- 
mous child  would  not  take  against  his 
own  interest  under  a  devise  to  "children 
who  may  be  living  at  the  time  of  my 
■  death."  See  also  Picot  i).  Armistead,  3 
Ired.  Eq.  336  ;  Petway  v.  Powell,  3 
Dev.  &  B.  Eq.  ■313 ;  Burke  ».  Wilder,  1 
McCord  Eq.  551  ;  Groce «).  Rittenberry, 
14  Ga.  334  ;  Smart  ®.  King,  Meigs  149  ; 
So,  a  devise  over  on  death  of  first  taker 
"without  issue  tlien  living"  fails,  if 
there  be  a  child  then  en  ventre,  Laird's 


Appeal,  85  Pa.  St.  339.  So,  in  a  devise 
to  "A.  and  her  children,"  Briggs  v. 
McCarty,  86  Ind.  353  ;  or  to  the  children 
of  A.,  Culp  V.  Lee,  (N.  C.)  14  S.  E.  Rep. 
74.  So,  grandchildren.  Cowles  •». 
Cowles,  56  Conn.  340.  And  a  grand- 
child born  two  days  after  the  testator's 
death  is  a  grandchild  "living  at  the 
time  "  of  his  death.  Randolph  v.  Ran- 
dolph, 13  Stew.  (N.  J.)  75.  But  in. 
Armistead  v.  Dangerfleld,  3  Munf.  30, 
a  child  en  ventre  was  held  not  to  be  in- 
cluded in  a  gift  to  children,  contrary  to 
the  above  decisions  ;  and  in  Starling  v. 
Price,  16  Ohio  St.  33,  to  children  "now 


(y)  Sprackling  v.  Ranier,  1  Dick.  344. 
Storrs  V.  Benbow,  2  M.  &  K.  46.  3 
De  Gex,  M.  &  G.  390.  Early  v.  Middle- 
ton,  14  Beav.  453.  Butler  «.  Lowe,  10 
Sim.  817.  Mann  v.  Thompson,  Kay, 
638.  Dias  v.  De  Livera,  5  App.  Cas. 
128,  134.  A  different  rule  prevails  as 
to  real  estate  :  See  Gooch  v.  Gooch,  14 
Beav.  565,  3  De  Gex,  M.  &  G.  366. 
Locke  V.  Dunlop,  39  C.  D.  387.  As  to 
whether  a  bequest  to  children  "to  be 
born,"  or  "hereafter  to  be  born,"  or 
"that  may  be  born,"  includes  children 
in  existence  at  the  date  of  the  will,  see 
Early  ®.  Benbow,  2  Coll.  343.  Early  v. 
Middleton,  14  Beav.  453.  Townshend 
V.  Early,  28  Beav.  429,  S.  C.  3  De  Gex, 
P.  &  J.  1.  Almack  v.  Horn,  1  Hemm. 
&M.  630.  Gibbons*.  Gibbons,  6  App. 
Cas.  471. 

15.  3  Jarm.  on  Wills  786.  InProwitt 
V.  Rodman,  37  N.  Y.  43,  afBrming  3 
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It  must,  however,  be  observed,  that  children  born  after  the  testator's 
deatli  may  be  entitled  under  a  bequest  to  "  children  "  in   children 
a  class,  in  cases  ■where  the  division  of  the  fund  among  ^^ll<^ 


though  a  right  is  reserved  to  the  father 
of  the  children  to  live  on  the  place  for 
his  lifetime.  Calhoun  v.  Jester,  11  Pa. 
St.  474. 

If  the  gift  is  immediate,  it  will  vest 
at  testator's  death  and  necessarily  ex- 
clude after-born  children,  althougli  the 
time  of  partial  distribution  is  postponed 
until  they  arrive  at  the  age  of  twenty- 
one,  e.  g.,  where  some  have  already 
attained  that  age  before  testator's  death. 
Coffin  V.  Coffin,  1  Barb.  Ch.  630.  In 
Ingram  v.  Girard,  1  Houst.  286,  the 
gift  was  to  grandchildren  "that  may  be 
born  "  between  the  making  of  the  will 
and  the  testator's  death,  and  thosfe  born 
after  his  death  were  excluded.  So,  an 
immediate  gift  to  children  or  grand- 
children of  A. ,  they  to  receive  the  in- 
come "of  their  shares"  until  they 
attain  twenty-one,  with  remainder  to 
survivors  if  any  die  under  twenty-one, 
Chasmar  v.  Bucken,  10  Stew.  (N.  J.) 
415;  Estate  of  Herrick,  33  N.  Y. 
S.  R.  1033;  the  term  "surviving 
cliildreu  "  being  confined  in  such  case 
to  the  class  taking  the  original  gifts; 
Matter  of  Smith,  43  N.  Y.  S.  R.  371 
(Ct.  App.).  So,  an  immediate  gift  to  tes- 
tator's children,  with  direction  to  execu- 
tors to  sell  and  distribute  proceeds. 
Estate  of  Laudwehr,  1  Pa.  Adv.  308  ;  S. 
C,  28  Atl.  Rep.  348.  But  after-born 
children  will  be  included  if  the  inten- 
tion is  clear.  In  Harris  «.  Alderson,  4 
Sneed  354,  the  "children  that  A.  now 
has  or  may  have  "  were  ascertained  at 
testator's  death  subject  to  open  for  any 
afterward  born.     So,  Pickett  v.  Souther- 


born 
testator's 
death  may  be  en- 
land,  1  Winst.  Eq.  67,  where  a  gift  to 
"  children  that  A.  now  has  or  may  here- 
after have  "  embraced  those  living  at 
testator's  death  and  those  born  after  ; 
Shinn  «.  Motley,  3  Jones  Eq.  490, 
where  a  gift  to  all  tlieir  children  which 
now  are  or  hereafter  may  be,  was  held 
to  embrace  after-born  children  as  well 
as  those  living  at  testator's  death.  So, 
a  gift  to  A.  in  trust  for  his  children 
"newborn  or  hereafter  to  be  born." 
Kilgore  «.  Kilgore,  137  Ind.  276. 

Such  an  immediate  gift  to  children 
also  excludes  representatives  of  cliildren 
deceased  before  testator's  death.  Matter 
of  Marshall,  5  Dem.  357 ;  Heartt  e. 
Livingston,  14  Hun  285  ;  Robinson  e. 
Diarmid,  87  N.  C.  455.  So,  a  gift  to 
testator's  children  by  name.  Matter  of 
Muir,  46  Hun  555  ;  or  to  "  my  brother's 
children"  by  name,  Springer  «.  Con- 
gleton,  30  Ga.  977.  So,  where  only  one 
of  two  named  grandchildren  survived 
the  testator.  Gardner  d.  Printup,  3 
Barb.  83.  So,  where  a  remainder  after 
A.'s  life  was  given  to  two  children  of 
B.  by  name,  and  A.  and  one  of 
the  children  of  B.  both  died  before 
testator's  death.  Page  v.  Gilbert,  33 
Hun  301.  So,  where  the  gift  to  one 
who  died  before  testator  was  revoked 
by  codicil  although  there  was  a  re- 
mainder given  on  their  death  to  their 
issue.  Heartt  «.  Livingston,  14  Hun 
285.  But  in  Winston  v.  Webb,  Phill. 
Eq.  1,  a  gift  to  A.,  B.,  C.  and  D.  by 
name  as  "  four  children  of  P."  lapsed 
as  to  A.  by  his  death  before  testator's 
death. 


Barb.  385,  a  remainder  at  A.'s  death  to 
the  "children  of  B.  lawfully  to  be  be- 
gotten then  living  "  was  held  to  include 
children  already  begotten;  and  to  the 


same  effect  is  Almack  v.  Horn,  1  Hem. 
&  M.  630.  See  also  Theobald  on  Wills 
139.  But  in  Burke  v.  Wilder,  1  Mc- 
Cord  Eq.  551,  a  particular  child  then 
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the  legatees  is  deferred  until  a  particular  period  whioli  takes  place- 
titled  under  be-  after  his  decease  (g).  16    Thus  where  legacies  are  given  to 
"the  children"  of  A.,  when  a  child  or  children  attain 


quest 
dren  " 


to    "  chil- 
in  a  class. 


ere  ventre  was  held  to  be  intended  liy  the 
words  "  to  be  born  "  in  a  gift  of  residue 
to  "  my  children  now  born  or  to  be 
born,"  after  other  special  provisions 
made  for  his  children  then  living  and 
the  child  then  en  ventre,  and  a  later 
posthumous  child  was  not  included. 

(s)  See  Oppenheim  v.  Henry,  10  Hare, 
441. 

16.  1  Jarm.  on  Wills  704  ;  Hawkins 
on  Wills  71  ;  3  Redf.  on  Wills  11 ; 
Theobald  on  Wills  143;  O'Hara  on 
Int.  of  Wills  389  ;  Hawley  b.  James,  5 
Paige  330 ;  Carpenter  i).  Schemerhorn, 
3  Barb.  Ch.  314  ;  Stevenson  «.  Lesley, 
70  N.  Y.  512  ;  Fosdick  «.  Allen,  6 
Allen  43  ;  Ballard  n.  Ballard,  18  Pick. 
41  ;  Stedman  ».  Shattuck,  3  Pick.  467  ; 
Meyer  ®.  Bisler,  39  Md.  38  ;  People  v. 
Jennings,  44  111.  488:  Estate  of  Wander, 
13  Phila.  409;  Bailey  «.  Wagner,  3 
Strobh.  Eq.  1  ;  Moore  v.  Dimond,  5 
R.  I.  121  ;  Williams  v.  Conrad,  30 
Barb.  524 ;  Tucker  v.  Bishop,  16  N.  Y. 
402  ;  Teed  v.  Morton,  60  N.  Y.  506  ; 
Johnson  «.  Valentine,  4  Sandf .  37 ; 
Minnig  v.  Batdorf,  5  Pa.  St.  503 ; 
Estate  of  Herr,  38  Pa.  St.  467;  Estate  of 
Bower,  33  Leg.  Int.  (Pa.)  239  ;  Ross  ». 
Drake,  37  Pa.  St.  375  ;  Den  ®.  Man- 
ners, Spenc.  142  ;  Van  Giesen  v.  How- 
ard, 3  Halst.  Oh.  462  ;  Jones  ».  Jones,  3 
Beas.  236  ;  Heater  ».  Van  Auken,  1 
McCart.  159  ;  Bull  «.  Bull,  4  Paige 
336  ;  Van  Vechten  ».  Pearson,  5  Paige 
512  ;  Hecker  v.  Gentry,  3  Mete.  (Ky.) 
463  ;  Knorr  ».  Milliard,  57  Mich.  365  ; 
Beasley  t.  Jenkins,  3  Head  191 ;  Waters 
■e.  Waters,  34  Md.  430  ;  Barnum  ■». 
Barnum,  43  Md.  251 ;  Taylor  «. 
Mosher,  29  Md.  445 ;  Rowlett  t>.  Row- 
lett,  5  Leigh  20  ;  Hansford  «.  Elliot, 
9  Leigh  79  ;  Hamlett  ®.  Hamlett,  13 
Leigh  850  ;  Martin  «.  Kirby,  11  Gratt. 


67 ;  Brent  v.  Washington,  18  Gratt. 
536  ;  Stone  ».  Nicholson,  27  Gratt.  1  ; 
Taylor  «.  Bond,  1  Busb.  Eq.  35;  Conley 
V.  Kincaid,  1  Winst.  Eq.  44  ;  Biddle 
11.  Hoyt,  1  Jones  Eq.  384 ;  Mason  v. 
White,  8  Jones  L.  431;  Walker  «. 
Johnston,  70  N.  C.  576 ;  Conner  v.. 
Johnson,  2  Hill  Eq.  41 ;  Drayton, 
D.  Drayton,  1  Desaus.  824 ;  Bankhead 
».  Carlisle,  1  Hill  (S.  C.)  357  ;  Bentley 
».  Long,  1  Strobh.  43  ;  McGregor  «.. 
Toomer,  3  Strobh.  51 ;  Crossby  «.  Smith, 
3  Rich.  Eq.  244  ;  Wessenger  «.  Hunt,  » 
Rich.  Eq.  459  ;  Arnold  «.  Arnold,  11 
B.  Mon.  93  ;  Phillips  v.  Johnson,  14  B. 
Mon.  173  ;  Bridgewater  ».  Gordon,  2 
Sneed  5  ;  Alexander  «.  Walsh,  3  Head 
493;  McClunge. McMillan,  1  Heisk.  655; 
Nichols  ».  Denny,  8  Geo.  (Miss.)  59  ; 
Rumsey  ».  Durham,  5  Ind.  71 ;  Wins- 
low  4).  Goodwin,  7  Mete.  381  ;  Parker 
«.  Converse,  5  Gray  336 ;  Moore  ». 
Weaver,  16  Gray  305  ;  Weston  v.  Fos- 
ter, 7  Mete.  397;  Torrey  ».  Shaw,  3 
Edu.  Ch.  856  ;  Dingley  «.  Dingley,  6 
Mass.  535;  Bowditch  «.  Andrews,  S 
Allen  342  ;  Pike  «.  Stevenson,  99  Mass. 
188. 

See,  too,  Nodine  v.  Greenfield,  7 
Paige  544,  where  the  gift  was  to  wife 
for  life,  with  remainder  to  A.'s  children 
"  who  shall  be  living  at  the  time  of  my 
wife's  death,"  and  the  children  of  A. 
took  a  vested  remainder  at  testator's 
death,  subject  to  be  defeated  if  they 
died  before  the  widow,  and  to  open  for 
after-born  children  ;  Doe  v.  Provost,  4 
Johns.  61,  where  the  gift  was  to  A.  for 
life,  with  remainder  to  all  such  children 
as  said  A.  "  should  have  begotten  at  the 
time  of  her  death,''  Ward  «.  Tomkins, 
3  Stew.  (N.  J.)  78.  So,  too,  Dale  «. 
White,  38  Conn.  394,  "  children  which 
they  now  have  or  hereafter  may  have  "  ; 
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a  particular  age  (a),  or  to  be  divided  amongst  them  at  the  death  of 
*B.  {b),  any  child  who  falls  under  the  description  at  the  time  when  the- 

3  Stew.  (JSr.  J.)  73,  "  between  children  of 
A.  as  they  arrive  at  twenty-one,"  there 
being  but  two  at  testator's  death  and 
three  when  the  eldest  arrived  at  twenty- 
one  ;  Goebel  «.  Wolff,  113  N.  Y.  405, 
the  income  being  in  the  meanwliile 
given  to  the  children ;  Lee  v.  Lee,  3 
How.  Pr.  N.  S.  76,  where  the  gift  was 
(after  a  life  estate)  to  grandchildren  "in 
being"  payable  at  a  certain  age.  So, 
a  gift  to  "  my  grandchildren,  the  chil- 
dren of  my  son  A.,  or  to  such  of  them 
as  shall  be  living,"  was  not  to  be  con- 
fined to  children  born  before  testa- 
tor's death,  although  there  were  earlier 
legacies  to  A.'s  children  by  name.  Web- 
ster V.  Welton,  53  Conn.   183.     So,  a 


Jones'  Appeal,  48  Conn.  60,  where  the 
after-born  children  were  by  a  second 
wife  whom  A.  married  after  testator's 
death ;  Farnam  v.  Farnam,  58  Conn. 
261,  as  to  an  annuity  given  to  each 
grandchild  ;  Beckley  v.  Lefflngwell,  57 
Conn.  163,  where  the  gift  was  primarily 
to  A. ,  and  if  he  died  without  issue  to 
testator's  grandchildren,  and  A.  sur- 
vived the  testator  and  died  without 
issue  ;  Olmstead  «.  Dunn,  73  Ga.  850, 
two  daughters  for  life  with  remainder 
to  grandchildren  on  their  death  ;  Cheney 
V.  Teese,  108  111.  473,  "my  grand- 
children, whatever  number  they  may  be 
...  to  take  effect  only  after  the  death 
of  my  daughters  "  ;  Ward  «.  Tomlsins, 


(a)  Gilmore  v.  Severn,  1  Bro.  C.  C. 
583  (recognized  per  M.  R.  in  Ring- 
rose  B.  Bramham,  3  Cox,  385).  Hoste  ■». 
Pratt,  3  Ves.  730.  Hughes  v.  Hughes,  14 
Ves.  356.  Curtis  v.  Curtis,  6  Madd.  14. 
Balm  V.  Balm,  3  Sim.  493.  Titcomb  v. 
Butler,  3  Sim.  417.  Blease  ».  Burgh,  3 
Beav.  331.  Gardner  v.  James,  6  Beav. 
170.  Clarke  v.  Clarke,  8  Sim.  59.  The 
age  however  must  be  such  as  not  to 
offend  against  the  rule  against  perpetui- 
ties, i.  e.,  the  period  of  distribution 
must  not  be  one  which  may  not  occur 
withjn  twenty-one  years  after  the  death 
of  the  testator  or  a  life  or  lives  in  be- 
ing :  Williams  v.  Teale,  6  Hare,  339. 
But  it  is  sufficient  if  one  member  of  the 
class  reach  the  age  of  distribution  in 
the  lifetime  of  the  testator,  because 
then  the  maximum  of  the  class  would 
be  ascertained  in  his  lifetime  by  virtue 
of  the  rule  that  no  child  born  after  the 
period  of  distribution  has  any  claim 
(see  post,  note  (/)) ;  and  no  gift  could 
possibly  vest  at  a  time  offending  against 
the  rule  against  perpetuities  :  Picken  «. 
idatthews,  10  C.  D.  364. 


(S)  Ellison  «.  Airey,  1  Ves.  Sen.  111. 
Atty.-Gen.  ».  Crispin,  1  Bro.  C.  C.  386. 
Congreve  v.  Congreve,  1  Bro.  C.  C. 
530.  Devisme  ».  Mello,  1  Bro.  C.  C. 
537.  Crone  v.  Odell,  1  Ball  &  Beat- 
459,  483.  Morse  v.  Morse,  3  Sim.  485. 
Browne  «.  Hammond,  Johns.  313, 
note  (a).  Where  a  testator  left  a  fund 
to  be  divided  amongst  the  children  of 
his  son  on  the  determination  of  his  life 
estate  as  and  when  they  should  respec- 
tively attain  the  age  of  twenty-one,  with 
a  proviso  for  the  determination  of  the 
son's  life  estate  in  case  of  his  being 
adjudicated  bankrupt,  and  that  the 
fund  and  income  thereof  should  thence- 
forth immediately  go  and  be  payable 
or  applicable  to  or  for  the  benefit  of  the 
child  or  children  in  the  same  manner 
as  if  he  were  naturally  dead,  and  his. 
adjudication  happened  after  the  death 
of  the  testator,  it  was  held  that  the 
period  of  distribution  remained  unal- 
tered, so  that  children  born  after  the 
adjudication  who  attained  twenty-one 
would  be  entitled  to  share.  Re  Bed- 
son's  Trusts,  38  C.  D.  533. 

[*943] 
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fund  is  to  be  divided,  is  entitled  to  a  sliare,  although  not  born  till  after 
the   testator's  death  (c)  ;    and  although  born  of  a  subsequent  mgr- 


gift  to  grandchildren,  they  to  receive 
their  shares  as  they  attain  twenty-one, 
with  a  special  provision  for  equalizing . 
those  who  may  be  born  after  distribu- 
tion has  takeu  place.  Hotaling  d.  Marsh, 
55  Hun  325.  In  Burnside  v.  Wall,  9B. 
Mon.  331,  and  Denny  v.  Allen,  1  Pick. 
147,  in  a  gift  of  both  real  and  per- 
sonal estate  in  remainder,  the  real 
estate  followed  the  above  rule,  and  the 
persona]  estate  went  to  the  children  sur- 
viving the  life  tenant.  But  the  latter 
disposition  in  the  latter  case  was  after- 
ward overruled  in  Bowditch  v.  Andrews, 
8  Allen  343,  and  Shattucks.  Stedman,  3 
Pick.  467.  So,  Burnside  ».  "Wall,  9 
B.  Mon.  321. 

In  the  foregoing  cases,  and  in  general 
in  gifts  in  remainder  to  A.  's  children 
after  a  life  estate  to  A.,  the  gift  vests  in 
the  children  living  at  testator's  death, 
and  opens  to  let  in  those  born  afterwai-d. 
Barnum  v.  Barnum,  43  Md.  351  ;  Du- 
laney  i).  Middleton,72Md.  67  ;  Hatfield 
V.  Sohier,  114  Mass.  48 ;  Lovering  i>. 
Lovering,  139  Mass.  97  ;  Dale  ii.  Keyes, 
143  Mass.  387  ;  Feit«.  Vanatta,  6  C.  E. 
Gr.  84 ;  Monarque  ».  Monarque,  80  N.  Y. 
320  ;  Byrnes  v.  Stilwell,  103  N.  T.  453  ; 
Irvin  V.  Clark,  98  N.  C.  437  ;  Barnes ». 
Provost,  4  Johns.  61  ;  Land  Co.  «.  Hill, 
87  Tenn.  589  ;  Faribault  v.  Taylor,  5 
Jones  Bq.  219.  So,  where  the  remain- 
dor  is  to  A.'s  "issue,"  Gaboneyi).  Mc- 
Govern,  74  Ga.  133  ;  and  the  share  of  an 
after-born  child  of  A.  dying  during  his 


life  estate  goes  to  the  next  of  kin  of  the 
children,  Hatfield  v.  Sohier,  supra; 
Barnes  v.  Provost,  supra.  On  the  other 
hand,  a  sale  in  A.'s  lifetime  by  order  of 
the  court  will  bar  the  title  of  after-born 
children  in  the  land.  Irvin  ii.  Clark, 
mpra;  Branch  ii.  Griffin,  99  N.  C.  173. 
So,  where  the  will  creates  a  trust  for 
the  children  of  A.,  to  be  put  at  interest 
until  they  arrive  at  twenty-one,  and 
there  are  none  at  testator's  death,  all 
children  born  afterward  before  the 
time  of  distribution  will  take  vested 
interest  as  they  are  born.  Male  v.  Wil- 
liams, 3  Dick.  33. 

The  rule  as  to  ascertainment  of  the 
class  to  take  a  gift  to  be  paid  at  a  cer- 
tain age,  or  to  such  as  attain  a  certain 
age,  is  thus  laid  down  in  Theobald  on 
Wills  143,  144. 

"1st.  If  any  member  of  the  class 
attain  twenty-one  in  the  testator's  life- 
time, the  class  is  fixed  at  the  testator's 
death  (not  including  a  child  en  mntre  at 
testator's  death). 

"  2d.  If  not,  all  born  at  the  testator's 
death  and  coming  into  existence  before 
the  eldest  attains  twenty-one,  are  ad- 
mitted. 

"3d.  It  seems  doubtful  whether,  if 
there  are  no  children  at  the  testator's 
death,  all  would  be  admitted  whether 
born  before  or  after  the  eldest  attains 
twenty-one. 

"  There  are  the  following  exceptions 
to  the  rule  :    a.  If  the  time  fixed  for 


(c)  A  child,  however,  falling  under 
the  description  at  the  time  when  the 
fund  is  to  be  divided  born  after  the  time 
of  the  testator's  death  will  not  be  en- 
titled to  a  share,  if  so  to  hold  would  be 
a  violation  of  the  rule  against  perpetui- 
ties and  thus  result  in  an  intestacy  ;  but 
the  gift  to  the  class  will,  notwithstand- 


ing the  period  fixed  for  division,  be 
treated  as  an  immediate  gift  to  take 
effect  on  the  death  of  the  testator, 
although  the  fund  would  be  divisible 
only  between  such  of  the  children  liv- 
ing at  the  death  of  the  testator  as  attain 
the  requisite  age.  Elliott  «.  Elliott,  13 
Sim.  376.    Ee  Coppard,  35  C.  D.  350. 
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riage  (d)  ;  and  whether  the  pift  be  vested  *oi-  contingent  (e).     But  no 
child  born  after  the  period  of  distribution  has  any  claim  (/)":    even 


payment  would  carry  the  class  beyond 
the  limits  of  perpetuity,  members  com- 
ing into  existence  after  the  testator's 
death  and  before  the  time  of  payment 
will  not  be  admitted.  S.  Maintenance 
out  of  the  shares  or  presumptive  shares 
of  children  will  not  extend  the  class, 
but  if  maintenance  and  advancement  are 
continued  beyond  the  time  when  the 
eldest  child  attains  twenty- one — if  for 
instance  maintenance  is  directed  out  of 
vested  and  presumptive  shares,  all  chil- 
dren will  be  let  in.  c.  If  distribution 
is  to  be  made  when  all  attain  twenty- 
one  or  when  the  youngest  attains  twenty- 


one,  all  children  will  be  admitted ; 
though  the  class  would  again  be  re- 
stricted if  the  distribution  is  to  be  made 
when  the  youngest  for  the  time  being 
attains  twenty-one.  A.  When  the  gift 
is  of  a  particular  sum  to  each  member 
of  the  class,  the  class  is  fixed  at  the  death 
of  the  testator,  whether  possession  is 
postponed  to  twenty-one  or  not,  and 
if  there  are  no  children  then  in  exist- 
ence, the  gift  fails."  See  also  to  the 
same  efEect  Hawkins  on  Wills  75  ; 
O'Hara  on  Int.  of  Wills  294.  See  too, 
Hubbard  «.  Lloyd,  6  Cush.  533  ;  Drake 
«.  Pell,   3    Edw.   Ch.   351  ;    Heisse  v. 


(d)  Barrington  «.  Tristram,  6  Ves. 
345.  Critchett  «.  Taynton,  1  Russ.  & 
M.  541.  Nor  will  this  be  less  so  be- 
cause a  life  estate  is  interposed  before 
the  gift  to  the  children.  Re  Emmet's 
Estate,  13  C.  D.  484.  But  the  inter- 
position of  such  an  estate  may,  coupled 
with  other  grounds,  such  as  the  origi- 
nal gift  to  the  children,  the  gift  over, 
and  the  clauses  for  their  maintenance 
and  advancement,  show  that  the  death 
of  the  tenant  for  life  is  the  period  of 
division.  Berkeley  «.  Swinburne,  16 
Sim.  375. 

(e)  Mann  ».  Thompson,  Kay,  688. 
(/)  Andrews  ».  Partington,  3  Bro.  C. 

€.  403.  Prescott  v.  Long,  3  Ves.  690. 
Hoste  V.  Pratt,  3  Ves.  730.  Godfrey  v. 
Davis,  6  Ves.  43.  Berkeley  v.  Swin- 
burne, 16  Sim.  375.  Uimblett  d.  Pur- 
ton,  L.  R.  13  Eq.  437.  Re  Gardiner's 
Estate,  L.  R.  30  Eq.  647. 

17.  Income  given  to  the  children  of  A. 
goes  to  the  children  for  the  time  being, 
not  including  those  who  die.  Matter  of 
Tienken,  17  N.  Y.  Supp.  676  ;  Estate  . 
of  Rowland,  141  Pa.  St.  553 ;  but  in- 
cluding after-born  children,  Knorr  «. 
Milliard,  57  Mich.  365.     So,  where  the 


income  is  given  to  children  "that  A. 
now  has  or  may  hereafter  have,"  and 
a  portion  of  the  principal  payable  to 
each  at  twenty-one.  Morrison  «.  Mor- 
rison, 1  McCart.  330.  So,  where  the 
principal  is  payable  to  "  survivors." 
Stevenson  «.  Lesley,  70  N.  Y.  513.  And 
an  annuity  to  children  of  testator  will 
include  after-born  children.  McCor- 
mack  D.  McCormack,  60  How.  Pr. 
196. 

Where  the  income  of  a  fund  is  given 
to  testator's  wife  and  children,  and 
the  principal  goes  at  the  wife's  death  to 
the  children  then  living  and  descend- 
ants of  deceased  children,  the  descend- 
ants of  a  child  dying  before  his  mother 
taking  his  mother's  share  of  the  in- 
come (as  eventually  of  the  principal). 
Delafield  v.  Shipman,  18  Abb.  N.  C. 
391,  revg.  34  Hun  514.  So,  where  the 
income  goes  to  the  mother  for  life,  and 
then  to  the  children  until  the  youngest 
attains  the  age  of  twenty-one,  when  the 
principal  is  to  be  distributed  among 
them,  children  dying  before  their  moth- 
er take  a  vested  interest,  which  goes  to 
their  heirs.  Moore,  v.  Wicks,  9  Lane. 
L.   R.   368. 
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where  the  legacy  is  given  to  children  "  bom  or  to  he  born  "  (g).     And 
the  children  are  excluded  who  are  born  after  the  fund  becomes  dis- 


Markland,  2  Rawle  374  ;  Handberry  v. 
Doolittle,  38  111.  206. 

The  courts  incline,  however,  to  an 
earlier  period  of  vesting  where  the 
efEect  is  to  save  gifts  to  children  which 
would  otherwise  lapse  by  their  death 
before  the  time  of  distribution.  Her- 
bert  ».  Post,  11  C.  E.  Gr.  278. 

This  is  also  generally  done  whenever 
the  attaining  of  the  age  fixed  could  be 
construed  to  be  a  time  fixed  merely  for 
the  payment  of  a  gift  already  vested. 
Thus,  in  Emerson  «.  Cutler,  14  Pick. 
108,  there  was  a  bequest  of  both  real 
and  personal  property  to  A.  for  life, 
with  a  remainder  to  his  children,  and  a 
residuary  gift  to  testator's  children,  "  to 
be  distributed  as  they  respectively  ar- 
rive at  the  age  of  21,"  and  testator's 
children  were  held  to  take  a  vested 
interest  in  the  residue  at  testator's  death, 
the  remainder  in  the  personal  property 
vesting  at  A.  's  death.  So,  in  Winslow  v. 
Goodwin,  7  Mete.  375,  a  remainder  to 
children  "  to  be  paid  as  they  attain  21 "  ; 
Collin  «.  Collin,  1  Barb.  Ch.  636; 
Doubleday  e.  Newton,  27  Barb.  431 ; 
Buckley  ii.  Read,  15  Penna.  St.  83,  after 
life  estate  to  widow  remainder  to  testa- 
tor's "  surmmng  children  .  .  .  as  they 
arrive  at  21 "  ;  so  a  gift  to  A.  until 
testator's  youngest  child  attains  twenty- 
one,  then  to  all  his  ' '  surviving  chil- 
dren," Hempstead  v.  Dickson,  30  111. 
193.  See  too,  Perry  v.  Rhodes,  2 
Murphy  (N.  C.)  140,  and  Hocker  v. 
Gentry,  3  Mete.  (Ky.)  463,  in  both  of 


which  cases  the  gift  was  held  to  be 
vested  in  the  children  at  testator's  death, 
notwithstanding  that  it  was  "to  be 
divided  when  the  youngest  child  attains 
21." 

In  like  manner,  in  a  gift  to  heirs,  the 
class  is  to  be  determined  at  testator's 
death.  In  Whitney  «.  Whitney,  14 
Mass.  88,  there  was  a  devise  to  testator's- 
widow  for  life  or  widowhood,  and  then 
"  to  be  distributed  in  the  same  manner 
as  though  it  had  not  been  devised." 
This  was  held  to  vest  the  reversion  in 
the  testator's  heirs  living  at  the  time  of 
his  death.  So  also  Childs  «.  Russell,  11 
Mete.  16 ;  Seabrook  v.  Seabrook,  Mc- 
Mull.  Eq.  306 ;  Abbott  «.  Bradstreet,  3 
Allen  591 ;  Daggett  «.  Slack,  8  Mete. 
450:  Buzby's  Appeal,  61  Penna.  St. 
114  ;  Brown  «.  Lawrence,  3  Cush.  390 : 
Matter  of  Peppitt,  86  L.  T.  R.  (N.  S.) 
500  (1877).  So,  a  trust  for  relief  of  testa- 
tor's heirs.  Smith  v.  Harrington,  4  Allen 
566.  So,  a  devise  in  tail  with  remainder 
"to  my  right  heirs  and  the  right. heirs, 
of  my  wife."  Walker  v.  Dunshee,  38 
Penna.  St.  439.  And  a  direct  devise  to 
testator's  "legal  heirs"  gives  to  those 
who  are  heirs  at  the  time  of  his  death, 
although  legislation  subsequent  to  the. 
making  of  the  will  may  have  made 
change  in  the  persons  to  take.  Wood's 
Appeal,  18  Penna.  St.  478  ;  Estate  of 
Ramsey,  1  Am.  L.  Reg.  94 ;  Estate  of 
Aspden,  2  Wall,  Jr.,  C.C.  368.  And  in 
Donohue  v.  McNichol,  61  Penna.  St.  73, 
a  devise  to  testatrix's  son  (and  only 


(S)  Whitbread  v.  St.  John,  10  Ves. 
153.  Gilbert  i>.  Boorman,  11  Ves.  338. 
See  further  as  to  the  admission  or  exclu- 
sion of  after-born  children,  Graves  v. 
Boyle,  1  Atk.  509.  Haughton  i).  Har- 
rison, 3  Atk.  329.  Middleton  v.  Mes- 
senger, 5  Ves.  136.    Pulsford  v.  Hunter, 


3  Bro.  C.  C.  416.  Ayton  v.  Ayton,  1 
Cox,  337.  Paul  d.  Compton,  8  Ves. 
375.  Walker  v.  Shore,  15  Ves.  133. 
Tebbs  ».  Carpenter,  1  Madd.  290. 
Clarke  v.  Clarke,  8  Sim.  59.  Scott  ». 
Lord  Scarborough,  1  Beav.  154.  Bran- 
don v.  Aston,  3  Y.  &  Coll.  80. 
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tributable  in  respect  of  any  one  object  or  member  of  the  class,  or  after 
the  vesting  in  possession  of  any  of  the  shares  (h).     Cases,  however, 


heir)  A.  for  his  life,  and  if  he  die  leaving 
issue  to  pay  income  to  them,  and  after 
their  death  over  to  testatrix's  "lawful 
heirs,"  was  held  to  give  the  fee  simple  to 
A.  as  testatrix's  heir  at  the  time  of  lier 
death,  and  not  to  her  nephews  and 
nieces  who  were  her  heirs  on  A.'s  subse- 
quent death  without  issue.  And  under 
a  like  devise,  in  Stokes  v.  Van  Wyck, 
83  Va.  724,  A.  was  held  to  take  an  estate 
tail  with  remainder  in  fee  on  default  of 
issue.  But  in  Johnson  xi.  Jacob,  11 
Bush  646,  a  devise  to  testator's  heirs  in 
reversion,  after  a  life  estate  to  A.,  was 
held  not  to  vest  until  A.'s  death ;  so  also 
Rich  V.  Waters,  23  Pick.  563 ;  Evans  «. 
Godbold,  6  Rich.  Eq.  26;  Hardy  «. 
Gage,  N.  H.  23  Atl.  Rep.  557.  So  a* 
remainder  to  testator's  heirs  on  the 
death  of  A.  without  issue.  Sears  ®.  Rus- 
sell, 8  Gray  86.  But  in  a  like  case  the 
gift  was  held  to  vest  at  testator's  death, 
in  Newkirk  «.  Hawes,  5  Jones  Eq.  267. 
See  also  Welsh  v.  Crater,  5  Stew.  (N.  J.) 
177.  So,  in  a  gift  to  testator's  five  chil- 
dren for  life  jointly,  with  remainder  on 
death  of  the  survivor  to  their  heirs, 
heirs  at  testator's  death  are  intended, 
opening  for  all  born  afterward  before 
distribution.  Ballentine  v.  Wood,  15 
Stew.  (N.  J.)  553. 


But  a  remainder  to  A.'s  heirs  after 
life  estate  to  A.,  vests  in  the  heirs  at 
the  time  of  A.'s  death,  Wallace  «. 
Minor,  86  Va.  550 ;  Ingram  «.  Smith, 
1  Head.  411 ;  Stuart «.  Stuart,  18  W.Va. 
675  ;  or  "  her  nearest  lawful  heirs," 
Reinders  a.  Koppelman,  68  Mo.  482 ;  or 
"  the  heirs  of  her  body,  and  their  heirs 
and  assigns,"  Lemacks  «.  Glover,  1 
Rich.  Eq.  141.  In  Richardson  v.  Wheat- 
land, 7  Mete.  169,  a  devise  to  A.  and  her 
husband  for  their  lives,  and  "at  their 
death  to  be  divided  among  the  heirs  of 
A." — A.  surviving  her  husband — was 
held  to  vest  in  A.'s  heirs  at  her  death. 
So,  Knight  v.  Weatherwax,  7  Paige  182; 
Reinders  ».  Koppelman,  68  Mo.  483. 
So,  a  devise  in  trust  for ' '  the  heirs-in-law 
of  A.,"  Vinson  v.  Vinson,  33  Ga.  454  ; 
or  to  the  "heirs  of  the  body"  of  A., 
Roberts  «.  Ogbourne,  37  Ala.  178  ;  or  to 
the  heirs  of  A.,  after  life  estate  inB., 
vesting  at  A.'s  death.  Persons  «.  Snook, 
40  Barb.  144.  But  in  Tillinghast  v. 
Cook,  9  Mete.  143,  a  bequest  to  testa- 
tor's widow,  and  after  her  death  "to 
the  legal  heirs  of  A.,"  was  held  to  vest 
in  A.'s  heirs  living  at  testator's  (not 
widow's)  death  ;  so  also  Campbell  «. 
Rawdon,  18  N.  Y.  412.  And  a  deed  to 
the  heirs  of  A.  (living)  was  held  to  vest 


(A)  See  the  judgment  of  Wigram, 
V.-C,  in  Mainwaring  v.  Beevor,  8 
Hare,  48,  49,  and  of  Wood,  V.-C,  in 
Mann  v.  Thompson,  Kay,  688,  641,  642, 
and  in  Re  Smith,  2  J.  &  H.  601,  as  to 
the  foundation  of  the  rule  and  as  to  the 
cases  when  it  is  and  is  not  applicable. 
See  also  Kavern  v.  Williams,  5  Sim. 
171.  Elliott  v.  Elliott,  12  Sim.  276. 
Hagger  v.  Payne,  33  Beav.  474.  Bate- 
man  v.  Grey,  39  Beav.  447  (reversed 
L.  R.  6  Eq.  315J.  Iredell  v.  Iredell,  35 
Beav.  485.     Gilman  v.  Daunt,  3  K.  & 


J.  48.  Armitage  «.  Williams,  27  Beav. 
346.  The  rule  of  convenience,  by 
which  in  a  bequest  of  an  aggregate 
fund  to  children  as  a  class  payable  on 
attaining  a  given  age,  the  period  of 
ascertaining  the  class  is  the  time  when 
the  first  of  the  class  by  attaining  the 
given  age  becomes  entitled  to  payment, 
and  children  coming  into  being  after 
the  period  are  excluded,  is  not  applica- 
ble to  similar  bequests  of  income.  Re 
Wenmoth,  37  C.  D.  266. 
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may  occur,  where  the  whole  context  of  the  will  displays  a  manifest 
intention  of  the  testator  to  provide  for  all  the  children  an  individual 


title  in  A.'s  children  then  living,  to  the 
exclusion  of  those  born  after.  Holeman 
V.  Fort,  3  Strohh.  66.  And  in  Cruger 
«.  Hejrward,  3  Dessaus.  94,  a  remainder 
to  the  heirs  of  A.  and  B.  (who  were 
living  at  date  of  will),  limited  after 
a  life  estate,  was  held  to  include  all 
children  of  A.  and  B.  born  and  to  be 
born;  so,  too,  Moore  b.  Littel,  41  N.  T. 
66  (affirming  40  Barb.  488 ) ;  while  in  the 
similar  case  of  Knight  v.  Knight,  3 
Jones  Eq.  169,  a  remainder  after  A.'s 
death  to  the  "heirs  lawfully  begotten 
of  the  body  of  B.,"  was  taken  exclu- 
sively by  the  children  of  B.  in  esse  at 
A.'s  death,  the  rule  being  there  stated 
that  where  no  time  is  fixed  for  distribu- 
tion, those  answering  the  description  at 
testator's  death  take.  But  in  Bullock  v. 
Bullock,  3  Dev.  Eq.  816,  all  children, 
including  those  born  after  testator's 
death,  took  under  a  gift  "  to  heirs  pro- 
ceeding from  the  body  of  A."  So,  the 
heirs  of  A.  are  to  be  determined  at  A.'s 
death  for  the  purpose  of  a  remainder 
afterlife  estate  to  B.,  who  outlived  A. 
Tomlinson  v.  Nickell,  34  W.  Va.  148. 
JE.  g.,  next  of  kin  living  at  testator's 
death  will  take  a  remainder  to  next  of 
kin  of  testator  and  his  wife  after  a  life 
estate  to  his  wife.  Jones  «.  Oliver,  3 
Ired.  Eq.  369.  But  testator's  next  of 
kin  at  A.'s  death  will  take  the  remainder 
after  a  life  estate  to  A. ,  Pinkham  v. 
Blair,  57  N.  H.  336  ;  Fargo  v.  Miller, 
150  Mass.  335 ;  exclusive  of  those  dying 
before  A.,  where  the  remainder  is  con- 
tingent on  A.'s  dying  without  issue. 
Delaney  ®.  McCormack,  88  N.  Y.  174. 
The  same  rules  determine  a  class  of 
issue  or  next  of  kin.  Thus,  if  an 
estate  is  given  to  A.  for  life  with  re- 
mainder to  A.'s  issue,  the  issue  at 
testator's  death  and  after-born  before 
distribution    will    take.      Van     Cort- 


land   V.  Laidley,   33  N.   Y.   St.   Rep. 
585. 

Where  a  future  gift  to  children  is  not 
made  clearly  contingent,  it  will  vest  at 
testator's  death  ;  and  there  will  be  no 
lapse  by  death  of  one  of  the  class  before 
distribution.  Herbert  v.  Post,  11  C.  E. 
Gr.  378.  So,  after  a  life  estate  to  A., 
"all  the  rest  I  then  give"  to  the  chil- 
dren. Matter  of  Mahan,  33  Hun  73. 
So,  where  the  bequest  is  to  testator's 
■wife  for  life,  and  at  her  death  to  his 
children.  Owens  ®.  Dunn,  85  Tenn. 
131 ;  Lark  v.  Linstead,  3  Md.  430.  So, 
a  devise  to  testator's  son  A.  for  life,  and 
if  he  die  without  issue  to  "my  remain- 
ing children,"  includes  children  of  a  son 
^ho  survived  testator,  but  died  be- 
fore A.  Kingsland  ii.  Leonard,  65  How. 
Pr.  7.  In  like  manner,  a  gift  "  to  the 
legal  heirs  of  A."  after  death  of  widow, 
vests  in  the  heirs  living  at  testator's 
death.  Tillinghast ».  Cook,  9  Mete.  143  ; 
Campbell  «.  Rawdon,  18  N.  Y.  413. 

But  where  the  intention  is  clear  to 
postpone  the  gift  and  not  merely  the  en- 
joyment, only  those  will  take  vested  in- 
terests who  are  alive  at  the  time  of  distri- 
bution. This  is  so  of  a  gift  to  children 
"after  the  death  of  either,  their  share 
to  be  divided  amongst  their  children  or 
descendants,"  Bates  a.  Gillett,  133  111. 
387  ;  or  to  daughter  A.  for  life,  remain- 
der to  her  children  and  their  heirs,  and 
if  any  child  die  before  A.,  leaving  chil- 
dren, they  to  take  their  parents'  share, 
Byrnes  i>.  Labagh,'38  Hun  533;  or  to 
the  children  of  A.  "or  their  heirs," 
Hard  ».  Turnure,  13  Stew.  (N.  J.)  121. 
And  this  is  so  in  general,  where  substi- 
tuted gifts  are  provided,  the  subject 
being  more  fully  discussed  in  a  later 
part  of  this  work.  So,  a  gift  to  chil- 
dren of  deceased  son,  "  each  to  have  his 
share  when  he  arrives  at  the  age  of 
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may  have,  although  their  shares  are  appointed  to  be  paid  at  a  par- 
ticular period  ;  and  then,  although  a  difficulty  may  exist  in  making  an 
appropriation  to  answer  legacies  given  to  an  uncertain  number  of 
persons,  viz.,  all  the  children  an  individual  may  ever  have,  yet  the 
intention  not  to  exclude  any  of  them  must  be  complied  with  (i). 

*It  should  be  further  observed,  that  in  the  case  of  an  immediate 
gift  to  children,  if  there  is  no  object  in  esse  at  the  death  of  the  tes- 
tator, the  gift  will  embrace  all  the  children  who  may  subsequently 
come  into  existence,  by  way  of  executory  gift  {k).^^ 

In  Harris  v.  Lloyd  (I),  the  testator  bequeathed  a  legacy  in  trust  for 
all  and  every  the  child  and  children  of  his  son  E.  H. ;  if  more  than 
one  to  be  equally  divided  between  them,  share  and  share  alike,  the 
shares  of  sons  to  be  vested  at  twenty-one  and  to'  be  paid  or  trans- 
ferred at  twenty-five,  and  the  shares  of  the  daughters  to  be  paid  or 
transferred  at  twenty-one  or  marriage,  with  benefit  of  survivorship  as 
to  the  shares  of  children  dying  under  twenty-one,  and  a  direction 
that  until  the  shares  of  the  children  should  become  payable,  the 
dividends  and  interest  of  the  trust  fund  should  be  applied  in  their 
maintenance  and  education  :  E.  H.  had  no  children  at  the  death  of  the 
testator :  And  Lord  Eldon,  0.,  held  that  the  after-born  children  would 
take  :  and  that  the  interest,  till  the  birth  of  a  child,  fell  into  the 
residue. 

It  may  be  material  in  this  place  to  observe,  that  upon  an  ordinary 
limitation  by  ioay  of  remainder  to  children,  &c.  in  a  class,  all  who  are 
in  esse  at  the  time  of  the  death  of  the  testator  take  vested,  and,  con- 
sequently,  transmissible   interests   immediately  upon    the   testator's 

twenty-one.''    Major  «.  Major,  33  G-ratt.  (k)  2  Jarman  on  Wills,  4tli  ed.  167. 

819.     And  this   is  so  generally  where  So  in  the  case  of  a  gift  preceded  by  an 

the  language  clearly  indicates  survivor-  anterior  interest,  if  there  be  no  object 

ship,  as  hereafter  discussed.  at  the  time  of  vesting  in  possession,  all 

In  a  recent  case  in  Pennsylvania,  in  a  the  children  subsequently  born  will,  it 

gift  to  A.  for  life  with  remainder  to  B.  should  seem,  be  let  in,  unless  the  terms 

and  the  children  of  C,  it  was  held  that  as  of  the  gift  restrict  it  to  a  narrower  class 

against  B.,  only  C.'s  children  living  at  of  objects.     Ibid.  176. 

testator's  death  could  take pgj-ca^js'to,  but  18.  Cote    v.   Bonnhorst,  41  Pa.    St. 

inter  se  C.'s  children  born  after  testator's  343  ;  Cooper  ».  Hepburn,  15  Gratt.  558. 

death  and  before  A.'s  death  were  in-  So,  in  Ross  v.  Adams,  4  Dutch.  160,  a 

eluded.    Estate  of  Peale,  11  Phila.  147.  deed  to  A.  and  at  her  death  to  her  chil- 

(i)  Deffls  V.   Goldschmidt,  1   Meriv.  .  dren  (she  having  none  at  the  date  of 

417.     8.  C.  19  Ves.  566.     Hutcheson  d.  the  deed),  vested  a  remainder  in  them 

Jones,  2  Madd.  124.    Evans  v.  Harris,  .  as  they  were  born. 

5  Beav.  45.     Eddowes  -u.  Eddowes,  80  ffl  1  Turn.  &  Russ.  310. 
Beav.  603. 
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death  ;  and  all  who  come  in  esse  before  the  particular  estates  end,  and 
the  limitation  takes  effect  in  possession,  are  to  be  let  in,  and  take  a 
vested  interest  as  soon  as  they  come  in  esse,  and  they  and  their  repre- 
sentatives will  take  as  if  they  had  been  in  esse  at  the  testator's 
death  {m). 

It  is  a  doctrine^  with  respect  to  wills  of  real  estate,  *according  to 
what  is  usually  called  "the  rule  in  Wild's  Case"  (w), 
that  where  lands  are  devised  to  a  man  and  his  chil- 
WM'8  dren,  he  having  none  at  the  time  of  the  device,  the 
word  "children"  must  be  taken  as  a  word  of  limi- 
tation, and  he  shall  take  an  estate  tail  ;  but  if  he  has  any  child- 
dren  living  at  the  time  of  the  devise,  the  word  "children"  must 
be  taken  as  a  word  of  purchase  (which  it  naturally  is)  and  they 
will  take  a  joint  estate  with  him.W 


Bequest  to  A.  and 
his  children. 


Enle 

case. 


(m)  2  Jannan  on  Wills,  4th  ed.  156. 

(n)  6  Co.  16  6,  17  6. 

19.  A  gift  to  A.   and  her  children, 
if   there   are    children    living    at  the 
date  of  the  will  or  at  the  time  of  the 
testator's  death,  makes  them  joint  ten- 
ants,   Estate    of    TJtz,    43    Cal.   300 ; 
Lord  V.  Moore,  20  Conn.  132 ;  Hayle  v. 
Jones,  35  Ga.  40  ;  Allen  ii.  Hoyt,  5  Mete. 
334 ;  Hamilton  v.  Pitcher,  53  Mo.  334  ; 
Allen  V.  Claybrook,  58  Id.  134 ;  Jones  v. 
Jones,  2  Beas.  236 ;  Graham  «.  Flower, 
13  Serg.  &  R.  439  ;   Merryman  i).  Mer- 
ryman,  5  Munf .   440 ;  Ball  d.  Deas,  2 
Strobh.  Eq.  24  ;  or  tenants  in  common, 
if  joint  tenancy  is  abolished  by  statute, 
Turner  v.  Patterson,  5  Dana  393  ;  An- 
nable  i).  Patch,  3  Pick.  360  ;  Moore  i>. 
Leach,  5  Jones  L.  88  ;  Coakley  ®.  Dan. 
iel,  4  Jones  Eq.  89,   93  ;    Chesnut  v. 
Meares,  8  Jones  Eq.  416  ;  Noe  v.  Miller, 
4  Stew.  (N.  J.)  384  ;  Morgan  v.  Pettit,  3 
Dem.  61 ;  Graves  ».  Graves,  55  Hun  58 ; 
Cannon  v.  Apperson,  14  Lea  553.     So, 
a  devise  to  A.  "  and  her  three  children, 
B.  C.  and  D.,  conjointly,"  Proctor  «. 
Smith,  8  Bush  81 ;  so,  a  gift  to  A.  and 
her  children  "who  shall  be  living  at 
the  time  of  my  death,"  Graves  ii.  Graves, 
55  Hun  58  ;  or  to  testator's  widow  "  to 
dispose  of  as  she  may  think  best  for  her 
[*946] 


and  our  children."    Peemster  v.  Good, 
12  S.  C.  573'.    A  present  gift  to  A.  and 
her  children,  is  confined  to   children 
living  at  testator's  death.  Biggs  v.  Mc- 
Carty,  86  Ind.  353 ;  although  A.  was  to 
have  the  income  until  the  youngest  child 
attained  twenty-one  and  the  fund  was 
to  be  then  divided.    Keaves  v.  Neaves, 
37  Hun  438.     Bat  in  Toole  v.  Perry,  80 
Ga.  681,  children  born  after  testator's 
death  were  not  allowed  to  share  with 
those  living  at  testator's  death.  In  Sisson 
V.  Seabury,  1  Sumn.  C.  C.  285,  a  devise 
to  A.  "  and  to  his  male  children  lawfully 
begotten  of  his  body  and  their  heirs  for- 
ever to  be  equally  divided  amongst  them 
and  their  heirs  forever,"  A.  being  un- 
married at  the  time  of   the  testator's 
death,  was  held  to  give  A.  an  estate  for 
life,  with  a  contingentremainder  to  male 
children  as  purchasers;  so,  in  Furlow  v. 
Merrell,  38  Ala.  705,  716 ;  but  if  A.  had 
then  had  children,  all  would  have  taken 
jointly,  Carr  «.  Estill,  16  B.  Mon.  309, 
313;  so,  "for  the  benefit  of  herself  and 
her  children,"  Rich  v.  Rogers,  14  Gray 
174 ;  Matter  of  Sanders,  4  Paige  293. 
So,  in  McCroan  v.  Pope,  17  Ala.  612,  a 
devise  in  trust  "for  the  sole  and  sep- 
arate use  and  maintenance  of  A.  and  her^ 
children  during  her  natural  life,"  and 


Ch.  II.  §  ii.J 


Description  of  Legatee. 


353 


But  it  would  seem  that  this  rule  is  not  applicable  to  wills  of  per- 
sonal estate  (o),  as  to  which  it  is  established,  that  an 

.  .11  ,  1  •    1      •!.  ,  T    Kule  inapplicable 

absolute  interest  will  pass  .by  terms  which,  it  employed  to  wills  of  per- 

.  _  1  ,  -  i      ./  Bonal  estate. 

With   respect  to  real  property,  would  create  an   estate 


after  her  death  to  her  children.  So,  iu 
Hubbard  ».  Selser,  44  Miss.  705,"  to  A. 
and  B.  and  to  their  children  after  their 
decease."  So,  in  Goss  v.  Eberhart,  29 
6a.  545,  a  bequest  to  the  testator's 
daughter  "  and  their  children,  heirs  of 
their  body,"  gives  the  daughters  a  life 
estate,  with  remainder  to  their  children 
born  and  to  be  born ;  so,  Jackson  ». 
Coggin,  Id.  403  ;  so,  a  devise  to  A.  for 
life,  and  remainder  to  her  children,  to 
be  paid  after  her  death.  Springer  u. 
Arundel,  64  Penna.  St.  218.  So,  a  de- 
vise to  A.  and  wife  for  life,  and  after 
their  death  "  to  their  children,  the  heirs 
of  their  bodies,  forever."  Doe  «.  Jack- 
man,  5  Ind.  283.  So  to  "  W.  and  to  his 
childrenafter  Ms  death,"  W.  taking  a  life 
estate  only,  with  remainder  to  his  chil- 
dren as  purchasers.  Reeder  «.  Spear- 
man, 6  Rich.  Eq.  88.  See  also  Lowry 
«.  Muldrow,  8  Rich.  Eq.  241. 

In  Dunn  v.  Bank  of  Mobile,  2  Ala. 
152,  a  devise  to  "A.  and  her  children" 
was  construed  to  be  a  tenancy  in  com- 
mon, joint  tenancy  being  abolished  in 
Alabama  ;  but  see  Nimmo  ®.  Stewart, 
21  Id.  682,  691  ;  Vanzant  «.  Morris,  25 
Id.  285.  And  where  the  gift  was  for 
the  use  of  A.  and  her  children,  and  after 
her  death  for  the  use  of  her  children,  all 
took  as  tenants  in  common  for  A.'s  life, 
with  remainder  to  the  children.  Banks 
®.  Jones,  50  Ala.  480. 

It  was  said  by  Walworth,  C:  "I  am 
not  aware,  however,  of  any  case  where 


the  parent's  estate  was  expressly  limited 
to  him  for  life,  with  the  remainder  to 
the  children  of  his  body,  in  which  the 
term  children  was  construed  a  word  of 
limitation,  and  not  of  purchase ;  whether 
such  parent  had  or  had  not  children 
living  at  the  time  of  making  the  will. 
Indeed,  such  a  construction  of  a  will 
which  contained  a  devise  in  that  form, 
would  unavoidably  defeat  the  intention 
of  the  testator.''  Matter  of  Sanders, 
4  Paige  297. 

In  a  devise  to  A.,  "  and  if  she  shall 
die  leaving  lawful  issue,"  unto  such  chil- 
dren, a  reminder  is  given  to  the  children 
by  purchase,  Chrystie  e.  Phyfe,  19  N. 
Y.  347  ;  so  to  A.  "  and  such  children  as 
shall  at  her  death  be  living  and  attain 
21,"  Tayloe  v.  Gould,  10  Barb.  388  ;  or 
simply  be  then  living,  Ruber's  Appeal, 
80  Penna.  St.  348  ;  "  if  she  leaves  any 
at  her  death,"  Dougherty  t>.  Dougherty, 
2  Strobh.  Eq.  63  ;  or  at  her  death  to  be 
equally  divided  between  her  children, 
share  and  share  alike,  Bool  «.  Mix,  17 
Wend.  119 ;  Williams  v.  Sneed,  3  Coldw. 
533  ;  Stubbs  «.  Stubbs,  11  Humph.  43  ; 
Bowers  «.  Bowers,  4  Heisk.  293  ;  Moon 
v.  Stone,  19  Gratt.  130  ;  or  as  tenants  in 
common.  Chew's  Appeal,  37  Penna.  St. 
23 ;  or  to  A.  and  her  children,  "  the 
children  taken  their  mother's  share," 
Estate  of  Smith,  9  Phila.  848.  So  a  devise 
to  A.  to  hold  "  to  her  and  her  children 
forever,"  with  limitation  over,  if  she 
should  die  leaving  no  children,  Hannan 


(o)  See  Stokes  v.  Heron,  12  01.  &  Fin. 
161.  In  Audsley  v.  Horn,  26  Beav.  195. 
1  De  Gex,  F.  &  J.  226,  Lord  Campbell, 
C,  deliberately  held  that  the  rule  did 
not  apply  to  personal  estate.  The  rule 
is  explained  in  Webb  v.  Byng,  2  Kay 


23 


&  J.  669,  and  Byng  v.  Byng,  10  H.  L. 
C.  171.  It  was  held  in  Grieve  v.  Grieve, 
L.  R.  4  Eq.  180,  that  the  rule  was  not  in- 
flexible, where  a  contrary  intention  ap- 
peared in  the  will  from  there  being  a  gift 
of  furniture  to  go  with  the  house. 


354 


Of.  Legacies. 


[Pt.  III.  Bk.  III. 


tail  (^).  The  rule  appears  to  have  been  applied,  so  as  to  give  the 
parent  an  absolute  interest,  where  there  have  been  no  children  at  the 
date  of  the  will  or  the  death  of  the  testator  (g') ;  though  it  seems  some- 
times to  have  been  laid  down,  that,  in  such  a  case,  the  pai-ent  shall  take 


®.  Osborn,  4  Paige  336 ;  so  to  children 
for  life,  with  remainder  to  their  chil- 
dren, and  limitation  over  if  any  die 
without  issue.  Sheets'  Appeal,  53Penna. 
St.  357;  so  to  A.,  "allowing  her  to 
make  such  distribution  as  she  may  judge 
best  among  my  children,"  Stableton  «. 
Ellison,  31  Ohio  St.  537  ;  or  to  A.  in 
trust  for  his  children,  to  be  divided 
among  them  at  his  death.  Masurie  ts. 
Pennsylvanij,  Annuity  Company,  38 
Leg.  Int.  176. 

A  devise  in  trust  for  "  A.  and  her  chil- 
dren,'' she  then  having  children,  gives 
A.  a  life  estate,  with  remainder  to  the 
children,  Faribault  «.  Taylor,  5  Jones 
Eq.  319  ;  see  also  Harris  v.  McElroy,  45 
Pa.  St.  316 ;  White  «.  Williamson,  3 
Grant  Cas.  353 ;  or  in  trust  to  A.  for 
life,  and  after  her  death  to  convey  to  her 
children.  Perry  v.  Lawber,  49  Pa.  St. 
483  ;  so  a  devise  to  A.  for  life,  and 
"immediately  after  her  decease  to  her 
children,  if  any,  in  fee,"  Cote  t. 
Bonnhorst,  41  Pa.  St.  343. 

But  a  gift  to  A.  and  his  children,  if 
A.  has  no  children  then  living,  carries 
an  estate  tail,  the  words  being  treated 
as  words  of  limitation,  3  Jarm.  on  Wills 
174 ;  Moon  v.  Stone,  19  Gratt.  130 ; 
Beacrof  t  v.  Strawn,  67  III.  38  ;  Matter  of 
Sanders,  4  Paige  393;  Rogers  a  Rog- 
ers, 3  Wend.  503  ;  Chrystieii.  Phyfe,  19 
N.  Y.  344 ;  Baker  «.  Scott,  63  111.  86 ; 


Reeder  v.  Spearman,  6  Rich.  Eq.  88  ; 
Johnson  ».  Johnson,  McMull.  Eq.  345; 
Moore  «.  Leach,  5  Jones  L.  88  ;  Guth- 
rie's Appeal,  37  Pa.  St.  9,  31  ;  Jones  «. 
Jones,  3  Beas.  336  ;  Carr  «.  Estill,  16 
B.   Mon.  309  ;    McCroan  v.  Pope,   17 
Ala.  613;  Nimmo  v.  Stewart,  31  Id. 
683 ;  Vanzant  «.   Morris,  35    Id.   385 
Akers   v.    Akers,   8    C.   E.    Gr.    36 
Nightingale  «.  Burrell,  15  Pick.   104 
Stokes  ®.  Tilly,  1  Stockt.  130  ;  Jenkins 
V.  Hall,  4  Jones  Eq.  334. 

So,  with  special  words  of  limitation, 
Moran  ®.  Dillehay,  8  Bush  434,  to  A. 
"  and  her  children  forever  "  ;  see  also 
Lachland-  «.  Downing,  11  B.  Mon.  33 ; 
Wheatland  v.  Dodge,  10  Mete.  503  ;  "  to 
A.,  his  children  or  grandchildren," 
there  being  children  but  no  grandchil- 
dren living  ;  Haldeman  «.  Haldeman, 
40  Pa.  St.  39,  to  children  for  life,  and 
after  their  death  "  to  descend  to  their 
children,"  and  if  either  "  die  and  leave 
no  lawful  issue,  over."  Johnson  ®.  John- 
son, McMull.  Eq.  345,  "to  A.  and  to 
her  children  after  her."  So,  to  A.  "  and 
his  lawfully  begotten  children  in  fee 
simple"  and  over  on  failure  of  children, 
Parkman  v.  Bowdoin,  1  Sumn.  C.  C. 
359  ;  or  "  to  A.,  his  children  or  grand- 
children," and  if  he  "  die  without  chil- 
dren" over,  Wheatland  «.  Dodge,  10 
Mete.  503 ;  Nightingale  «.  Burrell,  15 
Pick.  104 ;  Monroe  «.  Douglas,  5  N.  Y. 


{•p)  See  post,  p.  *966. 

(?)  Pyne  ®.  Franklin,  5  Sim.  458. 
Read  «.  Willis,  1  Coll.  86.  Scott  v. 
Scott,  15  Sim.  47.  Snowball  v.  Proctor, 
3  Y.  &  Coll.  Ch.  C.  478.  But  a  bequest 
of  personal  estate  to  Charles  "and  to 
his  first  and  other  sons  after  him  in  the 
usual  mode  of  succession,"  is  only  a 


gift  for  life :  Sparling  ®.  Parker,  29 
Beav.  450.  But  see  Tyrone  v.  Water- 
ford,  1  De  Gex,  F.  &  J.  613,  where  it 
was  held  on  the  construction  of  the 
whole  will  that  a  gift  to  "  B.  and  to  his 
children  in  succession"  conferred  an 
absolute  interest  in  the  general  person, 
alty. 
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only  a  life  interest,  with  remainder  to  his  children,  if  any  should  be- 
subsequently  born  (r).  And  where  there  have  been  children  living  at 
the  date  of  the  will,  they  have  been  held  to  take  the  whole  interest 
jointly  with  *their  parents,  and  with  any  other  children  born  before 
the  testator's  death  (s)  ;  though  in  this  case  also,  slight  circumstances 
in  the  context  appear  to  have  been  thought  suificient  to  justify  the 
court  in  holding  that  the  parent  shall  take  for  life,  with  remainder  to 
his  children  (t) ;  (which  would  include  all  children,  both  those  born 
before,  and  those  born  after  the  testator's  death)  (m). 

It  is  established,  ordinarily  speaking,  that    where   provisions  are 
made  for  younger  children  to  the  exclusion  of  an  eldest 
son,    and    a    younger   son   becomes    an   eldest   before  dren'"""^'"'  '"^ 


447  ;  or  to  A.  and  her  children  "unto 
them  and  their  heirs  forever."  Graham 
V.  Graham,   4  W.   Va.  320. 

So  with  special  words  of  limitation 
indicating  a  general  scheme  ;  as,  to 
testator's  daughter  A.  and  her  children, 
B.  and  her  children,  and  C's  children  in 
equal  shares.  McKee's  Appeal,  104 Pa. 
St.  571.  So,  where  present  enjoyment 
in  the  children  as  purchasers  is  excluded 
in  terms  as  in  a  gift  to  children  for  life 
and  at  their  death  "  to  descend  to  their 
children,"  and  if  they  die  without,  over. 
Halderaan  ».  Haldeman,  40  Pa.  St.  39  ; 
Dudley  i>.  Mallery,  4  Ga.  53 ;  McNair 
«.  Hawkins,  4  Bibb.  390.  So,  the  future 
character  of  the  gift  may  be  determined 
by  use  of  words  relating  to  the  survivor- 
ship of  the  children  after  their  parents' 
death. 

But  when  the  gift  is  "to  A.  and  her 
children  if  any  living,"  if  she  has  none 
at  testator's  death,  an  after-born  child 
takes  nothing,  but  A.  takes  the  fee  sim- 
ple, and  parol  evidence  is  inadmissible 
of  testator's  intention  to  give  her  a  life 
estate  only  with  remainder  to  her  chil- 
dren. Gillespie  «.  Schuman,  63  Ga. 
253. 

{r)  Paine  v.  Wagner,  13  Sim.  188,  fer 
Shadwell,  V.-C.  3  Dr.  &  W.  107,  v^r 
Sugden,  C.  of  Ireland.  See  also  Bain 
».  Lescher.  11  Sim.  397.     Robinson  ». 


Hunt,  4  Beav.  450.  Audsley  v.  Horn, 
26  Beav.  195.  S.  0. 1  De  Gex,  F.  &  J. 
226. 

(«)  De  Witte  ».  De  "Witte,  11  Sim.  41. 
Paine  ■».  Wagner,  12  Sim.  184.  Beales  »., 
Crisford,  13  Sim.  593.  Crockett  ®. 
Crockett,  3  Phill.  Ch.  C.  555,  v^r  Lord 
Cottenham.  Newill  ».  Newill,  L.  R. 
7  Ch.  253,  reversing  the  decision  of 
Malins,  V.-C,  L.  R.  12  Eq.  433.  If 
the  gift  be  to  A.  and  B.  and  their 
children,  A.  and  B.  will  take  but. 
one  share :  Gordon  ■».  Whieldon,  11 
Beav.  170.  Atcheson  ».  Atcheson,  iHd. 
485. 

(0  Crawford  «.  Trotter,  4Madd.  361. 
JefEery  ».  Honeywood,  ibid.  399.  Morse- 
v.  Morse,  3  Sim.  485.  Vaughan  «.  Lord 
Headfort,  10  Sim.  639.  French  «. 
French,  11  Sim.  357.  Combe  v.  Hughes, 
L.  R.  14  Eq.  415.  Crockett  ».  Crock- 
ett, 3  Phill.  Ch.  C.  555,  556,  per  Lord 
Cottenham;  e.  g.  if  there  be  any  super- 
added words  which  import  a  desire  that 
the  property  should  be  settled  :  Mason 
?'.  Clarke,  17  Beav.  136,  131.  Cormack 
«.  Copous,  17  Beav.  397.  Dawson  v. 
Bourne,  16  Beav.  39.  Armstrong  «.  Arm- 
strong, L.  R.  7  Eq.  518.  Re  Owen's 
Trusts,  L.  R.  12  Eq.  316. 

(m)  Leake  ■».  Robinson,  2  Meriv.  383- 
Ante  p.  *945. 
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the  time  of  vesting,  or,  according  to  the  language  used  in  some  of  the 
when  a  younger  authorities,  before  the  time  of  distribution,  such  younger 
eldest  "aSd'^Tx-  SO"  is  to  be  excluded  (a;).  But  the  principle  of  these 
eluded.  cases  does  *not  apply  to  a  younger  son  succeeding  to 

the  reversion  of  the  settled  estates,  not  under  the  settlement  under 
which  the  portions  were  created,  but  by  descent  (y).  In  the  case  of 
Matthews  «.  Paul  (z),  where  the  eldest  son  was  not  construed  as 
eldest  son  entitled  to  a  particular  estate,  Sir  T.  Plumer,  M.  R.,  was  of 
opinion,  that  even  if  the  share,  by  the  provisions  of  the  will,  vested  in 
the  younger  child  at  the  age  of  twenty-one,  and  he  attained  that  age, 
yet,  nevertheless,  the  vesting  would  be  sub  modo  only,  subject  to  be 
devested,  and  under  the  condition  of  not  becoming  an  eldest  son  (a). 
But  *this  case  has  been  doubted  by  Kay,  J.,  in  Domvile  v.  Winning- 


(x)  Chadwick  d.  Doleman,  2  Vern. 
528.  Teynham  «.  Webb,  2  Ves.  Sen. 
198,  210.  Hall  v.  Hewer,  Ambl.  203. 
Loder  ■».  Loder;  2  Ves.  Sen.  536. 
Broadmead  «.  Wood,  1  Bro.  C.  C.  77. 
Lincoln  «.  Pelham,  10  Ves.  166. 
Bowles  V.  Bowles,  10  Ves.  177.  Mat- 
thews V.  Paul,  3  Swanst.  334.  Savage 
■».  Carroll,  1  Ball  &  Beat.  265.  Davies 
B.  Huguenin,  1  Hemm.  &  M.  730. 
Wood  V.  Wood,  L.  R.  4  Eq.  48.  Re 
Bayley's  Settlement,  L.  R.  6  Ch.  590. 
The  time  for  ascertaining  the  eldest  son 
for  the  purpose  of  his  exclusion  would 
seem  to  depend  on  the  relation  of  the 
testator  to  the  objects  of  his  bounty 
and  the  reason  of  the  exclusion.  Thus, 
if  the  intention  of  the  testator  seems  to 
be  to  provide  portions  for  all  children 
except  such  as  should,  as  eldest  son, 
take  a  particular  estate,  the  time  for 
ascertaining  the  eldest  son  will  be  the 
time  of  distribution.  See  Collingwood 
V.  Stanhope,  per  Hatherley,  L.-C,  L. 
R.  4  H.  L.  43,  53 ;  in  other  cases  the 
time  of  vesting.  In  the  former  case 
"  eldest  sou  "  will  include  the  series  of 
persons  who  from  time  to  time  take 
that  estate,  whereas  in  the  latter  case 
"eldest  sou"  will  mean  the  one  In- 
dividual who  at  the  time  of  vesting 
occupies  that  position.  Thus,  Kay,  J., 
[*948]        [*949] 


in  Domvile  v.  Winnington,  26  C.  D. 
383,  says  that  if  "eldest  son"  should 
be  read  "son  entitled  to  the  settled 
estate,''  the  time  for  ascertaining  the 
excluded  son  would  be  the  time  of  dis- 
tributing the  younger  children's  por- 
tions, or  if  "  eldest  son  "  is  to  be  read 
according  to  its  natural  meaning,  the 
time  of  vesting  is  the  time  for  exclusion. 
But  even  in  cases  in  which  the  person 
excluded  is  the  person  answering  the 
description  of  eldest  son  at  the  time 
appointed  for  distribution,  an  eldest 
son,  who  has  joined  with  his  father  in 
barring  the  entail  and  resettling  the 
estate  at  a  time  anterior  to  the  distribu- 
tion of  the  fund  for  younger  childr»n, 
will  be  treated  as  the  eldest  son  entitled 
under  the  will  and  thus  excluded, 
although  his  title  to  the  estate  at  the 
period  of  the  distribution  depended  not 
on  the  will  but  on  the  settlement : 
Collingwood  v.  Stanhope,  L,  R.  4  H. 
L.  43. 

(y)  Sing  ®.  Leslie,  2  Hemm.  &  M.  68. 

(z)  3  Swanst.  340.  See  Livesey  «. 
Livesey,  13  Sim.  33,  43.  2  H.  of  L. 
419. 

{a)  With  respect  to  the  devesting  of 
vested  shares,  see  Chadwick  «.  Dole- 
man,  2  Vern.  528  ;  and  compare  contra, 
Driver  ®.  Frank,  3  M.  &  S,  25  (8.  C.  in 
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ton  (5),  wh.0  says,  "if  the  case  of  Matthews  v.  Paul  be  taken  as  a 
decision  that  the  gift  of  a  vested  interest  in  a  legacy  to  children  other 
than  an  eldest  son  or  only  son,  where  the  exclusion  is  not  with  refer- 
ence to  an  estate,  deprives  every  son  who  may  become  the  eldest 
before  the  time  of  distribution  of  any  share,  and  that  a  vested  interest 
of  that  kind  contains  a  tacit  condition  devesting  it  on  the  younger 
becoming  an  elder  before  the  pei'iod  of  distribution,  I  confess  that 
I  should  have  great  difficulty  in  agreeing  with  such  a  construction. 
The  doctrine  of  Chadwick  v.  Doleman  (c)  applies  only  to  cases  where 
eldest  son  means  the  son  entitled  to  a  particular  estate,  and  the  only 
ground  of  that  doctrine  is  to  prevent  his  having  both  the  estate  and 
also  a  portion,  and,  as  Mr.  Jarman  points  out  (c?),  in  the  earlier  part 
of  his  judgment  Sir  T.  Plumer  treats  the  case  as  not  being  within  that 
class  of  decisions."  In  the  case  of  Windham  v.  Graham  (e)  it  was 
held  by  Lord  GifiEord,  M.  R.,  that  a  son  who,  when  he  attained 
twenty-one,  was  a  younger  child,  but  by  the  subsequent  death  of  his 
elder  brother,  in  the  lifetime  of  his  parents,  had  become  *an  eldest  son 
before  the  time  fixed  for  the  payment  of  the  younger  children's  por- 


error,  8  Taunt.  468.  6  Price,  41).  Gra- 
ham v.  Londonderry,  cited  3  Ves.  Sen. 
199.  The  doctrine  of  Chadwick  ■>!. 
Doleman  (mJi  sup.)  as  to  the  exclusion 
of  a  younger  child  who  has  become  an 
eldest  son  at  the  time  of  distribution, 
and  the  devesting  thereupon  of  his 
share  as  a  younger  child  does  not 
apply,  except  in  cases  where  the  settlor 
stands  in  loco  parentis.  See  Sandeman 
«.  Mackenzie,  1  J.  &  H.  613.  Where 
no  reason  is  shown  by  the  settlement 
for  excluding  the  eldest  son,  such  as 
his  accession  to  another  estate,  the 
share  which  has  vested  in  the  younger 
son  will  not  be  devested  by  his  becom- 
ing the  eldest :  Re  Theed's  Settlement, 
3  K.  &  J.  375.  It  has  been  held  by 
Sir  J.  Romilly,  M.  R.,  that  the  character 
of  ' '  eldest  son  "  is  in  ordinary  cases  to 
be  ascertained  at  the  period  of  vesting 
and  not  of  payment :  Adams  v.  Beck, 
35  Beav.  648.  Adams  v.  Adams,  25 
Beav.  652  :  and  his  Honor  held  the 
same  as  to  the  character  of  her 
"younger  child":  Adams  v.  Robarts, 


25  Beav.  658.  As  to  the  construction 
in  settlements  of  "eldest  son  "as  that 
son  who  under  the  provisions  of  the 
settlement,  comes  into  possession  of  the 
estate,  see  Re  Bayley's  Settlement,  L. 
R.  6  Ch.  590. 
(J)  36  C.  D.  382. 

(c)  2  Vern.  528. 

(d)  Jarman  on  Wills,  4th  ed.,  vol.  3, 
pp.  210,  211. 

(«)  1  Russ.  Chanc.  Cas.  331.  But 
this  case  recognized  the  rule  that  in 
cases  where  "eldest  son"  is  to  be 
treated  as  "  eldest  son  entitled  to  a  par- 
ticular estate,"  the  class  of  younger 
children  must  generally  be  ascertained 
at  the  period  of  distribution  :  but  held 
that  on  the  peculiar  words  of  that  case 
the  character  of  the  younger  child  was 
to  be  ascertained  when  the  portions 
vested  and  became  payable.  See  Re 
Bayley's  Settlement  {M  supra).  See 
also  Re  Prytherch,  42  Ch.  D.  590, 
where  the  rule  was  recognized,  but  not 
applied,  owing  to  the  strong  vesting 
words  used  in  the  will. 
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tions,  was  entitled  to  his  share  of  portions,  which  were  directed  to  vest, 
in  younger  sons'  at  twenty-one,  though  not  payable  till  after  the  death  of 
his  parents,  upon  the  ground  that  there  was  enough  in  the  instrument 
by  which  the  portions  were  provided  to  show  that  the  character  of 
the  younger  child  was  to  be  ascertained  by  reference  to  the  time 
when  the  portions  vested,  and  not  to  the  time  when  they  became 
payable  (/). 

In  some  cases  the  court  has  thought  itself  at  liberty  to  construe 
when  an  eldest  terms  of  seniority  and  age,  when  applied  by  a  testator 
younger chifd and  to  children,  as  referring  to  the  child  who  takes,  or  does- 
included.  ^^^  take,  the  family  estate  ;  though  this  can  only  be 

allowed  when  there  is  enough  on  the  face  of  the  will  to  justify  such  a 
mode  of  dealing  with  the  words  {g).  For  example,  an  eldest  daughter 
destitute  of  a  provision  has  been  considered  a  younger  child,  to  answer 
the  general  intention,  though  not  falling  literally  within  the  descrip- 
tion (A).  So  where  the  only  issue  of  the  marriage  was  a  daughter,  it 
was  held  that  she  was  entitled  to  a  portion  provided  for  younger  chil- 
dren, as  otherwise  she  would  have  been  left  destitute,  the  real  estate 
descending  in  another  channel  (i).  So  an  eldest  son  will  be  enabled  tO' 
claim  a  portion  as  a  younger  child,  when  the  family  estate  is  given 
from  him,  or  he  is  otherwise  unprovided  for  {Tc).  But  this  "  prodigious 
*latitude  of  construction  "  (as  it  has  been  called)  is  only  allowable 
when  the  testator  stands  in  the  relation  of  parent,  or  in  loco  parentis, 
to  the  children  {t).     "  It  is  founded,"  said  Lord  Langdale,  in  Peacocke 

(/)  See  further  on  the  question  who  L.   43.     So  it  has  been  held,  that  the 

is  entitled  to  take  as  "first  son"  and  representatives  of  an  eldest  son,  who 

"second  son,''  Lomax  «.  Holmden,  1  attained  twenty-one  and  died  before  the 

Ves.  Sen.  290,  294.     Hawkins  d.  Haw-  period    of  distribution,   never    having 

kins,  9  Bingh.  765.     King  ».  Bennett,  become  entitled  in  possession  to  the  set- 

4  Mees.  &  W.  36.     Adams  «.  Bush,  6  tied  estate,  took  a  share  in  the  portions 

Bingh.  N.  C.  164.    Langston  v.  Langs-  given  to  the  younger  sons  :  Ellison  «. 

ton,  8  Bligh.  N.  S.  167.  Thomas,  1  De  Gex,  J.  &  S.  18,  revers- 

%  Livesey  ».  Livesey,  3  H.  L.  C.  419,  ing  the  decision  in  2  Dr.  &  Sm.  14. 

435,  by    Lord    Cottenham.     See    also  See  also  Davies  «.  Huguenin,  1  ■  Hemm. 

Wilbraham  v.  Scarisbrick,  1  H.  L.  C.  &  M.  730.     Accord,, 
167.  (0  Hall «.  Hewer,  Ambl.  203.  Lyddon 

(A)Beale».  Beale,  IP.  "Wms.244.  Hall  «.  Ellison,  19  Beav.  565.    However,  it 

«.  Luckup,  4  Sim.  5.  is  said  in  2  SUgden  on  Powers,  p.  298, 

(»)ButlerD.  Duncomb,  IP.  Wms.  449.  6th  edit.,  that  this  distinction  does  not 

{k)  Emery  v.   England,  3  Ves.   232.  appear  to  be  attended  to  at  the  present 

Duke  ®.  Doidge,  3  Ves.  Sen.  203,  in  a  day.     But  it  was  acted  on  by  Wood,, 

note   to  Teynham  ».  Webb.     See  also  V.-C,   in  Sandeman  ■».   Mackenzie,   1 

Collingwood  v.  Stanhope,  L.  R.  4  H.  Johns.  &  H.  613. 
[*951] 
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V.  Pares  (m),  "  on  the  presumption  that  it  was  intended  to  provide 
for  all  the  children  of  the  marriage  ;  and  this  presumption  ought  to 
be  acted  upon  in  all  cases  in  which  a  loss  of  provision  occurs  by  an 
event  which  can  properly  be  supposed  to  have  been  in  the  contempla- 
tion of  those  by  whom  the  settlement  was  made,  and  within  their 
intention  to  provide  for  :  But  none  of  the  cases  go  the  length  of 
deciding,  that  every  disappointment  of  a  child's  provision,  from  what- 
ever cause  it  may  arise,  is  to  be  made  good  by  construction  upon  that 
presumption  "  (n). 

Another  instance,  where  a  child  has  been  regarded  as  being  within 
a  description,  which  it  does  not  in  strictness  answer,  "Posthumous 
maybe  found  in  the  case  of  a  father  bequeathing  a  child  bom  iiTw" 
portion  to  a  child  en  ventre  sa  mhre :  for  if  a  father  wuhin'^'thi?'' de- 
gives  a  legacy  to  provide  for  such  a  child  by  the  term  ^<="P"°°- 
of  a  "  posthumous  child,"  and  he  happen  to  survive  its  birth,  it  will  still 
be  considered  a  posthumous  child  within  the  meaning  of  the  will  (o). 

*The  word  "  children  "  does  not,  in  its  proper  signification,  extend 
further  than  the  immediate  descendants  of  the  persons  "children": 
named  :20    and    consequently   grandchildren,    or    issue  grandchildren, 
generally,  are  not  ordinarily  included  in  that  term  {p).     Sly  take'undw 

Their  inclusion,  however,  within  the  description  of  this  description. 

does  not  become  entitled  to  the  settled 
estate. 

(o)  Jaggard  «.  Jaggard,  Prec.  Chanc. 
177. 

30.  "GJiildren"  has  been  held  not  to 
mean  "grandchildren"  in  cases  where 
a  diffei-ent  intention  is  not  manifest  in 
the  will  or  necessarily  implied  from  the 
circumstances.  3  Redf .  on  Wills  14  ; 
1  Rop.  on  Leg.  68 ;  O'Hara  on  Int.  of 
"Wills  310;  Theobald  on  Wills  138; 
Hawkins  on  Wills  84 ;  Flood  on  Wills 
514  ;  Cutter  «.  Doughty,  33  Wend.  513  ; 
Brokaw  i).  Peterson,  2  McCarter  194 ; 
Peit  ®.  Vanatta,  6  C.  E.  Gr.  85;  McGuire 
V.  Westmoreland,  36  Ala.  594  ;  McLeod 
■D.  Dell,  9  Fla.  443  ;  Walker  v.  William- 
son, 35  Ga.  549  ;  Wills  «.  Johnson,  30 
Ga.  167  ;  White  v.  Rowland,  67  Ga. 
546 ;    Churchill  v.   Churchill,  3  Mete. 


(m)  3  Keen,  599. 

(»)  In  this  case.  Lord  Langdale  pro- 
ceeded to  hold  that  a  second  son  becom- 
ing an  eldest  son,  but  prevented  from 
taking  under  the  settlement  by  a  recov- 
ery suffered  in  the  lifetime  of  the  elder 
brother,  was  excluded  from  a  share  in 
the  portions.  But  this  decision  is 
directly  contrary  to  that  of  Spencer 
■B.  Spencer,  8  Sim.  87  :  and  its  authority 
was  denied  by  Wood,  V.-C,  in  Maoou- 
brey  v.  Jones,  3  Kay  &  J.  684,  where 
his  Honor  held  that  such  a  case  fell 
within  the  established  rule,  that  where 
that  intention  is  clear,  that  no  child 
shall  be  left  without  some  provi- 
sion, the  court  is  at  liberty  to  admit 
to  a  share  in  the  provisions  made 
for  the  younger  children  a  son,  who, 
though  he  may  have  become  the  eldest. 


{p)  Radcliffe  v.  Buckley,  10  Ves.  195.      Re    Hopkins' 
Loring  v.  Thomas,  1  Dr.  &  Sm.  497.      137. 


Trusts,    9    C.    D.    131, 
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"  children "  has  been  permitted  from  necessity  when  the  will  would 
be  inoperative,  unless  the  sense  of  the  word  children  were  extended 
beyond  its  natural  import :  as  where  there  is  no  child  in  existence  at 
the  date  of  the  will  (^). 


(Ky.)  466 ;  Hopson  v.  Skipp,  7  Bush. 
647;  Sheets  ».  Grubbs,  4  Mete.  (Ky.)  340; 
Phillips  «.  Beall,  7  Dana  143;  Yeates  v. 
Gill,  9  B.  Mon.  204 ;  Osgood  v.  Lever- 
ing, 33  Me.  464  ;  Thomson  v.  Luding- 
ton,  104  Mass.  193;  Swing  «.  Handley, 
4  Litt.  349  ;  Mordecai  v.  Boylan,  6  Jones 
Eq.  865  ;  Boylan  «.  Boylan,  Phill.  E'q. 
160  ;  EufE  D.  Rutherford,  1  Bail.  Eq.  17; 
Bannister  «.  Bull,  16  S.  C.  330 ;  Smith 
V.  Smith,  34  S.  C.  304;  Snoddy  v. 
Snoddy,  1  Strobh.  Eq.  84;  Izard  ». 
Izard,  3  Desaus.  308;  Hughes  «.  Hughes, 
13  B.  Mon.  131 ;  Low  «.  Harmony,  73 
N.  Y.  408 ;  Jackson  ®.  Staats,  11  Johns. 
337 ;  Lawrence  ».  Hebbard, '  1  Bradf . 
353  ;  Stires  ».  Van  Rensselaer,  3  Bradf . 
173  ;  Marsh  ».  Hague,  1  Edw.  Ch.  174 ; 
Tier  v.  Pennell,  1  Edw.  Ch.  354; 
Mowatt  v.  Carow,  7  Paige  339  ;  Hone 
D.  Van  Schaick,  3  Barb.  Ch.  488  (this 
case  was,  however,  reversed  in  3  N.  Y. 
538) ;  "Ward  «.  Sutton,  5  Ired.  Eq.  431  ; 
Dickinson  v.  Lee,  4  Watts  83 ;  Goble's 
Appeal,  40  Pa.  St.  331 ;  Castner's  Ap- 
peal, 88  Pa.  St.  478  ;  Estate  of  Grass,  10 
Pa.  St.  361 ;  Hallowell  ».  Phipps,  3 
Whart.  376  ;  Estate  of  Herr,  28  Pa.  St. 
467  ;  Estate  of  Jarden,  3  Phila.  438  ; 
Estate  of  Fisher,  13  Phila.  401;  Hough 
V.  Hough,  4  Rawle  368  ;  Tillinghast  v. 
D'Wolf,  8  R.  I.  69  ;  Morton  v.  Morton, 
3  Swan  318  ;  Turner  ».  Ivie,  5  Heisk. 
333  ;  Tebbs  e.  Duval,  17  Gratt.  349  ; 
Moon  «.  Stone,  19  Gratt.  130  ;  Cruse  v. 
McKee,  2  Head.  1  ;  Pugh  ».  Pugh,  105 
Ind.  553.  So,  in  a  gift  to  A.  for  life, 
remainder  to  children  of  B. ,  the  issue 
of  deceased  children  of  B.  ((ieceased  be- 
fore testator's  death)  do  not  take.    Shan- 


non ».  Pickell,  55  Hun  127.  So,  in  a 
gift  to  A.  for  life  with  contingent  re- 
mainder to  B.  If  living,  if  not,  then  to 
B.'s  children,  surviving  children  take 
excluding  grandchildren  by  deceased 
children  who  died  between  testator's 
death  and  A. 's  death.  Kirk«.  Cushman, 

3  Dem.  343.  So,  a  gift  of  residue  of 
personalty  to  "persons  entitled  under 
intestate  laws,  among ' '  all  my  children  " 
[memorandum  "to  be  divided  among 
the  heirs  "],  will  not  include  children  of 
deceased  child.  Estate  of  Hunt,  133  Pa. 
St.  360.  So,  "children  of  deceased 
children  "  will  not  include  their  grand- 
children. Cummings  i).  Plummer,  94 
Ind.  403.  So,  where  the  shares  of  cer- 
tain deceased  children  are  expressly 
excepted  and  made  payable  to  certain 
grandchildren.  Matter  of  Goble,  30  N. 
Y.  S.  R.  944.  So,  where  the  gift  is  to 
children  of  testator's  brothers  and  issue. 
Van  Gieson  ».  Howard,  8  Halst.  Ch. 
463  ;  or  to  children  of  testator's  deceased 
children,  Cummings  ».  Plummer,  94. 
Ind.  408  ;  or  to  testator's  children  (and 
some  have  died  before  date  of  will,  leav- 
ing children),  Hopson  v.  Comr. ,  7  Bush. 
644;  or  to  "  my  remaining  children," 
Turner  v.  Withers,  33  Md.  18. 

So,  a  fortiori,  a  gift  to  "surviving 
children  "  if  children  die  without  issue, 
Gregory  ».  Beasley,  1  Ired.  Eq.  25 ; 
Coates  n.  Street,  3  Ashm.  13  ;  or  to  "  my 
children  then  living,"  Denny  «.  Close, 

4  Ired.  Eq.  103,;  or  to  testator's  chil- 
dren, A.  ,B.  and  C.by  name,  and  if  either 
die  without  issue  "between  the  chil- 
dren then  living,  whether  A.,  B.  or  C," 
Fortescue  ®.  Satterthwaite,  1  Ired.  L. 


(})  Cooke  D.  Brookeing,  3  Vern.  198.      Berry,  3  GifiE. 
Fenu  ®.  Death,  33  Beav.  73.    Berry  ®.      558. 


134.     Re  Smith,  35  C.  D. 
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In  Orf ord  v.  Churchill  (r),  Sir  William  Grant  said,  he  "  never  knew 
an  instance  where  there  were  children  to  answer  the  'proper  descrip- 
tion, that  grandchildren  were  permitted  to  share  along  with  them." 


566.  So,  where  the  gift  Is  of  the  residue 
to  three  daughters  and  children  of  de- 
ceased daughter  equally,  if  any  daughter 
die  without  her  share  to  ' '  my  surviving 
children "  equally  "in the  same  manner 
as  hereinbefore  directed  as  to  the  res- 
idue," the  term  has  been  held  not  to 
include  the  children  of  the  deceased 
daughter.  Castner's  Appeal,  88  Pa.  St. 
478.  So,  a  remainder  to  the  ' '  children 
then  surviving,"  after  a  life  estate  to 
wife,  excludes  child  dying  between  tes- 
tator's death  and  wife's  death.  Matter 
of  Robinson,  57  Hun  395.  So,  if  the  re- 
mainder is  to  children  "who  maybe 
then  living,"  Patchen  v.  Patchen,  12 
N.  Y.  33,  revg.  49  Hun  270 ;  or  to 
surviving  children,  "leaving  them  to 
do  justice  to  children  of  deceased 
daughter,"  Rowan  v.  Warner,  13  Lea 
550  ;  or  to  "my  children  then  living." 
So,  after  legacies  to  children  and 
grandchildren  of  A.  (child  of  deceased 
daughter),  a  gift  of  residue  to  "all  my 
living  children"  will  not  include  A. 
Low  V.  Harmony,  72  K.  Y.  408.  So,  a 
residuary  gift  to  A.'s  children  "that 
may  be  liviag  at  my  death."  Wharton 
V.  Silliman,  23  La.  An.  343.  Words 
expressing  survivorship  are  more  par- 
ticularly considered  in  a  later  chapter. 

So,  too,  in  construing  a  power  to  ap- 
point children,  an  appointment  to  grand- 
children has  been  held  void.  Morris  ». 
Owen,  3  Call  530  ;  Hudson  v.  Hudson, 
6  Munf.  353  ;  Carson  v.  Carson,  1  Phill. 
Eq.  57  ;  Cruse  v.  McKee,  3  Head  1. 

Sometimes  the  intention  and  the  con- 
struction are  restricted  to  children  who 
remain  members  of  the  family.  Thus, 
in  a  gift  to  testator's  wife  ' '  for  her  sup- 
port and  that  of  the  children,"  it  was 


held  that  a  daughter  moving  from  home 
and  living  with  an  aunt  loses  her  inter- 
est. Proctor  V.  Proctor,  141  Mass.  165. 
But  see  HoUingsworth  v.  HoUings- 
worth,  65  Ala.  331,  where  the  contrary 
was  held  of  a  gift  for  support  and  edu- 
cation of  children.  So,  a  gift  of  the 
residue  to  childi-en  will  exclude  those 
to  whom  prior  bequests  are  given  ex- 
pressly "  in  full  of  their  portion  of  my 
estate."  Dickinsons.  Dickinson,  36  111. 
Ap.  503 ;  Tisdale  v.  Mitchell,  12  Rich. 
Eq.  263  ;  Hayle  v.  Stone,  2  Dev.  L.  318. 
But  after  a  devise  to  daughter  A.  to 
make  her  share  equal  to  the  rest  of  my 
children  named,  a  gift  of  the  residue  to 
other  children  with  remainder  after 
wife's  life  estate  "  among  my  last  named 
children,"  will  include  A,,  in  a  case 
where  the  children  would  otherwise  be 
unequal.  Losey  v.  Westbrook,  8  Stew. 
(N.  J.)  116.  A  gift  to ' '  those  who  have 
attained  the  age  of  twenty-one,"  will  not 
include  those  who  are  minors  at  tes- 
tator's death.  Estate  of  Crook  (Myrick 
Prob.  247).  And  a  future  distribution 
to  a  class  after  a  life  estate  to  one  of 
the  class  excludes  the  life  tenant  from 
the  intended  remainder.  Estate  of 
Foulke,  52  Pa.  St.  201. 

Children,  in  general,  includes  children 
of  different  marriages,  3  Jarm.  on  Wills 
696  ;  Theobald  on  Wills  138  ;  21  Redf . 
on  Wills  30  ;  Carroll  v.  Carroll,  20  Tex. 
731  ;  Detreville  ».  Ellis,  1  Bail.  Eq.  40  ; 
unless  plain  intention  to  the  contrary, 
Stopford  V.  Chaworth,  8  Beav.  331  ;  as 
in  a  bequest  to  his  own  wife  with  re- 
mainder to  her  children.  Sevier  v. 
Douglass,  44  La.  An.— 10  S.  Rep.  804. 
Even  where  the  gift  was  to  testator's 
son  A.   and  his  second  wife  for  their 


(r)  3  Ves.  &  Bea.  58. 
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There  are,  however,  some  cases  which  must  be  regarded  as  qualify- 
ing this  doctrine  :2l  mz.  those  in  which  it  has  been  held  that  the 
testator,   by   using   the   words   "children"  and   "issue"   indiscrimi- 


lives  with  remainder  to  "  tlieir  chil- 
dren," the  children  of  the  first  wife 
were  allowed  to  take  equally  with  those 
•of  the  wife  named.  Lucec.  Harris,  79 
Pa.  St.  433.  But  in  Georgia  the  chil- 
dren of  a  second  wife  were  excluded 
from  any  share  in  a  legacy  to  the  chil- 
dren of  testator's  son  A. ,  charged  with 
the  support  of  the  family  while  A.  and 
Ms  wife  should  live.  Lewis  v.  Lewis, 
«3  Ga.  365. 

But  step-children  are  not  included  in 
a  gift  tochlldren,  Barnes  v.  Grenzebach, 
1  Edw.  Ch.  41,  although  there  were 
^ifts  to  testator's  children  and  step- 
daughter by  name,  with  remainder 
over  on  the  death  of  "  any  of  my  said 
children  or  step-daughter  without  issue 
to  the  survivors  of  said  children";  so 
too.  Matter  of  Hallet,  8  Paige  375 ;  Cutter 
«.  Doughty,  33  Wend.  513  ;  Lawrence 
t).  Hebbard,  1  Bradf.  253 ;  Pouke  v. 
Kemp,  5  Harr.  &  J.  135  ;  Sydnor  v. 
Palmer,  39  Wis.  336  ;  although  the 
gift  is  preceded  by  legacies  to  A.  and 
B.,  designated  as  "children  who  came 
to  me  by  marriage  with  my  wife," 
Estate  of  Kurtz,  145  Pa.  St.  637.  So  a 
power  of  appointment  to  his  widow 
"  among  our  children,"  will  not  extend 
to  her  children  by  a  former  marriage, 
Holsea  «.  Rockhouse,  83  Ky.  333. 

Neither  will  the  word  "  children"  em- 
brace a  child  adopted  under  a  statute 
providing  for  such  adoption,  Schafer  v. 
Eneu,  54  Pa.  St.  304  ;  especially  where 
the  will  was  executed  before  the  adop- 
tion of  the  child,  Russell  «.  Russell,  84 
Ala.  48  ;  the  statute  as  to  their  inheriting 
being  applicable  only  to  the  case  of  in- 
testacy. But  when  a  legatee  is  described 
as  "  my  adopted  son  A."  i\,i& prima f(icie 
evidence  that  he  was  so  adopted .  Estate 
of  Keenan,  Myrick  Prob.  186. 


31.  Where  it  is  so  intended  the  word 
children  is  to  be  construed  as  inclusive 
of  grandchildren :  Scott  ii.  Nelson,  3 
Port.  (Ala.)  453,  in  which  a  gift  was  to 
be  divided  among  testator's  children,  on 
repayment  by  them  of  advances  made, 
and  advances  to  testator's  son  T.  in  his 
lifetime,  are  then  mentioned,  and  a  son 
of  the  deceased  son  T.  was  held  to  be 
included  among  the  children.  Ewing 
V.  Handley,  4  Litt.  849,  in  which  it  is 
said  that  children  will  be  construed 
grandchildren  where  there  are  no  chil- 
dren ;  but  it  was  held  that  A.  having 
left  children  living  at  the  time  of  dis- 
tribution, a  grandchild  of  A.  by  a 
deceased  daughter,  could  not  take  as 
a  child.  In  Houghton  «.  Kendall,  7 
Allen  73,  the  gift  was  to  children  "  who 
may  be  surviving  heirs  of  A.'s  body," 
by  reason  of  which  added  words,  grand- 
children (the  issue  of  deceased  children) 
were  held  to  be  included.  In  White- 
head V.  Lassiter,  4  Jones  Eq.  79,  a  gift 
to  "all  my  children  that  are  now  liv- 
ing "  was  extended  to  grandchildren  by 
child  living  at  the  date  of  the  will,  but 
not  of  a  child  deceased  before  that 
time.  So,  in  Prowitt  ».  Rodman,  37 
N.  Y.  43,  being  a  remainder  to  the 
"  children  of  A."  after  a  life  estate  to 
B.;  Dunlap  «.  Shreve,  3  Duv.  335,  a 
gift  to  children  of  A. ;  Jordan  v.  Roach, 
3  Geo.  (Miss.)  481,  a  "reversion"  to 
testator's  "other  children  and  their 
heirs"  on  death  of  any  one  without 
issue.  See  also  Guthrie's  Appeal,  37 
Pa.  St.  9,  where  it  was  said,  in  a  like 
case,  that  "children,"  "heirs,"  and 
"heirs  of  body"  might  be  interpreted 
as  the  testatoi-'s  Intention  seemed  to 
require. 

It  will  mean  grandchildren  if  there 
are  no  children  at  date  of  will,  Cheney 
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nately,  has  shown  his  intention  of  using  the  former  term  in  the 
sense  of  "issue,"  so  as  to  entitle  grandchildi-en  to  take  under 
it  (s). 

When  a  legacy  is  given  by  will  to  a.  daughter,  who  at  the  date  of 
the  will  has  never  been  married,  and  the  gift  is  made  to     "trnmarried 
be  conditional  upon  the  legatee  being  "  unmarried  "  at  a      daughter." 
given  time,  the  word  "unmarried"  may  properly  be  construed  "a 


®.  Selman,  71  Ga.  384  ;  and  if  the  an- 
cestor is  also  herself  dead,  Estate  of 
Schedel,  73  Cal.  594.  So,  where  after 
reciting  an  advancement  to  his  daughter 
A.  who  was  then  dead,  the  testator  gave 
the  residue  of  his  estate  to  be  dis- 
tributed among  all  his  children,  share 
and  share  alike,  the  children  of  A.  were 
held  entitled  to  the  share  she  would 
have  taken.  Guitar  v,  Gordon,  17  Mo. 
408.  So,  in  Bowne  v.  Underhill,  6  T. 
&  0.  344,  where  the  gift  was  in  re- 
mainder to  be  divided  "  equally  among 
all  the  children  of  A.  who  may  then  be 
living,  and  the  lawful  issue  of  any  that 
may  then  be  dead,  per  stirpes  and  not 
per  capita."  So,  when  youngest  child 
comes  of  age,  to  "  my  children  and 
their  representatives,"  Waddell  v. 
Leonard,  53  Ga.  694.  So  in  Long  ». 
Labor,  8  Pa.  St.  231,  a  gift  to  be 
divided  "among  my  children  who  shall 
be  living  at  the  time  of  A.'s  death,  and 
in  case  any  of  them  shall  be  deceased, 
their  heirs  to  receive,"  was  to  be  shared 
by  a  grandchild,  the  son  of  a  child  of 
the  testator,  deceased  in  his  lifetime. 
So,  a  remainder  to  be  "  divided  among 
all  my  other  children  or  their  heirs," 
Low  V.  Harmony,  73  N.  Y.  408  ;  Neare 
II.  Jenkins,  2  Fla.  414.  So,  a  legacy  to 
the  "children  or  legal  heirs"  of  A., 
Server  ».  Berndt,  10  ,Pa.  St.  213  ;  so 
too,  Tipton  ».  Tipton,  1  Coldw.  353  ; 
so  too,  in  Barnitz's  Appeal,  5  Pa.  St. 
364,  a  reversion  "  to  fall  back  to  my 
lieirs  to  be  divided  among  my  children;  " 
Williams  v.  Conrad,  30  Barb.  534; 
Hughes  «.  Hughes,  13  B.  Mon.  131,  a 


residue  "to  be  divided  equally  among 
my  children,"  "  each  heir  "  to  account 
for  advancements  to  him :  Scott  n. 
Moore,  Winst.  Eq.  98  ;  Smith  v.  Smith, 
2  Desaus.  133  note  ;  Estate  of  Utz,  43 
Cal.  301  (under  statute  providing  for 
remedy  in  case  of  omission  of  children 
of  deceased  child  unless  it  appear  that 
such  omission  was  intentional).  So, 
a  remainder  after  his  wife's  death,  to 
the  children  I  may  then  have  "  or  those 
who  may  be  legally  entitled  thereto."' 
Matter  of  Paxton,  111  N.  Y.  480,  aflg. 
41  Hun  497.  Where  "children"  is 
used  as  a  word  of  limitation,  as,  to  A. 
and  her  children,  it  is  generally  con- 
strued to  be  synonymous  with  issue  or 
descendants.  Parkman  v.  Bowdoin,  1 
Sumn.  C.  C.  359  ;  Haldeman  «.  Halde- 
man,  40  Pa.  St.  39 ;  Merryman  v. 
Merryman,  5  Munf .  440. 

(s)  Wyth  v.  Blackman,  1  Ves.  Sen. 
196.  Gale  v.  Bennett,  Ambl.  681. 
Eoyle  «.  Hamilton,  4  Ves.  437.  Re 
Crawhall's  Trust,  8  De  Gex,  M.  &.  G. 
480.  See  Orford  «.  Churchill,  3  Ves. 
&  Beam.  59,  for  an  instance  where  the 
word  "issue"  was  held  not  to  enlarge 
the  words  "children  and  grandchil- 
dren," so  as  to  let  in  a  great-grandchild. 
Where  a  testator  devised  lands  to  all 
the  children  or  legal  issue  of  A.  in  equal 
shares  after  the  decease  of  A.,  it  was 
held  that  the  children  of  A.  living  at  the 
death  of  the  testator  and  those  who 
were  born  afterward,  took  vested  inter- 
ests in  fee  to  the  exclusion  of  the  grand- 
children. Holland  «.  Wood,  L.  R.  11 
Eq.  91. 
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spinster,"  and  not  "  a  widow  "  (t).  When  a  fund  is  given  *to  "  un- 
married daughters "  in  a  class,  the  class  is  to  be  ascertained  at  the 
death  of  the  testator  (u). 

Natural  children,  having  acquired  the  reputation  of  heing  the  chil- 
dren of  a  particular  person,  prior  to  the  date  of  the  will, 
are  capable  of  taking  under  the  description  of  "chil- 
dren "  (a;).  And  they  may  take  in  classes  of  children 
"legitimate  or  illegitimate"  (y).  But  the  will  itself 
must  show  the  testator's  intention  to  include  them  under  this  descrip- 
tion, either  by  express  designation  or  necessary  implication  (z).22    For 

(*)  Re  Saunders'  Trusts,  3  K.  &  J, 


•"  Children." 

When  natural 
children  are  with- 
in this  descrip- 
tion. 


156.  Heywood  «.  Heywood,  29  Beav. 
9.  Radford  v.  Willis,  L.  R.  7  Ch.  7. 
The  word  "unmarried"  is  of  flexible 
meaning,  but  in  the  absence  of  context 
showing  a  contrary  intention  the  word 
' '  unmarried  "  must  be  construed  accord- 
ing.to  its  ordinary  or  primary  meaning 
as  ' '  never  having  been  married. "  Dal- 
rymple  e.  Hall,  16  C.  D.  715.  Re  Ser- 
geant, 26  C.  D.  575.  In  Re  Lesing- 
ham's  Trusts,  24  C.  D.  703,  however, 
North,  J.,  construed  "sole  and  unmar- 
ried" as  meaning  "not  having  a  hus- 
band," whether  as  being  a  spinster, 
widow,  or  divorced.  In  marriage  set- 
tlements it  has  frequently  been  con- 
strued to  mean  "  widow."  Re  Norman's 
Trust,  8  De  G.  M.  &  G.  965.  Re  Saun- 
ders' Trusts,  3  K.  &  J.  152.  Pratt  «. 
Mathew,  22  Beav.  328.     Clarke  ».  Colls, 

9  H.  L.  C.  601.  As  to  the  words  ' '  with- 
out having  been  married,"  being  some- 
times controlled  by  the  context,  see 
Wilson  «.  Atkinson,  4  De  G.  J.  &  Sm. 
4S5.  Re  Ball's  Trust,  11  C.  D.  270. 
Upton  «.  Brown,  12  C.  D.  873.  The 
last  two  of  which  cases  are  disapproved 
by  Jessel,  M.  R.,  in  Emmins  d.  Brad- 
ford, 13  C,  D.  493. 

(«.)  Blagrove  «.  Coore,  27  Beav.  138. 
(a)  Wilkinson    d.   Adam,    1  Ves.   & 
Beam.  422,  454.    Lepine  ».  Bean,  L.  R. 

10  Bq.  160.  Barlow  ».  Orde,  L.  R.  3 
P.  C.  164.  Crook  ■o.  Hill,  L.  R.  6  Ch. 
311 :   affirmed  in  the  House  of  Lords 

[*953] 


Bub  Twm.   Hill  ».  Crook,  L.  R.  6  H.  L. 
265.     Laker  ii.  Hordern,  1  C.  D.  644. 

(y)  Barnett  v.  Tugwell,  31  Beav.  232. 

(z)  Re  Standley's  Estate,  L.  R.  5  Eq. 
303.  Hill  ».  Crook,  L.  R.  6  H.  L.  265. 
Re  Humphries,  24  C.  D.  691.  Re  Bryon, 
30  C.  D.  110.  Re  Hastie's  Trusts,  35 
C.  D.  728.  Re  Hall,  35  C.  D.  551.  Re 
Horner,  37  C.  D.  695.  Re  Jodrell,  44 
C.  D.  590.  S.  C.  sub  nom.:  Seale-Hayne 
V.  Jodrell  [1891],  A.  C.  304. 

22.  In  general,  illegitimate  children 
are  not  included  in  the  word  children. 
Bennett  v.  Cane,  18  La.  An.  590  ;  Heater 
V.  Vanauken,  1  McCart.  159 ;  Gardner  v. 
Heyer,  2  Paige  11 ;  Collins  v.  Hoxie,  9 
Paige  81 ;  Crosby  v.  Lewis,  2  Edm.  26  ; 
Estate  of  Myers,  8  Lane.  L.  Rev.  847  ; 
Thompson  v.  McDonald,  2  Dev.  &  B. 
Eq.  479  ;  Kirkpatrick  v.  Rogers,  6  Ired. 
Eq.  135  ;  Gibson  v.  Moulton,  3  Disney 
158.  In  Hughes  ».  Knowlton,  37  Conn. 
429,  it  was  held  that  "  all  the  children 
that  have  been  or  may  be  born  of  the 
bodies  "  of  testator's  daughters,  includes 
illegitimate  children.  So  in  Gelston  v. 
Shields,  16  Hun  143,  a  devise  to  "my 
beloved  wife  Catharine  "  with  remain- 
der to  "  my  children  who  shall  survive 
me,"  appointing  said  Catharine  guardian 
for  them,  was  held  intended  for  the 
eight  children  of  Catharine,  notwith- 
standing that  he  had  a  former  wife  Jane, 
still  living,  and  two  children  by  her, 
and  that  the  marriage  with  Catharine 
was  void.    So  Elliott  v.  Elliott,  117  Ind. 
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otherwise  tbe  term  child,  son,  or  issue  must  be  understood  to  mean 
legitimate  child,  son,  or  issue  (a).  And  no  extrinsic  evidence  can  be 
received,  except  to  prove  the  fact  of  illegitimate  children  having,  at 
the  date  of  the  will,  acquired  *the  reputation  of  being  the  children  of 
the  testator,  or  the  person  named  in  the  will  (&),  and  that  the  testator 
knew  that  fact,  and  the  state  of  the  family  (c).  Nor  can  illegitimate 
children  unbegotten  at  the  time  of  the  testator's  death  under  any 
circumstances  be  entitled  under  the  description  of  "child"  or 
"  children  "  {d). 


380,  in  an  identical  case.  And  illegiti- 
mate children  can  take  under  a  will  as 
children,  when  they  are  particularly 
designated,  Pratt  ».  Flamer,  5  Harr.  & 
J.  10  ;  Dane  v.  Walker,  109  Mass.  179  ; 
Stewart®.  Stewart,  4  Stew.  (N.  J.)  399  ; 
or  plainly  intended,  Bennett  v.  Toler,  15 
Gratt.  588  ;  or  where  they  must  be  in- 
tended, there  being  no  others,  Gardner 
».  Heyer,  2  Paige  11.  So,  the  word 
"heirs,"  if  there  are  no  legitimate  heirs, 
Howell  V.  Tyler,  91  N.  C.  307.  And 
illegitimate  children  will  be  included  in  a 
gift  of  residue  to  "  children  "  after  lega- 
cies to  the  illegitimate  children  as  "  my 
son  A." — "my  daughter  B.,"  describ- 
ing their  mother  as  "  my  wife.''  Dick- 
inson V.  Dickinson,  36  111.  Ap.  508. 
Such  intention  will  not  be  inferred, 
however,  from  a  gift  to  testator's  daugh- 
ter "or  her  issue,"  she  having  at  the 
time  only  illegitimate  children.  Dog- 
gett  V.  Moseley,  7  Jones  587.  Nor  will 
a  gift  to  the  "children"  of  testator's 
mother  be  presumed  to  include  a  bas- 
tard sister  from  the  previous  mention  by 
the  testator  (who  was  a  bastard  Son)  of 
his  ' '  mother  "  and  ' '  sister."  Shearman 
V.  Angel,  1  Bail.  Bq.  351.  But  parol 
evidence  has  been  admitted  to  show  such 
intention  where  there  were  other  legit- 
imate children.  Powers  v.  McBachern, 
7  S.  C.  290 ;  Matter  of  Ashton,  45  Alb. 
L.  J.  335.  See,  however,  contra,  Cros- 
by ».  Lewis,  supra.  So  also,  contra 
when  the  bequest  was  to  a  grand- 
daughter H. ,  and  there  were  two  of  that 


name,  one  of  whom  was  illegitimate. 
Ferguson  v.  Mason,  2  Sneed  618. 

(a)  Cartwright  v.  Vawdry,  5  Ves.  530. 
Darrant  v.  Field,  5  De  G.  &  Sm.  343. 
Re  Wilson's  Trusts,  L.  E.  1  Eq.  247. 
S.  C.  sxib  Twm.  Shaw  -e.  Gould,  L.  R.  3 
H.  L.  55.  Dorinii.  Dorin,  L.  R.7H.  L. 
568. 

(J)  Wilkinson  v.  Adam,  1  V.  &  B. 
422.  Swaine  v.  Kennerley,  lUd,.  469. 
Ellis  ».  Houstoun,  10  C.  D.  236. 

(c)  Gill  v.  Shelley,  3  Buss.  &  M.  336. 
Such  evidence  is  not  only  admissible 
but  it  is  necessary.  Be  Herbert's  Trusts, 
1  John.  &  H.  121.  Hill  ».  Crook,  L.  R. 
6  H.  L.  265,  283. 

(c?)  Holt  ».  Sindrey,  L.  R.  7  Eq.  170. 
Hence  natural  children  unborn  at  the 
date  of  the  will  and  described  as  the 
children  of  the  testator  or  of  another 
man  to  be  born  of  a  particular  woman 
cannot  take  under  that  description. 
Metham  v.  Duke  of  Devon,  1  P.  Wms. 
539.  See  Arnold  ii.  Preston,  18  Ves. 
388.  Lomas  «.  Wright,  3  M.  &  K.  769. 
This  passage  seems  quite  accurate  in 
cases  where  the  child  is  described  in  the 
will  as  the  issue  of  a  particular  father 
and  takes  on  that  condition  ;  but  where 
the  child  claims  under  the  description 
of  reputed  children,  it  would  seem  that 
a  child  unborn  at  the  date  of  the  will 
may  take  under  that  description,  pro- 
vided that  the  circumstances  of  its 
birth  are  such  as  to  raise  the  reputation 
at  the  time  of  the  death  of  the  testator. 
Occleston  ®.  FuUalove,  L.  R.  9  Ch.  147. 
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Again,  it  is  a  rule  (though  not  an  invariable  one),  that  wherever 
Euie  that  where  t^®  general  description  of  children  in  a  will  will  include 
mltl  chitdrel'to  legitimate  children,  it  cannot  also  be  extended  to  illegi- 
ttoirtheTonly''wfii  timate  children  ;  in  other  words,  where  there  are  legiti- 
^^^'-  mate  children  to  answer  the  description  of  "  children," 

the  rule  of  law  is,  that  legitimate  children  only  will  take.  Thus  in 
Bagley  v.  Mollard  (e),  a  testator  devised  a  leasehold  in  *trust  for  his 
"  grandchild,  Elizabeth,  the  only  surviving  child  of  his  son  William," 
and  gave  the  residue  of  his  property,  after  the  death  of  his  wife  and 
daughter,  to  all  the  children  of  his  sons  James  and  William,  and  of 
his  daughter  Sarah,  in  equal  shares  :  Elizabeth  was  illegitimate,  and 
William  had  no  other  child  :  and  it  was  held  by  Sir  J.  Leach,  M.  R., 
that  Elizabeth  did  not  take  any  share  of  the  residue.  So  in  Eraser  v. 
Pigott  (/■),  John  Eraser  bequeathed  a  sum  of  stock  in  certain  events 
to  his  grandchildren,  being  children  of  his  sons,  William  and  John, 
whether  born  in  wedlock  or  not :  And  after  certain  specific  bequests, 
he  gave  the  residue  of  his  personal ,  estate  to  his  sons  William  and 
John,  as  tenants  in.  common  ;  but  if  either  of  them  should  die  in  his 
(the  testator's)  lifetime,  the  moiety  of  such  deceased  son  should  go  to 
his  children  ;  but  if  both  of  his  sons  should  die  in  his  lifetime,  then  he 
gave  such  residue  to  and  among  all  their  children  as  tenants  in  com- 
mon :    The  testator's  two  sons  died  in  his  lifetime,  one  leaving  legiti- 

Sir  G.  Jessel  in  Re  Goodwin's  Trusts,  (e)  1  Russ.  &  M.  581.  Megson  ». 
L.  R.  17  Eq.  345. says  :  "The  principle  Hindis,  15  C.  D.  198.  Re  Hall,  35  C. 
of  the  decision  in  Occleston  u.  Pullalove  D.  551.  In  the  case  of  Re  Humphries, 
is  that  a  gift  by  a  testator  or  testatrix  to  24  C.  D.  691,  North,  J.,  recognized  the 
one  of  his  or  her  children  by  a  particu-  rule  in  Bagley  j).  Mollard,  but  held  that 
lar  person  is  perfectly  good  if  the  child  there  were  other  facts  beyond  the  de- 
has  acquired  the  reputation  of  being  scription  of  the  illegitimate  child  as  the 
such  child  as  described  in  the  Will  be-  eldest  daughter  of  the  testator's  daugh- 
f  ore  the  death  of  the  testator  or  testa-  ter,  which  indicated  the  Intention  that 
trix."  But  it  would  seem,  as  pointed  the  illegitimate  child  should  be  included 
out  by  Cotton,  L.  J.,  in  Re  Bolton,  81  in  the  description  of  the  children  of  his 
C.  D.  542,  552,  that  Occleston  «.  PuUa-  daughter. 

love  did  not  decide  this,  but  only  de-  (/)  1  Younge,  354.    Shadwell,  V.-C, 

cided.  that  the  child  came  within  the  dissented  from  this  decision,  in  James 

description  in  the  will  of  "children"  n.  Smith,  14  Sim.  216.    And  as  far  as  it 

whomhemight  be  reputed  tohave  bya  affirmed  the  admission  of  the  illegit- 

particular  woman,  and  as  is  pointed  out  imate  children  to  a  share  in  the  res- 

by"  Bowen,  L.  J.,   in  the  same  case,  idue,  it  has  been    regarded   as    over- 

although  the  fact  of  paternity  cannot,  ruled  :  Re  Overhill's  Trust,  1  Sm.  &  G. 

yet  the  reputation  of  paternity  may,  be  362. 
inquired  into. 
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mate  and  illegitimate  children,  the  other  illegitimate  children  only  : 
And  it  was  held  by  Lord  Lyndhurst,  C.  B.,  that  the  legitimate  chil- 
dren of  the  son  having  both  descriptions  of  children,  and  the  illegit- 
imate children  of  the  other  son  took  the  residue,  and  that  the 
illegitimate  children  of  the  first-mentioned  son  took  no  interest. 

If,  hovrever,  the  testator  plainly  refers  to  given  individuals,  and  it 
be  clear,  from  the  language  he  uses,  that  they  are  de-  except  where  tes- 
scribed  by  the  word  "  children  "  (e.  g.  where  in  enume-  tosto gfTOri'indt 
rating  his  children,  he  names  one  who  is  a  bastard,  and  '^^^^  Jfein  "^as 
then  *makes  a  gift  to  his  "  said  children  "),  there  is  no  "  d^iiiiren." 
rule  of  law  which  precludes  the  court  from  giving  effect  to  the  inten- 
tions of  the  testator  (gr).  So,  where  the  gift  was  to  the  "  children  " 
of  "  the  late  A.  B.,"  who  had  died  leaving  two  children,  of  whom  one 
was  legitimate,  and  the  other  illegitimate,  the  illegitimate  child  was 
held  to  be  included,  otherwise  it  was  impossible  to  give  a  meaning  to 
the  word  "children  "  in  the  plural  (A).  So,  where  the  gift  was  to  the 
"  children  "  of  one  whom  the  testator  mentioned  as  already  dead,  and 
who  left  none  but  illegitimate  children,  they  had  been  deemed  to  be 
intended  as  the  objects  of  the  gift  ;  for  otherwise  there  would  be 
nothing  for  the  will  to  operate  on  («). 

The  principal  cases  in  which,  in  conformity  to  the  above  rules, 
natural  children  have  been  held  to  be  included  in  the  description  of 
"children  "■(^),  and  those  in  which  the  inten*tion  of  the  testator  has 

(g)  Evans    «.   Davies,    7    Hare,  498.  (A)  Gill  «.  Shelley,  3  Russ.  &  M.  336. 

Meredith  o.  Farr,  2  Y.  &  Coll.  Ch.  C.  Leigh  v.  Byron,  1  Sm.  &  G.  486.    Ed- 

i>35.     Owen  v.  Bryant,  3  De  Gex,  M.  &  munds  «.   Fessey,  29  Beav.   333.    Re 

G.  697.      Hartley  o.  Tribber,  16  Beav.  Humphries,   34  C.   D.   691.    In  these 

510.     "Worts  D.    Cubitt,  19  Beav.  431.  cases  it  should  seem  that  there  ought  to 

Tugwell  «.  Scott,  24  Beav.  141.     Allen  be  extrinsic  evidence  that  the  testator 

».  Webster,  3  GifE.  177.     Cook  v.  Whit-  knew  the  state  of  the  family :    Re  Her- 

ley,  7  De  Gex,  M.  &  G.  494,  by  Lord  bert's  Trusts,  1  Johns.  &  H.  121.     Ante, 

Cran worth.    It  would  seem  that  in  these  p.  *954,  note  (c). 

cases  the  words  are  treated  as  a  descrip-  (i)  Woodhouselee    ».     Dalrymple,   3 

tio  personarum  and  not  as  a  designation  Meriv.  419.     2  De  Gex,  M.  &   G.  703. 

of  a  class.     Re  Wells'  Estate,  L.  R.  6  Dilley  ».  Matthews,  11  Jur.  N.  S.  425. 

Eq.  599  ;  Barlow  i).   Orde,  L.  R.  8  P.  Hill  v.  Crook,  L.  R.  6  H.  L.  265.     The 

C.  164,  188.     But  the  mere  erroneous  construction,  it  should  seem,  would  be 

description  of  a  person  in  one  part  of  a  different,  if  the  parent  were  alive  :  for 

will,  will  not  enable  him  to  take  as  if  he  then  legitimate  children  might  be  born 

belonged  to  a  class  which  is  designated  before  the  testator's  death.     See  Gabb  v. 

by  the  like  description  in  another  part  Prendergast,- 1  Kay  &  J.  439. 

of  the  same  will.    Re  Standley's  Estate,  (k)  Wilkinson  v.  Adam,   1   Ves.   & 

L  R-5Eq.  303.  Beam.  433.    S.  C.  confirmed  in  Dom. 

[*956]         [*957] 


368 


Of  Legacies. 


[Pt.  III.  Bk.  III. 


'Natural  child": 


been  held  not  sufficiently  manifested  in  their  favor  on  the  will  to 
admit  them  (/),  will  be  found  collected  in  the  notes  below. 

A  natural  child  cannot  take  as  the  issue  of  a  particular  father,  until 
it  has  acquired  the  reputation  of  being  the  child  of  that 
person,  which  cannot  be  before  its  birth  (m). 

It  has  been  said  in  Pratt  v.  Mathew  (n),  and  in  earlier  cases 
when  linhorn  which  will  be  found  cited  in  Lord  Selborne's  dissentient 
^nder^thla'd^e^  judgment  in  Occleston  v.  Fullalove  (wi),  that  a  pros- 
scnption.  pective  gift  to  future  illegitimate  children  of  a  woman 

is  wholly  void  as  contra  honos  mores:  but  it  would  seem  from  the 
judgment  of  the  majority  of  the  court  in  that  case  that  such  a  gift  is 
not  void  as  contra  honos  mores  provided  it  be  so  couched  as  to  avoid 
any  inquiry  as  to  the  paternity  of  the  child,  e.  g.,  a  provision  for  all 
the  children  born  of  the  body  of  a  particular  *woman  while  cohabit- 
ing with  the  testator.  And  James,  L.  J.,  points  out  that  the  addition 
to  the  suggested  gift  of  the  words  "  of  whom  I  shall  be  the  reputed 
father  "  would  not  avoid  a  gift  such  as  that  suggested,  because  it  would 
involve  no  inquiry  into  paternity,  but  only  into  that  reputation  which 


Proc.  13  Price,  470.    Blundell  v.  Dunn, 
cited  1  Madd.  433.    Woodhouselee  «. 
Dalrymple,  3  Meriv.  419.     Bayley  ». 
Snelham,  1  Sim.  &  Stu.  78.    Meredith 
■».  Farr,  3  Y.  &  Coll.  Ch.  C.  535.     Gill  v. 
Shelley,   3  Euss.  &  M.  386.   Evans  ». 
Davies,  7  Hare,  498.     Owen  v.  Bryant, 
2  De  Gex,   M.  &  G.  697.    Hartley  v. 
Tribber,  16  Beav.  510.     Worts  v.  Cubltt, 
19  Beav.  431.    Leigh  v.  Byron,  1  Sm. 
&  G.  486.    Allen  v.  Webster,  3  Giff. 
677.     See  also  Barlow  ».  Orde,  L.  R.  8 
P.  C.   164,  188.     Clifton  s.   Goodbun, 
L.  R.  6  Eq.  278.    Holt  v.  Sindrey,  L. 
R.  7  Bq.  170,  174.     Crook  «.  Hill,  L.  R. 
6  Ch.  811 :  affirmed,  «mJ  nam.  Hill  ». 
Crook,  L.  R.  6  H.  L.  365.     Occleston  «. 
Fullalove,  L.R.  9  Ch.  147.     Re  Brown's 
Trusts,  L.  R.  16  Eq.  339.    Re  Good- 
win's Trusts,  L.  R.  17  Eq.  345.    Laker 
V.  Hordern,   1  C.  D.  644.     Re   Hum- 
phries,  34  C.   D.   691.     Re  Bryon,  30 
C.  D.  110.     Re  Haseldine,  31  C.  D.  511, 
from  which  last  case  it  would  seem  that 
if  the  word  "children "-is  held  in  a 
will  to  include  illeg:itlmate  children  it 
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will  have  the  same  meaning  in  a  codicil 
to  that  will.  Re  Horner,  37  C.  D. 
695. 

if)  Cartwright  ®.  Vawdry,  5  Ves.  530. 
Osmond  ®.  Tindall,  5  Ves.  534,  c.  3nd 
edit.  Godfrey  v.  Davis,  6  Ves.  43. 
Harris  v.  Lloyd,  1  Turn.  &  Russ.  310. 
Mortimer  «.  West,  8  Russ.  Chanc.  Cas. 
370.  Bagley  «.  Mollard,  1  Russ.  &  M. 
581.  Dover  ».  Alexander,  3  Hare,  275. 
Re  Overhill's  Trust,  1  Sm.  &  G.  363, 
which  treats  Beachcroft  «.  Beachcroft, 
1  Madd.  430,  as  overruled.  Kelly  ». 
Hammond,  26  Beav.  36.  Mason  *. 
Bateson,  36  Beav.  404.  Edmunds  d. 
Pessey,  29  Beav.  333.  Pratt  «.  Mathew, 
33  Beav.  838.  Re  Wells'  Estate,  L.  R. 
6  Eq.  599.  Paul  ».  Children,  L.  R.  13 
Eq.  16.  Re  Ayles's  Trusts,  1  C.  D.  283. 
Ellis  V.  Houstoun,  10  C.  D.  386.  Meg- 
son  ».  Hindle,  15  C.  D.  198.  Re  Hall, 
35  C.  D.  551.    Re  Bolton,  31  C.  D.  543. 

(m)  Co.  Lit.  3,  h.    Pratt  ■».  Mathew, 
33  Beav.  338. 

(n)  33  Beav.  338. 

{nn)  L.  R.  9  Ch.  147. 
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springs  from  acknowledgment,  conduct  and  life  as  distinguished  from 
gossip  or  scandal  as  to  the,  actual  patCTnity.  So  where  a  testator  who 
had  formed  an  illicit  connection  with  M.  E.  M.,  made  by  will  a  gift  to 
certain  illegitimate  children  by  name  "  and  all  and  every  the  other 
children  and  child  which  may  be  born  of  the  said  M.  E.  M.  previous 
to  or  of  which  she  may  be  pregnant  at  the  time  of  my  death,"  it  was 
held  that  illegitimate  children  born  after  the  date  of  the  will  and  in 
esse  at  the  time  of  the  death  of  the  testator  were  entitled  to  have  the 
benefit  of  the  gift  (o). 

So,  generally,  a  legacy  to  a  natural  child  en  ventre  sa  mhre  at  the 
death  of  the  testator  under  the  description  of  the  child  of  the  testator, 
or  of  another  man,  cannot  be  supported  :  because  since  the  identity  of 
the  father  cannot  be  proved  by  reputation,  it  can  only  be  ascertained 
by  evidence  such  as,  being  contrary  to  the  public  decency,  the  law  will 
not  admit  (p). 

If  the  bequest  be  to  a  natural  child,  of  which  a  particular  woman  is 
enceinte,  without  reference  to  any  person  as  the  father,  no  difficulty 
exists,  and  the  legacy  will  be  supported  (g').  So  where  the  testator 
•expresses  his  belief  that  a  natural  child  en  ventre  sa  mhre  is  his,  and, 
proceeding  on  *such  belief,  provides  for  it,  the  bequest  will  be  sus- 
tained :  for  in  such  case,  as  the  testator  chooses  to  assume  the  fact, 
and  to  act  on  the  foundation  of  his  belief,  there  is  no  uncertainty 
in  the  object ;  since,  whether  it  was  or  was  not  the  child  of  the 
testator,  he  meant  to  provide  for  it  as  the  child  of  the  mother  de- 
scribed {r). 

A  bequest  to  children  of  a  foreigner  must  be  construed  to  mean  his 
legitimate  children,  i.  e.,  those  legitimate  by  the  law  "children"  of 
of  their  father's  domicil  (s).  But  a  child  born  before  tooirTegiumatl 
the  marriage  of  his  father  and  mother  cannot  be  legiti-  byiawoflomicii. 

(o)  Re  Hastie's  Trusts,  35  C.  D.  728.  queathed  her  property  in  trust  for  her 

(p)  Earle  ®.  Wilson,  17  Ves.  528,  532.  children.     Clifton  «.   Goodbun,  L.  R. 

And  see  Wilkinson  v.  Adam,  1  "Ves.  &  6  Eq.  278. 

B.  446.     Wilkinson  «.  Wilkinson,  IT.  (r)  Gordon  v.  Gordon,  1  Meriv.  141. 

<fc  Coll.  Ch.  C.  657.  Holt    v.    Sindrey,   L.   R.   7    Eq.   170. 

(g)  Gordon  «.  Gordon,  1  Meriv.  141.  Occleston  v.   Fullalove,  L.   R.   9  Ch. 

Evans  «.  Massey,  8  Price,  22.     Dawson  147,  161. 

».  Dawson,  6  Madd.  292.  Crook  i>.  (s)  Re  Andros,  24  C.  D.  637.  And 
Hill,  3  C.  D.  773.  And  see  the  observa-  so  a  child,  legitimate  by  the  law  of  its 
tion  of  Sir  Wm.  Grant,  in  Earle  a.  father's  domicil  but  illegitimate  accord- 
Wilson,  17  Ves.  532.  So  also  where  Ing  to  English  law,  is  entitled  to  a  share 
a  testatrix  who  was  never  married  as  one  of  the  next  of  kin  in  the  personal 
describing    herself    as    a  spinster    be-  estate  of  an  Intestate  dying  domiciled  in 
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mated  by  their  subsequent  marriage  unless  the  father  was  domiciled 
in  a  country  whose  laws  allowed  such  legitimation  both  at  the  time  of 
the  marriage  which  gave  the  child  the  status  of  legitimacy,  and  at 
the  time  of  the  birth  on  which  it  took  from  its  putative  father  the 
potentiality  of  being  legitimated  (<). 

2.  "  Grandchildren "  :    Lord  Northington  seems   to  have  been  of 
opinion,  in  the  case  of  Huss^y  v.  Berkeley  (u),  that  the 
children  ":  word  "  grandchildren  "  would,  without  further  explana- 

whenffreoi-grand-  tion,  comprehend  greatgrandchildren.  But  the  case  of 
In'  this  descrip-  Orford  V.  Churchill  («)  is  an  authority  to  the  contrary  : 
*"""■  And  it  seems  but  reasonable  that  if  the  word  "  chil- 

dren "  does  not  include  grandchildren  (as  we  have  seen),  the  term 
"grandchildren"  should  not  comprise  children  next  to  them  in 
descent  (y).23  The  several  distinctions  which  have  been  mentioned 
in  regard  to  the  enlargement  of  the  word  "children"  seem  applicable 
to  a  bequest  to  grandchildren  :  so  that  *if  it  appear  from  the  will 
that  the  word  "  grandchildren  "  was  not  used  in  its  proper  sense,  but 
for  the  purpose  of  embracing  all  the  descendants  of  the  persons, 
described,  it  will  have  this  effect. 

Grandchild  by  -^  grandchild  hy  marriage  is  not  entitled  under  the- 
marriage.  description  of  "  grandchildren  "  (s). 

England  under  the  Statute  of  Diatribu..  60  Md.  309,  the  parents  of  the  great- 
tions.    Ke  Goodman's  Trusts,  17  0.  D.  grandchildren  being  alive  and  taking- 
366  (reversing  the  decision  of  Jessel,  as  grandchildren.     So,   an   immediate 
M.  R.,  14  C.  D.  619).  gift  to  testator's  grandchildren  "then 
(i)  Re  Grove,  40  C.  D.  316.  living,"  and  on  A.'s  arriving  at  twenty- 
(m)  3  Eden,  196.  one,   Washington  v.   Emery,  4  Jones 
(a)  3  Ves.  &  Beam.  59.  Eq.  33,  although  their  parent  had  died 
(^)  See  the  judgment  of  Lord  Gotten-  before  the  time  of  distribution.     So, 
ham,  in  Sanderson  «.  Bayley,  4  Mylne  after  a  life  estate  to  A.,  a  remainder  to- 
&  Or.  60;  and  Waring  ®.  Lee,  8  Beav.  B.'sgrandchildren"thatmaybeliving." 
347.  Heyward  «.  Hasell,  3  S.  C.  510.     But 
23.   In  Yeates  «.  Gill,  9  B.  Mon.  304,  in  Pemberton  «.  Parke,  5  Binn.  601,  a, 
grcmdehildren  were  held  not  to  include  gift,  after  death  of  testator's  widow,  t» 
great-grandchildren  unless  such  inten-  the  "children  and  grandchildren  of  A., 
tion  plainly  appear  in  the  will.    And  who  may  be  then  living,"  was  held  to- 
the  same  rule  was  followed  in  Dooling  include  great-grandchildren.     So,  a  gift 
».  Hobbs,  5  Harring.  405,  in  which  the  to  A.  for  life  and  then  to  A.'s  grand- 
devise  was  to  grandsons  by  name,  with  children  was  held  to  include  a  great- 
a  limitation  over  "  to  descend  to  the  sur-  grandchild,  the  child  of  a  grandchild 
viving  ones,"  if  any  die  without  issue.  who  died  before  A.'s  death.    Chess'  Ap- 
So,  to  A.  for  life,  "then  to  descend  peal,  87  Pa.  St.  363. 
to  his  children  and  grandchildren,  and         (a)  Hussey  v.  Berkeley,  3  Eden,  196.. 
to  their  heirs  forever,"  Halsted  ®.  Hall, 
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3.  «  Wife"  :  "  Husband  "  :     Before  the  Wills  Act  it  was  held  that 
a  bequest  by  a  husband  to  his  "beloved  wife,"  not  men-     3.   "wife." 
tioning  her  by  name,  applies  exclusively   to  the  indi-      "Hatband." 
vidual  who  answers  the  description  at  the  date  of  the  will,24  and  is 
not  to  be  extended  to  an  after-taken  wife  (a). 

*But  this  point  cannot  arise  since  the  act,  for  the  second  marriage 


24.  So,  a  legacy  to  "  my  dear  wife." 
Johnsoa  ».  Johnson,  1  Tenn.  Ch.  621. 
But  a  gift  to  A,'s  widow,  if  A.  die 
without  issue,  means  A.'s  widow  at  his 
death,  though  not  A.'s  wife  at  the  date 
of  the  will.  Swallow  s.  Swallow, 
12  C.  E.  Gr.  278.  And  in  Powers  v. 
McEachern,  7  S.  C.  290,  a  devise  to 
testator's  wife  and  all  his  then  living 
children  was  held  to  carry  the  estate  to 
a  woman  with  whom  he  was  living  in 
adultery  and  her  children,  to  the  exclu- 
sion of  his  lawful  wife  and  her  children. 

(a)  Garratt  v.  Niblock,  1  Russ.  &  M. 
629.  It  is  stated  in  Jarman  on  Wills 
(vol.  i.,  4th  ed.,  p.  324),  that  the  dis- 
tinctions upon  the  subject  deduoible 
from  general  principles  and  the  authori- 
ties there  referred  to  appear  to  be  the 
following :  First,  that  a  devise  or  be- 
quest to  the  wife  of  A.  who  has  a  wife 
at  the  date  of  the  will,  relates  to  that 
person  notwithstanding  any  change  of 
circumstances  which  may  render  the 
description  inapplicable  at  a  subsequent 
period,  and  by  parity  of  reasoning  is 
under  all  circumstances  confined  to  her; 
but  that,  secondly,  if  A.  have  no  wife 
at  the  date  of  the  will  the  gift  embraces 
the  individual  sustaining  that  character 
at  the  death  of  the  testator;  and,  thirdly, 
if  there  be  no  such  person  either  at  the 
date  of  the  will  or  at  the  death  of  the 
testator,  it  applies  to  the  woman  who 
shall  first  answer  the  description  of  wife 
at  any  subsequent  period.  And  no 
doubt  in  inost  cases  under  the  respec- 
tive conditions  supposed,  the  respective 
results  indicated  would  be  held  to  fol- 
low, but  this  is  because  in  most  cases  it 


would  be  inferred  in  the  1st  and  2d  cases 
that  the  testator  meant  by  wife  a  persona 
dmgnata,  and  In  the  3d  case  that  he 
meant  any  person  answering  that  de- 
scription. But  the  true  rule  would 
seem  to  be  that  in  each  case  you  must 
look  at  the  whole  will  and  all  the 
circumstances  known  or  presumably 
known  to  the  testator  and  ascertain  his 
intention.  Thus,  in  Re  Lyne's  Trust, 
L.  R.  8  Eq.  65,  where  a  testator  gave 
£800  to  trustees  to  pay  the  dividends  to 
his  son  for  life,  and  after  his  decease  tO' 
transfer  the  capital  unto  and  equally 
between  the  wife  of  his  son  in  case  she- 
should  survive  him,  and  all  and  every 
the  child  and  children  of  his  son  equally, 
and  at  the  date  of  the  will  the  son  had. 
a  wife  and  one  child,  but  the  wife  died 
before  the  testator,  and  after  the  testa- 
tor's death  his  son  married  again  and 
died,  leaving  a  widow  who  claimed  to- 
be  entitled  to  a  moiety  of  the  fund 
equally  with  the  only  child  of  the  son, 
it  was  held  that  the  gift  was  to  a  class, 
consisting  of  all  the  children  and  any 
wife  of  the  son  who  survived  him. 
Peppin  V.  Bickford,  3  Ves.  570,  and 
Longworth  v.  Bellamy,  40  L.  J.  Ch. 
513,  are  cases  where  the  description  of 
wife  -was  held  to  apply  to  a  second  wife. 
Boreham  a.  Bignall,  8  Ha.  131,  and  Re 
Bryan's  Trusts,  2  Sim.  (N.  S.)  103,  are 
cases  where  the  testator  was  held  to 
have  intended  a  persona  designata. 
Compare  also  Re  Parrott,  33  C.  D.  274. 
Radford  «.  "Willis,  L.  R.  7  Ch.  7,  is  a 
clear  authority  in  favor  of  Mr.  Jar- 
man's  third  proposition  in  the  absence 
of  a  controlling  context. 
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would  revoke  this  will  {aa).  A  similar  question  may  however  occur 
in  respect  of  a  bequest  by  a  testator  to  the  wife  of  another  person. 

It  is  stated  that  if  a  joint  estate  be  madetof  land  to  husband  and 
.Joint  estate  in  wife,  and  to  a  third  person,  in  this  case  the  husband  and 
iM*wifeanfro"i  wife  have  in  law  in  their  right  but  a  moiety,  and  the 
third  person.  third  person  shall  have  as  much  as  the  husband  and 
wife,  viz.,  the  other  moiety:  and  the  caus^is  that  the  husband  and 
wife  are  but  one  person  in  law  (5).  But  it*s  stated  in  the  judgment 
of  the  Privy  Council,  in  Dias  v.  De  Livera  (c),  that  any  indication, 
however  slight,  of  an  intention  that  each  shall  take  separately,  has 
been  held  to  defeat  the  application  of  this  doctrine.  The  cases  on  the 
^  g.  subject  are  extremely  contradictory,  and  will  be  found 
*ory-  set  out  and  reviewed  in  the  cases  of  Re  Jupp  {d)  and  Re 

Dixon  (e),  in  which  Kay,  J.,  and  North,  J.,  seem  to  have  aiTived  at 
■opposite  conclusions,  the  former  in  favor  of  a  strict  application  of 
the  doctrine,  the  latter  against  it.  It  seems,  however,  from  the  judg- 
EfEect  of  Married  ™®"*  ^^  Cotton,  L.  J.,  in  Re  March  (/)  and  of  Kay,  J., 
woiMn's  Prop-  in  Re  Jupp  (^),  that  the  passing  of  the  MaiTied  Women's 
Property  Act,  1882,  has  made  no  difference  in  the  appli- 
cation of  the  doctrine,  at  all  events,  in  the  case  of  wills  made  before 
the  passing  of  that  act  {gg). 

The  question  whether  a  woman  can  take  as  a  legatee  by  the  name 
of  the  "  wife  "  of  such  a  one,  when  in  truth  she  is  not  his  lawful  wife, 
will  be  considered  hereafter  (A).  *Sometimes  a  person  who  answers 
the  description  in  the  will  has  ceased  to  answer  that  description  at 
the  time  of  the  testator's  death,  or  at  the  time  when  the  gift  was  to 
take  effect.,  Thus,  in  Re  Morrieson  (^),  a  testator  bequeathed  a  share 
of  his  residuary  personal  estate  in  trust  for  his  son  for  life,  and  after 
his  decease,  in  trust  to  pay  unto  or  permit  any  wife  of  his  son  to 
receive  the  annual  income  of  his  share  during  her  life.  The  son 
married  a  woman  from  whom  he  was  afterward  divorced  on  his  peti- 
tion. He  died  without  having  married  again.  It  was  held  that  the 
woman  was  not  entitled  to  the  income  of  the  son's  share.  In  this  case 
Kay,  J.,  expressed  his  dissent  from  Biillmore  v.  Wynter  {k),  in  which 
case  a  testator  devised  property  to  his  daughter  for  life,  and  after  her 

(m)  See  ante,  p.  *160.  {g)  39  C.  D.  148,  154. 

(J)  Co.  Litt.  187  a.  {gg)  See  post,  p.  *1337,  note  (z). 

ie)  5  App.  Caa.  133,  136.  {h)  Post,  p.  *1015. 

(d)  39  C.  D.  148.  (0  40  C.  D.  30. 

(«)  43  C.  D.  306.  {k)  23  0.  D.  619. 
(f)  37  C.  D.  166,  170. 
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■death  in  trust  for  any  husband  with -whom  she  might  intermarry,  if 
he  should  survive  her  for  his  life.  The  daughter  married  the  defend- 
ant and  was  divorced  from  him  on  his  petition,  and  he  married  again 
and  survived  her,  and  it  was  held  by  Fry,  J.,  that  the  defendant, 
although  no  longer  the  husband  of  the  daughter,  was  entitled  to  the 
property  for  his  life.25 

4.  "Nephews  and  Nieces":    The  principles  already   stated   with 
respect  to  the  restriction  and  enlargement  of  the  terms  4.  "Nephews  and 
"children"  and  "grandchildren"  apply  to  the  words  ■"®'='*^- 
*'  nephews  and  nieces."26     Therefore  great  nephews  and  great  nieces 
are  not  ordinarily  to  be  considered  as  comprehended  in  that  descrip- 


25.  But  in  Bullock  ®.  Zilley,  Saxt.  489, 
a,  legacy  to  A.  for  life  and  then  for  the 
maintenance  of  B.  "  and  C.  Ms  wife  "  and 
their  children,  was  held  to  go  to  C.  not 
as  B.'s  wife  but  by  name  personally  and 
therefore  not  to  fail  by  reason  of  her 
■divorce  after  A's.  death. 

26.  It  has  been  held  in  Lewis  v. 
Fischer,  2  Yea.  196,  that  under  a  gift  to 
"  nephews  and  nieces  of  every  descrip- 
tion mentioned  in  this  will "  great 
nephews  and  great  nieces  are  not  in- 
cluded, though  spoken  of  as  nephews 
and  nieces  in  the  will.  See  also,  2 
Jarm.  on  Wills  698;  2  Eedf .  on  Wills  23; 
O'Hara  on  Int.  of  Wills  310  ;  Hawkins 
on  Wills  85  ;  Flood  on  Wills  310  ;  Van 
Gieson  v.  Howard,  3  Halst.  Ch.  462 ; 
Matter  of  Woodward,  117  N.  Y.  522, 
afg.  53  Hun  466  ;  Estate  of  Morrison, 
139  Pa.  St.  306.  Econverso,  nephews  and 
nieces  cannot  participate  in  a  gift  to 
grandnephews  and  grandnieces  per 
■capita  and  not  per  stirpes  tjiough  made 
expressly  "in  order  that  each  child  of 
my  deceased  brothers  and  sisters  may 
receive  equal  benefits."  Kimball  v. 
Ohappel,  27  Abb.  N.  C.  437  ;  S.  C.  18 
N.  Y.  Supp.  30.  Other  cases  have 
held  grandnephews  to  be  included  in  the 
term  nephew.  Shepard  v.  Shepard, 
57  Conn.  24 ;  Cromer  «.  Pinckney,  3 
Barb.  Ch.466.  So,  Brower  v.  Bowers,  1 
Abb.  Ap.  Dec.  214,  where  the  intention 


was  shown  by  the  express  exception 
of  one  grandnephew  by  name.  So, 
where  the  gift  was  to  testator's  nephews 
and  nieces  and  he  had  but  one  nephew 
and  one  niece  and  several  grandnephews 
and  grandnieces.  Adney  v.  Greatrex,  17 
W.  E.  637.  But  "nephews"  will  not 
include  illegitimate  nephews  and  parol 
evidence  is  inadmissible  to  show  such 
intention.  Brower  ».  Bowers,  1  Abb. 
Ap.  Dec.  214. 

In  like  manner  brothers  and  sisters 
do  not  include  the  issue  of  a  deceased 
brother.  Estate  of  Jones,  11  Phila.  144  ; 
Strong  V.  Smith,  84  Mich.  567.  So, 
under  a  direction  to  divide  into  as 
many  parts  "  as  I  shall  have  brothers  or 
their  issue  me  surviving "  the  issue  to 
take  their  parents'  share,  with  devise 
of  the  several  parts  respectively  to  the 
brothers  by  name,  not  naming  A.,  the 
issue  of  the  brother  A.,  who  died  before 
testator's  death  but  was  not  named,  can- 
not take.  SpofEord  v.  Pearsall,  56  Hun 
148.  But  the  children  of  my  brothers 
and  sisters  generally  will  include  a 
son  of  a  deceased  brother  who  died  be- 
fore the  will.  Chenault  v.  Chenault,  88 
Ky.  83.  So,  a  residuary  gift  to  be 
"equally  divided  among  my  brothers 
and  sisters  and  their  heirs,"  will  include 
the  heirs  of  a  brother  who  died  before 
the  date  of  the  will.  Hautress  v.  Place, 
137  Mass.  409.     And  a  gift  to  a  son  and 


374 


Of  Legacies. 


[Pt.  III.  Bk.  III. 


tion  (Z)  :  Nor  will  the  expression  "grand-nephews  and  nieces"  include 
the  children  of  grand-nephews  and  nieces  (m).  But  in  these  cases 
also,  the  more  enlarged  sense  will  be  attributed  to  the  expression, 
when  the  context  indicates  the  intention  of  the  testator  so  to  use  it  (n). 
It  *includes  a  child  of  a  brother  or  sister  of  the  half-blood  (o).27  But 
not  the  nephews  or  nieces  of  the  husband  of  th&itestatrix  (p).28 

four  daughters  by  name,  and  if  any  of  them  E.,  and  if  she  die  without 
die   without   issue,    his    share   to  be      issue  to  "  her  then  living  brothers  and 

sisters,"  does  not  include  brothers  and 
sisters  of  the  half  blood  by  a  second  hus- 
band.  Wood  V.  Mitcham,  93  N.  Y.  375. 
(p)  Smith  V.  Lidiard,  3  K.  &  J.  252 ; 
Merrill  i>.  Morton,  17  C.  D.  383  ;  not- 
withstanding the  testatrix  has,  in  an- 
other part  of  the  will,  called  a  legatee 
her  niece  who  was  only  her  husband's 
niece.     See  also  Thompson  «.  Robinson, 
27  Beav.  486.     Wells  d.  Wells,  L.  R. 
18  Eq.  504.    In  Grant  «.  Grant,  L.  R. 
5  C.  P.  880,  737,  the  Court  of  Common 
Pleas  held  that  the  word  "nephew" 
might  include  the  son  of  the  testator's 
wife's    brother,    and,    there    being    a 
nephew  of  the  same  name,  son  of  testa- 
tor's own  brother,  admitted  evidence  to 
show  the   testator's  intention    on  the 
ground  that  these  circumstances  gave 
rise  to  a  latent  ambiguity  as  to  which 
of  the  two  persons  was  intended  by  the 
testator.     This  evidence  was  of  course 
only  admissible  on  the  assumption  that 
both  claimants  fell  within  the  descrip- 
tion "nephew."    Grant  «'.  Grant  (wJi 
«Mp.),  has,  however,  been  disapproved 
by  Sir  G.  Jessel  in  Wells  t>.  Wells,  L. 
R.  18  Eq.  504,  on  the  authority  of  Re 
Blower's  Trusts,  L.  R.  6  Ch.  351,  in 
which  case  Mellish,  L.   J.,   observed: 


divided  between  "  the  surviving  breth- 
ren," includes  the  sisters.  Terry  n. 
Brunson,  1  Rich.  Eq.  78. 

(0  Falkner   t>.    Butler,   Ambl.    514. 
Shelley  v.    Bryer,   1    Jacob.    207.     4 
Mylne  &  Cr.  60.     Thompson  ».  Robin- 
son, 37  Beav.  480.     Re  Blower's  Trusts, 
L.  R.  6  Ch.  351.    And  the  case  is  not  al- 
tered where  the  testator  has  used  words 
in  the  plural,  and  there  happens  to  be 
only  one  person  to  whom  the  term  is 
properly  applicable.    Crooks.  Whitley, 
7  De  Gex,  M.  &  G.  490. 
(m)  Waring  ».  Lee,  8  Beav.  247. 
(»)  James  v.   Smith,    14   Sim.   314. 
Stringer    ».    Gardiner,    37    Beav.    35. 
4  De  G.  &  J.  468.     Weeds  v.  Bristow, 
L.  R.  2  Eq.  833. 
(o)  Grieves  tt.  Rawley,  10  Hare,  68. 
37.   "Nephews  and  nieces  of  every 
description,"  includes  the  half  blood, 
Lewis  ■».  Fisher,  3  Yea.  196  ;  and  this  is 
so  as  to  every  other  degree  of  relation- 
ship.    3  Jarm.  on  Wills  700;  Theobald 
on    Wills  153  ;  3  Redf .   on  Wills  30 ; 
Hawkins  on  Wills  86  ;  Luce  «.  Harris, 
79  Pa.   St.  482  ;  Shull  ».  Johnson,   2 
Jones  Bq.  203.    But  a  gift  to  each  of 
the  four  children,  by  name,  of  a  mar- 
ried daughter  and  another  legacy  to  one 


38.  3  Jarm.  on  Wills  697.  And  a  res- 
iduary gift  to  be  divided  among  my 
' '  nephews  and  nieces  of  every  deaeription 
mentioned  in  this  will "  is  no  exception 
to  this  rule,  and  does  not  include  a  niece 
by  marriage,  although  she  had  been 
mentioned  elsewhere  in  the  will  as  a 
niece,  Lewis  v.  Fisher,  3  Yea.  196  ;  so 
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too,  a  gift  to  "all  my  nephews  and 
nieces."  Green's  Appeal,  43  Pa.  St.  35. 
Nor  will  a  gift  to  nephews  and  nieces 
include  the  wife  of  a  deceased  nephew. 
Goddard  v.  Amory,  147  Mass.  71.  Nor 
a  gift  "  to  the  nieces  of  my  wife"  in- 
clude testator's  own  nieces.  Seibels  ». 
Whately,  2  Hill  Ch.  605. 
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However,  a  bequest  of  a  residue  by  a  married  man  to  his  niece,  and 
all  other  his  nephews  and  nieces  on  both  sides,  *will  include  the 
nephews  and  nieces  of  his  wife  (q).  So  will  a  bequest  to  nephews 
and  nieces  where  the  testator  has  none  of  his  own  (r). 

5.  "  Cousins  "  :  It  might  seem,  that  the  word  "  cousins,"  if  used  sim- 
pUciter,  would  include  cousins  of  every  description.  But 
the  court  is  frequently  obliged  to  put  a  restricted  sense  on 
the  general  expression.  Thus  in  Caldecott  v.  Harrison  («),  a  testator,  in 
his  will,  gave  several  legacies,  and  mentioned  several  persons  as  his 
Tcousins,  and  every  person  there  called  a  cousin  was,  in  fact,  a  first 
cousin  :  By  a  codicil  he  gave  his  residuary  estate  to  all  such  of  his 
cousins  both  on  his  father's  and  mother's  side,  as  should  be  living  at 
his  decease,  and  all  the  children  of  such  of  his  said  cousins  as  might 
have  theretofore  died  or  might  die  in  his  lifetime  :  The  testator  left 
several  first  cousins  and  children  of  first  and  second  cousins,  and  one 
first  cousin  once  removed  :  And  Sir  L.  Shadwell,  V.-C,  held  that  none 
of  them  were  included  in  the  residuary  bequest,  except  the  first 
cousins  living  at  the  testator's  death,  and  the  children  of  first  cousins 
who  died  in  his  lifetime  ;  his  Honor  being  of  opinion  that,  from  the 
context,  it  appeared  that  by  the  word  "cousins"  the  testator  meant 
his  first  cousins,  simply  and  strictly,  without  any  qualification.  And 
it  has  been  held  by  Lord  Cranworth,  C,  that  when  the  testator  says 
nothing  more  than  "  cousins,"  he  means,/?rsi  cousins  (<). 
"It  is  clear  that  the  words  nephews  another  person  or  class  of  persons 
and  nieces  prima  facie  mean  the  chil-  answering  the  description  :  in  which 
dren  of  brothers  or  sisters  ; "  and  of  case  extrinsic  evidence  of  intention  will 
Sherratt  v.  Mountford,  L.  E.  8  Ch.  928,  he  admissible  to  remove  the  latent  am- 
in  which  latter  case  the  same  learned  biguity  and  show  which  of  the  persons 
judge  observed  :  "  There  is  no  doubt  a  or  classes  is  intended  :  where  however 
man's  own  nephews  and  nieces  are  the  words  are  not  strictly  applicable  to 
primarily  his  nephews  and  nieces,  but  any  person,  then  evidence  of  intention 
I  am  of  opinion  that  his  wife's  nephews  will  not  be  admissible,  but  only  evidence 
and  nieces  are  his  nephews  and  nieces  of  the  surrounding  circumstances  and 
according  to  the  ordinary  meaning  of  the  testator's  knowledge.  It  will  be  ob- 
the  words  in  a  secondary  sense."  served  that  in  Sherratt  i).  Mountford, 
Grant  v.  Grant  is  also  disapproved  of  in  which  the  claim  of  the  nephews  and 
in  Merrill  v.  Morton,  17  C.  D.  382,  and  nieces  of  the  testator's  wife  was  sus- 
in  Re  Taylor,  34  C.  D.  355.  The  resxilt  tained,  there  were  no  nephews  and 
would  seem  to  be  that  the  words  nieces  in  the  primary  sense. 
"  nephews"  and  "nieces"  will  be  con-  (g)  Frogley  ».  Phillips,  30  Beav.  168. 

strued  in  the  primary  sense  if  there  is  (r)  Hogg  v.    Cook,    33    Beav.    641. 

any  person  or  class  answering  the  de-      Sherratt  v.  Mountford,  L.  R.  8  Ch.  938. 
scription  ;    and  the  court  will    go  no  (s)  9  Sim.  457. 

further,  unless  it  is  shown  that  there  is  (t)  Stoddart  v.  Nelson,  30  Jur.  27,  in 
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Though,  formerly,  some  doubt  on  the  subject  prevailed,  it  may  now 
be  taken  that  the  same  principles  apply  in  determining  who  are  entitled 
under  a  bequest  to  first  or  second  cousins  as  apply  in  the  case  of  a 
bequest  to  children  or  grandchildren.  That  is  to  say,  as  Sir  G.  Jessel, 
M.  R.,  puts  it  in  the  case  of  Re  Parker  (m)  :  "  You  are  not  without  a 
context  to  *alter  the  meaning  of  well-known  terms  that  have  a  definite 
meaning."  In  this  case  it  is  pointed  out  that  the  doubt  on  the  con- 
struction of  these  gifts  to  cousins  has  arisen  through  a  misunderstand- 
ing of  the  decision  in  the  case  of  Mayott  v.  Mayott  (a;),  in  which  case 
Lord  Kenyon,  M.  R.,  held  that,  there  being  a  gift  to  the  first  and 
second  cousins  of  the  testator  who,  at  the  date  of  the  will,  had  no 
second  cousins,  the  phrase  "  second  cousins "  must  be  interpreted  to 
mean  all  persons  related  as  nearly  as  second  cousins.  Sir  G.  Jessel 
goes  on  to  point  out  that  the  cases  of  Silcox  v.  Bell  (y)  and  Charge  v. 
Goodyer  (5;)  were  decided  on  a  misinterpretation  of  the  decision  of 
Mayott  V.  Mayott,  viz.,  that  this  case  decided  that  a  bequest  to  second 
cousins  included  all  persons  of  the  same  degree  of  relationship,  where- 
as, all  that  case  i-eally  decided  was  that,  in  the  particular  circumstances, 
and  there  being  no  second  cousins,  the  testator  must  have  intended  to 
benefit  all  relations  as  near  as  second  cousins. 

In  all  cases,  however,  later  than  Charge  v.  Goodyer  decisions  have 
followed  the  ordinary  rule  of  construction.  Thus  it  was  held  by  Lord 
Cottenham  in  Sanderson  v.  Bayley  (a)  (reversing  a  decision  of  Sir  L. 
Shadwell,  V.-C),  that  a  bequest  to  the  testator's  "  first  cousins  or 
cousins-german  "  does  not  include  first  cousins  once  removed.  And 
in  The  Corporation  of  Bridgnorth  v.  Collins  (6),  it  was  held  that  a  first 
cousin  once  removed  is  not  entitled  under  a  bequest  to  "  second  cousins." 
Again,  in  Re  Parker  (c),  the  Court  of  Appeal  (affirming  Jessel,  M.  R.) 
held,  in  a  case  where  a  testator  left  first  cousins,  second  cousins  and 
children  and  grandchildren  of  first  cousins,  that  a  bequest  to  "  second 
cousins  "  did  not  include  the  children  and  grandchildren  of  the  first 
cousins. 

Where,  however,  there  is  no  individual  of  the  class  named,  the 
word  "  cousins  "  will  be  construed  in  the  more  extended  sense  (c?)  ;  as 

which  case  it  was  also  decided  that ' '  first  (a)  4  M.  &  Or.  56. 

cousins"  and  "  cousins-german"  meant  (J)  15  Sim.  541. 

the  same  thing.  (c)  15  C.  D.  528  ;  17  C.  D.  262. 

(«)  15  C.  D.  528,  538.  (d)  Slade  «.  Pooks,  9  Sim.  386.   Re 

{x)  2  Bro.  C.  C.  125.  Bonner,  19  C.  D.  201.     Wilks  ».  Ban- 

(y)  1  Sim.  &  Stu.  301.  nister,  30  C.  D.  512. 
(z)  3  Russ.  140. 
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also  will  tlie  word  "  cousin  "  as  applied  to  a  *named  legatee  if  there  is 
no  person  of  the  name  to  whom  the  word  cousin,  in  its  primary  sense, 
is  applicable  (e). 

So,  too,  it  has  been  held  that  "  cousin  "  in  such  a  case  may  be  under- 
stood in  a  popular  sense  as  the  wife  of  a  cousin  (/"). 

(B.)    Who  are  entitled  under  the    description    of  1.    "Heirs:"  2. 

"Issue:"     3.    "Descendants:"    4.    "Relations:"    5.    " JSText  of 

Kin  :  "  6.    "  Family  ;  "    1.  "  Executors  and  Administrators,"  or 
"  -Legal  Representatives"  or  "  Personal  Representatives." 

It  may  be  observed,  in  the  first  place,  that  it  is  an  established  rule 
of  construction,  with  respect  to  wills  of  personalty,  that  ^i^^^jg  ^jjj(,,j  ^ 
where  personal  estate  is  ariven,  in  terms-which,  if  applied  Pl'^ii    '°    ™f'fy 

*  o  ?  3  rr  give  an  estate  tail, 

to  real  estate,  would  create  an  estate  tail,  the  property  give  the  aheoiute- 

'  I:      r       J     interest  if  #plieil 

SO  bequeathed  vests  absolutely  in  the  first  taker,  and,  to  personalty. 
consequently,  devolves  at  his  death  on  his  executors  and  administrators,, 
whether  he   has  issue  or   not  {g).^^     Hence,  *  generally   speaking. 


(e)  Re  Taylor,  34  C.  D.  355. 

(/)  Re  Taylor,  uM  sup. 

is)  Elton  V.  Eason,  19  Ves.  78.  Lyon 
■K.  Mitchell,  IMadd.  475.  Ward  t.  Bevi], 
1  Younge  &  Jerv.  525.  Byng  v.  Lord 
Strafford,  5  Beav.  558.  Williams  ». 
Lewis,  6  H.  L.  C.  1020.  Bennett  v. 
Bennett,  2  Drewr.  &  Sm.  160.  Russell 
r.  Campbell,  3  Russ.  &  M.  390.  S.  C.  in 
Dom.  Proc,  sub  nom.  Candy  v.  Camp- 
bell, 8  Bligh,  469.  The  cases  in  which 
the  words  of  a  will  will  be  so  construed 
as  to  create  an  estate  tail  have  been 
materially  reduced  by  the  provisions  of 
s.  29  of  the  Wills  Act  (1  Vict.  c.  36) : 
the  effect  of  which  provisions  as  to  wills 
made  on  or  after  1st  Jan.  1838  is  that 
in  any  devise  or  bequest  of  real  or  per- 
sonal estate  words  which  are  open  to 
three  constructions — viz.,  the  death  of 
the  legatee  in  the  lifetime  of  the  tenant 
for  life  without  having  issue  living  at 


the  legatee's  death:  the  death  of  the 
legatee  in  like  manner  without  having 
issue  living  at  the  death  of  the  tenant 
for  life  :  or  the  death  of  the-  legatee  in 
the  lifetime  of  the  tenant  for  life  fol- 
lowed by  an  indefinite  failure  of  issue,, 
are  not  to  be  construed  as  meaning  in- 
definite failure  of  issue.  The  result  of 
which  is  that  cases  of  implication  of 
an  estate  tail  from  words  importing  a 
failure  of  issue  will  not  often  arise,  and 
cases  of  a  bequest  of  personal  property 
in  words  which,  if  applied  to  real 
estate,  would  by  express  terms  create  an 
estate  tail,  are  not  likely  to  arise  except 
in  cases  where  realty  and  personalty  are 
included  in  one  gift.  It  is  to  be  ob- 
served, however,  that  the  statute  only 
applies  in  cases  where  the  words  may 
support  either  a  want  or  failure  of  issue 
of  any  person  in  the  testator's  lifetime, 
or  at  his  death,  or  an  indefinite  failure 


39.  Albee  v.  Carpenter,  12  Cush. 
382  ;  Machen  ».  Machen,  15  Ala.  373  ; 
Smith  V.  Greer,  88  Ala.  414  ;  Choice  «. 
Marshall,  1  Ga.  97  ;  Hollifield  v.  Stell, 


17  Ga.  280 ;  Walls  v.  Garrison,  33  Ga. 
341 ;  Biddle's  Appeal,  69  Pa.  St.  190. 
So,   a  legacy    to    A.    "or  her  issue." 
Doggett  «.  Moseley,  7  Jones  L.  587. 
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where  realty  and  personalty  are  included  in  one  gift,  if  the  legatee 
takes  an  estate  tail  in  the  former,  he  takes  the  latter  absolutely  (K), 
Hence  a  legacy  "  to  A.  and  to  the  heirs  of  his  body,"  or  "  to  A.,  to 
be  secured  to  him  and  the  heirs  of  his  body,"  is  an  abso- 
lute bequest  to  A.  (i),  though  a  legacy  "  to  A.  and  his 
heirs  (say  children),"  is  only  a  legacy  to  A.  for  life,  ^remainder  to  his 
children  (h).  Again,  there  has  already  (?)  been  occasion  to  show,  that 
if  a  term  of  years  be  devised  to  one  for  life,  and  after- 
ward to  the  heirs  of  his  body,  the  whole  term  will, 
generally  speaking,  vest  absolutely  in  him  {m).     Again, 

of  issue,  and  therefore  have  no  applica- 
tion where  the  words  must  import  an 
indefinite  failure  of  issue.     In  other 


'  Heirs ' 


legacy  to  A.  and 
the  heirs  of  his 
body: 


words,  the  statute  only  applies  where 
there  is  ambiguity.  Dawson  v.  Small, 
L.  R.»'9  Ch.  651.  It  must  be  remem- 
bered, moreover,  that  the  generality  of 
this  rule  may  possibly  be  qualified  by  a 
doubt  whether  the  rule  in  Shelley's  Case, 
1  Rep.  93  B. ,  has  any  application  to  per- 
sonalty. See  Smith  ■».  Butcher,  10  C. 
D.  113,  where  Jessel,  M.  R.,  refused  to 
apply  that  rule  to  a  will  dealing  with 
personalty.  But  Bacon,  V.-C,  in  the 
case  of  Comfort  v.  Brown,  10  C.  D. 
146,  says  in  reference  to  an  argument 
that  the  rule  did  not  apply  to  personal 
estate,  ' '  De  Beauvoir  v.  De  Beau- 
voir,  3  H.  L,  0.  524,  and  Gittings  v. 
McDermott,  2  M.  &  K.  69,  are  in- 
stances, and  there  are  hundreds  of  other 
instances  in  which  the  rule  has  been 
applied  to  personal  estate."  So  it  has 
been  said  that  the  rule  in  "Wild's  Case,  6 
Kep.  17,  that  where  lands  are  devised  to 
a  person  and  his  children,  and  he  has  no 
child  at  the  time  of  the  devise,  the 
parent  takes  an  estate  tail,  has  no  ap- 
plication to  personalty,  Audsley  «. 
Horn,  1  DeGex,  F.  &  J.,226.  Besides 
all  these  particular  limitations  of  the 
generality  of  the  rule  that  words  which 
would  create  an  estate  tail  in  realty  will 
vest  personalty  absolutely  in  the  first 
taker  it  must  be  remembered  that  this 
rule,  which,  so  far  as  regards  person- 
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alty,  seems  to  be  a  mere  rule  of  con- 
struction, is  never  allowed  to  override 
the  intention  to  be  gathered  from  the 
whole  of  the  words  of  the  will.  Sy- 
mers  ».  Jobson,  16  Sim.  267.  Re 
JeafEreson's  Trusts,  L.  R.  2  Eq.  276. 
Knight  V.  Ellis,  3  Bro.  C.  C.  570.  Ex 
parte  Wynch,  5  De  Gex,  M.  &  G. 
188. 

(/j)  Donn  9.  Penny,  19  Ves.  544.  Dunk 
V.  Fenner,  2  Russ.  &  M.  557.  Sim- 
mons ■!).  Simmons,  8  Sim.  22.  But  the 
blending  of  realty  and  personalty  in  one 
gift  is  not  conclusive  if  it  appear  from 
the  whole  will  that  it  was  not  the  in- 
tention to  give  the  personalty  to  an 
indefinite  succession  of"  persons.  See 
Herrick  «.  Franklin,  L.  R.  6  Eq.  593. 
Smith  «.  Butcher,  10  C.  D.  113.  The 
rule  that  the  same  words  need  not  re- 
ceive the  same  construction,  though  ap- 
pearing in  one  clause,  when  applied  to 
realty  and  personalty  respectively,  is 
established  by  Forth  v.  Chapman,  1  P. 
Wms.  667.     See  ante,  p.  *933. 

(«■)  Crawford  ».  Trotter,  4  Madd.  361. 
Ante,  p.  *598.  Harris  i>.  Davis,  1  Coll. 
416. 

{k)  Crawford*.  Trotter,  4  Madd.  361. 
Ante,  pp.  *946,  *947. 

(0  Ante,  p.  *598. 

(m)  Theebridge  «.  Kilburne,  2  Ves. 
Sen.  233.  Garth  v.  Baldwyn,  2  Ves. 
Sen.  646.  Verulam  n.  Bathurst,  13  Sim. 
374.  But  the  context  may  demonstrate 
that  by  the  words  "  heirs  of  the  body," 
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a  devise  of  freeholds  and  leaseholds  to  A.  for  life,  and  after  his  decease 
to  the  heirs  of  his  body,  their  heirs,  executors,  administrators,  and 
■assigns,  gives  A.  an  estate  tail  in  the  former,  and  an  absolute  interest 
in  the  latter  (n). 

It  must  be  obsei'ved,  that  several  cases  occur  in  the  books  where 
words  creating  an  estate  tail,  according  to  the  established  rules  of  law, 
have  been  held  to  be  narrowed  by  inconsistent  limitations  in  other 
parts  of  the  will  :  Thus  children  have  been  held  entitled,  as  pur- 
chasers, under  the  description  of  "  heirs  of  the  body,"  where  the 
directions  of  the  will  are  inconsistent  with  construing  the  word  in  its 
usual  acceptation  as  a  word  of  limitation  ;  as  a  legacy  to  A.  for  life, 
and  then  "to  the  heirs  male  of  his  body,  as  tenants  in  common "  (o). 
But  these  cases,  it  is  submitted,  must  be  considered  as  much  shaken, 
if  not  entirely  overruled,  by  the  decision  of  the  House  of  Lords  in 
Jesson  V.  Wright  (p). 

With  respect  to  a  legacy  to  "  the  heirs  of  A."  :  When  the  word 
"  heirs  "  is  used  to  denote  succession  or  substitution  {q),  legacy  to  "  the 
*it  may  be  understood,  as  it  is  in  the  case  of  a  legacy  ''^'"  °^  •*■"" ' 
to  A.  and  heirs,  to  mean  such  a  person  or  persons  as  ostomy  heirs": 
would  legally  succeed  to  the  property  according  to  its  nature  and 
quality  :  Thus,  in  Vaux  v.  Henderson  (r),  a  legacy  of  personal  property 
to  A., "  and  failing  him  by  decease  before  me,  to  his  heirs,"  was  decreed 
to  belong  to  the  next  of  kin  of  A.  living  at  the  time  of  the  testator's 
death,  A.  having  died  before  that  event  (s).     More  correctly  stated, 

is  meant  "Children":  Symers  b.  Job-  to  denote  succession    or    substitution, 

son,  16  Sim.  267.  Sittings  «.  McDermott,  3  M.  &  K.  69. 

in)  Kinch  v.  Ward,  2  Sim.  &  Stu.  409.  Doody  v.  Higgins,  2  K.  &  J.  729.     So, 

See  also  Dunk  v.  Fenner,  2  Russ.  &  M.  again,     a   direction     for    distribution 

557.  amongst  heirs  is  an  indication  that  the 

(o)  Jacobs  V.  Amyatt,  4  Bro.  C.  C.  542.  testator  by  "  heirs  "  meant  next  of  kin. 

(p)  2  Bligh,  1,  where  Lord  Redesdale  Low  b.  Smith,  2  Jur.  344.    Re  Steevens' 

says  :  "That  the  general  intent  should  Trusts,  L.  R.  15  Eq.  110. 

override  the  particular  Is  not  the  most  (r)  1  Jac.  &  Walk.  388,  note  (c). 

accurate   expression    of  the    principle  (s)  See  also  HoUoway  v.  Holloway,  5 

of  decision.     The  rule  is  that  technical  Ves.  403.     Gittings  v.  McDermott,  3  M. 

words  Shall  have  their  legal  effect,  unless  &  K.  69.     Jacobs  «.  Jacobs,   16  Beav. 

from  subsequent  inconsistent  words  it  is  557.     Low  ii.  Smith,  3  Jur.  344,  coram 

very  clear  that  the  testator  meant  other-  Kindersley,  V.-C.    Re  Gamboa's  Trusts, 

wise."  See  also  Dunk  ®.  Fenner,  2  Russ.  4  K.  &  J.  756.     Re  Newton's  Trusts,  L. 

andM.  557.  R.  4Eq.  171.     Re  Philps'  Will,  L.  R. 

(5)  Generally  a  bequest   of  personal  7  Eq.  151.     Finlason  ».  Tatlock,  L.  R 

estate  to  one  or  his  heirs  is  a  sufficient  9  Eq.  258.     Re  Steevens'  Trusts,  L.  R. 

indication  that  the  word  ' '  heirs  "  is  used  15  Eq.  110. 
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the  rule  is  that  the  word  "  heir  "  in  a  gift  of  personal  property  means 
(<)  such  persons  as  would  have  been  entitled  under  the  Statute  of 
Distributions  3"  to  succeed  to  the  personal  property  of  the  deceased. 


if)  It  would  seem  that  the  rule  above 
stated  is  too  wide.  The  word  ' '  heirs  " 
in  a  gift  of  personal  property  is  easily 
taken  to  mean  ' '  next  of  kin  "  according 
to  the  Statute  of  Distributions,  as 
appears  from  the  cases  cited  in  this  and 
the  preceding  note,  as  also  from  the 
cases  of  Wingfield  «.  Wingfleld,  9  C. 
D.  658,  and  Keay  v.  Boulton,  35  C.  D. 
313,  in  which  it  was  held  that  where 
there  is  a  gift  of  realty  and  personalty 
together  to  children  "  or  their  lieirs," 
the  word  "heirs"  must  be  read  in  a 
twofold  meaning — viz.,  heir-at-law  as 
regards  the  realty  and  next  of  kin  as 
regards  the  personalty.  But  yet  in 
each  case  the  question  must  be  whether 
there  is  anything  to  control  the  ordinary 
■  meaning  of  the  word  "heir"  so  as  to 
prevent  the  heir  taking  the  personalty 
as  a  persona  deaignata,  and  to  raise  the 
inference  that  the  next  of  kin  are  to 
take  in  substitution  or  in  succession. 
This  seems  the  ground  on  which  Smith 
«.  Butcher,  10  C.  D.  113,  was  decided, 
which  at  first  sight  is  difficult  to  recon- 
cile with  Wingfleld  «.  Wingfield. 

30.  A  legacy  to  the  heirs  of  A.  is  to  his 
next  of  kin  if  substitution  or  succession 
is  intended,  3  Jarm.  on  Wills  606.  With 
words  of  succession  :  Whiter.  Stanfield, 
146  Mass.  434  ;  Estate  of  Plank,  9  Lane. 
L.  R..  349  ;  Estate  of  Ashton,  134  Pa. 
St.  390,  including  wife ;  Lincoln  ■».  Per- 
ry, 149  Mass.  868,  including  wife  under 
Massachusetts  law  which  governed  as 
the  testator's  domicil.  And  with  words 
of  substitution  in  Wrights.  Methodist 
Episcopal  Church,  Hoffm.  Ch.  303 ; 
Richardson  v.  Martin,  55  N.  H.  45,  not 
including  wife  unless  intention  ap- 
pears ;  Gardenhire  v.  Hines,  1  Head 
408,  excluding  husband ;  see  also  3 
Redf.  on  Wills  63-64,  and  notes  ;  Haw- 


kins on  Wills  93 ;  Theobald  on  Wills 
167 ;  1  Rop.  on  Leg.  93  ;  O'Hara  on  Con. 
of  Wills  803.  In  Walker  v.  Dunshee, 
88  Pa.  St.  439,  a  remainder  "  to  my  right 
heirs  and  the  right  heirs  of  my  wife  " 
went  to  the  next  of  kin.  So,  the  pro- 
ceeds of  conversion  of  real  property  be- 
queathed to  a  son  A.  at  the  age  of  fifty, 
or  if  he  die  before,  "to  his  legal  heirs," 
will  go  to  his  next  of  kin,  his  wife  taking 
her  statutory  share  as  such.  Kendall «. 
Gleason,  153  Mass.  457.  But  even  where 
there  are  no  children  and  she  is  A.'s  sole 
legatee,  the  wife  cannot  take  the  income 
of  proceeds  of  land  under  a  substitu- 
tionary gift  to  A.'s  heirs.  Tillman  v. 
Davis,  95  N.  Y.  17  ;  Tillman  «.  Sulli- 
van, 63  How.  Pr.  355.  And  whfire  a 
legacy,  expressed  to  be  a  lien  on  real 
estate,  is  given  to  A.  for  life  with  re- 
mainder to  his  "  lawful  heirs,"  the  term 
will  be  construed  strictly  and  not  as 
next  of  kin.  Loring  v.  Thorndike,  5 
Allen  357.  Certain  next  of  kin  may  be 
excepted  by  implication  or  expressly. 
Thus  the  other  next  of  kin  will  take  a 
residuary  gift  to  "  my  legal  heirs,"  after 
a  devise  to  four  nephews  "  in  full  of  all 
claim  they  might  have  as  heirs."  Has- 
call  v.  Cox,  49  Mich.  435.  But  a  devisee 
of  land  charged  with  the  payment  of  an 
annuity,  the  principal  sum  to  be  after- 
ward divided  among  testator's  "  heirs  at 
law,"  is  entitled  to  share  in  the  principal 
as  one  of  the  next  of  kin  notwithstand- 
ing the  devise  and  charge.  Estate  of 
Harman,  135  Pa.  St.  441. 

And  "heirs"  have  been  construed  to 
mean  next  of  kin  in  a  gift  of  personal 
property  without  question  of  substitu- 
tion. Ferguson  «.  Stuart,  14  O.  St.  140  ; 
Corbitt  V.  Corbitt,  1  Jones  Eq.  114 ; 
Kiser  v.  Kiser,  3  Jones  Eq.  38  ;  Timms 
B.    Garrot,    1   Dev.   &    B.    Eq.    393 ; 
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in  case  he  had  died  intestate,  including,  therefore,  a  widow  ;  and 
excluding  the  husband,  in  case  of  a  bequest  to  a  woman,  and  in  the 
event  of  her  death  to  "  her  heirs  "  (m).31 


McCabe  «.  Spruil,  1  Dev.  Eq.  189 ; 
Stow  ».  Ward,  3  Dev.  Eq.  509  ;  Free- 
man V.  Knight,  3  Ired.  Eq.  73 ;  Croom 
».  Herring,  4  Hawks  393  ;  Henderson  «. 
Henderson,  1  Jones  L.  331 ;  Evans  «. 
Godbold,  6  Rich.  Eq.  36  ;  Rusing  «. 
Rusing,  35  Ind.  63 ;  Scudder  ®.  Van 
Arsdale,  3  Beas.  109  ;  Sweet  ■».  Dutton, 
109  Mass.  589  ;  Gibbon  «.  Pairlamb,  36 
Pa.  St.  317,  including  husband  ;  Bas- 
kin's  Appeal,  3  Pa.  St.  804  ;  Mace  ». 
Cushman,  46  Me.  350  ;  Eddings  «.  Long, 
10  Ala.  303 ;  Nelson  v.  Blue,  63  N.  C. 


659 ;  Bailey  b.  Bailey,  35  Mich.  185. 
See  too,  Houghton  «.  Kendall,  7  Allen 
76  ;  Lombard  v.  Boyden,  5  Allen  349. 
So,  when  the  testator  directs  that  after 
conversion,  "  the  balance  of  my  estate 
be  equally  divided  among  my  heirs," 
Welsh  «.  Crater,  5  Stew.  (N.  J.)  177. 
"My  legal  heirs"  means  those  who 
would  take,  and  as  they  would  take, 
under  the  Statute  of  Distributions,  ex- 
cluding descendants  of  collaterals  who 
would  not  take  under  the  statute.  Wood- 
ward ».  James,  115  N.  Y.  346,  affg.  44 


(m)  Doody  V.  Higgins,  3  K.  &  J.  738. 
Re  Porter's  Trusts,  4  K.  &  J.  188.  Par- 
sons «.  Parsons,  L.  R.  8  Eq.  360.  The 
heirs  take  as  tenants  in  common  in  the 
proportion  fixed  by  the  statute.  Jacobs 
».  Jacobs,  16  Beav.  557.  Re  Porter's 
Trusts,  vM  sup. 

31.  In  a  devise  of  real  property 
the  word  "heirs"  means  those  entitled 
as  such  under  the  statute  of  descent. 
Thus,  B.'s  wife  will  take  as  an  heir 
under  a  devise  to  A.  for  life  remainder 
to  B.  if  living,  if  not,  to  B.'s  "then 
heirs,"  B.  having  died  before  testator's 
death,  and  his  heirs  take  as  though  he 
died  at  A.'s  death,  and  as  by  statute 
of  descent.  Proctor  v.  Clark,  154 
Mass.  45.  So,  under  a  devise  in 
trust  for  his  only  child  with  re- 
mainder to  his  own  "heirs  at  law,"  if 
the  child  die  without  issue,  the  wife 
takes  to  the  exclusion  of  testator's  col- 
lateral relatives.  Weston  v.  Weston,  38 
O.  St.  473. 

But  under  a  devise  to  brothers  and 
sisters  "  and  their  heirs,"  "  the  children 
of  any  that  may  be  dead  to  have  the 
share  of  their  deceased  parents, "  the  wife 
and  devisee  of  a  deceased  sister  cannot 
take.    Richey  v.  Johnson,  30  O.  St.  388. 


And  in  Pennsylvania  the  wife  of  A. 
cannot  take  under  a  devise  of  real 
estate  to  A.  for  life  with  remainder  to 
"his  heirs,"  Dodge's  Appeal,  106  Pa. 
St.  316;  nor  the  husband  of  A.  under  a 
general  residuary  gift  to  her  "  heirs  and 
next  of  kin  as  provided  by  the  intestate 
laws  of  Pennsylvania."  Ivins'  Appeal, 
106  Pa.  St.  176  ;  S.  C.  4  Am.  Prob. 
Rep.  176.  In  both  of  these  cases  the 
brothers  and  sisters  were  held  to  be  en- 
titled as  sole  heirs  and  next  of  kin  ;  the 
wife  will,  however,  share  in  a  per- 
sonal bequest  in  trust  for  A.  for  life, 
with  remainder  to  A.'s  "  right  heirs." 
Estate  of  Ashton,  134  Pa.  St.  390. 
Even  a  child  adopted  under  a  statute 
may  be  covered  by  the  term.  Johnson's 
Appeal,  87  Pa.  St.  346.  But  see  contra, 
Morris  v.  Sessions,  70  Mich.  397;  also,  in 
a  remainder  to  A.'s  "nearest  and  law- 
ful heirs,  "Reinders  v.  Koppelman,  94 
Mo.  338.  So,  where  a  life  estate '  was 
given  to  the  testator's  widow  with 
remainder  to  her  heirs  at  law,  a  child 
adopted  by  her  after  testator's  death 
could  not  take,  although  she  left  no 
other  children.  Wyeth  v.  Stone,  144 
Mass.  441. 
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*But  where  the  word  is  used,  not  to  denote  succession  or  substitu- 
tion, but  to  describe  a  legatee,  and  there  is  no  context  to  explain  it 


Hun  95  ;  Lawton  v.  Corlies,  137  N.  Y. 
100  (in  this  case  there  was  a  power  of 
sale  of  land  but  the  testator  left  no  real 
estate),  affirming  58  Hun  566  ;  Alex- 
ander B.  Wallace,  8  Lea  569.  "My 
natural  heirs"  means  testatdr's  aunt, 
his  sole  next  of  kin.  Matter  of  Sing- 
heimer,  5  Dem.  321  ;  or  his  mother 
and  sister,  excluding  cousins.  Ludlam 
•».  Otis,  15  Hun.  410. 

■So,  "  heirs  "  may  mean  "  children," 
Theobald  on  Wills  168.  See  also  Lee 
-».  Foard,  1  .Tones  Eq.  125  ;  Knight  ®. 
Knight,  3  Id.  167 ;  Urich's  Appeal,  86 
Pa.  St.  388,  affirming  TJrich  «.  Merkel, 
3  W.  N.  C.  550  ;  Ellis  i>.  Essex  Bridge 
Co.,  3  Pick.  343  ;  Bowers  v.  Porter,  4 
Pick.  198  ;  Vannorsdall  D.  Vandeventer, 
51  Barb.  137  ;  Scott  v.  Guernsey,  48 
N.  Y.  106  ;  Den  «.  Laquear,  1  South. 
305  ;  Eby  v.  Eby,  5  Pa.  St.  461  ;  Ward 
V.  Storr,  3  Dev.  Eq.  509  ;  Harris  «. 
Philpot,  5  Ired.  Eq.  324 ;  Holeman  v. 
Fort,  8  Strobh.  66  ;  Thomas  ii.  White, 
3  Litt.  181 ;  Williamson  ».  Williamson, 
18  B.  Mon.  339 ;  Blair  ».  Snodgrass,  1 
Sneed  1 ;  Cosbey  v.  Lee,  2  Disney  460  ; 
King  v.  Beck,  15  Ohio  559 ;  Bun- 
nell e.  Evans,  36  O.  St.  409  ;  Rapp  v. 
Matthews,  35  Ind.  382 ;  Reddish  ». 
Carter,  1  Cine.  S.  C.  R.  383  ;  Furman 
V.  White,  18  B.  Mon.  560  ;  Boumfleld 
V.  Drook,  101  Ind.  190 ;  Findlay  v. 
Riddle,  3  Binn.  139  ;  Bond's  Appeal,  31 
Conn.  183,  where  a  gift  to  my  children 
and  their  heirs  went  to  living  children 
and  children  of  those  deceased.  But 
see  contra :  Campbell  v.  Rawdon,  18  N. 
Y.  413,  revg.  19  Barb.  494  ;  also  Timber- 
lake  ».  Harris,  7  Ired.  Eq.  188,  where 
"heirs  of  A."  are  distinguished  from 
"  children  of  B."  and  the  devise  to  the 
heirs  held  too  indefinite  and  void.  In 
Feltman  v.  Butts,  8  Bush  115,  by  a  limi- 
Itation  to  A.  for  life,  and  afterward  to 
[*970] 


his  "  heirs,"  his  children  were  held  to  be 
intended  :  so  too,  Demarest  v.  Hopper, 
3  Zab.  599  ;  Kennedy  ti.  Kennedy,  5 
Dutch.  185  ;  Matter  of  Heaton,  6  C.  E. 
Gr.  324  ;  so,  in  a  gift  of  remainder  to 
A.'s  living  children,  "  or  the  heirs  of 
any  that  may  be  dead. "  Scott «.  Guern- 
sey, 48  N.  Y.  106.  And  in  a  legacy  to 
A.,  and  if  he  die  without  issue  "then 
to  fall  back  to  my  heirs  to  be  diyided 
among  my  children  as  in  my  Will  men- 
tioned," heirs  was  construed  to  be  sy- 
nonymous with  issue  or  descendants, 
Barnitz's  Appeal,  5  Pa.  St.  364  ;  so 
too,  Hawkins  «.  Everett,  5  Jones  Eq. 
44  ;  Hinton  ».  Milburn,  33  W.  Va.  166. 
So,  to  son  A.  "and  if  he  die  under  age 
of  twenty-one,  to  revert  to  my  other  law- 
ful heirs."  Beatty  «.  Cory  Universalist 
Society,  13  Stew.  (N.  J.)  452.  And 
"heirs"  are  frequently  construed  to 
mean  "issue,"  where  the  death  of  first 
taker  "without  heirs"  is  spoken  of. 
Terry  v.  Briggs,  12  Met.  17 ;  Stump  «. 
Findlay,  2  Rawle  168  ;  Braden  v.  Can- 
non, 1  Grant.  Cas.  60;  Jones  «.  Miller,  13 
Ind.  337 ;  Bundy  v.  Bundy,  38  N.  Y. 
410  ;  Hilliard  ii.  Kearney,  1  Busbee  Eq. 
321 ;  Pratt  ».  Flamer,  5  H.  &  J.  10. 
"  Heirs  of  tlie  body"  construed  to  mean 
"children"  or  "issue."  Cushman  c. 
Horton,  59  N.  Y.  149  ;  Bullock  ».  Bul- 
lock, 2  Dev.  Eq.  307  ;  Bailey  ®.  Patter- 
son, 3  Rich.  Eq.  156  ;  Roberts  ®.  Og- 
bourne,  37  Ala.  178 ;  Knight  v.  Knight, 
3  Jones  Eq.  169  ;  Newkirk  ®.  Hawes, 
5  Jones  Eq.  267  ;  Vaden  v.  Hance,  1 
Head  300  ;  Gibson  «.  Gibson,  4  Jones  L. 
435 ;  Ward  «.  Saunders,  3  Sneed  389.  So, 
"Heirs  horn  of  A.'s  body."  Shepherd  v. 
Nabors,  6  Ala.  631.  So, ' '  Bodily  Heirs," 
Alston  V.  Davis,  3  Head  366.  So,  ' '  Heirs 
lawfully  begotten  of  lier  body,"  Prescott 
V.  Prescott,  10  B.  Mon.  56. 
Other  gifts  to  "  heirs,"  construed  to 
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otherwise,  it  would  seem  that  there  is  no  reason  to  depart  from  the 
natural  and  ordinary  sense  of  the  word  heir  (a;)  ;  Thus,  in  Mounsey 

mean  children,  residue  to  wife  "and 
the  minor  heirs,"  and  on  the  "youngest 
heir  becoming  of  lawful  age  "...  di- 
vide "amongst  the  children,"  Bland  u. 
Bland,  103  111.  11  ;  to  A.  absolutely,  if 
she  die  without  heirs,  to  her  heirs  after 
her  death,  if  any.  Harper  n.  Wilson,  3 
A.  K.  Marsh.  465  ;  to  the  heirs  of  A., 
and  if  they  die  under  twenty-one,  to 
heirs  of  B.,  Burton  «.  Tuttle,  63  N.  H. 
558 ;  to  the  lawful  heirs  of  A.  (who  was 
living  at  testator's  death).  Davis  i>. 
Davis,  12  Stew.  (N.  J.)  13. 

But  a  legacy  to  wife  for  life,  and  if 
she  die  leaving  "an  heir,"  equally 
between  wife  and  heir,  does  not  include 
step-child  of  wife  by  second  husband. 
McGrinnis  ».  Harris,  7  Jones  L.  213. 
So,  where  a  remainder  over  is  given  on 
the  death  of  the  first  taker  without  an 
heir.  Benson  ».  Liuthicum,  75  Md. 
141  ;  Franklin  «.  Pranklin,  91  Tenn. 
119.  And  the  term  may  be  confined 
by  the  context  to  children.  Thus,, 
grandchildren  of  A.  by  a  deceased 
son,  who  survived  A.  but  died  be- 
fore the  contingency  on  which  the 
gift  depended,  cannot  take  under  a 
devise  "to  the  lawful  heirs  of  A.  and 
B.,"  "to  be  equally  divided  between  the 
children  of  A.  and  B.,  to  them  and  their 
heirs  forever."  Hayne  ■».  Irvine,  25  S. 
C.  289.  Even  in  a  devise  of  land,  heirs 
may  mean  children  ;  as  in  a  devise  to  A. 
for  life  with  remainder  to  his  "chil- 
dren," revoked  by  a  codicil  substituting 
a  money  legacy  to  "A.  and  lier  heirs 
in  lieu  and  instead  of  said  bequest." 
Hard  v.  Ashley,  117  N.  Y.  606.  So,  in 
a  devise  to  testator's  children,  and  after 


their  death  to  "heirs  of  B.  forever." 
Doe  «.  Jaekman,  5  Ind.  283.  So,  where 
there  is  a  devise  of  land  in  trust  for  A. 
for  life,  with  i-emainder  to  "  lawfully 
begotten  heirs  of  B."  and  over  incase 
of  the  death  of  A.  "and  all  her  chil- 
dren," the  first  remainder  was  confined 
to  A. 's  children,  and  the  remainder  over 
took  effect  on  A.  's  death,  leaving  a  sur- 
viving grandchild  but  no  surviving 
child.  Lockman  ®.  Hobbs,  98  N.  C. 
541. 

In  other  cases  where  legatees  have 
been  already  designated  in  the  will, 
legacies  to  "heirs"  of  testator  have 
gone  to  his  "  legatees. "  Collier  ».  Collier, 
3  O.  St.  369.  But  see  Scudder  ®.  Van 
Arsdale,  2  Beas.  109,  where  it  is  held 
that  the  testator's  intention  to  that  effect 
must  plainly  appear  in  the  will.  In 
Akers  «.  Akers,  Zabriskie,  C,  expresses 
the  rule  to  be  that  "the  word  heirs, 
when  applied  to  personal  property 
alone,  is  often  held  to  mean  the  legatees 
in  the  Will,  and  when  applied  to  both 
real  and  personal  estate  to  mean  both 
legatees  and  devisees."  See  also  Cross 
«.  Cross,  2  C.  E.  Gr.  288.  See  also  Mo 
•parte  Artz,  9  Md.  65,  in  which  case  a 
gift  to  testator's  A«j>«  "as  above  men- 
tioned "  was  limited  to  heirs  of  testator, 
who  had  been  already  specifically  men- 
tioned in  the  will.  And  a  bequest  of 
residue  "  to  be  equally  divided  amongst 
the  whole  of  my  heirs  already  named  in 
this,  my  Will,"  has  been  construed  to 
include  only  such  legatees  as  would 
have  been  heirs  and  not  strangers  in 
blood.  Porter's  Appeal,  45  Pa.  St.  201 ; 
Townsend  ».  Townsend,  25  O.  St.  477. 


(«)  So  the  words  "  next  lawful  heir," 
in  an  ultimate  gift  of  real  and  personal 
estate  are  to  be  construed  in  their  strict 
sense  as  to  personalty  :  De  Beauvoir  t. 


De  Beauvoir,  3  H.  L.  C.  524,  557. 
Haslewood  ».  Green,  28  Beav.  1. 
Smith  V.  Butcher,  10  C.  D.  113.  In 
the  Goods  of  Dixon,  4  P.  D.  81. 


384 


Of  Legacies. 


[Pt.  in.  Bk.  III. 


v.  Blamire  (y)  the  testatrix  devised,  inter  alia,  a  real  estate  to  a  per- 
son not  her  heir-at-law  ;  and  by  a  codicil  she  gave  a  pecuniary  legacy 
"  to  my  heir."  At  her  death  three  persons  were  co-heirs-at-law  : 
And  Sir  J.  Leach,  M.  R.,  held  that,  they,  and  not  her  next  of  kin, 
were  entitled  to  the  legacy  .32     A  fortiori,  the  heir,  properly  and  tech- 


So,  a  legacy  to  be  divided  among  "  my 
heirs  not  heretofore  mentioned  "  will  go 
to  those  taking  under  the  Statute  of  Dis- 
tributions not  already  heneficiaUy  men- 
tioned in  the  will.    McCabe  v.  Spruil,  1 
Dev.  Eq.  189.     And  the  wife  was  held 
entitled  to  share  in  a  residuary  gift  to 
"the  above  named  heirs"  after  devises 
and  bequests  to  the  wife  and  children 
by  name.  Eisman  b.  Poindexter,  53  Ind. 
401.     "The  heirs  of  the  estate"  may 
reasonably  mean  the  residuary  legatees. 
Buchan  v.  Rintoul,  3  Dem.  353.     But  a 
devise  to  "  my  other  heirs"  will  exclude 
heirs  who  are  already  named  in  a  prior 
devise,   Teague  v.   Teague,   74  IT.  C. 
613;    and  see  Lett  n.  Thompson,   36 
S.  C.  38.     In  a  devise  to  executor  to 
sell  at  a  particular  time   "unless  my 
heirs  agree  to  postpone"  and  divide 
proceeds,    "heirs"  means    the  cestuis 
que  trustent.    Greenwood  v.  Murray,  28 
Minn.  130.     So,  a  residuary  gift  "  to  be 
divided  as  per  ratio  in  the  bequests 
herein  made  among  my  heirs  and  rela- 
tives "  extends  to  all  the  legatees,  includ- 
ing testator's  widowandstep-son.  HofE's 
Appeal,  58  Pa.  St.  51.     But  a  bequest 
to  one's  widow  of  the  benefits  of    a 
mutual  relief  association  will  not  entitle 
lier  to  take  the  benefit  provided  by  the 
association's  by-laws  for  "legal  heirs" 
of  a  member.   Kaiser  ®.  Kaiser,  3  How. 
Pr.  N.  S.  104. 

(y)  4  Euss.  Chanc.  Cas.  384.  The 
reported  disapproval  of  this  case  by 
Jessel,  M.  R.,  in  Smith  «.  Butcher,  10 
C.  D..  113,  114,  if  correct,  clearly  does 
not  go  to  the  authority  of  the  decision 
as  a  whole. 

33.  "Parol  evidence  is  not  admissi- 


ble to  vary  the  meaning  of  the  word 
heir,"  O'Hara  on  Conf  of  Wills  397 ; 
3  Jarm.  on  Wills  586 ;  as  that  the  testator, 
an  Englishman  domiciled  in  Pennsyl- 
vania, meant  heir  according  to  English 
law.  Estate  of  Aspden,  3  Wall.  Jr.  C. 
0.  368  ;  or  to  exclude  the  heir  of  the 
half-blood.     Sharp  e.  Kleinpeter,  7  La. 
363.    Where  heirs  take  by  purchase, 
the  term  is  to  be  strictly  taken  unless 
otherwise  explained.    3  Jarm.  on  Wills 
585  ;  Lombard  «.  Boyden,  5  Allen  349  ; 
Porter's  Appeal,  45  Pa.  St.  301 ;  Eby's 
Appeal,  50  Pa.  St.  311 ;  Campbell  «. 
Rawdon,  18  N.  T.  413,  revg.  19  Barb. 
494  ;   Seabrook  v.  Seabrook,  McMull. 
Eq.    306 ;    Rochelle    «.   Tompkins,    1 
Strobh.  Eq.  114  ;  Estate  of  Aspden,  3 
Wall.  Jr.  C.  C.  368  ;  Rogers  ®.  Birck- 
house,    5    Jones  Eq.   304 :    Clarke  ii. 
Cordis,    4    Allen    466  ;    and    not    dis- 
tributees. Wood  V.  Keyes,  8  Paige  365  ; 
Smith    i>.   Harrington,   4    Allen    566 ; 
Rawson  v.  Rawson,  53  111.  63  ;  Lord 
V.  Bourne,  63  Me.  368  ;  or  "  statutory 
heirs,"  Clark  v.  Scott,  67  Pa.  St.  446  ; 
including  widow  by  statute.  Peacock 
B.  Albin,  39  Ind.  35  ;  Evans  v.  Harllee, 
9  Rich.  L.  501.     So,  where  the  pro- 
vision was  that  the  land  should  "take 
the  course  designated  by  existing  laws." 
McQuire  ii.  Brown,  401  la.  650.    So,  the 
words   "right   heir-at-law"  designate 
as  a  nomen  eoUectivum  the  statutory 
heirs.    Milliman  «.  Holmes,  4  Rich.  Eq. 
475.     But  the  widow  is  not  in  general 
included  in  the  term  "all  my  heirs," 
Brown  ».  Harmon,  73  Ind.  412 ;  Rich- 
ardson V.   Martin,   55    N.   H.  45 ;   or 
"  my  l^gal  heirs,"  Bailey  v.  Bailey,  35 
Mich.  185  ;  Lord  v.  Bourne,  63  Me.  368, 
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nically  speaking,  may  take  personal  'pi-operty  bequeathed  to  him  by 
that  description  where  the  intention  of  the  testator  in  his  favor 
appears  upon  the  construction  of  the  whole  will  (s),  as  where  it  is 
blended  in  the  gift  with  real  estate.33 

In  a  case  where  the  testator  bequeathed,  by  an  unattested  will,  the 
residue  of  his  estate  of  every  kind  to  "  mv  next  of  kin  or 

I     •  1  1  T  •  .,  -  ,     T  -.         legacy     to    "my 

heir-at-law,  whom  1  appoint  my  executor,"  it  was  holden   heirs  <»•  next  of 
that  the  bequest  was  void  and  that  the  property,  which 
was  entirely  personal,  must  be  distributed  according  to  the  Statute  of 
Distributions  (a).     So,  in   a   case  where  a  testator,   who  had  long 


overruling  Mace  v.  Cushman,  45  Id. 
■250 ;  nor  the  husband  of  A.  in  a  gift  to 
her  "  legal  heirs."  Buck  v.  Paine,  75 
Me.  582  ;  Wilkins  v.  Ordway,  59  K.  H. 
378.  Under  a  gift  to  "my  legs^l  heirs 
as  the  law  provides  other  than  those 
above  mentioned,"  after  legacies  to 
widow  and  brother,  a  daughter  of  said 
brother  (both  surviving)  takes  to  the 
exclusion  of  the  testator's  aunts.  Minot 
«.  Harris,  133  Mass.  538.  But  it  has 
been  held,  over  strictly,  that  heirs  of  a 
living  person,  i.  e.,  "heirs  apparent," 
cannot  be  intended,  and  that  a  re- 
mainder to  the  "heirs  of  B."  neces- 
sarily fails  because  B.  sjirvived  the  life 
tenant  A.,  Irvine  «.  Newlin,  63  Miss. 
193  ;  such  a  remainder  being  said  to  be 
■contingent  on  B.'s  dying  before  the  life 
tenant.  Preston  v.  Brant,  96  Mo.  553. 
"  When  the  limitation  is  to  the 
'  right  heirs,'  eo  nomine,  of  a  testator, 
the  gift  is  void  and  the  fee  will  de- 
scend." 3  Preston  Est.  17.  "If  it 
gives  precisely  the  same  estate  that 
the  heir  would  take  by  descent."  4 
Kent.  494,  §  67  ;  O'Hara  on  Con.  of 
Wills  398.  And  a  devise  in  remainder 
to  testator's  "  own  right  heirs  "  is  void, 
the  estate  passing  by  descent  to  his 
heirs-at-law  (including  his  widow,  by 
statute).  Seabtook  i).  Seabrook,  10 
Rich.  Eq.  495  ;  Sedgwick  v.  Minor,  6 
Allen  171  ;  Harris  v.  McLaren,  80 
Miss.  533 ;  Parsons  v.  Winslow,  6 
178  ;  Ellis  v.  Page,  7  Cush.  16L; 


Barnitz  v.  Casey,  7  Cranch  456  ;  Milli- 
man  ®.  Holmes,  4  Rich.  Eq.  475  ;  Jost 
t>.  Jost,  1  Mackey  487. 

(z)  Gwynne  v.  Muddock,  14  Ves. 
488.  De  Beauvoir  v.  De  Beauvoir,  3 
H.  L.  C.  534. 

33.  If  the  gift  is  both  of  real  and  per- 
sonal property,  the  "  heirs"  will  gene- 
rally be  construed  to  be  the  heirs-at- 
law  and  not  the  next  of  kin.  O'Hara  on 
Int.  of  Wills  308  ;  1  Rop.  on  Leg.  93  ; 
Theobald  on  Wills  167  ;  Hawkins  on 
Wills  92  n.;  2  Redf.  on  Wills  63; 
Hackney  «.  Griffin,  6  Jones  Eq.  383. 
But  in  Estate  of  Aspden,  2  Wall.  Jr.  C. 
O.  368,  a  devise  of  real  and  personal 
property  to  testator's  "  heir-at-law,"  he 
having  no  real  property  but  what  had , 
been  confiscated  by  the  law  of  Pennsyl- 
vania, regarded  by  him  as  invalid,  was 
construed  to  pass  his  personal  property 
alone  to  his  Tieira. 

And  a  legacy  in  remainder  to  "the 
lawful  heirs  of"  A.  was  construed 
litterally  to  be  his  heirs  and  not  his  next 
of  kin,  for  want  of  words  plainly  show- 
ing a  different  intent,  in  Cushman  v. 
Horton,  59  K.  Y.  149. 

(ffi)  Lowndes  v.  Stone,  4  Ves.  649. 
But  where  a  testatrix  bequeathed  per- 
sonalty "to  the  heirs  or  next  of  kin  of 
A.  deceased,"  it  was  held  to  be  a  gift  to 
one  class — viz.,  the  next  of  kin  of  A. 
according  to  the  statute.  Re  Thomp- 
son's Trusts,  9  0.  D.  607.  It  seems 
that  Jessel,  M.  R.,  distinguished  this 
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resided  in  India,  gave  a  legacy  to  "A.  B.,  who  *resided  at  P.  when  I 
]eft  England,  or  to  his  heirs,  executors,  administrators  or  assigns,  for 
ever"  ;  and  A.  B.  died  in  the  testatoi-'s  lifetime,  Sir  J.  Leach,  V.-C, 
held  that  the  bequest  was  void  for  uncertainty  (6). 

A  bequest  to  "  A.  and  his  issue,"  (c)  as  it  will  clearly  pass  an  estate 
2.  "  Issue "  :  tail  in  real  property,  so  it  will  give  to  A.  the  absolute- 
legacy  to  "A.and  interest  in  a  personal  legacy  (d).  So  a  legacy  to  all  the 
his  issue  "  :  children  of  A.  and  their  issue,  share  and  share  alike,  and 

to  be  paid  twelve  months  after  the  testator's  decease,  is  an  absolute 
gift  to  such  children  of  A.  as  are  living  at  the  testator's  death  (e). 
to  several  per-  So  a  bequest  to  Several  persons  share  and  share  alike,  a& 
ofaetrrespecUve  tenants  in  common,  and  to  the  issue  of  their  respective 
bodies:  bodies,  but  in  case  of  the  death  of  any  or  *either  of 

them  without  issue,  then  the  share  of  him  or  them  so  dying  should  go 
to  the  survivors  or  survivor  equally,  share  and  share  alike,  and  to  the- 
issue  of  their  respective  bodies,  gives  the  legatees  an  absolute  interest 

case  from  Lowndes  «.  Stone,  nbi  sup. , 
on  the  ground  that  in  that  case  the 
word  used  was  "heir-at-law,"  but  in 


this  case  the  testatrix  spoke  of  "heirs" 
as  a  class. 

(S)  Waite  ».  Templar,  3  Sim.  534, 
recognized  by  Lord  Brougham,  Id  Git- 
tings  V.  McDermott,  3  M.  &  K.  78,  but 
disapproved  of  by  Lord  St.  Leonards  in 
De  Beauvoir  «.  De  Beauvoir,  3  H.  L. 
C.  557,  and,  semble,  overruled  by  the 
Lords  Justices,  Be  Walton,  20  Jur. 
363,  8  De  Gex,  M.  &  G.  173,  post, 
p.  *978  note(ff). 

(c)  In  devises  of  real  estate  "  issue"  is 
prima  facie  a  word  of  limitation  and  not 
of  purchase.  Roddy  «.  Fitzgerald,  6 
H.  L.  C.  833,  879.  But  even  when 
used  in  respect  of  real  property  "issue," 
although  primarily  a  word  of  limitation, 
is  often  construed  as  "children,"  and  a 
word  of  purchase.    Morgan  «.  Thomas, 

8  Q.  B.  D.  575 :   affirmed  on  appeal, 

9  Q.  B.  D.  643.  See  post,  p.  *973.  It 
may  be  doubted  whether  in  respect  of 
personal  property  "issue  "  is  even  prima 
facie  a  word  of  limitation,  because,  in 
the  case  of  a  bequest  of  personalty,  the 
construction  is  governed  rather  by  in- 

[*971]        [*972] 


tention  than  by  principles  derived  from 
the  Law  of  Tenure.  Ex  parte  Wynch, 
5  D.  M.  &  G.  188. 

{W)  Donn  v.  Penny,  19  Ves.  547.. 
Crawford  «.  Trotter,  4  Madd.  361. 
Martin  v.  Swannell,  2  Beav.  349.  Par- 
kin V.  Knight,  15  Sim.  88  (cited  infra, 
p.  *978,  note  (d)).  Beaver  v.  Nowell,  25 
Beav.  551.  The  tendency  of  modern 
authorities,  however,  is  to  construe  such 
words  as  giving  an  Interest  to  the  issue 
as  legatees  where  the  context  offers  any 
reason  for  so  doing.  See  ante,  p.  *966, 
note  (§').  The  words  may,  if  so  con- 
strued, be  held  to  give  the  ancestor  and 
issue  interests  as  joint  tenants  or  tenants^ 
in  common,  as  the  case  may  be,  but  in 
cases  where  the  bequest  is  of  personalty 
there  is  a  strong  disinclination  to  hold 
that  the  parents  and  children  take  con- 
currently, and  very  little  Is  suflBcient  to 
make  the  courts  hold  that  the  will  dis- 
closes an  intention  that  the  parents  shall 
take  a  life  estate  and  the  issue  take  in, 
remainder.  • 

(e)  Butter  v.  Ommaney,  4  Russ. 
Chanc.  Cas.  70.  See  also  Re  Stanliope's 
Trusts,  27  Beav.  201. 
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witli  benefit  of  survivorship  in  case  any  of  them  died  without  issue  at 
their  death  (/").  "Where  a  testator  bequeathed  all  his 
personal  property,  not  before  disposed  of  by  his  will,  respective  issue, 
unto  his  trustees,  in  trust  for  his  five  sons,  "  and  their 
respective  issue  (if  any),  such  issue  to  take  per  stirpes  and  not  per 
capita,  to  be  divided  amongst  them  in  equal  shares  and  proportions, 
the  shares  of  such  of  them  as  shall  have  attained  the  age  of  twenty- 
one  to  be  paid  them  respectively  forthwith  after  my  decease,  and  tlie 
shares  of  such  of  them  as  shall  be  under  the  age  of  twenty-one  years 
to  be  paid  to  them  when  and  as  they  shall  respectively  attain  such 
age,"  it  was  held  by  the  House  of  Lords  that  this  bequest  was  an 
absolute  gift  to  each  of  the  testator's  sons  living  at  the  time  of  his 
decease,  of  the  fifth  part  of  the  property  thus  bequeathed  ;  and  the 
Lord  Chancellor  (Brougham)  said,  it  was  clear  that  the  issue  of  any 
one  of  the  sons  would,  at  the  death  of  the  testator,  take  by  substitu- 
tion, if  the  son  himself  should  at  that  time  be  dead  (//).  And  it  has- 
been  held  (as  in  the  instance  of  a  legacy  to  A.  and  the 

,.  ,.i-in/7\i  1  .  CI  to  A.  and  Ilia  issue 

heirs  of  his  body  (A),  that  the  construction  or  a  legacy  as  tenants  in, com- 
to  "  A.  and  his  issue,"  as  an  absolute  gift  to  A.,  is  not  to 
be  varied  by  superadded  words,  prima  facie  denoting  distribution  :  as 
for  example,  where  the  gift  is  to  A.  and  his  issue,  male  and  female,  to 
be  divided  equally  between  them  (i).     As  to  the  effect 

,  .  1      \  1  ■       -1  to  A.  for  life,  and 

of  a  legacy  to  A.  for  life,  and  after  his  death  to  his  after  his  death  to- 

his  isBuc  * 

issue,  there  has  been  much  controversy.  In  Knight  v. 
Ellis  (/<;),  Lord  Thurlow  held  that  such  a  *bequest  gave  the  legatee  an 
estate  for  life  only,  and  that  the  issue  would  take  as  purchasers.  It 
was  at  one  time  supposed  that  this  case  had  been  overruled  ,(l).  But. 
it  has  been  fully  sustained  by  the  decision  of  the  Court  of  Appeal 
in  Mc  parte  Wynch  {in). 

if)  Lyon  «.  Mitchell,  1  Madd.  467.  ©  See  Att.-Gen.  v.  Bright,  3  Keen, 
{g)    Pearson  v.  Stephen,  2  Dow.  &  57.    Jordan   v.    Lowe,    6    Beav.    350. 
CI.  338.     Gibbs  «.   Tait,   8   Sim.   133.  Bird  ii.  Webster,  1  Drewr.  340. 
Turner  v.  Capel,  9  Sim.  158.     Dick  v.  (m)  5  De  Gex,  M.  &  G.  188.     Gold- 
Lacy,  8  Beav.  314.     Hedges  v.  Harpur,  ney  v.  Crabb,  19  Beav.  338.     See  also 
9  Beav.  479.     S.  C.  3  De  G.  &  J.  139,  Waldron  v.  Boulter,  33  Beav.  384.     Re 
post,  pp.  *977,  *978.  Andrew's  Will,  37  Beav.  608.    Jackson 
(h)  Ante,  pp.  *967,  *968.  v.  Calvert,  1  J.  &  Hem.  335.     Herrick 
(i)  Tate  «.  Clarke,  1  Beav.  100.     See  v.   Franklin,   L.   R.   6    Eq.   593.     See 
J5Bjpari«  Wynch,  SDeGex,  M.  &G.  188,  further    on    the    subject     of   treating^ 
310,  where  Lord  Cranworth  comments  the  word   "issue"  as  a  word  of  pur- 
on  this  case.  chase,  and  not  of  limitation,  Clay  v.  Pen- 
{k)  2  Bro.  C.  C.  570.  nington,  7  Sim.  370.     Cursham  v.  New- 

[*973] 


388 


Of  Legacies. 


[Pt.  III.  Bk.  III. 


When  the  description  "  issue  "  is  employed  in  a  will  as  a  word  of 
when  all  descen-  purchase,  it  will,  in  its  ordinary  import,  comprise  all 
mderthedrscrip-  those  who  can  claim  as  descendants  from  or  through  the 
employed" '^a"^''a  pei'son  to  whose  Issue  the  bequest  is  made,  «.  e.,  grand- 
word  of  purchase:  children  and  great-grandchildren,  as  well  as  children  :  34 

land,  3  Bing.  N.  C.  58.     S.  C.  4  M.  &      5  Eich.  L.  301  ;    Jackson  «  Jackson, 


W.  101.  Ryan  «.  Cowley,  LI.  &  G. 
temp.  Sudg.  7.  Slater  ».  Dangerfield, 
15  M.  &  W.  263.  So  also  in  Montgom- 
ery ».  Montgomery,  3  J.  &  L.  47,  Lord 
St.  Leonards  lays  it  down  as  clearly 
settled  law  that  a  devise  to  A.  for  life, 
with  remainder  to  his  issue,  with  super- 
added words  of  limitation  inconsistent 
with  a  descent  from  A.,  will  give  to  the 
word  "issue  "the  operation  of  a  word 
of  purchase.  This  case  seems  to  be 
followed  by  Lord  fiatherley  in  Kava- 
nagh  ®.  Morland,  Kay,  16,  and  both 
cases  were  approved  in  Morgan  ®. 
Thon^as,  8  Q.  B.  D.  575,  9  Q.  B.  D.  648. 
Compare,  however,  the  observations  of 
Lord  Cranworth  in  Parker  ».  Clarke,  6 
D.  M.  &  G.  104,  109.  At  all  events 
the  issue  will  take  as  purchasers  where 
there  are  words  of  distribution  in  addi- 
tion. Lees  x>.  Moseley,  1  Y.  &  C.  589. 
It  does  not  seem,  however,  apposite  to 
this  treatise  to  discuss  all  the  different 
cases  in  which  the  word  "issue"  has 
been  construed  in  a  restricted  sense  as  a 
word  of  purchase  and  not  of  limitation 
in  cases  of  devise  of  real  estate,  but 
rather  to  call  attention  to  those  cases  in 
which  words  held  to  create  an  estate 
tail  in  realty  have  received  a  different 
construction  in  respect  of  personal 
estate. 

34.  3  Jarm.  on  Wills  635  ;  Hawkins  on 
Wills  86  ;  1  Rop.  on  Leg.  95  ;  O'Hara 
on  Int.  of  Wills  307  ;  Theobald  on  Wills 
155  ;  3  Eedf .  on  Wills  36  ;  Flood  on 
Wills  514.  "Issue"  is  construed  to 
mean  all  "descendants"  in  Tier  ». 
Pennell,  1  Edw.  Ch.  354  ;  Weehawken 
Ferry  v.  Sisson,  3C.  E.  Gr.  475  ;  Price  u. 
Sisson,  3  Beas.  168  ;  Corbett «.  Laurens, 


153  Mass.  374;  Matter  of  Cornell, 
5  Dem.  88.  And  a  devise  "  to  the 
male  issue  of  A."  includes  all  male 
descendants  by  son  or  daughter.  Wis- 
tar  «.  Scott,  105  Pa.  St.  300.  So,  if 
A.  (devisee  for  life)  die  without  leaving 
"male  issue,"  was  construed  to  be 
"  male  descendants  "  by  a  son  or  daugh- 
ter, Beckam  ».  De  Saussure,  9  Eich. 
L.  531  ;  so,  "  heirs  of  the  body  like 
'issue,'"  include  descendants  of  every 
degree,  Houghton  d.  Kendall,  7  Allen 
76 ;  Bigelow  v.  Morohg,  108  Mass.  388 
(by  stat.).  Even  a  reference  to  the 
"parent's  share"  will  not  necessarily 
exclude  remoter  descendants,  as  in  a 
gift  to  testator's  children,  the  issue  of 
any  deceased  child  to  take  the  parent's 
share,  "such  issue  representing  the 
parent."  United  States  Trust  Co.  v. 
Tobias,  31  Abb.  N.  C.  393. 

But  issue  of  living  parents  will  not 
generally  take  with  their  parents  as 
"  issue  "  of  the  common  ancestor.  'Thus, 
in  a  gift  to  A.  for  life  with  remainder  to 
her  "issue,  children  or  descendants," 
living  children  will  take  to  the  exclusion 
of  their  children.  Thomas  «.  Levering, 
78  Md.  451  ;  Burleson  v.  Bowman,  1 
Eich.  Eq.  111.  So,  when  the  original 
gift  is  to  "lawful  issue "  of  A. ,"  one 
share  to  each  of  said  children,"  for  life 
with  remainder  over  to  their  issue. 
Palmer  e.  Horn,  84  N.  Y.  516,  affg.  30 
Hun  70.  So,  to  children  for  life  and 
remainder  to  their  issue,  "the  issue 
taking  the  parent's  share."  Dexter®. 
Inches,  147  Mass.  324  ;  Hills  v.  Bar- 
nard, 152  Mass.  67.  But  a  power  of 
sale  "to  any  of  my  issue"  is  well 
executed,  by  conveyance  to  a  grandson 
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and  in  order  to  restrain  this  usual  sense  of  the  word,  a  clear  intention 
must  appear  upon  the  will  {n). 

*But,  to  use  the  words  of  Lord  Eldon  in  Sibley  v.  Perry  (o),  if, 
upon  fair  reasoning,  deduced  from  the  words  of  the  will,  when     children 
all  the  contents,  and  design,  and  tenor  of  it,  as  mani-  '"^^' 
f  ested  *by  its  contents,  show  the  word  "  issue  "  to  be  meant  in  a  more 


of  testator  whose  father  is  still  living. 
Glenn  v.  Glenn,  31  S.  C.  308.  "  Issue" 
has  Ijeen  held  to  mean  heirs  of  the 
body.  Kleppner  ».  Laverty,  70  Pa.  St. 
70 ;  Kingsland  v.  Eapelye,  3  Edw.  Ch. 
1.  In  general,  however,  it  is  confined 
to  legitimate  issue.  Thus,  a  gift  to  A. 
"  or  her  issue  "  will  not  include  illegiti- 
mate issue,  though  she  had  no  other. 
Doggett  11.  Moseley,  7  Jones  L.  587. 
But  in  Miller's  Appeal,  53  Pa.  St.  113, 
an  illegitimate  daughter,  legitimated  by 
statute,  was  allowed  to  take  a  devise  to 
"lawful  issue  of  A."  Gest  ii.  Way,  3 
Whart.  451.  On  the  other  hand  in 
Black  V.  Campbell,  10  B.  Mon.  193, 
"lawful  issue"  was  held  equivalent 
not  to  "  lawful  heirs  of  the  body,"  but 
to  "lawful  descendants,"  excluding 
illegitimate  children  whom  law  of 
Kentucky  made  lawful  heirs  of  the 
body.  So,  the  adoption  by  the  father 
of  an  illegitimate  child  will  not  defeat  a 
remainder  over  on  his  death  without 
"  issue."  Jenkins  v.  Jenkins,  64  N.  H. 
407. 

(n)  Thus  in  Hobgen  v.  Neale,  L.  E. 
11  Eq.  48,  a  bequest  to  testator's  wife 
for  life  and  afterward  equally  .between 
all  his  brothers  and  sisters  nominatim, 
but  in  case  any  of  them  should  die  leav- 
ing issue,  then  the  part  or  share  of  him, 
her,  or  them  so  dying  should  go  to  his 
or  their  respective  issue,  it  was  held  that 
"issue"  must  be  read  in  its  largest 
.sense,  there  being  nothing  about  issue 
taking  the  parent's  share  or  the  like  to 
restrict  the  sense.  See  also  Davenport 
«.  Hanbury,  3  Ves.  357.  Freeman  v. 
Parsley,  ib.  431.    Leigh  ii.  Norbury,  13 


Ves.  340.  Bernard  ®.  Montague,  1  Mer. 
434.  Dalzell  «.  Welch,  3  Sim.  319. 
Head  ».  Randall,  3  Y.  &  C.  331.  Evans 
■a.  Jones,  3  Coll.  516.  Robinson  v. 
Sykes,  33  Beav.  40.  Re  Jones's  Trusts, 
ih.  343.  Maddock  «.  Legg,  35  Beav. 
531.  Waldron  v.  Boulter,  33  Beay.  384. 
Re  Corrie's  Will,  33  Beav.  436.  Re 
Corlass,  1  C.  D.  460.  Re  Warren's 
Trusts,  36  C.  D.  308.  "  Offspring  "  is 
synonymous  with  "issue"  in  a  gift  to 
any  "child  or  offspring."  Thompson 
«.  Beasley,  3  Drew.  7 ;  but  has  been 
confined  to  "children"  in  an  executory 
trust  to  settle.  Lister  v.  Tidd,  39 
Beav.  618. 

(o)  7  Ves.  531.  The  principle  con- 
tained in  these  words  is  not  assailed  in 
any  subsequent  cases  ;  but  Sibley  v. 
Perry  has  often  been  treated  as  laying 
down  a  general  rule  that,  wherever  you 
find  "issue"  and  "parent"  in  colloca- 
tion, "  issue  "  will  be  cut  down  to  mean 
"children"  of  the  person  described  as 
"  parent."  Lord  Justice  James,  how- 
ever, in  Ralph  «.  Carrick,  11  0.  D.  873, 
883,  says,  "It  is,  I  think,  much  to  be 
regretted  that  Sibley  v.  Perry  was  ever 
made  a  leading  case,  because  according 
to  the  report  of  what  Lord  Eldon  him- 
self said  in  that  case,  it  is  to  my  mind 
perfectly  clear  that  he  never  intended 
to  lay  down  any  general  rule  or  canon 
of  construction,  but  was  dealing  only 
with  the  peculiar  language  of  the  Will 
in  that  particular  case.  He  found  one 
clause  in  which  he  considered  that  tlie 
testator  had  used  the  word  '  issue '  to 
signify  children  only,  and  then  he  said 
I  give  the  same  meaning  to  the  word 
[*974]        [*975] 
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restrained  sense,  that  sense  may  be  given  to  it ;  35  and   his  Lordship- 
proceeded  to  decide  that,  in  the  will  before  the  court,  from  its  being 


'  issue '  in  other  parts  of  the  Will.  It 
is,  however,  I  think,  settled,  but  rather- 
by  the  case  of  Pruen  v.  Osborne,  11  Sim. 
132,  than  by  Sibley  «.  Perry,  that,  as  a 
general  rule,  when  you  find  a  gift  to  the 
issue  of  that  person,  such  issue  to  take 
only  the  parent's  share,  the  word  issue 
is  cut  down  to  mean  children.  I  am 
not  sure  that  some  of  the  consequences 
of  such  a  rule  have  always  received  the 
attention  they  ought  to  hav6  received. 
Suppose  a  man  to  leave  his  property  to 
his  wife  for  life,  and  at  her  death  to  all 
his  children  then  living  and  the  issue  of 
such  of  them  as  should  be  then  dead, 
equally  to  be  divided  among  them,  the 
issue  of  any  of  them  who  might  be  then 
dead  to  take  only  their  parent's  share. 
Suppose  then  his  children  all  to  die 
before-  the  period  of  division,  having 
had  children  who  predeceased  them, 
leaving  families.  The  grandchildren 
might  go  to  the  workhouse  and  the 
family  property  go  to  a  stranger  under 
the  residuary  gift.  That  seems  a  possi- 
ble result  of  that  rule." 

35.  "  Issue  "  is  often  construed  to  mean 
chil^en,Z  Jaiui.  on  Wills  639  ;  Hawkins 
on  Wills  88  ;  Theobald  on  Wills  155  ;  1 
Kop.  on  Leg.  97-100  ;  3  Redf .  on  Wills 
39.  So,  a  devise  "  to  A.'s  issue  by  him 
lawfully  begotten  of  his  body,"  Daniel  v. 
Whartenby,  17  Wall.  639 ;  or  residuary 
devise  over  "  if  A.  die  leaving  no  issue  or 
child,"  Hill  ».  Hill,  74  Pa.  St.  173; 
King  B.  Savage,  131  Mass.  303  ;  so,  in  a 
devise  of  remainder  to  "  my  children's 
lawful  issue,"  Way  v.  Gest,  14  Serg.  & 
B.  40  ;  so,  to  A.  for  life,  and  after  her 
death  remainder  "  to  her  issue,"  Estate 
of  Pennock,  33  Leg.  Int.  (Pa.)  390  ; 
see  also  McPherson  ii.  Snowden,  19  Md. 
197;  so  too,  Burleson e.  Bowman,  1  Rich. 
Eq.  Ill,  a  case   precisely    similar   to 


Estate  of  Pennock,  with  addition  of  the 
words  "to  be  equally  divided  among 
such  issue  share  and  share  alike  and 
their  issue,  and  in  case  of  only  one  child 
her  surviving  them,  to  such  only  sur- 
viving child  ; "  so,  to  A.  for  life  and  if 
she  should  die  leaving  issue,  to  her  issue, 
Estate  of  McDonniel,  Myr.  Prob.  94; 
and  a  devise  to ' '  lawful  issue  "  of  A.  con- 
strued to  mean  A.'s  children .  Taylor  v. 
Taylor,  63  Pa.  St.  484.  So,  in  a  devise 
to  A.  for  life,  with  remainder  to  his 
"issue,"  Edwards  i>.  Bibb,  43  Ala.  666  ; 
"  heirs  of  body  "  or  "  children,"  Chil- 
ton V.  Henderson,  9  Gill  433  ;  and  in 
Allen  1).  Marble,  36  Pa.  St.  117,  "  off- 
spring "  was  held  to  be  the  same  as 
■ '  issue  " ;  excluding  grandchildren  even 
by  a  deceased  child,  where  the  gift  is  to 
"  the  lawful  issue  of  A.  living  at  my 
death  .  .  .  one  share  to  each  of  the 
said  children  for  life  "  with  remainder 
over  to  their  issue.  Palmer  v.  Horn,  84 
K.  Y.  516,  aflfg.  30  Hun  70 ;  or  where, 
the  issue  are  to  take  ' '  what  the  parent 
would  be  entitled  to  if  living "  and 
there  is  a  remainder  over  on  the  death 
of  the  parent  without  issue.  Murray  v. 
Bronson,  1  Dem.  317.  So,  where  the 
gift  is  (by  substitution  to  prevent  lapse) 
in  case  of  a  legatee's  death  before  tes- 
tator "  to  his  lawful  issue  then  surviv- 
ing." Taft  V.  Taft,  3  Dem.  86.  So,  a 
gift  to  A.  for  life,  remainder  "  to  her 
lawful  issue,  share  and  share  alike," 
followed  by  a  residuary  clause  creating 
a  remainder  over  to  their  next  of  kin 
if  any  of  the  beneficiaries  died  before 
payment,  was  confined  to  children  of  A. 
living  at  testator's  death,  including  the 
issue  of  one  who  died  after  testator  and 
excluding  the  issue  of '  one  who  died 
before  him.  Palmer  «,  Dunham,  125 
N.  y.  68. 
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•coupled  with  ohe  word  "  parent,"  the  correlative  term  "  issue  "  must  be 
taken  in  the  sense  of  "  children  "  ( jo). 

*3.  "Descendants."  36     Under  this  description  is  comprised  every 
individual  proceeding  from  the  stock  or  family  referred 
to  by  the  testator  [c[).     Thus  when  the  testator  gave 

vlous  gift  so  as  to  agree  with  the  un- 


3. "Descendants": 


(;))  This  restricted  construction  was 
adopted  in  Pruen  «.  Osborne,  11  Sim. 
132,  where  the  direction  was  that  the 
issue  should  take  their  parents'  share  ; 
and  again  in  Carter  ■».  Bentall,  3  Beav. 
551,  where  trustees  were  directed  to 
transfer  proceeds  of  sale  to  the  issue  of 
testator's  daughter  in  equal  shares,  and 
if  only  one  child  then  to  such  child  ;  and 
again  in  Bryden  «.  Willett,  L.  R.  7  Eq. 
472,  where  the  words  were  "  such  re- 
spective issue,  if  more  than  one  child." 
Re  Hopkins' Trusts,  9  C.  D.  131,  is  a 
similar  case.  Pride  v.  Fooks,  3  De  G. 
&  J.  253,  and  Re  Wyndham's  Trust,  L. 
R.  1  Eq.  390,  were  cases  where  the 
meaning  of  the  word  issue  was  confined 
to  the  issue  who  could  take  under  a  pre- 
ceding gift ;  and  it  is  to  be  observed 
that  the  restricted  construction  may  be 
■excluded  by  the  terms  of  a  following 
gift  over,  that  is,  that  where  there  is  a 
gift  over  on  the  failure  of  certain  per- 
sons the  previous  gift  must,  if  the  words 
reasonably  admit  of  it,  be  construed  as 
a  gift  to  the  same  persons.  Ross  «. 
Ross,  30  Beav.  645,  the  principle  of 
which  was  affirmed  by  the  Court  of 
Appeal  in  Ralph  v.  Carrick,  11  0.  D. 
873,  in  which  case  (p.  888)  Lord  Justice 
Cotton  expresses  the  same  rule  in  a  con- 
venient^orm  when  he  says,  "  I  think  it 
a  sound  principle  that  where  there  are 
ambiguous  words  in  the  original  gift, 
you  should  not  construe  the  gift  over  in 
a  restrictive  sense  which  it  does  not 
otherwise  bear,  but  should  construe  the 
ambiguous  words  contained  in  the  pre- 


ambiguous  words  in  the  gift  over." 
See  also  Horsepool  i).  Watson,  3  Ves. 
383.  Hampson  v.  Brandwood,  1  Madd. 
388.  Orford  i>.  Churchill,  3  V.  &  B. 
67.  Swift  V.  Swift,  8  Sim.  168.  Peel 
v.  Catlow,  9  Sim.  372.  Ryan  «.  Cow- 
ley, L).  &  G.  temp.  Sugd.  7.  Ridgeway 
■a.  Munkittrick,  1  Dr.  &  W.  84.  Goldie 
«.  Greaves,  14  Sim.  348.  Buckle  «. 
Pawcett,  4  Hare,  536.  Farrant 
V.  Nichols,  9  Beav.  827.  Williams  v. 
Teale,  6  Hare,  350.  Edwards  «.  Ed- 
wards, 13  Beav.  97.  Pope  ®.  Pope,  14 
Beav.  591.  Bradshaw  «.  Melling,  19 
Beav.  417.  Re  Heath's  Settlement,  33 
Beav.  193.  Maynard  «.  Wright,  36 
Beav.  385.  McGregor  v.  McGregor,  1 
De  Gex,  P.  &  J.  63.  Smith  ».  Horsfall, 
35  Beav.  638.  Stevenson  ®.  Abingdon, 
31  Beav.  305.  Tatham  ».  Vernon,  29 
Beav.  604.  Baker  ».  Bayldon,  31  Beav. 
309.  Fairfield  v.  Bushell,  32  Beav,  158. 
Re  Corrie's  Will,  33  Beav.  436.  Mar- 
shall ».  Baker,  31  Beav.  608.  Lanphier 
«.  Buck,  2  Drew.  &  Sm.  484.  Martin 
«.  Holgate,  L.  R.  1  H.  L.  175.  Heas- 
man  n.  Pearse,  L.  R.  7  Ch.  375. 

36.  "  Descendants  "  are  issue  of  every 
degree,  3  Jarm.  on  Wills.  632  ;  2  Redf . 
on  Wills  74 ;  O'Hara  on  Int.  of  Wills 
307;  Theobald  on  Wills  157.  "At- 
tempts have  been  made  to  induce  the 
Court  of  Chancery  to  put  the  same  con- 
struction upon  the  word  '  descendants  ' 
as  upon  the  term  'relations'  but  the 
court  has  constantly  refused  the  appli- 
cation, since  the  principle  which  applies 


(g)  See  the  observations  of  Lord  El- 
don,  in  Wright  v.  Atkins,  1  Turn.  & 
Russ.  163.    The  word  "  descfendants  " 


is  less  flexible  than ' '  issue, "  and  requires 
a  stronger  context  to  confine  it  to  chil- 
dren.    Ralph  V.  Carrick,  11  C.  D.  873. 
[*976] 
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4,000?.  to  "the  descendants  of  Francis  Ince,"  it  was  held  by  Sir 
Thomas  Clark,  M.  R.,  that  great-grandchildren  were  entitled  with 
grandchildren  to  shares  of  the  fund,  since  they  answered  the  descrip- 
tion of  descendants  of  Francis  Ince  ;  and  that  the  distribution  must 
be  per  capita  (f).  So  where  the  testatrix  directed  her  personal  prop- 
erty to  be  divided  equally  between  the  descendants  of  Thomas  Fair- 
bank  ;  and  at  her  death  there  were  three  sons  and  eleven  grandchildren 
of  Thomas  Fairbank,  it  was  held  by  Lord  Thurlow,  that  as  well  the 
grandchildren  as  children  were  entitled  to  the  iunA,  Audi  per  capita  (s). 
It  was  held  by  Lord  Eldon  in  Oddie  v.  Woodford  (<)  (and  his 
"Eldest  male  ^^^'i^ion  was  confirmed  by  the  House  of  Lords),  that  the 
inte*"  ^®^''^°^'  designation  of  "eldest  male  lineal  descendant"  was. 
inapplicable  to  a  male  person  claiming  in  part  through 
a  female.  Again,  in  Bernal  v.  Bernal  (m),  it  was  decided  by  Lord 
Cottenham,  in  the  construction  of  a  Dutch  will,  that  "  male  children  " 
"Male  desceiid-  meant  "  male  descendants,"  and  that  male  descendants 
meant,  according  to  the  English  law  (and,  as  it  should 
to  the  latter  case  does  not  apply  to  the      and    then-    children    to    the   remotest 


former  ;  for  when  a  bequest  is  made  to 
'  relations,'  unless  the  court  were  guided 
by  the  Statute  of  Distributions  in  ascer- 
taining the  legatees,  the  disposition 
would  be  void  from  the  generality  and 
uncertainty  of  the  term  ;  but  when  the 
word  '  descendants '  is  used  tliere  is  no 
necessity  for  resorting  to  the  statute  to 
fix  or  limit  the  objects  of  the  bequest, 
as  the  natural  import  of  the  term  is 
sufficient  to  include  every  individual 
proceeding  from  the  stock  or  family 
referred  to  by  the  testator  ;  so  that  a 
legacy  'to  the  descendants  of  B.'  will 
comprehend  all  his  children,  grand- 
children, &c.,"l  Rop.  on  Leg.  136.  "It 
would  seem  that  the  term  descendants 
when  used  as  a  word  of  purchase  and 
coupled  with  a  gift  to  the  ancestor,  has 
a  substitutional  and  representative  sense, 
so  that  in  a  gift  to  several  and  their 
descendants,  descendants  would  not 
lake  in  competition  with  their  ances- 
tor." Theobald  on  Wills  157.  "De- 
scendants are  ^q  posterity  or  those  who 
have  issued  from  an  individual  and 
include    his   children,    grandchildren, 


degree,"  Bryan  v.  Walton,  30  Ga.  480; 
and  to  same  efEect,  Baker  v.  Baker, 
8  Gray  101 ;  Hamlin  v.  Osgood,  1  Redf. 
409  ;  Barstow  v.  Goodwin,  2  Bradf .  413  ; 
next  of  kin,  children,  and  grandchil- 
dren. Walker  «.  Walker,  25  Ga.  428  ; 
McLure  v.  Young,  3  Rich.  Eq.  559. 
The  word  will  not  be  extended  to- 
include  the  husband.  Bates  e.  Gillett, 
132  111.  287.  Neither  can  a  widow,  nor 
brother  and  sisters,  take  as  descendants. 
Hamlin  «.  Osgood',  sup.  On  the  other 
hand  the  application  of  the  word  may 
be  restricted  to  descendants  by  a  par- 
ticular wife,  as  was  held  to  be  the  case 
where  the  gift  was  to  a  sou's  wife  A., 
and  over  upon  lier  death  to  the  son's 
descendants.  In  this  case  his  children 
by  a  later  marriage  were  excluded. 
Matter  of  Green,  60  Hun  510.  ' 

()•)  Crossly  «.  Clare.  Ambl.  397,  S.  C. 
3  Swanst.  330,  note  to  Brandon  «i.  Bran- 
don. 

(s)  Butler  v.  Stratton,  3  Bro.  C.  C. 
367.     Ralph  ■».  Carrick,  11   C.  D.  878. 

(0  3  Mylne  &  Or.  584. 

(«)  3  Mylne  &  Cr.  559. 
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seem,  according  to  the  Dutch  law  also),  descendants  claiming  thi-ough 
males  only  (a;).  , 

Where  a  testator  gave  all  the  residue  of  his  real  and  personal  estate 
unto  and  equally  between  and  amongst  all  *his  relations  ^  Relations  by 
who  might  'claim  and  prove  their  relationship  to  him  hy  ''°®*' 'i«s'=«'i'" 
lineal  descent  y  and  he  had  no  wife  or  issue  at  the  time  of  making  his 
■will  nor  afterward  ;  and  he  died  leaving  several  first  cousins,  his  next 
of  kin  ;  it  was  held  that  they  were  entitled  to  the  residuary  estate 
both  real  and  personal  ;  for  that  the  word  "  lineal  descent "  did  not 
necessarily  mean  lineal  descent /irom  the  testator  (y). 

Very  often  when  there  is  in  a  will  a  bequest  to  a  parent  coupled  with" 
a  bequest  to  children,  issue,  or  offspring,  as  purchasers,  a  question  arises 
whether  the  parent  and  children  take  as  joint  tenants  or  as  tenants  in 
common,  or  whether  the  parent  takes  a  life  estate  with  an  estate  in 
remainder  to  the  children.  Sometimes  the  parent  and  the  children  are 
,  spoken  of,  sometimes  the  parent  or  the  children.  When  the  words  are 
"  the  parent  and  the  children  "  the  rule  would  seem  to  be  that  a  joint 
tenancy  is  created  if  nothing  can  be  found  to  indicate  a  different  inten- 
tion(s),  but  slight  special  circumstances  have  often  been  held  to  justify 
the  construction  settling  the  property  upon  the  parent  for  life,  especially 
in  cases  where  the  testator  stands  in  a  position  of  duty  to  provide  for 
the  maintenance  of  the  parent  and  children,  e.  g.,  a  husband  (a). 

When  a  bequest  is  made  to  "  A.  or  his  children,"  or  to  "  A.  or  his 
issue,"  or  "A.  or  his  heirs,"  or  "A.  or  his  descendants,"  whether  a  gift  to 
a  question  may  arise,  whether  the  children,  or  issue,  or  or^to'^''A^  0^15 
descendants,  are  to  take  concurrently  with  A.,  or  merely  "A'o"ais'h°Mrs!" 
in  substitution  for  him,  in  case  of  his  death  before  the  c^oScarrent'or  mb- 
testator  {h).     In  Newman  v.  Nightingale  (c),  the  testa-  stitutionai. 

(a)  Lywood  ».  Kimber,  39  Beav.  38.      Beav.  93.    Bibby  ^.  Thompson,  33  Beav. 
Accord.    But  see  also  Sayer  B.  Bradley,      647.    BufEar  ».   Bradford,  3  Atk.  320. 
5  H.  L.  C.  873.     Post,  p.  *986.     In  the      Beales  ®.  Crisford,  13  Sim  593.     Mason 
great  case  of  Thellusson  v.  Eendlesham,      «.  Clarke,  17  Beav.  136. 
7  H.  L.  C.  439,  the  contest  was,  whether  (as)  Dawson  v.  Bourne,  16  Beav.  29. 

under  the  words  "  eldest  male  lineal  Jeflery  ».  De  Vitre,  24  Beav.  296. 
descendant,"  the  eldest  in  line  or  the  Audsley  a.  Horn,  26  Beav.  195.  Ward 
eldest  in  years  was  entitled,  and  the  11.  Grey,  26  Beav.  485.  Crockett  v. 
House  of  Lords  decided  in  favor  of  the  Crockett,  3  Phil.  553.  Armstrong  is. 
eldest  in  line.  Armstrong,  L.  R.  7  Eq<i  518.    Re  Owen's 

iy)  Craig  a.  Lamb,  1.  Coll.  489.  Trusts,  L.  R.  13  Eq.  316. 

(z)  Newill  V.  Newill,  L.  R.  7  Ch.  353  (b)  See  post,  p.  *1075  et  seq. :  as  to 

(reversing  Malins,  V.-C,  L.  R.  13  Eq.      preventing  the  lapse  of  legacies  by  words 
433),  following  De  Witte  v.  De  Witte,      of  substitution. 
11  Sim.  355.    Bustard  v.  Saunders,  7         (c)  1  Cox,  341. 
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tor*gave  500Z.  "to  the  sole  use  of  N.  or  of  her  children  forever":  And 
Lord  Thurlow  held,  that  N.  took  only  an  interest  for  life  in  the  5Co/. 
:and  that  the  children  were  to  take  it  among  them  after  her  death  (dC). 
But  in  Orooke  v.  De  Vandes  (e),  Lord  Eldon  held  that  a  bequest  to 
two  persons,  or  their  children,  gave  the  children  an  interest  by  way  of 
substitution  only,  and  not  a  concurrent  interest.  So  in  Montagu  v. 
Nucella  (/"),  a  testator  bequeathed  a  sum  of  stock  to  each  of  five 
nephews  and  nieces,  or  to  their  respective  child  or  children  ;  should 
any  die,  without  child,  such  share  to  revert  to  the  residuary  legatee  : 
and  Lord  Giiford,  M.  R.,  held,  that  the  true  construction  was,  to  vest 
the  legacies  absolutely  in  the  nephews  and  nieces  who  survived  the 
testator,  and  that  the  child  or  children  of  nephews  or  nieces  took  only 
as  substitutes  for  their  parent  or  parents  dying  in  the  testator's  life- 
time. And  many  similar  decisions  have  subsequently  occurred,  where, 
in  case  of  direct  gifts  to  legatees,  or  their  children,  or  to  legatees  or 
their  issue,  or  to  them  or  their  heirs,  the  children,  etc.,  have  been  held 
to  take  only  by  way  of  substitution  i^g).  But  these  cases  must  be 
carefully  distinguished  from  those  where  the  will  shows  a  general 
intention  in  favor  of  a  class,  and  a  particular  intention  in  favor  of 
individuals  of  the  class  to  be  selected  by  another  person,  and  the  par- 
ticular intention  fails  from  the  selection  not  being  made.  In  such 
-cases,  as  the  court  *cannot  supply  the  execution  of  the  power  of 
selection,  it  gives  the  fund  to  the  whole  class  equally,  in  order  to 
cany  into  effect  the  general  intention.  This  distinction  is  illustrated 
by  the  case  of  Penny  v.  Turner  (A),  where  there  was  a  gift  to  the  tes- 
tator's three  sisters,  or  their  children,  as  his  mother  should,  by  deed  or 
will,  appoint  :  And  Lord  Cottenham  held,  that,  in  default  of  appoint- 
ment, this  was  a  gift  to  the  whole  class  of  the  sisters  and  their  children 
equally  ;  not  on  the  ground  tliat  "  or  "  was  to  be  construed  "  and," 
but  that  it  was  referable  only  to  the  power  given  to  the  mother  of 

{d)  See  also  Richardson  ®.  Spraag,  1  Speakman  v.   Speakman,  8  Hare,  180. 
P.   Wms.   433.     Eccard  ».   Brooke,  3  Chipchase    «.   Simpson,   16  Sim.   485. 
Cox,  218.    Parkin  ®.   Knight,  15  Sim.  Gibson  v.  Hale,  17  Sim.  139.    Penley  v. 
83.    Horridge  ».   Ferguson,   Jao.  583.  Penley,  13  Beav.  547.    Blundell  ®.  Chap- 
Maude  «.  Maude,  32  Beav.  390.  man,  33  Beav.  648,  and  'post,  p.  *1076. 
(«)  9  Ves.  197.  But  a  gift  to  a  legatee,  or  his  heirs,  m 
(/)  1  Russ.  Chainc.  Cas.  165.  auigns,  is  an  absolute  gift  to  him  :  Re 
{g)  See  Gibbs  «.   Talt,  8  Sim.  133.  "Walton,  30  Jur.  368,  cm-am  the  Lords 
Turner  ».  Capel,  9  Sim.  158.     Price  v.  Justices.     S.  C.  8  De  Gex,  M.  &  G.  173. 
Lockley,  6  Beav.  180.    Dick  v.  Lacy,  8  See  also  Greenway  v.  Greenway,  2  De 
Beav.  214.     Salisbury  ».  Petty,  8  Hare,  Gex,  P.  &  J.  138. 
86.     Whitcher  v.  Penley,   9  Beav.  477.  (A)  3  Phill.  Ch.  C.  493 
[*978]         [*979] 
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selection  from  among  the  class  ;  and  as  that  power  had  not  been  exer- 
cised, the  whole  class  must  take  equally  (i). 

A  gift  to  "  survivors  of  a  class  and  the  issue  of  such  survivor,  such 
issue  to  take  the  parents'  share  only,"  is  a  gift  to  the  parents  for  life, 
with  remainder  to  their  children,  and  not  a  substitutionary  gift  (A;). 

4.  "Relations."  37  When  a  legacy  is  given  by  a  tes- 
tator "  to  my  relations  "  generally,  without  enumerating 
any  of  them,  the  court  will  direct  the  money  to  be  paid  to  such  of  his 
relations  as  would  have  been  entitled  under  the  Statute  of  Distribu- 
tions, if  he  had  died  intestate  (1).     So  where  the  *testator  bequeathed 

Flood  on  Wills  708  ;  Estate  of  Peter,  11 
Phila.  85  ;  McNellledge  v.  Galbraith,  8 
Serg.  &  R.  43  ;  McNellledge  v.  Barclay, 
11  Serg.  &  R.  103  ;  Drew  v.  Wakefield, 
54  Me.  291 ;  Vanell «.  Wendell,  20  N. 
H.  431  ;  Hoeyi).  Kenny,  35  Barb.  896  ; 
Handley  v.  Wrightson,  60  Md.  198.  In 
Huling  «.  Fenner,  9  R.  I.  411 ;  "rda- 
tions"  are  defined  to  be  all  persons  who 
are  descended  from  a  common  ancestor 
— synonymous  with  "kindred"  or  "fam- 
ily." But  "  relations"  does  not  include 
a  stepson,  Kimball  v.  Story,  108  Mass. 
383  ;  nor  relatives  by  aflSnity  in  general, 
1  Jarm.  on  Wills  666  ;  1  Rop.  on  Leg. 
118  ;  O'Hara  on  Int.  of  Wills  330,  323; 
3  Redf .  on  Wills  87  ;  Ennis  v.  Pentz,  3 
Bradf.  383  ;  Storer  ».  Wheatland,  1  Pa. 
St.  506 ;  Esty  v.  Clark,  101  Mass.  36. 
So,  "the  relations  mentioned"  will  not 
include  legatees  who  were  only  relatives 
by  marriage.  Blossom  v.  Sid  way,  5 
Redf.  389.  "Nearest  relations"  ex- 
cludes nephews  and  nieces  where  there 
are  brothers  and  sisters,  Locke  v.  Locke, 
18  Stew.  (N.  J.)  97 ;  and  "nearest  rela- 
tions or  other  connections  according 
to  the  laws  of  the  commonwealth  "  will 
not  include  the  widow.  Storer  v. 
Wheatley,  1  Pa.  St.  506. 

(])  Roach  v.  Hammond,  Prec.  Chanc. 
401.  Thomas  ®.  Hole,  Cas.  temp.  Talb. 
351.  Withorn  v.  Harris,  3  Ves.  Sen. 
537.  Green  ».  Howard,  1  Bro.  C.  C.  31. 
Rayner  v.  Mowbray,  3  Bro.  C.  C.  234. 
Brandon  v    Brandon,  3  Swanst.   319. 


(i)  See  Accord.  Longmore  v.  Broom, 
7  Ves.  134.  Burrough  v.  Phllcox,  5  M. 
&  Cr.  73,  93.  Re  White's  Trusts,  Johns. 
656.  Izod  «.  Izod,  33  Beav.  343.  But 
see  contra,  Jones  v.  Torin,  6  Sim.  255. 
As  to  when  the  class  is  to  be  ascertained, 
see  Re  White's  Trusts,  Johns,  656,  659. 
Re  Phene's  Trusts,  L.  R.  5  Eq.  346. 
The  word  "  or,"  however,  is  not  infre- 
quently read  "and,"  even  apart  from 
the  case  of  a  devise  of  real  estate  to  "A. 
his  heirs,"  or  to  "A.  or  the  heirs  of 
his  body,"  where  by  a  technical  rule 
"or "is read  "and,"  and  the  devisee 
takes  an  estate  in  fee  or  an  estate  in  tail, 
as  the  case  may  be.  In  such  cases  "  or  " 
is  generally  read  as  "and,"  on  the  as- 
sumption that  the  testator  used  the  word 
"  or  "  by  mistake  for  the  word '  'and,"  and 
it  is  necessary  that  this  should  appear 
clearly  from  the  general  context  of  the 
will.  See  the  cases  on  p.  *978,  note  (cC), 
and  King  v.  Cleaveland,  26  Beav.  26. 
Re  Philps-  Will,  L.  R.  7  Eq.  161.  Burt 
«.  Hellyar,  L.  R.  14  Eq.  160.  Wingfleld 
V.  Wingfield,  9  C.  D.  658. 

(Jc)  Parsons  v.  Coke,  4  Drewr.  396. 

37.  A  bequest  to  relations  applies  to 
the  person  or  persons  who  would,  by 
virtue  of  those  statutes,  take  the  per- 
sonal estate  under  an  intestacy,  either  as 
next  of  kin,  or  by  representation  of  next 
of  kin.  3  Jarm.  on  Wills  661  :  Haw- 
kins on  Wills  103  ;  1  Rop.  on  Leg.  100  ; 
Theobald  on  Wills  157;  O'Hara  on 
Int.  of  Wills  330  ;  3  Redf.  on  Wills  85  ; 
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50^.  to  each  of  his  "  relations  by  blood  or  marriage,"  Lord  Rosslyn 
held,  that  the  word  "  relations  "  must  be  confined  to  relatives  entitled 
under  the  Statute  of  Distributions  and  to  persons  who  had  married 
relatives  entitled  under  that  Act  (m). 

The  same  rule  applies  where  the  bequest  is  to  "near  relations  "  (n). 
"near relations:"  ^^  where  the  bequest  is  to  "poor  relations"  (o),  or  "my 
"poor  relations:"  j^ost  necessitous"  or  " poorest"  relations  {p),  no  persons 
are  entitled  except  such  as  are  within  the  statute  ;  unless  the  legacy  be 
given  to  establish  a  charity  for  poor  relations  {q). 

So  where  a  power  is  given  to  a  person  to  dispose  of  a  fund  "  among 
my  relations,  in  such  manner  as  he  shall  think  proper,"  the  appoint- 
ment cannot  be  in  favor  of  any  relative  *who  is  not  within  the 
statute  (f).  But  though  a  party  to  whom  a  power  is  thus  delegated 
to  fix  the  amount  of  the  share  that  each  relation  shall  take,  without 
entrusting  him  with  the  choice  of  the  objects,  is  confined  within  the 
limits  of  the  statute,  it  is  otherwise  when  a  power  is  committed  to  an 
individual  to  distribute  the  fund  among  such  of  the  "  relations  "  of  the 
testator  as  he  shall,  in  his  discretion,  select :  for  in  such  a  case,  the 
individual  is  not  restrained  in  the  exercise  of  such  discretion  to  rela- 
tions within  the  Statute  of  Distributions  (s).     Where,  indeed,  the 


"Wright  ».  Atkyns,  1  Turn.  &  Russ.  161. 
Ham's  Trust,  2  Sim.  N.  S.  106.  Lees 
i>.  Massey,  3  De  Gex,  F.  &  J.  113.  But 
the  distribution  must,  it  seems,  be  per 
capita  and  not  per  stirpes,  that  is,  the 
objects,  but  not  the  proportions,  will  be 
determined  according  to  the  statute :  2 
Sugd.  Powers,  346,  7th  edit.  2  Jarm. 
on  Wills  122  (4th  edit.).  Tiffin  v. 
Longman,  15  Beav.  275.  A  gift,  how- 
ever, of  residue  to  be  distributed  "to 
my  relatives,  share  and  share  alike,  as 
the  law  directs,"  has  been  held  to  mean 
a  distribution  under  the  Statute  of  Dis- 
tributions, per  stirpes  and  not  per  capita. 
Fielden  «.  Ashworth,  L.  R.  20  Eq.  410. 
(m)  Devisme  v.  Mellish,  5  Ves.  539. 
Where  a  testator,  after  giving  legacies 
to  various  persons  describing  their  rela- 
tionship, including  a  person  described 
as  his  niece,  but  in  reality  illegitimate, 
and  persons  connected  by  affinity,  di- 
rected that,  if  the  whole  of  his  property 
made  more  than  the  whole  amounts 
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mentioned  in  his  will,  it  should  be  di- 
vided "amongst  my  relations  in  pro- 
portion to  their  separate  amounts,"  it 
was  held  by  Bacon,  V.-O. ,  that  only  such 
of  the  legatees  as  were  blood  relations 
were  entitled  under  the  residuary  gift. 
Hibbert  v.  Hibbert,  L.  R.  15  Eq.  372. 

(k)  "Withorn  v.  Harris,  2  Ves.  Sen .  537. 

(o)  Brunsden  v,  Woolridge,  1  Dick. 
380. 

(p)  Widmore  «.  WoodroofEe,  Ambl. 
636. 

(?)  White  V.  White,  7  Ves.  423.  Att.- 
Gen.  «.  Price,  17  Ves.  371.  A  relation 
who  was  poor  at  the  death  of  the  testa- 
tor, and  has  become  rich  before  the 
period  of  distribution,  is  not  entitled  : 
Mahon  ».  Savage,  1  Sch.  &  Lefr.  111. 

(r)  Pope  «.  Whitcombe,  3  Meriv.  689. 

(s)  Mahon  v.  Savage,  1  Scho.  &  Lefr. 
111.  Spring  «.  Biles,  1  T.  R.  435,  m 
notis.  Forbes  v.  Ball,  3  Meriv.  437. 
Grant  «.  Lynam,  4  Russ.  Chanc.  Cas. 
293. 
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court  is  called  on  to  distribute,  in  failure  of  the  person  soempowered, 
it  will  confine  itself  according  to  the  degrees  mentioned  in  the  statute, 
as  well  in  the  latter  case  as  in  the  former  (<) :  but  a  difference  was 
supposed  to  exist,  that  where  the  donee  of  the  power  had  authority  to 
select  the  objects,  the  fund  shall  be  distributed  among  the  testator's 
next  of  kin,  in  existence  at  the  death  of  the  donee  of  the  power  (m)  :  but 
where  the  donee  of  the  power  was  entrusted  with  a  discretion  merely 
in  apportioning  the  shares,  the  property  shall  be  divided  among  the 
next  of  kin  living  at  the  testator's  death  {x). 

But  this  doctrine  is  founded  on  an  inaccurate  report  of  the  case  of 
Pope  V.  Whitcombe,  and  it  was  held  by  Romilly,  M.  R.,  to  be  a  mis- 
take, and  that  in  both  instances  the  next  of  kin  living  at  the  death  of 
the  donee  of  the  power  were  entitled  (y). 

*No  person  can  regularly  answer  the  description    of  "relations," 

but  those  who  are  akin  to  the  testator  by  blood:  and, 

■'  '    relations  by  mar- 

consequently,  relations   by  marriage   are  not    included   riage not  included 

,      .  „  „  *         •,.        ,  in  Bequest  to  "re- 

in a  bequest  to  "  relations    generally  :  A  wife,  there-  lations "     gener- 

fore,    cannot  regularly  claim   under  a  bequest  to  her 

husband's  relations,  nor  a  husband  as  a  relation  to  his  wife  (s). 

Where  the  description  employed  is  "  nearest  relations,"  the  Statute 

of  Distributions  shall  not  ascertain  the  persons  entitled  :    . 

'^        .  "nearest        rela- 

but  whosoever  is  the  nearest  will  be  entitled,  to  the  tions." 
exclusion  of  more  remote  relations  who  could  have  claimed  under 
the  statute  in  case  of  intestacy :  As  where  a  testator  directed  his 
residuary  property  to  be  "  equally  distributed  among  his  nearest  sur- 
viving relations,"  and  died  leaving  a  brother,  and  sisters,  and  nephews 
and  nieces,  the  children  of  a  deceased  brother  :  Sir  William  Grant 
held,  that  the  brothers  and  sisters,  as  nearest  of  kin  to  the  testator, 
were  exclusively  entitled  (a).  If  the  bequest  be  in  the  ,.„,,.  „ 
singular  number,  "my  nearest  relation,"  and  there  be  the  singular  nnm- 

o  '  ''  ,       ,  ber." 

several  persons  nearest  of  kin,  in  the  same  degree,  the 

(t)  Grant  v.  Lynam,  4  Russ.  Chanc.  9  Ves.  335 ;  hut  see  Cole  i>.  Wade,  16 
Cas.  292.     See  Ray  «.  Adams,  3  M.  &      Ves.  27. 

K.  237.  Salusbury  ».  Denton,  3  Kay  &  (x)  Pope  «.  Whitcombe,  3  Meriv.  689. 
J.  529.     See  also  Re  Caplin,  29  Jur.  (y)  Finch  v.  Hollingwortli,  21  Beav. 

383,  where  the  power  was  to  appoint      113.  \ 

"unto    such    of     my    relations    and  (e)  Davies  v.  Bally,  1  Ves.  Sen.  84. 

friends,"  as  the  donee  of  the  power  Worsley  «.  Johnson,  3  Atk.  758.  Har- 
should  direct.  vey  -o.  Harvey,  5  Beav.  134.     See  Craik 

(tt)  Harding  v.  Glyn,  1  Atk.  469.  S.  v.  Lamb,  1  Coll.  489,  494.  See  post,  p. 
C.  cited  5  Ves.  501.   Cruwys  v.  Colman,      *983. 

(a)  Smith  v.  Campbell,  19  Ves.  400. 
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fund  must  be  divided  between  them  ;  and  the  word  "  relation,"  like 
"  heir,"  must  be  taken  in  such  case  as  nomen  collectivum  {b). 

When  the  bequest  is  to  relations  of  a  particular  name,  as  "  my  near- 
Eeiations "  of  a  ^st  relations  of  the  name  of  Pyot,"  the  word  "  name  " 
particular  name,  jjg^g  been  considered  equivalent  to  the  expression 
"  stock  "  ;  so  that  where  a  female  relation  was  one  of  the  nearest  of  kin, 
and  entitled  to  the  described  name  by  birth,  her  claim  was  sustained  to 
a  share  of  the  legacy,  although  she  had  lost  the  name  of  Pyot  by  her 
marriage  (c). 

Where  the  bequest  was  "  to  the  first  and  nearest  of  my  *kindred, 
being  male,  and  of  my  name  and  blood,"  it  was  held,  that  a  person 
who  was  first  and  nearest  of  blood  to  the  testator,  and  a  male,  but  not 
originally  of  the  testator's  name,  though  he  assumed  it  by  the  king's 
license,  could  not  succeed  to  his  claim  [d). 

5.  "  Next  of  kin."  38     A  man's  "  kindred,"  in  the  proper  significa- 

,  f     ^^""^  °^  ^^^  word,  means,  such  persons  as  are  related  to 

kin":  him  by  blood:  and,  accordingly,  relations  by  m,arriage 

are  generally  incapable  of  bringing  themselves  within  the  description 


(6)  Marsh  «.  Marsh,  1  Bro.  C.  C.  294. 
Pyot  i>.  Pyot,  1  Ves.  Sen.  337.  See 
ante,  p.  *970. 

(fl)  Pyot  V.  Pyot,  1  Ves.  Sen.  336. 
Carpenter  v.  Bott,  15  Sim.  606. 

{d)  Leigh  «.  Leigh,  15  Ves.  93.  See 
also  Barlow  ®.  Bateman,  2  Bro.  C.  C. 
273,  Toml.  edit.  But  where  the  be- 
quest was  to  the  immediate  or  direct 
descendants  of  my  brother  or  nephew 
who  shall  "bear  the  name"  of  R.  G. 
only,  it  was  held  that  under  the  circum- 
stances of  that  case  ' '  bear  the  name  " 
meant  "  use  the  name  "  ;  and  that  there- 
fore the  bequest  was  not  confined  to  the 
persons  entitled  to  that  name  by  birth. 
Re  Roberts,  19  C.  D.  530. 

38.  A  devise  or  bequest  to  next  of  kin 
goes  to  the  nearest  blood-relations  in 
equal  degree,  determined  without  regard 
to  the  Statute  of  Distributions,  2  Jarm. 
on  Wills  643  ;   3  Redf .  on  Wills  75 
Jones  13.  Oliver,  3  Ired.  Bq.  369  ;  Sim 
mons  «.   Gooding,   5    Ired.   Ex.   382 
Redmond  v.  Burrough,  63  K.  0.  342 
Brookfield    v.     Allen,    6    Allen    585 
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Haraden  v.  Larrabee,  113  Mass.  431 ; 
Swazey  «.  Jaques,  144  MJss.  135 ; 
Fargo  «.  Miller,  150  Id.  235  ;  Harrison 
V.  Ward,  5  Jones  Eq.  340,  a  daughter 
taking  exclusive  of  the  children  of 
another  daughter  deceased.  It  may  be 
added  that  in  the  absence  of  any  refer- 
ence to  the  Statute  of  Distributions, 
the  next  of  kin  and  their  degree  of 
kinship  are  to  be  ascertained  by  the 
rules  of  the  civil  law.  2  Kent  Com. 
333 ;  3  Redf.  on  Wills  77.  "  There 
is  an  important  difference  between  a 
gift  to  '  next  of  kin '  simplidter  and  a 
gift  to  '  next  of  kin  according  to  the 
statute ' ;  for  while  both  are  technical 
expressions,  the  latter  points  expressly 
to  the  law  of  succession  ab  intestate, 
while  the  former  points  only  to  the  law 
of  consanguinity.  The  law  of  succes- 
sion, as  established  by  the  Statute  of 
Distributions,  prefers  some  of  the  true 
next  of  kin  to  others,  as  the  children  of 
the  parents  of  the  propositus ;  and  ad- 
mits some  who  are  not,  properly 
speaking,  next  of    kin    to   take    by 
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of  "  next  of  kin "  in  a  will :  and  (as  in  the  case  just  mentioned,  of 
"  relations  ")  neither  husband  nor  wife  can  be  entitled 

who  are  ' 

under   a  bequest  to  the  "  next  of   kin "  of   either   of 


'kin* 


representation  along  with  those  who 
are."  Hawkins  on  Wills  97  ;  1  Rep. 
on  Leg.  119  ;  Flood  on  "Wills  556,  note 
i,  698.  "A  reference  to  next  of  kin, 
as  if  1  had  died  intestate,  means  the 
next  of  bin  according  to  the  statutes." 
O'Hara  on  Int.  of  "Wills  319.  And 
where  in  a  gift  to  next  of  kin,  the 
statute  is  expressly  referred  to,  repre- 
sentatives of  those  entitled  come  in,  if 
they  would  take  by  the  statute.  Haw- 
kins on  "Wills  98  ;  Theobald  on  Wills 
169  ;  O'Hara  on  Int.  of  Wills  319.  And 
in  Pinkham  «.  Blair,  57  N.  H.  337, 
the  term  was  held  to  refer  to  the 
Statute   of  Distributions. 

It  has  been  generally  held  that  hus- 
band or  wife  is  not  included  in  "  next  of 
kin  "  without  reference  to  the  statute, 
Hawkins  on  Wills  99  ;  Th^bald  on 
Wills  169  ;  Flood  on  Wills  697  ;  3  Redf. 
on  Wills  77  ;  1  Rep.  on  Leg.  119  ; 
Brookfleld  v.  Allen,  6  Allen  585  ;  Hara- 
den  ■!).  Larrabee,  113  Mass.  431 ;  Town- 
send  «.  Radcliffe,  44  111.  446  ;  or  with 
reference  to  the  statute,  Whitaker  v. 
Whitaker,  6  Johns.  112  ;  Stewart  v. 
Stewart,  7  Johns.  Ch.  339  ;  Wright  v. 
Trustees  Methodist  Episcopal  Church, 
1  HofEm.  Ch.  318  ;  Lucas  «.  New  York 
Central  Railroad,  21  Barb.  245 ;  Green  v. 
Hudson  River  Railroad,  32  Barb.  25  ; 
Murdock  v.  Ward,  67  N.  Y.  887,  revg. 
8  Hun  9  ;  Luce  v.  Durham,  69  Id.  36  ; 
Keteltas  v.  Keteltas,  72  Id.  312  ;  Piatt 
-D.  Mickle,  18  N.  Y.  Supp.  408  ;  Ham- 
lin V.  Osgood,  1  Redf.  409 ;  Slosson  v. 
Lynch,  43  Barb.  147  ;  Donnington  v. 
Mitchell,  1  Gr.  Ch.  247;  Waters  «. 
Tazewell,  9  Md.  291  ;  Peterson  ii. 
Webb,  4  Ired.  Eq.  56.  But  see 
contra  Johnson  ■».  Johnstone,  13 
Rich.  Eq.  260  ;  In  Matter  of  Collins, 
36  L.  T.  R.  (N.  S.)  487,  a  son's  wife  was 


included  in  a  gift  to  next  of  kin  of  son 
according  to  the  statute,  there  being 
also  a  gift  to  the  next  of  ,kin  of  a 
daughter  accordmg  to  the  statute, 
"exclusive  of  her  husband."  But 
in  Wetter  v.  Walker,  62  Ga.  143,  the 
husband  was  excluded  in  favor  of  the 
children,  where  the  gift  was  "to  such 
persons  as  may  at  the  time  of  her  death 
come  under  the  designation  of  her 
next  of  kin  by  the  Statute  of  Distribu- 
tious." 

Next  of  kin,  unless  otherwise  ex- 
pressed, includes  half-blood  as  well  as 
whole  blood,  Theobald  on  Wills  168 ; 
or  an  adopted  child,  Johnson's  Appeal, 
88  Pa.  St.  346  ;  but  not  an  illegitimate 
child's  illegitimate  brothers  and  sisters, 
in  a  trust  for  such  illegitimate  child, 
with  remainder  to  "  such  persons  as 
would  be  his  next  of  kin  under  the 
Statute  of  Distributions."  Estate  of 
Standley,  5  L.  R.  Eq.  303.  Where, 
however,  in  a  trust  for  the  statutory 
next  of  kin,  the  testator  added  "and  it  is 
hereby  declared  that  A.  (the  daughter  of 
B.)  shall  for  the  purposes  of  this  trust 
be  deemed  the  lawful  child  of  B."  A., 
though  an  illegitimate  daughter  of  B., 
was  allowed  to  take  as  next  of  kin. 
Wilson  «.  Atkinson,  4  De  G.  J.  &  S. 
455,  revg.  33  Beav.  536.  Next  of  kin 
of  two  persons  named  in  the  will  must 
be  next  of  kin  of  both,  2  Redf.  on 
Wills  77 ;  but  where  there  are  no  next  of 
kin  of  both  a  remainder  "  to  be  equally 
divided  among  the  next  of  kin  of  my- 
self and  my  said  wife,"  goes  half  to  the 
next  of  kin  of  each,  Jones  v.  Oliver, 
3  Ired.  Eq.  369;  so  "to  be  divided 
after  my  wife's  death  among  our  next 
of  kin,"  there  being  no  one  of  kin  to 
both.  Cooper  «.  Cannon,  1  Phill.  Eq. 
83. 
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half-blood : 


them  (e).  But  it  was  observed  by  Lord  Eldon,  in  *Garrick  «. 
,  Lord  Camdem  (/"),  that  it  was  competent  to,  and  required  from,  the 
court,  to  look  through  the  whole  will,  and  to  see  whether,  from  the 
whole,  an  intention  was  manifested  to  include  the  wife  among  those 
who  were  to  be  taken  more  strictly  as  next  of  kin  ;  a  description 
prima  facie  excluding  her  {g). 

Persons  related  to  the  testator  by  the  half-blood  are  equally  of 
"  kin "  to  him  with  those  of  the  whole-blood,  and 
equally  entitled,  with  respect  to  the  description  of 
"  nearest  of  kin  "  in  a  will,  to  every  preference  over  the  more  remote 
kindred  of  the  testator  (A). 

It  remains  to  consider  to  what  kindred  the  description  "next  of 
to  what  kin  the  ^''^"  extends.  Mr.  Justice  Buller  in  Phillips  v.  Garth 
of  kfa^'^'extends'  (*)  decided,  that  under  a  bequest  of  a  residue  to  the 
testator's  executors  "to  be  equally  divided  amongst 
his  next  ofhin,  share  and  share  alike,"  all  his  next  of  kin  were  entitled 
who  could  have  claimed  under  the  statute  in  case  of  an  intestacy.  But 
this  decision  has  been  overruled  (A;),  and  it  is  now  established  that  if 


(e)  Nichols  «.  Savage,  cited  in 
Bailey  ®.  Wright,  18  Ves.  53.  Grarrick 
».  Lord  Camden,  14  Ves.  372.  Nor  can 
a  widow,  as  such,  take  under  a  limita- 
tion to  the  next  of  kin  of  her  husband, 
according  to  the  Statute  of  Distribu- 
tions :  Cholmondeley  «.  Lord  Ashbur- 
toD,  6  Beav.  86  :  8eeus,  under  a  bequest 
to  such  persons  as  would  have  been 
entitled  under  the  statute  in  case  of 
intestacy :  Jenkins  «.  Gower,  3  Coll. 
537  ;  and  see  Ash  v.  Ash,  33  Beav.  187. 
Starr  v.  Newberry,  33  Beav.  436.  But 
a  husband  would  not  take  under  a  be- 
quest "  to  such  persons  as  would  be 
entitled,  as  next  of  kin  or  otherwise, 
under  the  Statute  of  Distributions  "  to 
the  personal  estate  of  his  wife  ;  but  he 
is  not  entitled  under  any  of  the  statutes, 
but  paramount  thereto :  Milne  ».  Gil- 
bart,  3  De  Gex,  M.  &  G.  715.  5  De 
Gex,  M.  &  G.  510.  Where  the  bequest  is 
to  the  persons  who  would  have  been 
entitled  to  the  personal  estate  of  a  wife, 
_in  case  she  had  died  intestate  and  with- 
out being  married,  the  husband  only  is 
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excluded  and  not  the  children  of  the 
marriage^  Norman's  Trust,  3  De  Gex, 
M.  &  G.  965.  Pratt  v.  Mathew,  23  , 
Beav.  338.  8  De  Gex,  M.  &  G.  533. 
Where  the  testator  refers  to  the  Statute 
of  Distributions  in  such  a  manner  as 
shows  that  the  persons  who  are  to  take, 
are  to  take  according  to  the  title  given 
by  the  statute,  they  will  take  as  tenants 
in  common :  Downes  v.  Bullock,  25 
Beav.  54.  Bullock  «.  Downes,  9  H.  L. 
C.  1.  But  where  there  is  no  such 
reference  they  will  take  as  joint  tenants  : 
Lucas  V.  Brandreth,  38  Beav.  374.  Re 
Greenwood's  Will,3  GifE.  390. 

(/)  14  Ves.  383. 

(j?)  See  also  M'Leroth  ®.  Bacon,  5  Ves. 
159,  for  an  instance  where  a  relation  hy 
marriage  may  be  included  in  the  word 
"  family." 

(/»)  Collingwood  ».  Pace,  1  Vent.  434. 
Brown  «.  Wood,  AUeyn,  36.  Ante,  p. 
*359. 

(i)  3  Bro.  C.  C.  64. 

\k)  Elmsley  ®.  Young,  3  M.  &  K.  780 
(in  which    the    Lords    Commissioners 
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the  words  are  "  next  of  kin,"  and  there  is  nothing  to  show  that  the 
testator  had  reference  to  the  Statute  of  Distributions,  or  to  a  division 
as  in  case  of  intestacy,  the  nearest  of  kin  only  are  entitled  (?).  Hence 
a  *surviving  brother  of  the  intestate  will  be  entitled,  in  exclusion  of 
the  children  of  a  deceased  brother  or  sister  (rri).  A  fortiori,  the 
nearest  of  kin  will  be  alone  entitled  under  a  bequest  to  "  next  of  kin 
in  equal  degree  "  (n). 

Accordingly,  where  by  the  marriage  settlement  of  Emily  M.,  the 
ultimate  limitation  of  a  sum  of  10,OOOZ.  which  her  father  thereby 
covenanted  to  pay,  was  to  "  such  person  or  persons  as  at  the  time  of 
her  death  should  be  her  next  of  kin  "  /  and  she  died  leaving  her  hus- 
band and  a  child  of  the  marriage  and  her  own  father  and  mother  sur- 
viving, it  was  held  by  the  House  of  Lords  in  Withy  v.  Mangles  (o), 
that  her  father,  mother,  and  child  were  entitled,  under  the  limitation, 
to  the  10,000^.  in  joint  tenancy  :  for  that  the  words  "  next  of  kin  " 
used  simpliciter,  must  be  construed  in  their  natural  meaning  of  nearest 
in  proximity  of  blood,  and,  by  the  law  of  England,  the  child  and  the 
parent  are  equal  in  degree  of  proximity,  i.  e.  both  are  in  the  first 
degree  though  the  child  (and  the  lineal  descendants  of  the  child)  is 
preferred  in  the  succession  to  property  {p),  and  consequent  grant  of 
administration  [q). 

Again,  in  Cooper  v.  Denison  [r),  a  testator  bequeathed  the  residue 
of  his  effects  to  his  wife  for  life,  remainder  to  his  daughter  absolutely; 
but  if  his  wife  survived  his  daughter,  then  at  his  wife's  death,  one- 
third  of  the  capital  was  to  go  according  to  her  will,  and  the  other  two- 
thirds  were  to  be  paid  "  to  my  other  the  next  of  kin  of  my  paternal 
line  " ;  He  died,  possessed  of  personal  estate  only,  leaving  his  wife 
and  daughter,  and  three  brothers  surviving  :  The  daughter  died,  leav- 

Shadwell  and  Bosanquet  overruled  the  J.  504.    Under  a  devise  of  land  "  to  my 

decree  of  Sir  John  Leach,  M.  E.,  iUd.  nearest  of  kin  by  way  of  heirship,"  it 

83,  and  his  decision  in  Hinckley  ®.  Mac-  was  held  that  the  heir  was  entitled, 

larens,  1    M.   &    K.   27).      "Withy    v.  though  not  next  of  kin :  Williams  v. 

Mangles,  10  CI.   &  F.  315.    Rook  v.  Ashton,  1  Johns.  &  H.  115. 

Att.-Gen.,   31   Beav.    313.     Avison  «.  (m)    See    Brandon    «.     Brandon,    3 

Simpson,  Johns.  43.  Swanst.  313.     Elmsley  v.  Young,  3  M. 

(0  Smith  V.  Campbell,  19  Ves.  404.  &  K.  780. 

And  the  law  is  the  same  where  a  be-  (ra)  Wimbles  «.  Pitcher,  13  Ves.  433. 

quest  is  to  the  "next  of  kin  in  blood"  :  (o)  10  CI.  &  F.  315,  alBrming  the  de- 

Halton  V.  Foster,  L.  R.  3  Ch.  505.     Re  cree  of  Lord  Langdale,  4  Beav.  358. 

Gryll's  Trust,  L.  R.  6  Eq.  589.     See  also  (p)  See  post,  p.  *1367. 

the  cases  cited  in  note  (J).     And  see  {q)  Ante,  p.  *360. 

further  Nicholls  v.  Haviland,  1  Kay  &  (r)  13  Sim.  290. 
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ing  children,  before  her  mother :  On  the  death  of  the  mother,  the 
question  ultimately  was,  who  were  to  take  the  two-thirds,  as  being  at 
the  death  of  the  widow  the  testator's  *"  next  of  kin  of  his  paternal 
line."  It  was  contended  for  the  grandchildren,  that  as  being  the  sole 
next  of  kin,  ex  parte  paterna,  according  to  the  Statute  of  Distributions^ 
they  were  exclusively  entitled  to  the  fund  :  On  the  part  of  the 
brothers,  it  was  argued  that  the  computation  of  degrees  of  kindred  in 
this  case  ought  to  be  made  in  conformity  with  the  Canon  Law,  accord- 
ing to  which  the  brothers  of  the  testator  were  nearer  of  blood  than  his 
grandchildren,  and  were  therefore  exclusively  entitled  as  his  next  of 
kin  :  But  Shadwell,  V.-C,  decided  against  the  exclusive  claim  on 
either  side,  being  of  opinion,  that,  as  the  question  related  to  personal 
estate,  the  mode  of  computation  ought  to  be  in  conformity  to  the  civil 
law,  according  to  which  the  grandchildren  and  brothers  were  in  equal 
degree  of  kindred  :  And  his  Honor  further  held,  that  the  brothers,  as 
well  as  the  grandchildren,  were  entitled  ;  for  that  the  court  must  not 
look  at  the  Statute  of  Distributions,  but  must  inquire  who  were  the 
next  of  kin,  irrespective  of  that  statute. 

Where  a  testator  dii'ected  that  the  interest  and  dividends  of  the 
Nearest  of  kin  in  remainder  of  his  stock  should  be  invested,  so  as  to 
the  ma  e  ine.  accumulate  until  the  end  of  twenty-one  years  from  his 
death,  when  the  whole  was  to  be  disposed  of  toward  his  "  then  nearest 
of  kin  in  the  male  line  in  preference  to  the  female  line,  it  was  held  by 
Wood,  V.-C,  and  by  the  Lords  Justices  and  also  by  the  House  of  Lords, 
that  the  son  of  the  testator's  paternal  uncle  was  not  entitled  in  pref- 
erence to  the  testator's  sister  (s). 

The  natural  and  ordinary  meaning  of  the  phrase  "  next  of  kin  "  is 
"Next  of  kin"  ^^^^  of  kin  at  the  death  of  the  persons  whose  next  of 
S™the°  to»th''ot  ^^^  i^  spoken  of  :  And  this  construction  ought  to  pre- 
Sfwn^are'spo'ken  "^^il,  whether  the  will  speaks  of  the  testator's  own  next 
°'  ■  of  kin,  or  of  the  next  of  kin  of  some  other  person,  unless 

the  context  demonstrates  that  such  a  construction  would  counteract 
the  apparent  intention  of  the  testator  {t).  And  the  rule  is  not  *varied 
by  the  circumstance  that  the  bequest  to  the  next  of  kin  is  preceded 


(«)  Boys  V.  Bradley,  10  Hare,  389.    4  H.  L.  C.  1.    HoUoway  «.  Radcliffle,  33 

De  Gex,  M.  &  G.  58.     S.  C.  5  H.  L.  C.  Beav.  163.    Eagles  v.  Le  Breton,  L.  R. 

875,  nomine  Sayer  v.  Bradley.  15  Eq.  148.     Mortimore  v.  Mortimore,  4 

{t)  Gundry  v.  Pinniger,  1  De  Gex,  App.  Cas.  448.    See  Re  Rees,  44  C.  D. 

M.  &  G.  505,  506.     Downes  ».  Bullock,  484. 
25    Beav.   64.    Bullock  v.   Downes,  9 
[*986]         [*987] 


Ch.  II.  §  ii.J 


Description  of  Legatee. 


403 


by  a  bequest  of  the  fund  to  a  tenant  for  life  (u),  or  that  the  bequest  is 
contingent  on  an  event  which  may  or  may  not  happen  («). 

Where,  indeed,  the  tenant  for  life  is  himself  one  of  the  next  of  kin, 
it  was  at  one  time  thought  that  the  rule  was  inapplicable, 
and  that  the  next  of  kin  intended  to  take  must  be  the  of'^kfn,"  "afte/^ 
next  of  kin  living  at  the  death  of  the  tenant  for  life,  for^iife  to  one  of 
But  the  law  is  now  settled  by  a  long  series  of  cases,  that  to  the  sole  next  of 
if  there  is  nothing  in  the  context  of  the  will,  or  the  ^^' 
circumstances  of  the  case,  to  control  the  natural  meaning  of  the 
*testator's  words,  his  next  of  kin  living  at  his  death  will  be  entitled  ; 
and,  that  if  the  tenant  for  life  happens  to  be  one  of  such  next  of 
kin,  or  to  be  solely  such  next  of  kin,  he  is  not  on  that  account  to  be  ex- 
cluded (2/).39     But  where  the  context  demonstrates  that  the  person  or 


{u)  The  rule  was  applied  by  Romilly, 
M.  R.,  in  Cable  v.  Cable,  16  Beav.  507, 
where  the  bequest  was  to  the  testator's 
wife  for  life,  with  remainder  to  his 
children  living  at  his  death  ;  and  if 
there  should  be  none  (which  happeoed), 
tlieri,  and  in  such  case,  the  fund  should 
belong  to  the  persons  who  should  then 
be  entitled  to  take  out  administration  to 
his  effects  ;  His  Honor  being  of  opinion 
that  the  word  "tlien"  must  be  construed 
as  an  adverb  referring  to  the  event  and 
not  to  the  time.  A  similar  construction 
of  the  word  "  then,"  prevailed  in  Ware 
v.  Rowland,  2  Phill.  Ch.  C.  635,  637. 
Guudry  «.  Pinniger,  14  Beav.  94.  1  Be 
Gex,  M.  &  G.  502.  Wheeler®.  Adams, 
17  Beav.  417.  Bullock  «.  Downes  {obi 
sup.),  and  the  rule  also  prevails  where 
the  word  "then,"  the  adverb  of  time, 
is  used  not  in  connection  with  the  de- 
scription of  the  class  (as  in  Re  Sturge 
and  Great  Western  Railway  Co.,  19  C. 
D.  444) :  but  in  connection  with  the 
time  at  which  the  eil'ate  is  to  come  into 
being  :  Mortimer  ».  Slater,  7  C.  D.  322. 


But  in  other  cases  the  word  "  then,"  by 
the  context,  has  been  held  to  refer,  as 
an  adverb  of  time,  to  the  period  at 
which  the  prior  life  interest  would  deter- 
mine :  Long  «.  Blackall,  3  Ves.  486. 
Re  Edgington's  Trust,  3  Drew.  203. 
Olney  «.  Bates,  ibid.  319.  Finder  v. 
Finder,  28  Beav.  44.  Wharton  v.  Bar- 
ker, 4  Kay  &  J.  483.  Thus  in  Re  Sturge 
and  Great  Western  Railway  Co.,  19 
CD.  444,  where  a  testator  gave  property 
in  trust  for  the  benefit  of  the  persons 
who  at  a  time  subsequent  to  his  own 
death  should  by  virtue  of  the  Statutes 
of  Distribution  be  his  next  of  kin,  the 
class  was  held  to  be  an  artificial  class 
to  be  ascertained  on  the  hypothesis  that 
the  testator  lived  up  to  and  died  at  the 
subsequent  period  of  time.  See  also 
Holgate  V.  Jennings,  34  Beav.  79.  Gill 
«.  Barratt,  29  Beav.  372.  See  Moss  v. 
Dunlop,  Johns.  490,  as  to  the  eflEect  of 
the  words  "for  the  time  being." 

(x)  Bird  1).  Luckie,  8  Hare,  301. 

(y)  Holloway  ii.  Holloway,  5  Ves.  399. 
Doe  «  Lawson,  3  East,  278.     Fearce  v. 


89.  But  a  devise  to  testator's  son 
for  life  with  remainder  over  on  his 
death  without  issue  to  testator's  next  of 
kin  has  been  held  to  go  to  testator's  next 
of  kin  exclusive  of  such  son.    Delaney 


v.  McCormack,  35  Hun  574,  aflSrmed  88 
N.  Y.  So,  Gourdin  v.  Shrewsbury,  11 
S.  C.  1,  where  the  remainder  was  to 
testator's  "  legal  representatives." 
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persons  to  take  under  the  description  of  next  of  kin,  is  a  person  or 
persons,  to  be  ascertained  at  a  future  period,  or  that  it  is  the  testator's 
intention  to  exclude  the  tenant  for  life  from  the  description  of  next 
of  kin,  the  expression  must  be  necessarily  understood  as  meaning  the 
testator's  next  of  kin,  living  at  the  death  of  the  tenant  for  life  (s). 

In  Scott  V.  Moore  (a),  a  fund  was  bequeathed  to  Elizabeth  B.  for 
life,  and  after  her  death  for  her  children  ;  and  if  she 
fund  shall  be  dis-  died  without  leaving  a  child,  the  testator  directed  that 
SarcoiTrse  of°acf-  the  fund  should  he  considered  as  part  of  his  personal 
estate,  and  should  be  disposed  of  in  a  due  course  of  ad- 
ministration ;  and  *he  gave  her  the  residue  of  his  eJBEects,  she  paying 
thereout  his  debts  and  funeral  and  testamentary  expenses  ;  and  he 
■made  her  executrix  :  On  her  death  without  children,  it  was  contended, 
on  behalf  of  the  testator's  widow  and  next  of  kin,  that  the  words  "  a 
■due  course  of  administration  "  meant  that  the  fund  should  be  dis- 
tributed under  the  statute  :  But  Sir  L.  Shadwell,  V.-C,  held  other- 
wise, being  of  opinion  that  the  fund  belonged  to  the  personal  repre- 
sentative of  Elizabeth  B.,  as  the  residuary  legatee. 

6.  "  Family."  *"  The  description  "  family  "  in  a  bequest  of  person- 
alty, although  it  may  comprise  the  same  persons  as 
"  kindred  "  or  relations,  or  even  receive  a  still  wider  in- 


•6,    "  Family." 


Vincent,  1  Cr.  &  M.  598.  3  Bing.  N.  C. 
328.  3  Keen,  330.  Stert «.  Platel,  5 
Bing.  N.  0.  434.  Elmsley  «.  Young, 
^  M.  &  K.  780.  Jennings  ».  Newman, 
10  Sim.  319.  Smith  ».  Smith,  13  Sim. 
317.  Urquhart  v.  Urquhart,  13  Sim. 
613.  Withy  v.  Mangles,  4  Beav.  858. 
10  CI.  &.  F.  215.  Nicholson  ■o.  Wilson, 
14  Sim.  549.  Jenkins  ».  Gower,  3  Coll. 
537.  Willsinson  ».  Garrett,  ibid.  643. 
Allen  V.  Thorp,  7  Beav.  73,  75.  Las- 
l)ury  v.  Newport,  9  Beav.  376.  SeifEerth 
V.  Badham,  9  Beav.  370.  Say  v.  Creed, 
5  Hare,  580,  587.  Baldwin  v.  Rogers,  3 
De  Gex,  M.  &  G.  649,  656,  657.  Re 
Barber,  1  Sm.  &  G.  118.  Gorbell  «. 
Davison,  18  Beav.  556.  Lee  ».  Lee,  1 
Dr.  &  Sm.  85.  See  Clarke  v.  Hayne, 
43  C.  D.  529. 

(a)  Briden  «.  Hewlett,  3  M.  &  K.  90. 

Butler  B.  Bushnell,  3    M.    &  K.   333. 

Booth  u.   Vicars,   1    Coll.  6.      Bird  ®. 

Wood,  3  Sim.  &  Stu.  400  (as  explained 
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in  Elmsley  «.  Young,  3  M.  &  K.  83,  89. 
Urquhart  v.  Urquhart,  18  Sim.  627). 
Clapton  «.  Bulmer,  10  Sim.  436.  5M.  & 
Cr.  108.  Minter  «.  Wraith,  13  Sim.  53. 
Cooper  V.  Denison,  13  Sim.  390.  Say 
•».  Creed,  5  Hare,  580.  Finder  s.  Fin- 
der, 28  Beav.  44.  Chalmers  v.  North, 
38  Beav.  175.  Re  Greenwood's  Will, 
3  GifE.  390.  Lees  v.  Massey,  3  De  Gex, 
F.  &  J.  113.  See  also  Tiffin  «.  Long- 
man,  15  Beav.  375.  It  has  been  doubted 
whether  Jones  «.  Colbeck,  8  Ves.  38, 
which  was  decided  on  this  principle, 
was  properly  within  it.  And  the  cur- 
rent of  later  authorities  (supra,  note  {y) ) 
seems  to  justify  the  extension  of  this 
doubt  to  some  of  the  cases  above  cited. 

(a)  14  Sim.  35. 

40.  ' '  Family:  Father,  mother  and  chil- 
dren— all  the  individuals  who  live  under 
the  authority  of  another,  including  the 
servants  of  the  family — all  the  relations 
who  descend  from  a  common  ancestor 
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terpretation  (5),  yet  primarily  and  independently  of  context  showing 
the  contrary,  will  be  read  as  meaning  "  children  "  («),  to  the  exclusion 
even  of  the  wife  (c?).  But  this  acceptation  of  the  term  "family," 
may  be  narrowed  or  enlarged  by  the  context  of  the  will  (e),  so  as  in 


(6)  Omwys  ».  Colman,  9  Ves.  323. 
Oraat  ».  Lynam,  4  Russ.  393.  A  power 
to  an  unmanied  woman  to  appoint  a 
fuud  amongst  "her  o-<nn  family  or  next 
of  kin  "  was  held  not  to  be  confined  to 
her  statutory  next  of  kin  but  to  be 
capable  of  extension  to  any  relative. 
Snow  ».  Teed,  L.  R.  9  Eq.  633. 

(c)  Pigg  V.  Clarke,  3  C.  D.  673.  Re 
Terry's  Will,  19  Beav.  580.  See  also 
Barnes  ii.  Patch,  8  Ves.  604.  Wood  v. 
Wood,  3  Hare,  65.     Beals  v.   Crisford, 


13  Sim.  593.  Gregory  v.  Smith,  9  Hare, 
708.  Re  Parkinson's  Trusts,  1  Sim.  N. 
S.  343.  Burt  i).  Hellyar,  L.  R.  14  Eq. 
160.  Re  Hutchinson  and  Tenant,  8  C. 
D.  540.  See  also  Lord  Alvanley's  ob- 
servation in  M'Leroth  v.  Bacon,  5  Ves. 
159,  166. 

(d)  Re  Hutchinson  and  Tenant,  8  C. 
D.  540. 

(e)  See  the  observations  of  James,  L. 
J.,  in  Lambe  «.  Eames,  L.  R.  6  Ch. 
597,  600. 


or  who  spring  from  a  common  root." 
Bouvier  Law  Diet.  "  The  word  'fanir 
ily '  when  applied  to  personal  property 
is  synonymous  with  '  kindred '  or  '  re- 
lations.' "  1  Rop.  on  Leg.  187.  "  The 
word  '  family '  may  mean  a  man's  house- 
hold, consisting  of  himself,  his  wife, 
children  and  servants  ;  it  may  mean  his 
wife  and  children  or  his  children  ex- 
cluding his  wife  ;  or  in  the  absence  of 
wife  and  children,  it  may  mean  his 
brothers  and  sisters,  or  next  of  kin ;  or 
it  may  mean  the  genealogical  stock 
from  which  he  may  have  sprung."  3 
Story  Eg.  Jur.  1065.  "  The  term  'fam- 
ily' primarily  means  children,  as  re- 
gards bequests  .  .  In  devises  of 
realty  '  family '  means  heirs  or  heirs  of 
the  body.  .  .  .  The  word  '  family ' 
however  will  often  be  construed  to  mean 
relatives  rather  than  children.  .  .  . 
The  general  meaning  of  a  term  obtains 
of  course  in  Wills  only  where  the  terms 
in  question  are  not  interpreted  by  the 
context."  O'Hara  on  Int.  of  Wills  817. 
See  also  3  Jarm.  on  Wills  633  ;  Hawkins 
on  Wills  89  ;  Theobald  on  Wills  160 ; 
Flood  on  Wills  513,  698  ;  2  Redf.  on 
Wills  71 .    It  has  been  construed  to  mean 


"  relations    or    kindred."     Huling  v. 
Fenner,  9  R.  I  411. 

"  If  the  interest  were  mere  person- 
alty, the  term,  if  standing  alone,  was 
formerly  void  for  uncertainty.  .  . 
If  the  interest  was  realty,  the  term  fam- 
ily was  rarely  or  never  void  for  uncer- 
tainty, but  was  rather  construed  to 
mean  heir."  O'Hara  On  Int.  of  Wills 
318.  See  also  3  Redf.  on  Wills  73, 
where  the  rule  is  declared  by  Judge 
Redfleld  to  be  that  the  bequest  shall  be 
upheld  "if  it  can  be  fairly  made  out 
what  the  testator  intended  by  the  word 
family  "  ;  and  to  the  same  effect,  Haw- 
kins on  Wills  89.  But  in  Neo  v.  Neo, 
6  L.  R.  P.  C.  381,  a  devise  of  houses  to 
be  kept  for  a  residence  for  the  famiilies 
of  A.  and  B.  was  held  too  uncertain. 
In  Tolson  «.  Tolson,  10  Gill  &  J.  159,  a 
request  that  devisees  "  take  care  of  their 
brother  John  and  his  family,"  was  held 
to  designate  no  individual  persons  and 
to  be  void  for  uncertainty.  And  in 
Lambe  «.  Eames,  10  L.  R.  Eq.  267, 
afd.  6  L.  R.  Ch.  App.  597,  a  devise  to 
A.  "to  be  at  her  disposal  in  any  way 
she  may  think  best  for  the  benefit  of 
herself  and  family,"  was  held  to  be  an 
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some  instances  to  mean  heir  (/),  or  it  may  even  include  relations  by- 
marriage  {g).  So  where  a  testator  directed  his  business  to  be  carried 
on  by  his  wife  and  son  for  the  mutual  benefit  of  the  family,  it  was 
held,  that  the  *testator,  in  the  words  "my  family,"  intended  to  com- 
prise his  wife  (A).  So  where  (i)  a  testator  devised  certain  estates  by 
name,  together  with  his  farming  stock  and  furniture,  to  his  beloved 
wife,  to  sell,  to  discharge  all  his  creditors  ;  and  he  constituted  his 
wife  and  another  person  his  executors,  whom  he  appointed  to  sell  and 
dispose  of  his  estate  and  chattels,  in  such  manner  as  they  should  jointly 
agree  upon  ;  or  not  to  sell  them,  if  it  seemed  most  advisable  to  keep 
them,  or  in  any  way  they  should  think  proper,  so  that  every  creditor 

It  has  been  held  not  to  include  hus- 
band or  wife  in  some  cases,  Heck  d. 


absolute  gift  to  A.,  which  she  could 
bestow  on  an  illegitimate  son  of  one 
of  her  sons.  In  Walker  «.  GriflBn,  11 
Wheat.  375,  a  devise  "  to  the  families 
of  A.  and  B.,  children  in  equal  propor- 
tions," was  held  valid,  and  the  cWldren 
of  A.  and  B.  took  jper  stirpes.  In  Hill 
V.  Bowman,  7  Leigh  650,  a  devise  "  for 
the  purpose  of  aidimg  any  of  the  mem- 
bers of  my  family  who  may  be  in  dis- 
tress," was  held  sufiSciently  certain  and 
valid ;  so,  for  the  use  of  A.  and  her 
family.  Harper  ®.  Phelps,  21  Conn. 
359. 

"  The  courts  will  apparently  lean  to 
the  meaning  of  children  even  in  devises 
of  realty,  vhere  there  is  nothing  to 
show  that  heirs  of  the  body  were  in- 
tended, and  generally  with  regard  to 
personalty,  family  prima  facie  means 
children."  Theobald  on  Wills  161.  So 
too,  Hawkins  on  Wills  90  ;  O'Hara  on 
Int.  of  Wills  317  ;  2  Story  Eq.  §1065b  ; 
3  Eedf.  on  Wills  72.  This  has  also  been 
held  in  Whelan  «.  Reilly,  3  W.  Va.  610. 
So  too,  Domlnick  v.  Sayre,  3  Sandf. 
Ch.  555',  where /ffim«7j/ was  held  to  mean 
children  in  a  power  of  appointment  to 
"  any  of  the  male  descendants  of  the 
family  of  A."  In  Taylor  v.  Watson, 
35  Md.  519.  a  devise  to  A.,  in  trust  for 
the  support  of  B.  "  and  his  family," 
was  held  to  include  not  only  B.'s 
living  children,  but  the  child  of  a  de- 
ceased child. 
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Clippenger,  5  Pa.  St.  388  ;  Wallace  v. 
McMicken,  2  Disney  564 ;  in  other 
cases,  to  include  wife  and  children : 
Osgood  «.  Levering,  33  Me.  464  ;  Ad- 
dison V.  Boone,  2  Bland  606  ;  Bowditch 
«.  Andrews,  8  Allen  341  ;  Chase  v. 
Chase,  2  Allen  101.  In  Bates  v.  Dew- 
son,  128  Mass.  334,  wife  and  child  were 
included  and  a  stepson  was  excluded. 

Where  such  intention  appears,  the 
term  has  been  confined  to  such  children 
as  remain  at  home  with  their  parents 
in  a  devise  to  testator's  children  for  sup- 
port of  themselves  "  and  their  fami- 
lies," Bradlee  «.  Andrews,  137  Mass. 
50 ;  and  see  Andrews  v.  Andrews,  7 
Heisk  234 ;  Stuart  v.  Stuart,  18  W.  Va. 
675  ;  or  to  children  while  ot  tender 
years  and  entitled  to  support,  Damrell 
V.  Hartt,  137  Mass.  218. 

(/)  Griffiths  V.  Evan,  5  Beav.  241. 
White  «.  Briggs,  15  Sim.  17.  3  Phill. 
Ch.  C.  583. 

(g)  M'Leroth  v.  Bacon,  5  Yes.  159. 
See  White  v.  Briggs,  2  Phill.  Ch.  C. 
583,  as  to  the  construction  of  the  word 
"family  "  when  applied  to  real  and  per- 
sonal estate.  See  also  Williams  ■».  Wil- 
liams, 1  Sim.  N.  S.  358. 

(A)  Blackwell  i>.  Bull,  1  Keen,  176. 

(i)  Woods  V.  Woods,  1  Mylne  &  Cr. 
401.  See  also  Re  Parkinson's  Trusts,  1. 
Sim.  N.  S.  243. 
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had  his  money,  and  if  sold,  "  all  overflush  to  my  wife,  toward  her 
support  and  her  family "  ;  Lord  Cottenham  held  that  the  word 
"family"  could  not  be  confined  to  the  heir,  but  that  the  other  chil- 
dren of  the  testator  must  be  considered  as  also  objects  of  his  bounty  ; 
and  that  if  the  contemplated  event  of  a  sale  took  place,  a  trust,  as  be- 
tween the  widow  and  children,  would  be  created  :  And  that  they 
had  such  an  interest  in  the  devised  estates,  as  enabled  them  to  sustain 
a  bill  against  the  widow  and  her  co-executor,  impeaching  a  sale  on  the 
ground  of  fraud,  and  praying  an  account  of  the  rents  and  profits. 
And  in  a  subsequent  case  (le)  the  same  judge  held  that  where  a  testator 
directed  that  "  all  my  property  shall  be  at  the  disposal  of  my  wife  for 
her  and  her  children,"  she  was  either  a  trustee  of  the  fund  with  a 
large  discretion  as  to  the  application  of  it,  or  she  had  a  power  in 
favor  of  her  children,  subject  to  a  life  interest  in  herself  {?). 

In  Robinson  v.  Waddelow  (m)  where  a  testator  gave  all  *the 
residue  of  his  effects  to  be  divided  equally  between  his  daughters,  and 
their  husbands  and  families ;  Sir  L.  Shad  well,  V.-C,  rejected  the 
words  "husbands  and  families,"  for  uncertainty,  and  held  that  the 
two  daughters  took  the  residue  equally  and  absolutely  (n). 

In  Doe  v.-Flemming  (o),  there  was  a  devise  of  lands  to  the  testa- 
tor's  daughter  for   life,   remainder    to    her   sons    and   .. Younger 
daughters  successively  in  tail,  remainder  to  the  testator's  branches  of  a 
son  for  life,  and  his  sons  and  daughters  in  tail  ;  and  for 
default  of  such  issue,  to  the  "  younger  branches  of  the  family  "  of 
Brown  Willis,  and  their  heirs,  to  be  equally  divided  amongst  them,  as 
tenants  in  common  ;    and  in   default   of  such   issue,  to  the  "elder 
branches  of  the  family  of  Brown  Willis  "  (in  the  same  terms) :  At  the 
time  of  the  making  of  the  will,  and  of  the  testator's  death,  there 

(A)  Crockett  «.  Crockett,  2  Phill.  Ch.  held  to  confer  an  absolute  interest  un- 

C.  553,  overruling  S.  C.  5  Hare,  336.  fettered  by  any  trust. 

(0  See  Accord.     Hart    «.   Tribe,    18  (to)  8  Sim.  134. 
Beav.  315.     And  see  further  Shovelton  («)  See  also  Cooper  ■».    Thornton,  3 
V.  Shovelton,   33  Beav.  143.     Bibby  d.  Bro.  C.  C.  186.     Robinson  v.  Tickell, 
Thompson,  33  Beav.  646.     Mackett  a.  8  Ves.  143.     In  Re  Parkinson's  Trusts, 
Mackett,  L.  R.  14  Eq.  49.,    Curnick  «.  1  Sim.  N.  S.  245,  246,  Lord  Cranworth 
Tucker,  L.  R.  17  Eq.   330.     Le  Mar-  said  that  the  case  of  Robinson  ».  Wad- 
chant  «.  Le  Marchant,  L.  R.  18  Eq.  414.  delow,  8  Sim.  134,  was  not  quite  satis- 
But  see  Re   Hutchinson  and  Tenant,  8  factory  to  his  mind.     See  also  Harland 
C.  D.  540,  and  the  cases  cited  ante,  p.  ■».   Trigg,  1  B.  C.   C.   143.    Hayter  v. 
*97,  note  (to),  in  which  a  gift  of  prop-  Joinville,  3  East,  173. 
erty  with  an  expression  of  confldence  (o)  3  Cr.  M.  &  R.  638. 
as  to  its  disposal  by  the  donee  has  been 
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were  living  two  daughters  of  Brown  Willis,  four  daughters  of  one  of 
those  daughters,  an  only  son  of  Brown  Willis's  eldest  son,  and  an 
only  son  of  his  third  son  :  At  the  expiration  of  the  estate  tail,  limited 
to  the  testator's  grandchildren,  there  were  living  many  descendants  of 
one  of  Brown  Willis's  daughters,  and  of  his  third  son  :  And  it  was 
held  by  the  Court  of  Exchequer  that  the  devise  to  the  branches  of 
Brown  Willis's  family  was  void  for  uncertainty. 

7.  "Executors  and  administrators,"  or  "legal  representatives,"  or 
7.  "Executors  "personal  representatives."  If  there  be  a  bequest  of 
tore,"*o?''"'iegai  personalty  to  A.,  "  his  executors  and  administrators,"*! 
representaHveO^  ^^  jg^^  ^^^  ^jjg  testator's  intention  concur  in  transfer- 
representativev^  ring  to  A.  the  absolute  interest  in  the  legacy  (jo ) ;  and 
where' theTirl  to  ^^  ^-  ^ies  before  the  testator,  the  legacy  will  lapse, 
be  considered  as   ^^^   cannot   be  claimed  by  *his  executors  or  adminis- 

mere     words     or  .^ 

limitation:  trators  (5').     And  SO  it  is  if  the  bequest  be  to  A.  and  his 

"  legal  personal  representative  "  (r),  or  to  A.  and  his  "legal  representa- 
tives," which,  in  its  ordinary  sense,  is  synonymous  with  executors  or 
administrators  :  Accordingly,  in  Price  v.  Strange  (s),  where  there 
was  a  trust  to  sell  land  on  the  determination  of  a  life  estate,  and  to 
pay  and  divide  the  proceeds  amongst  such  of  the  children  as  should 
then  be  living  and  the  legal  representatives  or  representatives  of  him^ 
her  or  them,  as  shall  then  be  dead,  it  was  held  that  the  children  took 
a  vested  interest  on  attaining  the  age  of  twenty-three. 

So  the  words  "  personal  representatives  "  are  to  be  understood  in  the 
ordinary  sense  of  executors  or  administrators,  unless  controlled  by  the 
context  of  the  will  (<).     Accordingly,  in  Saberton  v.  Skeels  (w),  where 

41.  But  a  devise  by  way  of  substitu-  discusses  the  whole  of  the  cases,  first 

tion  "  to  A.  and  B.  or  tJieir  legal  repre-  dealing  with  those  in  which  the  words 

sentatnes  "  will  be  construed  to  mean  personal  representativet,  legal  representa- 

children,  Abbott  ».  Jenkins,  10  Serg.  tims,  or  legal  personal   representatives 

&  R.    296 ;    or  descendants,    Stook's  applied  to  personal  estate  are  read  as 

Appeal,  30  Pa.  St.  349  ;  the  representa-  equivalent  to  executors  and  administra- 

tives  taking  per  stirpes  in  both  cases.  toi's,  and  consequently  as  words  of  lim- 

ip)  Anderson  «.  Dawson,  15  Ves.  537.  itation  when  they  follow  a  limitation 

(?)  See  infra,  p.  *1074.  for  life  to  the  person  to  whose  repre- 

(r)  Taylor  «.  Beverley,  1  Coll.  108,  sentative  the  property  is  given,  and  as  a 

116.     Appleton  ».  Rowley,  L.  R.  8  Eq.  gift  to  executors  and  administrators  in 

139.  that  capacity  when  there  is  no  such 

(«)  6  Madd.  159.  limitation.     He  then  deals  with  those  in 

(t)  In  Stockdale  ».  Nicholson,  L.  R.  which  the  ordinary  sense  of  the  words 

4  Eq.  359,  Malins,  V.-C,  elaborately  is  controlled  by  a  different  intention 

ill)  1  Russ.  &  M,  587. 
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the  limitation  was  to  the  daughter  for  life,  and  then  as  she  should 
appoint,  and  in  default  of  appointment,  to  her  personal  representatives^ 
it  was  held  that  the  executor  was  entitled.  Sir  J.  Leach  there  says 
that  the  ordinary  sense  of  the  words,  "personal  representatives"  i» 
executors  and  administrators. *2 

*So  the  ordinary  legal  sense  of  the  term  "  representatives,"  without 
the  addition  of  "legal"  or  "personal,"  is  executors  or  "representa- 
administrators  (tc).  Accordingly,  where  a  testator  gave  ti™^": 
a  life  interest  in  a  certain  fund,  with  remainder  "  to  be  equally  divided 
between  all  my  cousins-german  now  existing,  or  their  representatives," 
it  was  held,  that  there  being  nothing  in  the  rest  of  the  will  to  conti'ol 
the  primary  legal  meaning  of  the  word  representatives,  the  fund  went 
to  the  executors  or  administrators  of  the  testator's  cousins-german  as^ 
part  of  their  personal  estate  (y). 

Again,  where  there  is  a  bequest  to  A.  for  life,  remainder  to  such 
persons  as  he  shall  appoint  by  will,  and  in  default  of 

^         .  ,  .       ^^^  •'  '.    .  ,  bequest  to  A.  as 

appointment  to  his  executors  or  administrators,  he  may  tenant  for  life,  or 

•  ii-iiii/Nf^T  1  as  one  of  several 

assign   the  fund  absolutely  (»).     oo  where  there  were  tenants  for  life, 

,  .       ^      c  -i  CI  •    J  J    remainder  as    he 

bequests  to  females,  some  or  whom  were  married,  and  shall  appoint,  an* 

,       „        .,     .  .  J-        ii     •  i.-  in  default  of  ap- 

some  single,  tor  their  separate  use  lor  their  respective  pointment,  to  his 
lives,  and  after  their  *decease  to  such  persons  as  they 


appearing  on  the  whole  instrument  so 
as  to  mean  "next  of  kin."  The  cases 
where  the  words  were  held  to  have  their 
ordinary  meaning  are  set  out  in  this 
note.  The  cases  in  which  the  words 
were  held  to  mean  "next  of  kin"  will 
be  found  in  nete  (g),  p.*995,  post.  Smith 
«.  Barneby,  3  Coll.  738.  Ke  Hender- 
son, 38  Beav.  656.  Chapman  v.  Chap- 
man, 33  Beav.  556.  Re  Turner,  3  Dr. 
&  Sm.  501.  HinchliflEe  «.  Westwood,  2 
De  Gex  &  Sm.  316.  Re  Wyndham's 
Trusts,  L.  R.  1  Eq.  390.  Alger  ».  Par- 
rott,  L.  R.  3  Eq.  328. 

43.  So,  Halsey  v.  Paterson,  10  Stew. 
(N.  J.)  445  ;  Ware  ».  Fisher,  3  Yea.  578  ; 
Cox  «.  Curwen,  118  Mass.  198. 

(a)  Re  Crawford's  Trusts,  3  Drewr. 
330.  Corbyn  «.  French,  4  Ves.  418. 
Re  Turner,  2  Dr.  &  Sm.  501,  508.  Re 
Best's  Settlements,  L.  R.  18  Eq.  686. 
But  the  context  of  the  will  and  the  sur- 


rounding circumstances  may  show  that 
"representatives"  is  not  used  to  mean 
legal  personal  representatives,  but "  next 
of  kin  "  or  descendants.  See  Re  Horner, 
37  C.  D.  695. 

(2/)  Re  Crawford's  Trusts,  2  Drewr. 
230,  in  which  case  Kindersley,  V.-C, 
elaborately  and  lucidly  reviewed  all  lh& 
authorities.  See  also  Chapman  ».  Chap- 
man, 38  Beav.  566.  Re  Turner,  2  Dr. 
&  Sm.  501,  508.  Alger  ».  Parrott, 
L.  R.  3  Eq.  328.  Re  Best's  Settlements, 
L.  R.  18  Eq.  686. 

(s)  Kirkpatrick  «.  Capel,  MS.  Sugd, 
Pow.  vol.  i.  p.  79,  6th  edit.  See  Ace. 
Cherry  «.  Boultbee,  3  Keen,  319.  So  a 
bequest  to  a  wife  for  life,  with  remain- 
der to  her  children,  with  remainder  as 
she  shall  appoint,  and  in  default  thereof 
to  her  executors,  administrators  and 
assigns,  gives  her  an  absolute  interest, 
subject  to  the  prior  limitations  and  the 
[*993]        [*994] 
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should  respectively  appoint,  and  in  default  of  appointment  to  their 
respective  executors,  administrators  and  assigns,  it  was  held  that  each 
of  the  legatees,  whether  a  married  or  unmarried  woman,  was  entitled, 
on  petition,  without  executing  any  formal  appointment,  to  an  imme- 
diate transfer  or  payment  to  herself  of  the  corpus  of  her  share  of  the 
fund  (a).  So  where  the  ultimate  limitation  of  a  fund  is  to  the  execu- 
tors or  administrators  of  one  of  several  preceding  tenants  for  life,  it  is 
held  that  the  gift  to  the  executors  or  administrators  constitutes  part 
of  the  estate  of  the  tenant  for  life  (6).  Therefore,  where  the  ultimate 
trust  in  a  marriage  settlement  of  a  fund  belonging  Xo  the  wife  is  to 
her  executors  or  administrators,  her  surviving  husband  will  be  entitled, 
to  the  exclusion  of  her  next  of  kin  (c).  So  where  a  gift,  under  a  will, 
subject  to  a  life  estate  to  the  testator's  widow,  and  to  a  life  estate  to 
his  daughter  and  her  husband  and  the  survivor,  with  power  of  appoint- 
ment to  the  daughter  which  was  not  executed,  was  in  trust  to  pay  the 
fund,  "to  and  for  the  benefit  of  her  executors  or  administrators  "  ;  and 
the  daughter  died  first,  and  then  the  husband,  and  then  the  testator's 
widow ;  it  was  held,  that  the  daughter's  husband,  on  her  death,  be- 
came entitled  to  the  reversionary  interest  in  the  fund  as  part  of  her 

limitation  to  the  estate  (<?). Again,  if  there  be  a  limitation  of  a  fund 

IfterTedeSthtf  *»  t^e  executors  of  A.,  after  the  death  of  B.  and  C,  it 
^■'  does  not  fail  by  the  death  of  B.  and  C.  in  the  lifetime 

of  A.  (e)  :  And  the  executors  of  A.  at  his  death  are  entitled  to  the 
fund  as  part  of  his  residuary  personal  estate  (/"). 

"Dersonai  eo-  ^'^^  the  Ordinary  sense  of  the  words  "legal  representa- 
resentative,"    or  tjye "  may  be  Controlled  by  a  different  intention43  ap- 


power :  Grafltey  ».  Humpage,  1  Beav.  Att.-Gen.  «.  Malkin,  2  Phill.  Ch.  C.  64, 
52,  'per  Lord  Langdale.  But  where  the  post,  p.  *998.  See  also  Howell  «.  Gay- 
trust  was  to  pay  the  income  of  a  fund  to  lor,  5  Beav.  157. 
a  wife  for  her  separate  use  for  life,  and  (c)  Allen  v.  Thorp,  7  Beav.  72. 
that,  after  her  death,  the  principal  {S)  Att.-Gen.  ■».  Malkin,  2  Pliill.  Ch. 
sliould  remain  on  such  trusts  as  she  C.  64.  See  also  Howell  ».  Gayler,  5 
should  appoint  by  will,  and  in  default  Beav.  157. 

of  appointment,  in  trust  for  her  next  of  (e)  Horseman  v.  Abbey,  1  Jac.  &  W. 

Mn  according  to  the  Statute  of  Distribii-  381. 

tion,  it  was  held,  that  she  was  entitled  (/)  Morris  v.  Howes,  4  Hare,  599. 

merely  to  the  income  for  life,  and  not  Post,  p.  *998.     See  also  Howell  i>.  Gay- 

to  the  principal  absolutely :  Hansen  i>.  ler,  5  Beav.  157. 

Miller,  14  Sim.  22.  43.  In  tlie  following  cases  representa- 

(ffl)  Holloway  v.   Clarkson,    2  Hare,  tives  have  been  construed  next  of  kin, 

521-  Phyfe  v.  Phyfe,  3  Bradf.  45  ;  Gibbons 

(J)  Daniel    ».    Dudley,    1    Phill.    1.  v.  Fairlamb,  26  Pa.  St.  217  ;  Drake  «. 
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pearing  upon  *tlie  whole  instrument  (g).  Thus  in  Baines  v.  Ottey  (A), 
where  a  testatrix  gave  real  and  personal  estate  to  trustees,  in  trust  for 
Mary  Knightly  for  lifej  with  remainder  as  she  should  ap- 

.,  t-ij^ijc  •,  •  "  legal  representa- 

pomt ;  and  in  default  of  appointment,  in  trust  to  convey  tive,"  or  "execu- 
the  real  estate  to  such  person  or  persons  as  would  be  the  istrators"  con- 
heir-at-law  of  Mary  Knightly,  and  to  transfer  and  assign  so"  L  ^o°  mean 
the  personal  estate  to  or  amongst  such  person  or  persons 
as  would  be  the  personal  representatives  of  Mary  Knightly  ;  and  Mary 
Knightly  appointed  only  a  part  of  the  personal  estate  ;  Sir  J.  Leach,  M. 
R.,  held,  that  the  next  of  kin,  and  not  the  executors,  were  entitled  to  the 
unappointed  part  of  the  personal  estate  :  And  his  Honor  observed,  that 
the  words  "  to  or  amongst  such  person  or  persons  as  would  be  the  per- 
sonal representatives  of  Mary  Knightly,"  were  not  applicable  to  ex- 
ecutors or  administrators.  So  in  Robinson  v.  Smith  («),  where  a 
testator  bequeathed  700?.  to  his  daughter's  husband,  his  executors,  etc., 
in  trust  to  pay  the  interest  to  his  daughter,  for  her  separate  use,  for 
life,  and  after  her  death,  to  such  persons  as  she  should  appoint  by 
will,  and  in  default  of  appointment,  to  her  "  personal  representatives  "  ; 
and  the  daughter  died  without  having  made  any  appointment  ;  Sir  L. 
Pell,   3  Edw.    Ch.   351  ;   UnderJiill  v.      children  of  a  deceased  child  were  held 


Pleat,  3  Edw.  447  ;  Brokaw  ®.  Hudson, 
13  C.  E.  Or.  135  ;  aourdin  v.  Shrews- 
bury, 11  S.  0.  1 ;  Thompson  d.  Young, 
35  Md.  450  ;  in  which  case  a  legacy  to 
the  "legal  representatives  of  A."  went 
to  his  next  of  kin,  and  not  to  his  execu- 
tors, they  taking  'per  capita  as  being  in 
equal  degree.  And  in  Brent «.  Wash- 
ington, 18  Gratt.  536,  a  gift  to  A.'s 
children  "and  their  representatives  ac- 
cording to  the  Statute  of  Distributions," 
went  to  the  next  of  kin  of  a  deceased 
child  of  A.  ;  and  was  taken  by  her  hus- 
band :  while  in  the  similar  case  of  Wat- 
son «.  Bonney,  3  Sandf .  417,  a  remain- 
der to  "  such  persons  as  would  be  A.'s 
legal  re-presentativesby  the  Statute  of  Dis- 
tributions," went  to  the  next  of  kin,  and 
not  the  husband.  But  a  remainder  to 
be  divided  "among  my  personal  repre- 
sentatives as  personal  property"  will  go 
to  the  next  of  kin  according  to  the 
statute  including  the  widow.  Matter 
of  Hall,  3  Dem.  113.  So,  in  Farnam  v. 
Parnam,  53  Conn.  361,  the  widow  and 
[*995] 


to  be  entitled  to  his  share  in  a  gift  of 
annual  income  to  testator's  children 
"and  the  legal  representatives"  of 
deceased  children.  So,  where  the  estate 
was  to  be  divided  among ' '  my  children 
then  living  and  the  heirs  and  legal  rep- 
resentatives of  such  of  them  as  may 
be  then  deceased."  Estate  of  Potter,  13 
Phila.  818. 

(g)  Robinson  «.  Smith,  6  Sim.  47. 
Baines  v.  Ottey,  1  M.  &  K.  465  :  Walter 
V.  Makin,  6  Sim.  148.  Styth  v.  Monro, 
ibid.  49  ;  King  «.  Cleaveland,  4  De  Gex 

6  J.  477.     See  Briggs  v.  Upton,  L.  R. 

7  Ch.  376,  where,  in  a  settlement,  the 
words  "  to  pay  to  legal  representatives 
in  a  due  course  of  administration,"  were 
held  by  Lord  Hatherley,  L.  C,  affirm- 
ing the  decision  of  Wickens,  V.-C,  to 
amount  to  a  direction  to  pay  to  next  of 
kin,  and  not  to  executors  and  adminis- 
trators. Re  (JrylVs  Trusts,  L.  R.  6  Eq. 
589. 

ill)  1  M.  &  K.  465. 
if)  6  Sim.  47. 
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Shadwell,  V.-C,  held,  that  her  next  of  kin  were  entitled  to  the  700^. 
to  the  exclu-sion  of  her  husband,  because  it  was  plain  that  the  husband 
was  made  legatee  of  the  fund,  merely  as  trustee,  to  pay  it  over,  if  his 
wife  died  in  his  lifetime,  and  not  to  retain  it  (A).  So  in  Walter  v. 
Makin  (^),  *a  testator  gave  450^.  to  trustees,  their  executors,  etc.,  in 
trust  for  his  son  for  life,  and  after  his  son's  decease,  to  pay  thereout 
two  legacies  of  100^.  each  to  two  of  his  daughters,  and  to  pay  the 
residue  to  the  "legal  representatives  "  of  his  son  ;  and  he  gave  the 
residue  of  his  personal  estate  to  his  son,  his  executors,  etc. :  and  Sir  L. 
Shadwell  held,  that  the  words  "  legal  representatives  "  meant  next  of 
kin  ;  for  it  was  clear  on  the  face  of  the  will,  that  the  testator  meant 
to  use  those  words  in  a  different  sense  from  "  executors  and  adminis- 
trators," which  latter  words  occurred  several  times  in  the  will,  and 
especially,  in  the  gift  of  the  residue  to  his  son  ;  and  moreover  the 
effect  of  putting  that  construction  on  the  words  would  be  to  make  the 
son  partial  residuary  legatee,  so  far  as  450Z.  was  concerned,  and  also 
general  residuary  legatee  of  the  personal  estate  (m).  And  in  Styth  v. 
Monro  (w),  where  a  bequest  was  made  to  the  "  representatives  "  of  a 
person  already  deceased,  it  was  held  by  Sir  L.  Shadwell,  V.-C,  that 
this  expression  ought  to  be  construed  "  descendants,"  the  context  of 
the  will  requiring  it  (o). 

The  ordinary  sense  even  of  the  express  words  "  executors  and 
administrators  "  has  been  held  to  be  controllable  by  the  plain  intent 
collected  from  the  whole  instrument :  Thus  in  Bulmer  v.  Jay  (jo), 
there  was  a  trust  in  a  marriage  settlement  to  raise  a  sum  of  monej"- 
out  of  the  settled  estate  of  the  husband,  at  the  end  of  twelve  months 
from  the  decease  of  the  survivor  of  the  husband  and  wife,  and  to  pay 
the  same  to  the  "  executors  or  administrators  "  of  the  wife.  The  wife 
died  in  the  husband's  lifetime.  And  it  was  held  by  Sir  L.  Shadwell, 
V.-C,  and  afterward  by  Lord  Brougham  on  appeal,  that  the  next  of 
kin  of  the  wife  were  entitled  to  the  *money.  Again,  in  Smith  v. 
Dudley  (cj),  in  a  marriage  settlement,  the  ultimate  trust  of  the  wife's 

Qi)  And  where  there  are  no  words  of  sonal  representatives,  share  and  share 

division,   the  nearest   of    kin  take  as  alike,"  was  held  to  mean  next  of  kin : 

joint-tenants:  Stockdale  ».  Nicholson,  King«.  Cleaveland,  36Beav.  26, 166.    4 

L.  E.  4  Eq.  359.  De  G.  &  J.  477. 

(0  6  Sim.  148.  (n)  6  Sim.  49. 

(ot)  See  also  Cotton  v.  Cotton,  3  Beav.  (o)    See    also   Accord.     Atherton    v. 

67.    Post,  p.  *1001.     Nicholson  v.  Wil-  Crowther,  19  Beav.  448. 

son,  14  Sim.  549.     Smith  «.  Palmer,  7  ( p)  4  Sim.  48.     3  M.  &.  K.  197. 

Hare,  325.    Walker  o.  Lord  Camden,  {q)  9  Sim.  125. 
16  Sim.  829.    So  a  gift  to  "  legal  per- 
[*996]         [*997] 
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chattels  was  for  the  executors  or  administrators  of  the  wife  of  her.  own 
family,  and  the  ultimate  trust  of  the  husband's  chattels  was  for  his  ex- 
ecutors or  administrators  of  his  own  family :  and  Sir  L.  Shadwell,  V.-C, 
held  that,  though  the  same  words  were  used,  mutatis  mutandis,  in  both 
limitations,  yet  the  court  was  justified  in  holding  that,  with  respect  to 
the  wife's  chattels,  they  meant  her  next  of  kin  at  her  death,  and  with 
respect  to  the  husband's  chattels,  his  executors  or  administrators 
simply.  But  in  Daniel  v.  Dudley  (f),  where  by  a  marriage  settlement 
a  sum  of  money,  the  property  of  his  wife,  was  vested  in  trustees  for 
the  separate  use  of  the  wife  during  her  life,  and  after  her  decease  in 
trust  for  the  husband  during  his  life,  and  after  the  death  of  the  sur- 
vivor, upon  certain  trusts  for  the  children,  and  in  default  of  children, 
who,  being  sons,  should  attain  twenty-one,  or  being  daughters,  should 
attain  twenty-one  or  marry,  in  trust  for  such  person  or  persons  as  the 
wife  should,  notwithstanding  her  coverture  by  deed  or  will  appoint, 
and  in  default  of  appointment,  in  trust  to  pay  and  transfer  the  same 
to  the  executors  or  administrators  of  the  wife.  Lord  Cottenham  ex- 
pressed a  strong  opinion  (contrary  to  the  decision  of  Sir  L.  Shadwell  in 
the  same  case  (s),  that  under  the  ultimate  limitation  to  the  executors 
or  administrators  of  the  wife  the  fund  did  not  belong  to  the  next  of 
kin  of  the  wife,  in  exclusion  of  the  husband,  but  passed  to  the  admin- 
istrator of  the  wife  as  part  of  her  general  personal  estate.  "  Legal  or 
personal  representatives,"  said  his  Lordship,  "  may  mean  next  of  kin, 
but  executors  or  administrators  cannot.  Therefore,  none  of  the  cases 
in  which  next  of  kin  have  been  held  to  take  ex  vi  termini,  by  the 
description  of  legal  or  personal  representatives,  have  any  application 
to  the  present.  The  limitation  in  this  case  being  to  the  executors  or 
administi-ators,  it  seems  *to  me  that  it  cannot  signify  whether  these 
words  are  construed  as  words  of  limitation  or  words  of  purchase  ; 
because,  on  either  supposition,  the  persons  answering  that  description 
take  in  their  representative  character,  and  then  the  fund  is  to  be 
applied  and  administered  in  the  same  manner  as  any  other  assets  that 
come  to  them  in  that  character.  That  is  the  doctrine  of  all  the  cases 
that  have  been  cited,  except  that  of  Bulmer  v.  Jay  which  stands 
alone."  This  opinion  of  Lord  Cottenham  was  recognized  by  Lord 
Langdale  as  a  governing  authority  in  Allen  v.  Thorp  {t).     In  the  sub- 

(r)  1  Phill.  1.  kiu,  3  Phill.  64.   ^ra««,p.  *994.    See  also 

(s)  11  Sim.  163.  Page  «.  Soper,  11  Hare,  321,  in  which 

(<)7Beav.  72.    .4m*«,  p.  *994  (<;).    See      case  Wood,  V.-C,  thought  himself  jus- 

also  Morris  i>.  Howes,  4  Hare,  605,  per      tified  in  disregarding  Bulmer  v.  Jay. 

Wigram  V.-C,  and  Att.-Gen.  ».  Mai-      See  also  Seymour's  Trust,  Johns.  472. 
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sequent  case  of  The  Attorney- General  v.  Malkin  (m)  Lord  Cottenham 
said,  that  cases  might  exist,  where  the  next  of  kin  would  be  entitled 
under  a  gift  to  executors  and  administrators  upon  evidence  of  an 
intention  derived  from  peculiar  terms  and  provisions  of  the  instru- 
ment controlling  the  ordinary  and  legal  sense  of  the  word  used  ;  but 
that  such  evidence  ought  to  be  very  strong  to  justify  such  a  construc- 
tion (te). 

A  question,  somewhat  different  from  that  involved  in  the  cases  just 
Bequest  by  A.  to  mentioned,  arises  on  occasions  where  a  bequest  is  made 
•'rlprSSives"  ^y  A.  to  the  executors,  or  to  the  "  representatives  "  of 
test^or  °to%is  ^v  °'^'  where  the  testator  bequeaths  a  fund  to  his  own 
own  "executora/'  executors  or  administrators,  or  to  his  own  "  representa- 

sentativea " :         tives." In  cases  of  such  limitations  to  executors  or 

administrators,  the  fund  will  pass  to  them,  not  for  their  own  benefit, 
but  for  the  purposes,  whatever  they  may  be,  for  which  they  hold 
■  the  general  personal  estate  of  the  testator  (y).  And  the  *same 
construction  seems  prima  facie  to  be  applicable,  if  the  limitation 
be  to  the  testator's  "  representative  or  representatives,"  or  "  legal 
representatives "  (a).  But  the  context  of  a  will  containing  these 
words  may  be  such  as  to  render  it  necessary  or  proper  to  read 
them  as  importing  consanguinity,  or  as  referring  to  a  distribution, 
though  there  is  no  intestacy,  such  as  would  have  taken  place  had  there 
been  an  intestacy  (ci). 

In  Jennings  v.  Gallimore  (6),  the  sum  of  1,000Z.  was  settled  in 
trust  to  be  paid  according  to  the  appointment  of  Ambrose  Gallimore, 
and  in  default  thereof  to  his  legal  representatives,  according  to  the 
course  of  administration  :  By  his  will,  reciting  the  settlement,  and 
his  power  of  appointment,  he  appointed  the  money  to  be  paid  to  his 
"  legal  representatives  according  to  the  course  of  administration "  : 
And  he  gave  the  residue  of  his  property,  real  and  personal,  to  liis 
nephew,  whom,  he  appointed  his  residuary  legatee  and  one  of  his  two 

(u)  3  Phill.   Ch.   C.   64,   68.     Ante,  did  not  appear  to  him  to  admit  of  this 

p.  *994.  interpretation. 

(x)  In  GrafEtey  v.  Humpage,  1  Beav.  (y)  Mackenzie  v.  Mackenzie,  3  Mac.  & 

53,  Lord  Langdale  said,  that  though  G.  599.     Long  «.  "Watkinson,  17  Beav. 

cases  had  occurred  in  which,  to  support  471.     Trethewy  ».  Helyar,  4  0.  D.  58. 

the  plain  intent,  the  words  "  personal  («)  Smith  v.  Barneby,  3  Coll.  738, 736  ; 

representatives,"    or    "  executors    and  afiBrmed  by  Lord  Chancellor,  July  18, 

administrators,"  had  been  construed  to  1847.     Re  Crawford's  Trusts,  8  Drewr. 

mean  next  of  kin,  yet  the  words  "ex-  380,  ante,  p.  *993. 

ecutors,  administrators,  and  assigns,"  (as)  See  Minter  v.  Wraith,  13  Sim.  53, 

(6)  3  Ves.  146. 
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executors :  The  question  as  to  this  1,000^.  was  between  the  assignees 
of  the  nephew,  a  bankrupt,  and  the  other  next  of  kin,  a  sister  and 
nieces  :  And  Lord  Alvanley  held,  that  the  next  of  kin  were  entitled 
to  share  with  the  assignees  of  the  nephew  :  His  lordship  observed, 
that  if  it  had  rested  on  the  settlement  itself,  he  should  have  had  great 
doubt  of  being  able  to  get  over  the  words  "legal  representatives"  ; 
but  that  he  could  not  read  the  will  without  implying  an  intention  to 
consider  it  otherwise  :  That  the  testator  never  would  have  made  such 
a  will,  if  he  had  thought  that  all  the  words  he  used  came  to  nothing 
more  than  executing  the  power  by  giving  the  fund  to  his  nephew  :  If 
he  meant  to  give  to  him,  to  whom  he  had  given  all  the  rest,  why  did 
he  not  say  so  ?  Again  in  Long  v.  Blackall  (c),  the  testator  bequeathed 
lease*hold  property  held  for  a  term  of  years  to  his  widow,  during  her 
widowhood,  remainder  to  his  two  living  sons,  and  a  child  en  ventre,  if  it 
proved  a  son;  in  succession,  for  life,  remainder  to  their  successive  issue 
male  ;  and  if  all  his  sons  died  without  leaving  issue  male,  remainder 
to  such  persons  as  should  then  be  the  "  legal  representatives  "  of  him 
the  testator  ;  and  he  appointed  his  wife  executrix  :  The  sons  all  died  , 
without  issue  :  And  Lord  Loughborough  held,  that  the  next  of  kin  at 
the  time  of  distribution  were  entitled  to  the  property.  The  words  in 
this  case,  as  Lord  Alvanley  observed  on  another  occasion  {d ),  put  it 
out  of  the  power  of  the  court  to  put  any  other  interpretation  on  the 
will :  for  the  word  "  then  "  plainly  proved  that  the  personal  represen- 
tatives at  the  time  of  the  death  were  not  intended  ;  and  even  if  that 
word  had  not  occurred,  there  was  a  great  deal  to  show  that  such  could 
not  be  the  intention  ;  for  the  wife  was  made  executrix,  and  it  would 
have  been  a  strange  circuitous  way  of  giving  it  to  her. 

It  was  observed  by  Sir  John  Leach,  M.  R.,  in  Price  v.  Strange  (e), 
that  he  did  not  collect  that  Lord  Alvanley,  in  Bridge  whether  the  ex- 
V.  Abbott  (/),  adverted  to  the  case  of  a  widow,  and  repre8entative''8^" 
would  have  included  her  in  his  sense  of  legal  representa-  ^g™  'IStors! 
tives  :  Nor  did  the  circumstances  of  the  case  of  Palin  STin,""o"/next 
V.  Hills  {g),  require  any  decision  with  respect  to  this  ?^  the" stXt' of 
point.  In  Horsepool  v.  Watson  {h),  a  testatrix  devised  DiBtributions. 
lands  to  James  Horsepool  and  Mary  his  wife  for  their  lives,  and  the 
life  of  the  survivor  ;  and  after  the  decease  of  the  survivor,  to  trustees, 
to  sell  and  apply  the  proceeds  "unto  and  amongst  all  and  every  the 

(c)  3  Ves.  486.  (/)  3  Bro.  C.  C.  334. 

(d)  Holloway  v.  Holloway,  5  Ves.  401,  (gr)  1  M.  &  K.  470,  post,  p.  *1005. 
403.  (7t)  3  Ves.  383. 

(e)  6  Madd.  163.     Ante,  p.  *993. 
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issue  child  or  children  male  or  female  of  the  body  of  the  said  James 
Horsepool  by  the  said  Mary  his  wife,  and  their  representatives  equally, 
share  and  share  alike."  One  of  the  children  of  James  and  Mary 
Horsepool  survived  the  testatrix  and  Mary  Horsepool,  but  died  in  the 
*lifetime  of  James  Horsepool,  having  married  and  left  children,  and 
her  husband,  who  became  her  administrator :  The  question  was, 
whether  the  children  were  entitled  to  her  share,  as  her  "representa- 
tives," or  whether  their  father  could  claim,  as  her  administrator  :  And 
Lord  Loughborough  decided  in  favor  of  the  children  ;  his  lordship 
being  of  opinion,  that  the  use  of  the  word  "issue"  qualified  the  word 
"  representatives,"  and  explained  what, the  testatrix  meant  by  the  gen- 
eral word  ;  children  and  their  representatives  being  issue  (i).  In 
Cotton  V.  Cotton  (7c)  there  was  a  bequest  to  A.  or  his  legal  representa- 
tives :  A.  was  dead  at  the  date  of  the  testator's  will,  having  bequeathed 
his  property  on  particular  trusts  :  Several  points  were  argued  :  first, 
whether  the  fund  was  subject  to  the  trusts  of  A.'s  will ;  secondly, 
whether  his  executors  took  beneficially  as  his  "  legal  representatives  "  : 
and  thirdly,  whether  the  fund  was  divisible  among  the  nearest  of  kin 
of.  A.  (thus  excluding  the  widow),  or  amongst  his  next  of  kin  according 
to  the  Statute  of  Distributions  :  Lord  Langdale,  M.  R.,  held  that  A.'s 
next  of  kin  according  to  the  statute,  were  entitled  ;  being  of  opinion 
that  the  words  "  legal  representatives  "  meant  those  persons  who  would 
be  entitled  beneficially  under  the  statute  ;  for  that  when  it  is  said  that 
the  expression  "  legal  representatives  "  means  next  of  kin,  it  is  not  that 
such  is  the  force  of  the  words  themselves,  but  because  the  words  are 
held  to  indicate  the  persons,  who,  upon  the  construction  of  the  will, 
are  beneficially  entitled  in  the  place  of  the  person  to  whom  the  gift 
was  first  made,  and  who,  in  that  sense,  legally  represent  such  person. 
So  in  Booth  v.  Vicars  (?),  a  testator  directed  that  the  residue  of  his 
personal  estate,  after  the  death  of  his  widow,  the  tenant  for  life, 
should  be  paid  by  his  trustees  or  the  survivor  of  them,  his  executors 
or  administrators,  to  A.  and  B.,  equally  to  be  divided  between  them, 
share  and  share  alike,  if  then  living ;  *but  if  dead,  to  go  and  be 
divided  to  and  amongst  the  next  legal  representatives  of  A.  and  B., 
share  and  share  alike :  A.  and  B.  died  in  the  lifetime  of  the  tes- 
tator's widow  ;  and  it  was  held  by  Knight  Bruce,  V.-C,  that  the 
next  of  kin  to  A.  and  B.  according  to  the  Statute  of  Distributions, 
living  at  the   death   of'  the   testator's   widow,  were   entitled   to  the 

(i)  See  also  Styth  v.  Munro,  ante,  p.  {k)  3  Beav.  67. 

*996.  ®  1  Coll.  6. 
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fund  ;  and   further,  that  they  were  to  take  per  stirpes,  and  not  per 
capita  ijn). 

Cases  of  some  difficulty  connected  with  this  subject  occur  as  to  the 
construction  of  wills,  in  which  the  words  "  executors  Bequests  to  "  ex- 
or  administrators "  or  "  representatives "  clearly  mean  ie'iritors?"o*r'^ep- 
substitutes  in  the  event  of  a  legatee  dying  in  the  lifetime  suto^uuter'"  for 
of  the  testator  ;  and  the  question  is,  who  are  the  substi-  *„{o^j|*tiie  tesT^ 
tutes  intended  ?  The  first  inquiry  which  suggests  itself  '°'"- 
on  this  head  is,  whether,  if  the  legatee  dies  before  the  testator,  and 
the  bequest  consequently  passes,  under  the  will,  to  the  executors  and 
administrators  of  the  legatee,  they  shall  hold  the  property  bequeathed 
for  their  own  personal  benefit,  or  as  trustees.  On  the  latter  supposi- 
tion a  second  inquiry  becomes  necessary  :  viz.,  for  whose  benefit  they 
shall  be  considered  to  hold  it. 

In  the  case  of  Ripley  «. Waterworth  (w),  Lord  Eldon  observed,  that  he 
doubted  whether  an  executor  or  administrator  ever  takes  whether  in  each 
anything  as  such,  which  he  will  not  be  bound  to  apply  as  g^||;  °^  executor 
personal  estate  of  the  testator  or  intestate  :  And  in  °l^  tak^^is  sue" 
Milner  v.  Harewood  (o),  his  Lordship,  recurring  to  his  beneficially: 
decision  in  Ripley  v.  Waterworth,  said,  "  I  have  determined,  and  I  see 
no  reason  to  dissent  from  it,  that  where  the  executor  is  the  special 
occupant  of  an  estate  pur  auter  vie,  taken  as  executor,  he  must  hold 
that  as  all  other  property  taken  by  an  executor,  and  therefore  dis- 
tributable in  this  Court." 

The  case  of  Evans  v.  Charles  (p),  which  was  an  express  decision, 
that  where  executors  or  administrators  are  *entitled  under  a  bequest 
to  "the  personal  representatives "  of  a  third  person,  they  take  the 
property  as  personce  designatm,  beneficially,  land  not  as  part  of  the 
estate  of  the  deceased,  must  be  regarded  as  no  longer  law. 

Lord  Abinger,  C.  B.,  said  that  this  case  was  clearly  not  law  {q). 
And  it  appears  to  have  been  regarded  as  overruled  by  Sir  John  Leach 
and  Lord  Brougham,  in  the  case  of  Palin  v.  Hills  (r),  and  by  Romilly, 
M.  R.,  in  Long  v.  Watkinson  (s). 

(m)  See  also  Martin  v.  G-lover,  1  Coll.  {r)  Post,  p.  *1005.     See  also  Daniel «. 

269.     Dilner  a.  Leech,  10  Beav.  363.  Dudley,   ante,  p.    *997.      Att.-Gen.  ii. 

Fielden  v.  Ashworth,  L.  R.  20  Eq.  410.  Malkin,  3Phill.  Ch.  C.  64,  ante,  p.  *994. 

Ee  Gryll's  Trusts,  L.  R.  6  Eq.  589.  Morris  v.  Howes,  4  Hare,  599,  ante,'  p. 

(n)  7  Ves.  438.  *994.     Post,  pp.  *1005,  *1006. 

(o)  18  Ves.  273.  («)  17  Beav.  473.     See  also  Re  Hen- 

{p)  1  Anstr.  128.  derson,  28  Beav.  656.     Webb  v.  Sadler, 

(?)  Marshall  v.  Collett,  1  Younge  &  L.  R.  8  Ch.  419,  where  James,  L.  J., 

Coll.  239.     Post,  p.  *1004.  says :    "  For  some  time  there  was  an 
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It  must,  however,  be  observed,  that  unquestionably  it  is  competent 
to  a  testator,  if  he  thinks  fitj  to  limit  any  interest  to  such  persons, 
as  shall,  at  a  particular  time  named  by  liim,  sustain  a  particular  char- 
acter (<)  :  And  therefore  that  the  expressions  of  the  will  may  be  such 
as  clearly  to  entitle  the  executors  or  administrators  to  a  beneficial  inter- 
est, even  although  the  limitation  to  them  should  be  preceded  by  a  life 
estate  in  their  testator  or  intestate  ;  Thus,  in  Sanders  v,  Franks  (m),  it 
was  determined  by  Sir  Thomas  Plumer,  that  a  limitation  of  personal 
estate  to  a  widow,  by  her  husband's  will,  for  life,  with  power  of 
appointment,  and  in  default  of  such  disposition,  "  to  her  executors  or 
adminstrators  for  their  own  use  and  benefit,"  did  not  vest  the  absolute 
interest  in  the  property  in  the  widow  ;  but  that  she  had  an  estate  for 
life  only,  with  a  power  to  dispose  of  the  fund  ;  upon  the  principle,  that 
the  executors  and  administrators  took  as  purchasers  in  *their  own 
rights,  and  not  by  representation.  So  in  Wallis  v.  Taylor  (a;),  a  tes- 
tatrix gave  stock  in  the  three  per  cents,  to  her  executors  in  trust, 
as  to  one  moiety  thereof,  for  her  daughter  Hannah,  and  as  to  the 
other  moiety,  in  trust  to  permit  her  daughter  Sophia,  then  the  wife 
of  W.  M.  (but  afterward  the  wife  of  the  plaintiff),  to  receive 
dividends  for  her  life  for  her  separate  use,  and  from  and  after  her 
decease,  on  trust  to  assign  and  transfer  the  last-mentioned  moiety 
"  unto  the  executors  or  administrators  of  my  said  daughter  Sophia, 
to  and  for  his,  her,  or  their  use  and  benefit  absolutely  forever "  : 
And  Sir  L.  Shadwell,  V.-C,  held  that  the  plaintiff,  as  the  adminis- 
trator of  Sophia,  took  under  this  limitation  beneficially. 

On  the  other  hand,  in  Marsliall  v.  CoUett  (y),  by  a  marriage  settle- 
ment, stock  was  assigned  to  trustees,  upon  trust  to  pay  the  interest 
and  dividends  to  the  husband  for  life,  and  in  case  he  should  survive 
the  wife,  upon  trust  to  transfer  the  said  stock  to  the  husband,  "  his 
executors,  administrators,  or  assigns,  to  and  for  his  or  their  own  use 
and  benefit":  but  in  case  the  wife  should  survive  the  husband,  upon 
trust  during  her  life  to  pay  the  interest  and  dividends  as  she  should 
appoint,  and,  after  her  decease,  upon  trust  to  transfer  the  stock  "unto 

opinion  entertained  by  the  courts  that  for  many  years  there  has  been  no  ques- 

the  words  '  executors  and  administra-  tion  that '  executors  and  administrators  ■■ 

tors '  following  a  gift  for  life  were  to  be  mean  executors  and  administrators  and 

considered  next  of  kin, or  that  the  exec-  nothing  else." 

utorswere  to  take  beneficially  as '^«r-  {t)  Holloway    ».    Holloway,    5   Ves. 

sonm  deaignatas.'    This  was  acted  on  in  401. 

Palin  B.  Hills,  1  M.  &  K.  470,  before  (u)  2  Madd.  147. 

Lord  Brougham  when  he  reversed  a  de-  (x)  8  Sim.  341. 

cision  of  the  Master  of  the  Rolls  ;  but  (y)  1  Younge  &  Coll.  333. 
[*1004] 


Ch.  II.  §  II.]  Description  of  Legatee.  419 

the  executors  or  administrators  of  the  said  George  Marshall  (the 
husband)  to  and  for  their  own  use  and  benefit":  The  wife  survived 
the  husband,  and  took  out  administration  of  his  effects,  and  claimed 
an  absolute  interest  in  the  whole  corpus  of  the  stock  :  but  Lord 
Abinger,  C.  B.,  held,  that  she  was  not  entitled:  And  his  Lordship 
appeared  to  be  of  opinion  that  a  limitation  in  a  settlement  "  to  the 
executors  and  administrators  of  A.  for  their  own  use  and  benefit," 
unconnected  with  any  other  limitations  showing  more  specifically  wh» 
are  to  take,  is  void  for  uncertainty.  Again,  in  Stocks  v.  Dodsley  (s), 
a  testator  gave  a  legacy  of  500?.  to  his  wife,  and  after  her  decease  to- 
George  AVragg  ;  and  if  he  should  die  in  her  lifetime,  *to  such  person 
or  persons  as  he  should  by  will  appoint ;  and  in  default  of  appoint- 
ment, after  the  death  of  the  wife,  "  to  the  executors  and  administra- 
tors of  the  said  George  Wragg,  absolutely "  :  George  Wragg  died, 
having  made  a  will,  by  which  he  appointed  an  executor,  but  made  no 
appointment  of  the  legacy  :  And  Lord  Langdale,  M.  E..,  held  that  the 
executor  did  not  take  a  beneficial  interest  in  the  legacy.  And  in 
Hames  v.  Hames  (a),  it  was-held  by  the  same  learned  judge,  upon  the 
construction  of  a  marriage  settlement,  that  under  a  limitation  to  the 
executors,  administrators,  or  assigns  of  the  settlor,  to  and  for  his 
and  their  own  use  and  benefit,  his  executors  were  not  entitled  bene- 
ficially (5). 

Assuming  that  executors  or  administrators,  who  take  a  bequest  as 
purchasers,  are  to  be  regarded  merely  as  trustees,  the  ^^^  ^hose  benefit 
question  remains  to  be  considered,  for  whose  benefit  such   *e    trust    shall 

^  '  inure     when    an 

trust  shall  i'-.ure.     The  general  rule  appears  to  be,  that  execntor  or  ad- 

o  ^J^  '  mmistrator  takes 

the  fund  is  to  be  applied  and  administered  in  the  same  a  bequest  made  to. 
^^  ^  ^     him   as  a   pur- 

manner  as  any  other  assets  that  come  to  them  in  their  chaser,  and  not 

•^  .  oenenciaily. 

official  character  (c).  However,  in  Palin  v.  Hills  {d), 
John  Milward  by  his  will,  after  giving  several  legacies,  among  which 
was  a  legacy  of  2,000?.  to  Sarah  Brown,  directed,  that  in  case  of  the 
death  of  any  or  either  of  the  legatees  in  his  lifetime,  the  legacy  given 
to  the  legatees  so  dying  in  his  lifetime  "  should  go  and  be  paid  to  hia 
or  her  executors  or  administrators  "  :  Sarah  Brown  died  in  the  life- 
time of  the  testator,  having  made  a  will,  by  which  she  appointed 
Rebecca  Sarah  Palin  her  residuary  legatee,  and.  made  two  other  per- 
sons her  executors  :  The  question  was,  first,  whether  the  executors  of 

(2)  1  Keen,  335.  Cr.  507.    Meryon  v.   Collett,   8  Beav. 

(a)  2  Keen,  646.  386. 

(J)  See  also  Wood  ®.  Cox,  3  M.  &  Cr.         (c)  Ante,  p.  *998. 
684.    Stubbs  «.   Sargon,  8   Mylne   &         (tZ)  1  M.  &  K.  470. 
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Sarah  Brown  were  entitled  beneficially  to  the  legacy  of  2,000^. ;  and 
secondly,  whether,  supposing  them  to  hold  it  in  their  capacity  of 
executors,  they  held  it  in  trust  for  the  residuary  legatee  of  Sarah 
Brown,  or  for  her  next  of  kin  ;  Sir  John  Leach,  M.  R.,  being  of 
opinion  that  the  executors  were  clearly  excluded  from  *any  beneficial 
interest  in  the  legacy,  decided  that  they  held  it  in  trust  for  the  residu- 
ary legatee  ;  his  Honor  considering  it  most  consistent  with  the  inten- 
tion of  the  original  testator  to  give  a  benefit  to  Sarah  Brown,  that  the 
legacy  should  go  to  the  ascertained  object  of  Sarah  Brown's, bounty, 
namely,  her  residuary  legatee  :  But  this  decision  was  reversed  on 
appeal  by  Lord  Brougham,  C:  and  his  Lordship  lield,  on  the 
authority  of  the  case  of  Bridge  v.  Abbott  (e),  that  Sarah  Brown's 
next  of  kin  were  entitled  to  the  beneficial  interest  in  the  legacy  :  The 
principle  of  his  Lordship's  decision  appears  to  be,  that  the  property 
in  the  fund  never  vested,  nor  could  by  possibility  vest,  in  Sarah  Brown 
herself  (/).  A  question  somewhat  similar .  arose  subsequently  in 
Morris  v.  Howes  {g).  There  a  trust  term  had  been  created  by  a 
marriage  settlement  to  raise  1,000^.  on  the  decease  of  the  survivor  of 
the  husband  and  wife,  in  case  there  should  be  no  issue  of  the  marriage 
living  at  her  death,  and  to  pay  it  as  the  wife  should  appoint,  and  in 
default  of  such  appointment,  to  the  executors,  administrators,  and 
assigns  of  the  wife's  mother  :  There  was  no  issue  of  the  marriage,  and 
the  wife,  having  survived  her  husband,  died  without  having  exercised 
her  power  of  appointment :  Her  mother  afterward  bequeathed  her 
residuary  estate  and  died  :  And  Wigram,  V.-C,  held  that  the  execu- 
tors of  the  mother  were  entitled  to  take  the  1,000^.  and  interest  as 
part  of  her  residuary  personal  estate  :  and  his  Honor  said,  that  it  was 
clear  they  could  not  claim  it  beneficially  but  must  take  it  in  their 
characteV  of  executors,  and  if  so,  it  was  subject  to  her  debts,  and  she 
might  have  dealt  with  it  as  with  her  other  property  :  His  Honor, 
therefore,  had  no  doubt  that,  as  part  of  her  estate,  it  would  pass  by 
the  residuary  clause  in  her  will :  But  it  had  been  suggested  that  this 
would  conflict  with  Palin  v.  Hills :  That  case,  however,  decided,  not 
that  property  which  belongs  to  a  party  though  not  in  possession  does 
not  pass,  but  *that  property,  the  title  to  which  commences  after  the 
death  of  the  testator,  does  not  pass  by  his  will :  His  Honor  added, 
that  although  his  decision  did  not  conflict  with  Palin  v.  Hills,  he 
might  observe  that  that  case  had  not  been  universally  approved  of. 

'     («)  3  Bro.  C.  0.  234.  (^)  4  Hare,  598. 

(/)  See  also  Vaux  e.  Henderson,  1 
Jac.  &  Walk.  388. 
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(This  decision  -was  affirmed  by  the  Lord  Chancellor,  M.  T.  1846.) 
And  in  a  subsequent  case  of  Long  v.  Watkinson  (A),  where  a  testator 
bequeathed  his  residuary  estate  to  his  sister,  and  in  case  of  her  death, 
to  the  executors  she  might  appoint,  and  she  died  before  him,  Romilly, 
M.  R.,  held  that  her  executor  took  the  bequest  in  trust  to  be  adminis- 
tered like  any  other  part  of  her  assets  :  And  his  Honor  said  he  could 
not  reconcile  Palin  w.  Hills  with  the  later  authorities.** 

(C.)  Who  are  entitled,  under  the  description  of — 1.  "Servants" 
— 3.  "  Inhabitants  " — 3.  "  Government." 

1.  "  Servants."     Where  the  testator,  after  giving  legacies  to  two  of 
his  servants,  if  in  his  service  at  his  death,  bequeathed  to 

1  .     ,,      ,  „       ,         7        1  n  1       T    .  .  ,     ,  .  1"  Servants  " ; 

his  Other  servants '  who  should  be  living  with  him  at  what  sort  of  eer- 
iiii-         ,«7  •  i,„7  !<•  •  -I    vants  entitled : 

tnat  time  501.  a  piece,  ana  101.  each  tor  mourning,  and 
by  a  codicil  revoked  the  two  latter  legacies,  and  gave  to  all  his  other 
servants,  in  lieu  thereof,  500^.  each  and  20l.  each  for  mourning  ;  Sir 
W.  Grant  held,  that  a  coachman,  who  was  provided  for  the  testator 
by  a  job-master,  together  with  a  carriage  and  horses,  in  the  usual 
course  of  business,  was  not  a  servant  within  the  intent  and  meaning 
of  the  will  (i).  In  another  case  {k)  the  testator  bequeathed  a  year's 
wages  to  "  such  of  his  servants  as  should  be  living  with  him  at  his 
death  "  ;  And  the  court  declared  that  stewards  of  courts,  and  such 
other  servants  as  were  not  obliged  to  pass  their  whole  time  in  their 
master's  service,  were  not  servants  within  the  meaning  of  the  be- 
quest (1).  So  in  Booth  v.  *Dean  {m),  a  testator  bequeathed  to  each  of 
his  servants  one  year's  wages,  over  and  above  what  might  be  due  to 
them  at  the  time  of  his  decease  :  Upon  this  request  a  question  was 

(h)  17  Beav.  471.  make  a  public  sale  to  the  best  advantage. 

44.    In  general,  property    given    to  So,  in  Bulls.  Bull,  8  Conn.  49,  a  residu- 

executors,   admmistrators  or   personal  ary  bequest  to  executors  to  dispose  of 

representatives,  forms  part  of  the  gen-  "  among  our  brothers   and  sisters  as 

eral  personal  estate  in  the  hands  of  per-  they  shall  judge  to  be  most  in  need," 

sonal    representatives.     Theobald     on  vested  in  them  as  trustees  only. 

Wills  179,  180  ;  Hawkins  on  Wills  312  ;  (i)  Chilcot  v.  Bromley,  12  Ves.»114. 

1  Rop.  on  Leg.  134 ;   2  Jarm.  on  Wills  (k)  Townshend  ■».  Windham,  2  Vern. 

658 ;  2  Redf.  on  Wills  85.     In  Grasser  v.  546. 

Eckart,  1  Binn.  584,  an  undisposed  of  ©  The  court  remarked  at  the  same 

residue  would  go,  it  was  said,  to  the  time,   that    it  would  not   narrow  the 

executors  beneficially,  if  no  other  inten-  bequest  to  such  servants  only  who  lived 

tion  appeared  in  the  will ;  but  such  in-  at  the  testator's  house,  or  had  diet  from 

tention  was  presumed  in  that  case  from  him. 

directions  in  the  will  that  the  executors  (m)  1  M.  «&  K.  560. 
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raised,  whether  a  person  who  had  worked  in  the  testator's  garden, 
under  his^ardener,  for  several  years,  at  weekly  wages,  and  a  boy  who 
had  served  the  testator  for  some  time  as  a  cowboy,  at  weekly  wages,, 
and  neither  of  whom  resided  with  or  formed  part  of  the  testator's 
family,  were  to  be  considered  as  entitled  under  the  will  to  the  year's 
wages  :  And  Sir  J.  Leach,  M.  R.,  was  of  opinion  that  these  persons 
were  not  servants  in  the  sense  in  which  the  testator  had  used  the 
expression  :  That  in  speaking  of  a  year's  wages  the  testator  plainly 
used  that  expression  with  reference  to  family  servants  usually  hired 
by  the  year  (n).  In  Howard  v.  Wilson  (o),  (which  was  a  suit  of  sub- 
traction of  legacy,  before  Sir  John  NichoU),  a  coachman,  a  married 
man,  originally  hired  by  and  who  had  lived  five  years  with  the  tes- 
tatrix, residing  over  her  stables  in  town,  occasionally  accompanying 
her  into  the  country,  where  he  lived  in  the  house,  though,  like  all  her 
servants,  on  board  wages,  waiting  sometimes  at  table,  and  remaining 
with  her  though  she  changed  her  job-man,  was  held  (although  the 
several  job-masters  paid  him  his  wages  and  board  wages,  except 
three  shillings  per  week  extra  in  the  country,  and  found  him  his- 
liveries)  entitled  under  a  bequest  "  to  each  of  my  servants  living  with 
me  at  the  time  of  my  death,  10?."  *But  in  Ogle  v.  Morgan  (^),  Lord 
Truro  held  that  a  head  gardener,  who  lived  in  one  of  the  testator's, 
cottages  and  was  not  dieted  by  him,  was  not  entitled  under  a  bequest 
of  a  year's  wages  to  "  each  person  as  a  servant  in  my  domestic  estab- 
lishment at  the  time  of  my  decease." 

Generally  speaking,  a  servant  must  continue  in  the  service  of  the 
whether  a  eon-  testator  till  the  time  of  his  death,  to  come  within  the  de- 
BSvke^^is'ncces!  soription  of  "servants."  But  in  Herbert  v.  Reid  {q), 
eary  to  entitle.       where  a  Servant  quitted  the  testator's  house  a  few  days 


(»)  Accordingly,    it    was    held    by  time  of  my  decease "  :  Thrupp  s.  Col- 

Tiirner,  V.-C,  that  a   gardener    em-  lett,  26  Beav.  147.    And  one  who  acted 

ployed  at  weekly  wages  was  not  in-  as  the  land  agent  and  house  steward  of 

eluded  in  a  bequest  of  a  year's  wages  the  testator,   but  resided  out  of    the 

to  each  of  the  servants  of  the  testator  house,  was  held  entitled  under  a  be- 

living'with  him  at  his  decease;   for  quest   to   "all  my  servants  and  day 

that  a  legacy  of  a  year's  wages  cannot  laborers  who  shall  be  in  my  service  at 

properly  be    construed    to    mean  the  the  time  of  my  death,  one  year's  full 

aggregate  of  the  weekly  wages  of  a  wages":  Armstrong  ®.   Clavering,  37 

servant  for  flfty-two  weeks  :  Blackwell  Beav.  336. 

«.  Pennant,  9  Hare,  511.     But  outdoor  (o)  4  Hagg.  107. 

servants    continuously    employed     at  (^9)  1  De  Gex,  M.  &  G.  359. 

weekly  wages,  are  entitled  under  a  be-  (g)  16  Ves.  481. 
quest  to  ' '  servants  in  my  service  at  the 
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before  the  death  of  the  testator,  she  was  allowed  to  show,  by  proof  of 
his  declarations,  that  she  was  still  considered  by  him  to  be  in  his  ser- 
vice. And  where  a  testator,  by  a  codicil,  bequeathed  pecuniary 
legacies  to  certain  persons  by  name,  who  were  described  as  having 
lived  many  years  in  his  family,  and  then  added  "to  the  other  servants 
500^.  each,"  it  was  held,  that  a  person  who  was  in  the  testator's  service 
at  the  date  of  the  codicil,  but  who  quitted  it  before  his  decease,  was 
entitled  to  a  legacy  of  500?.  (f). 

2.  "  Inhabitants."  Where  a  testator  gave  a  legacy  "  to  the  poor 
inhabitants  of  St.  Leonard's,  Shoreditch,  foi-ever,"  Sir  ^  "inhabitants" 
Thomas  Clarke,  M.  R.,  gave  his  opinion  in  favor  of  the 

charity,  and  said  the  court  had  done  so  in  many  cases  where  the 
expressions  were  much  more  general  and  uncertain  :  But  as  it  could 
not  be  intended  that  the  poor  inhabitants  which  were  relieved  by  the 
parish  should  have  benefit  by  this  legacy  (which  in  effect  would  be 
giving  to  the  rich  and  not  to  the  poor),  his  Honor  declared  that  the 
distribution  of  the  legacy  was  to  be  confined  to  the  poor  inhabitants 
of  the  parish,  not  receiving  alms  of  the  said  parish  ;  and  ordered  a 
scheme  to  be  laid  before  the  Master  for  sucli  distribution  (s).  *In 
another  case  (<),  a  testatrix  bequeathed  all  which  might  remain  of  her 
money,  after  her  debts  and  legacies  were  paid,  "  to  the  Inhabitants  of 
Tawleaven  Row,  in  the  parish  of  Lethney  "  :  The  Master  found  that 
Tawleaven  Row  consisted  of  seven  houses,  which  were  entirely  occu- 
pied by  poor  fishermen  and  laborers  and  their  families,  and  that  the 
inhabitants  at  the  time  of  tlie  death  of  the  testati'ix,  were  the  persons 
in  his  report  enumerated,  being  thirty  in  number,  of  whom  three  were 
since  dead,  leaving  no  personal  representatives  :  and  Lord  Langdale, 
M.  R.,  held  that  the  persons  so  found  by  the  Master  to  be  inhabitants 
were  entitled  to  the  residue  of  the  testatrix's  general  personal  estate, 
after  payment  of  her  debts  and  legacies. 

3.  "  Government."    A  legacy  to  government  for  the  benefit  of  the 
public,  is  to  be  disposed  of  under  the  king's  appointment     3.   "Govern- 
by  sign  manual :  The  Crown  is  to  direct  its  application     ™™'   " 

to  a  proper  use  :  Accordingly,  in  Newland  v.  Attorney-General  (u), 
Abraham  Newland  bequeathed  stock  "  to  his  Majesty's  Government 

(?•)  Parker  ».  Marchant,  1  Y.  &  Coll.  was  held  that  she   was  not  entitled : 

Ch.  0.  390.     But  where  an  annuity  was  Darlow  ».  Edwards,  1  H.  &  C.  547. 

given  to  a  servant,  provided  she  should  («)  Att.-Gen.  v.  Clarke,  Ambl.  433. 

be  in  the  testator's  service  at  the  time  of  (*)  Rogers  v.  Thomas,  3  Keen,  8. 

his  decease,  and  two  days  before  his  (u)  3  Meriv.  684. 
death,  she  was  wrongfully  dismissed,  it 
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in  exoneration  of  the  national  debt "  ;  and  Lord  Eldon  directed  the 
fund  to  be  transferred  to  such  person  as  the  king  should  appoint  under 
sign  manual. 

(D.)    Of  mistakes  in  the  Names  or  Descriptions  of  Legatees. 

The  general  rule  upon  this  subject  is,  that  where  the  name  or  descrip- 
tion of  a  legatee  is  erroneous,  and  there  is  no  reasonable  doubt  as  to 
the  person  who  was  intended  to  be  named  or  described,  the  mistake 
shall  not  disappoint  the  bequest.  The  error  may  be  rectified,  and  the 
true  intention  of  the  testator  ascertained  in  two  ways  :  1.  By  the  con- 
text of  the  will ;  3.  To  a  certain  extent,  by  parol  evidence. 

1.  The  mistake  maybe  rectified  by  the  context.45     Thus,  an  error 


45.  It  is  a  well  established  rule  that 
a  misnomer  of  the  legatee  or  devisee  is 
immaterial,  if  the  person  really  intended 
can  be  identified  by  the  description  in  the 
will.  2  Jarm.  on  Wills  760;  Billingslea 
®.  Moore;  14  Ga.  370 ;  Smith  v.  Smith, 
4  Paige  370  ;  Gardener  i).  Hyer,  2 
Paige  11 ;  Cresson's  Appeal,  30  Pa.  St. 
437  ;  Gass  a.  Ross,  3  Sneed  311 ;  Ayres 
1).  Weed,  16  Conn.  291.  Thus  ' '  Phillls  " 
has  been  shown  to  mean  "Phillip," 
Tudor  «.  Terrel,  2  Dana  49;"Pris- 
cilla  Picard  "  to  be  intended  for  "  Paris 
Picard,"  Hart  ».  Marks,  4  Bradf.  161 ; 
"Daniel"  for  "David,"  Jackson «. 
Stanley,  10  Johns.  138:  "Cornelia 
Thompson"  for  "Caroline  Thomas," 
Thomas  ii.  Stevens,  4  Johns.  Ch.  607  ; 
"E.  A.  0."  for  "E.  A.  S."  (married 
name  of  E.  A.  C.  which  was  unknown 
to  the  testator),  Scanlan  v.  Wright,  13 
Pick.  527;  "Yeany"  for  Eugene, 
"Sharlotty"  for  Mattie  C,  Beatty  v. 
Cory  Universalist  Society,  12  Stew.  (K. 
J. )  453.  For  an  extended  list  of  illustra- 
tions see  note  to  Xanning  ii.  Sisters  of 
St.  Francis,  8  Stew.  (N.  J.)  393.  The 
following  are  instances,  among  many, 
where  a  mistake  in  the  name  is  cor- 
rected by  the  description  of  the  person 
in  the  context :  "  Bethe  L.,  daughter  of 
J.  C.  L."  for  Barah  (called  Sadie) 
daughter  of  J.  C.  !• ;  Lanning  v.  Sisters 


of  St.  Francis,  8  Stew.  (N.  J.)  393  ;. 
"A.  B.,  son  of  Capt.  J.  F.  8.."  for  A. 
B.,  son  of  Capt.  J.  F.  H.,  Hawkins  v. 
Garland,  76  Va.  149  ;  "my  stepson,  H. 
8.  0."  for  stepson  J.  H.  C,  Covert  -o. 
Seburn,  73  la.  564  ;  "  my  nephews  Har- 
mon and  Joseph  B.,"  for  Samuel  Har- 
bourne  and  Jodah  (called  Josie)  B., 
Taylor  v.  Tolen,  11  Stew.  (N.  J.)  91 ; 
'\  Sarah,  daughter  of  Elizabeth  Waters," 
for  Wasson,  Cook  v.  Lanning,  13  Stew. 
(N.  J.)  369 ;  "  Cormac,  son  of  my 
brother  Cormac,"  for  Cormac,  son  of 
his  brother  James,  Connolly  ».  Pardon, 

1  Paige  291 ;  "  Samuel,  son  of  Samuel," 
for  William,  son  of  Samuel,  Powell  «. 
Biddle,  3  Dall.  70  ;  "John's..,  son  of 
my  nephew,  James  E."  for  James  H.  E., 
son  of  nephew  James  E.,  Evans  v. 
Hooper,  2  Qr.  Ch.  204;  "nephew 
James,  son  of  Prederidk,"  for  nephew 
James' son  Frederick,  Bx  parte  Hornby, 

2  Bradf.  420.  If  there  are  two  persons 
of  the  same  name,  the  person  intended 
may  be  identified  by  the  context, 
e.  g.,  a,  daughter  of  a  granddaughter, 
but  the  name  occurred  with  those  of 
two  other  daughters.  Ballantyne  v.  Tur- 
ner, 6  Jones  Eq.  234. 

But  where  the  description  is  strictly 
applicable  only  to  one  of  them,  e.  g.,  a 
legitimate  "nephew,"  parol  evidence 
cannot    show    that    the    bequest    was. 
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in  the  name,  and  even  of  the  name  and  sex  {x)  of  the  legatee  may  be 
obviated  by  the  accuracy  of  his  descripHion  (y)  :  as  Mistake  rectified 
where  a  legacy  is  given  to  "my  namesake  Thomas,  the     ^*  e context: 
second  son  of  my  brother,"  and   the  testator's  brother   9"^"^.  ^''^"^^  "^® 

•^  deacnption     pre- 

has  no  son  named  Thomas,  but  his  second  son  is  named  ™iied. 
William,  there  is  sufficient  certainty  in  the  description  to  entitle  the 
sscond  son  («).     So  an  error  in  the  description  may  be   cases  where  the 
obviated  by  the  certainty  of  the   name:   as  where  a  "a.me prevailed. 


intended  for  the  illegitimate  "nephew." 
Appel  V.  Byers,  98  Pa.  St.  479.  On  the 
other  hand  parol  evidence  was  admitted 
between  a  living  and  a  deceased  person 
to  correct  the  mistake  of  name,  where 
the  testator  gave  an  annuity  to  his 
sister,  "  Delphine  of  Aix,"  in  a  codicil 
revoking  a  former  will  which  contained 
an  annuity  to  "  Honorine  of  Aix,"  who 
was  then  living  at  Aix,  and  allowed  to 
take,  the  sister  Delphine  having  never 
lived  at  Aix,  and  being  dead  when  the 
codicil  ■wa.i  executed.  Thayer  -o.  Boston, 
15  Gray  347 

If  two  names  are  diflEerent,  and  one  of 
the  persons  is  correctly  named,  the 
name  will  in  general  control  the  de- 
scription. Thus  a  niece  Fanny  R.  G. 
and  not  a  grandniece  Fanny  G.  will 
take  a  bequest  to  testator's  "grandniece 
Fanny  R.  G.,"  testator's  declarations 
being  admissible  to  prove  the  intention. 
Gallup  V.  Wright,  61  How.  Pa.  286. 
And  where  testator  gave  annuities  to 
certain  nephews  by  name  not  including 
A.  and  B.,  and  the  residue  "to  be  paid 
in  the  same  proportions  to  my  nephews," 
followed  by  a  statement  that  in  all  cases 
' '  where  I  mention  my  nephews,  I  intend 
to  include  A.  and  B."  (who  were 
nephews),  A.  and  B.  were  held  to  be 
entitled  to  share  in  the  residue,  but  not 
in  the  annuities.  Gushing  «.  Burrell, 
137  Mass.  31.  Sometimes  the  name 
appears  by  the  context  to  designate  a 
class  and  not  a  particular  person,  e.  g., 
to  designate  a  particular  kind  of  charity 
as  ' '  Home  for  aged  women,  if  any  such 


exist  at  my  decease,"  and  if  not  "  to  any 
similar  institution"  in  Massachusetts. 
Hazeltine  ».  Vose,  80  Me.  374.  But  a 
corporation  not  answering  exactly  to 
the  description  (for  definite  educational 
purposes,  "for  ameliorating  the  condi- 
tion of  the  Jews  in  Jerusalem ")  nor 
having  the  corporate  power  to  perform 
the  duties  enjoined,  cannot  take  the 
bequest.  Riker  v.  Leo,  115  N.  Y.  93. 
Where  there  is  no  latent  ambiguity  the 
context  controls,  and  parol  evidence  of 
other  intention  is  inadmissible,  as  in  a 
residuary  gift  to  "the  legatees  already 
named."  Carson  v.  Searcy,  66  Ga.  550. 
And  it  has  been  held  that  there  was  no 
such  ambiguity  in  a  legacy  to  "the 
children  of  A.  and  B.,"  and  that  testator 
intended  the  children  of  A.  and  the 
children  of  B.  Burnet «.  Burnet,  3  Stew. 
(N.  J.)  595. 

(x)  Ryall  11.  Hannam,  10  Beav.  536. 
Re  Ricket,  11  Hare,  399.  S.  C.  sub  nom. 
Re  Ricket's  Trust,  33  L.J.  Ch.  1044. 

(y)  Camoys  i>.  Blundell,  1  H.  L.  C. 
778.  Blundell  v.  Gladstone,  1  Phil.  C. 
C.  379,  388.  Feltham's  Trust,  1  Kay 
&  J.  538.  Adams  v.  Jones,  9  Hare, 
485.  Hodgson  v.  Clarke,  1  De  G.  F.  & 
J.  394.  Re  Nunn's  Trusts,  L.  R.  19 
Eq.  331.  Charter  «.  Charter,  L.  R.  7 
H.  L.  364.  For  cases  of  a  misnomer  of 
corporations,  see  Att.-Gen.  v.  Sibthorpe, 
3  R.  &  My.  107.  Queen's  College  «. 
Sutton,  13  Sim.  531. 

(z)  Stockdale  v.  Bushby,  19  Ves.  38L 
See  also  Bristow  i).  Bristow,  5  Beav.  389'. 
Douglas  V.  Fellows,  Kay,  114. 
[*1011] 
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legacy  was  giveu  to  "  Charles  Millar  Standen  and  Caroline  Eliz.  Stan- 
den,  legitimate  son  and  daughter  of  Charles  Standen,  now  residing 
with  a  company  of  players,"  and  it  appeared  that  they  were  illegitimate 
children,  their  claim  was,  nevertheless,  supported  (a).  So  where  there 
was  a  bequest  to  John  Newbolt,  second  son  of  William  Strangways 
Newbolt,  vicar  of  Somerton  ;  and  the  vicar  of  Somerton  was  William 
Robert  Newbolt,  and  his  second  son  was  Henry  Robert,  and  his  third 
son  was  John  Pryce  ;  it  was  held,  that  John  Pryce  Newbolt  was 
entitled  to  the  legacy  ;  for  that  the  maxim  applied,  "  Veritas  nominis 
iollit  errorem  descriptionis  "  (6).  So  where  the  testator,  being  resident 
in  India,  bequeathed  his  residuary  property  to  his  "  nearest  relations 
in  my  native  country  Ireland,"  sisters  living  elsewhere  were  held 
•entitled  (c). 

*Again,  a  mistaken  omission  of  the  name  of  the  legatee  may  be  sup- 
plied by  the  context :  as  when  the  testator  gives  his  residuary  estate 
to  be  divided  among  his  seven  children,  and  in  enumerating  them, 
mentions  six  names  only  :  or  where  he  makes  a  bequest  to  his  six 
grandchildren  by  their  Christian  names,  and  mentions  one  twice  over, 
omitting  another  altogether  {d). 

2.  The  mistake  may,  to  a  certain  extent,  be  rectified  by  parol 
■evidehce.46  It  is  obvious  that  the  nature  of  this  treatise  Mistake  rectified 
will  not  allow  of  a  full  consideration  of  this  wide  and  i)r  parol  evidence. 

(a)  Standen  v.  Standen,  3  Ves.  589.  Eddels  v.  Johnson,  1  Giff.  33.    Seepost 

Re  Blackman,  16  Beav.  377.     Mostyn  p.  *1017. 

«.  Mostyn,  17  Beav.  333;  3  De  Gr.  M.  46.  This  occurs  most  frequently  in  cor- 

&  Q.  140 ;  5  H.  L.  C.  155.    Bernaseoni  recting  mistakes  In  the  corporate  name 

V.  Atkinson,  10  Hare,  345.     Garner  v.  of  a  legatee.    Estate  of  Gibson,  75  Cal. 

Garner,  39  Beav.  114.     Gillett  v.  Gane,  339  ;  Bunham  v.  Averill,  45  Conn.  61 ; 

L.  R,  10  Eq.  39.    Farrer  v.  St.  Gather-  King  v.  Grant,  55  Conn.  166  ;  Bristol  v. 

ine's  Coll.,  L.  R.  16  Eq.  19.     Garland  v.  Ontario  Orphan  Asylum,  60  Conn.  473  ; 

Beverley,  9  C.  D.  313.  Doughten  «.  Vandever,  6  Del.  Ch.  51 ; 

(«)  Newbolt  V.  Price,    14   Sim.   354.  Woman's  Missionary  Society  v.  Mead, 

The    rule    "Falsa   demonstratio    non  131  111.338;    Chappell  ®.    Missionary 

noeet"  means  that  if  there  bean  ade-  Society,  39  N.  E.  Rep.  934;    Straw  v. 

quate  and  convenient  description  with  Trustees,   67  Me.  493  ;  Barnum  ®.  Bal- 

convenient    certainty    of     what    was  timore,  63  Md.   375 ;    Faulkner  v.  Na- 

meant  to  pass,  or  who  was  meant  to  be  tional  Sailors'   Home,  39  N.   E.   Rep. 

legatee,  a  subsequent  erroneous  addi-  645  ;  First  Baptist  Church  ®.  Robberson, 

tion  will   not  vitiate   it :    "Webber   v.  71  Mo.   336  ;    Church,  &c.   Society  «. 

Stanley,  16  C.  B.,  K.  S.755.  Hatch,  48  N.  H.   393;  Smith  v.  First 

(a)  Smith  ».  Campbell,  19  Ves.  400.  Presbyterian  Church,  11  C.  E.  Gr.  133  ; 

(O)  Garth  b.  Meyrick,  1  Bro.  C.  C.  30.  Lanning  ».   Sisters  of  St.  Francis,  8 
[*1012]    . 
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difficult  subject :  It   may  be  sufficient  in  this  place  to  mention  the 
general  principles  established  with  respect  to  it. 

It  may,  perhaps,  be   safely  stated  as  a  general  proposition,  that  a 


Stew.  (N.  J.)  392-;  De  Camp  «.  Dob- 
bins, 4  Stew.  (N.  J.)  671,  affg.  3  Id. 
36  ;  Goodell  ».  Union  Association,  3 
Stew.  (N.  J.)  33  ;  American  Association 
e.  Lett,  15  Stew.  (N.  J.)  43  ;  Wood  «. 
Camden  Safe,  &c.  Co.,  17  Stew.  (N.  J.) 
460 ;  St.  Luke's  Home  v.  Indigent  Fe- 
male Association,  53  N.  Y.  191  ;  Web- 
ster «.  Morris,  66  Wis.  366  ;  University 
«.  Tucker,  31  W.  Va.  631  ;  Wilson  «. 
Perry,  39  W.  Va.  169  ;  Riley  ».  Diggs, 
3  Dem.  184  ;  St.  Francis  Hospital  «. 
Sclireck,  3  Dem.  325  ;  Canfield  v.  Cran- 
dall,  4  Dem.  Ill  ;  Leonard  o.  Da- 
venport, 58  How.  Pr.  384 ;  Kimball 
«.  Chappel,  37  Abb.  N.  C.  437 ;  General 
Assembly  «.  Guthrie,  86  Va.  135  ;  Con- 
vention v.  Ladd,  59  Vt.  5  ;  Elwell  ». 
Convention,  76  Tex. 514  ;  States.  Smitli, 
16  Lea  663 :  Peckham  ®.  Newton,  15 
E.  I.  331 ;  Pell  V.  Mercer,  14  R.  I.  412  ; 
Estate  of  Shields,  15  Phila.  543  ;  Wash- 
ington University  Appeal,  111  Pa.  St. 
573 ;  Alabama  Conference  «.  Price, 
43  Ala.  39  ;  President  &c.  «.  Korwood, 
1  Busb.  Eq.  65  ;  Domestic  &  Foreign 
Missionary  Appeal,  30  Pa.  St.  435 ; 
Preachers'  Aid  Society  e.  Rich,  45  Me. 
553  ;  Second  Congregational  Society  ». 
First  &c.  Society,  14  N.  H.  315  ;  Button 
•».  American  Tract  Society,  23  Vt.  336  ; 
McAllister  «.  McAllister,  46  Vt.  272  ; 
Howard  v.  American  Peace  Society,  49 
Me.  238  ;  Trustees  v.  Peaslee,  15  N.  H. 
317  ;  Newell's  Appeal,  34  Pa.  St.  197  ; 
Maund  «.  McPhail,  10  Leigh  199.  So, 
to  complete  an  incomplete  description, 
e.  g.,  "  the  Board  of  Foreign  Missions  " 
by  showing  testator's  relation  to  a  par- 
ticular board,  Gilmer  v.  Stone,  130 
U.  8.  586  ;  Board  of  Missions  ».  Scovell, 
i  Dem.  516  ;  Beardsley  v.  American 
Missionary  Society,  45  Conn.  327; 
Hinckley  v.  Thatcher,  139  Mass.  477; 


Tilton  «.  American  Bible  Society,  60 
N.  H.  377;  but  not  by  testator's 
declaration  to  the  scrivener,  Fairfield 
V.  Lawson,  50  Conn.  501  ;  St.  Luke's 
Home  V.  Indigent  Female  Association, 
53  N.  Y.  191.  But  see  Board  of  Missions 
V.  Scovell,  supra,  where  parol  evidence 
of  testator's  subsequent  declarations 
was  admitted  for  the  purpose. 

Where  there  are  several  persons  an- 
swering with  inexactness  to  the  descrip- 
tion in  the  will,  evidence  will  in  gen- 
eral be  admitted  to  show  which  per- 
son was  designated.  Thus  Brewster  v. 
McCall,  15  Conn.  374  ;  Patch  v.  White, 
117  U.  S.  310  ;  Morse  v.  Stearns,  131 
Mass.  389  ;  Cromie  «.  Louisville  Or- 
phan Home,  3  Bush  371 ;  Bodman  i>. 
American  Tract  Society,  9  Allen  447 ; 
Graydon  v.  Graydon,  8  C.  E.  6r.  230;  St. 
Luke's  Home  v.  Association,  52  N.  Y. 
191 ;  Lefevre  a.  Lefevre,  59  N.  Y.  434, 
revg.  2  T.  &.  C.  330  on  other  points  ; 
Ward  «.  Espy,  6  Humph.  447 ;  Wood 
«.  White,  33  Me.  340.  See,  too,  Smith 
11.  Smith,  1  Edw.  189 ;  where  the  gift  was 
to  Mary,  wife  of  Nathaniel  Smith,  and 
there  being  no  such  person,  it  was  held 
that  Mary,  wife  of  Abraham  Smith,  was 
intended,  and  not  Sarah,  wife  of  Nathan- 
iel Smith.  So,  where  the  gift  was  to 
James  Vernor  Henry,  describing  him  as 
testator's  nephew,  and  son  of  his  de- 
ceased sister  E.,  and  there  was  no  such 
person,  evidence  of  testator's  affection 
was  admitted  to  show  that  James  Ver- 
nor Henry,  his  great-nephew,  and  the 
grandson  of  E.,  was  intended,  and  not 
Robert  R.  Henry,  the  only  son  of  E. 
Vernor  «.  Henry,  3  Watts  393.  So, 
evidence  was  admitted  to  show  that  by 
"  Dickey  Lloyd,"  Daniel  S.  Lloyd  was 
intended,  and  not  his  brother,  William 
Dickinson  Lloyd.     Acton  ii.  Lloyd,  10 


428 


Of  Legacies. 


[Pt.  III.  Bk.  III. 


court  may  inquire  into  every  material  fact  relating  to  the  person  wha 
claims  to  be  interested  under  the  will,  and  to  the  circumstances  of 
the  testator,  and  of  his  family  and  affairs,  for  the  purpose  of  ena- 
bling the  court  to  identify  the  person  intended  by  the  testator  (e). 

In  all  cases  in  which  a  difficulty  arises  in  applying  the  words  of  a 
will  to  the  person  of  the  devisee,  the  difficulty  or  ambiguity  which  is 
introduced  by  the  admission  of  extrinsic  evidence,  may  be  rebutted 
and  removed  by  the  production  of  further  evidence  upon  the  same 
subject,  calculated  to  explain  who  was  the  person  really  intended  to 


Stew.  (N.  J.)  5.  But  where  name  and 
description  create  a  conflict  between 
two  persons,  parol  evidence  has  been 
held  inadmissible,  e.  g.,  to  decide  be- 
tween J.  G.'s  daughter,  Anna  Maria, 
and  his  wife  Catharine,  under  a  be- 
quest to  "A'nna  Maria,  wife  of  J.  G." 
Stokely  v.  Gorman,83  Md.496.  Where, 
however,  two  persons  have  the  exact 
name  designated  in  the  will,  parol  evi- 
dence is  admissible  to  determine  which 
is  entitled.  Skinner  v.  Harrison,  116 
Ind.  139  ;  Bodman  ».  American  Tract 
Society,  9  Allen  447. 

Where  one  person  answers  exactly  to 
the  name,  parol  evidence  is  inadmissi- 
ble to  show  that  another  person  was  in- 
tended who  does  not  answer  exactly  to 
the  name.  E.  g.,  that  testator's  nephew 
John  meant  another  and  favorite 
nephew,  John  J.,  although  another  gift 
to  John's  children  had  to  go  to  John 
J.'s  children,  because  John  had  none. 
Estate  of  Howard,  1  Pa.  Dist.  R.  71 ;  39 
W.  N.  C.  460.  So,  Burnet  «.  Burnet, 
3  Stew.  (N.  J.)  595  ;  Tucker  ».  Seaman's 
Aid  Society,  7  Mete.  188  ;  Rapp  ».  Reeh- 
ling,  134  Ind.  36  ;  Burk  ».  Lee,  76  Va. 
386.  In  like  manner,  parol  evidence  is 
inadmissible  to  exclude  any  member 
from  the  designated  class  because  of 
testator's  antipathy.  Love?).  Buchanan, 
40  Miss.  758  ;  or  to  show  by  instructions 
to  scrivener  the  unintended  omission 
of  certain  legacies,  Comstock  «.  Had- 
lyme,  8  Conn.  354.  A  person  not  in- 
tended "or   designated   may,  however. 


bear  the  name  without  being  entitled 
to  the  legacy.  Thus,  a  bequest'  to  a 
designated  association  cannot  be  claimed 
by  a  different  association  organized 
after  testator's  death  by  the  same  per- 
sons in  the  old  name.  Estate  of  Neil, 
Myriok  Prob.  79 ;  Catholic  Church  ii. 
Tobbein,  83  Mo.  418  ;  nor  by  a  corpora- 
tion to  which  the  original  and  intended 
corporationhad  transferred  its  franchises 
prior  to  its  own  extinction  before  tes- 
tator's death,  Crum  «.  Bliss,  47  Conn. 
593.  So,  a  bequest  to  a  free  library 
"  which  may  be  established,"  cannot  be 
taken  by  a  library  already  established 
and  not  otherwise  designated.  Estate 
of  Pepper,  1  Pa.  Dist.  Rs  148.  So,  a 
devise  .for  an  insane  asylum  to  be  or- 
ganized "under  state  or  municipal 
authority"  cannot  be  claimed  by  a 
county  on  the  strength  of  its  using  one 
of  the  buildings  of  its  poorhouse  for 
insane  paupers.  Holden  v.  Cook 
County,  87  111.  375. 

(e)  This  subject  is  discussed  with 
much  learning  and  ability  by  Vice- 
Chancellor  Wigram,  in  his  treatise  on 
' '  The  Application  of  Extrinsic  Evidence 
to  Interpretation  of  Wills."  See  also 
Feltham's  Trust,  1  Kay  &  J.  538.  Ber- 
nasooni  v.  Atkinson,  10  Hare,  345. 
Drake  v.  Drake,  8  H,  L.  C.  173.  Web- 
ber «.  Stanley,  16  C.  B.,  N.  S.  698. 
Charter  ®.  Charter,  L.  R.  7  H.  L.  364. 
Re  Wolverton  Estates,  7  C.  D.  197. 
In  the  Goods  of  Brake,  6  P.  D.  317. 
Re  Taylor,  34  C.  D.  255. 
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take  under  the  will ;  according  to  the  maxim,  "  Ambiguitas  verborum 
latens,  verijicatione  suppletur." 

There  is,  however,  but  one  class  of  cases  in  which  evidence  of  tlie 
testator's  declarations  can  properly  be  admitted  ;  and  *that  is,  (Jf 
cases  of  equivocation,  viz.,  where  an  ambiguity  arises,  from  the  ad- 
mission of  extrinsic  evidence,  as  to  which  of  two  or  more  things,  or 
which  of  two  or  more  persons,  each  answering  the  description  in  the 
will,  the  testator  meant  to  designate  (/"). 

Accordingly,  where  a  complete  blank  is  left  for  the  devisee's  name 
in  a  will,  no  parol  evidence,  however  strong,  will  be  allowed  to  fill  it  up 
as  intended  by  the  testator  (^).  "Where,  however,  a  blank  was  left 
for  the  Christian  name  only,  parol  evidence  was  admitted  to  prove 
the  individual  intended  (A).  So  in  case  of  a  devise  "  to  Mrs.  C," 
Lord  Loughborough  referred  it  to  the  Master  to  receive  evidence,  to 
show  the  person  intended  (i).  The  two  last  cases,  per*haps,  are  only 
reconcilable  with  the  principles  of  law  applicable  to  this  subject,  on 

(/)  Miller  «.  Travers,  8  Bing.  344. 
Doe  u.  Hiscocks,  5  M.  &  W.  363.  Doe 
V.  Westlake,  4  B.  &  Aid.  57.     Stringer 


».  Gardiner,  27  Beav.  35.  Fleming  d. 
Fleming,  1  H.  &  C.  243.  Re  Ingle's 
Trusts,  L.  R.  11  Eq.  578.  Farrer  «.  St. 
Catherine's  Coll.,  Cambridge,  L.  R.  16 
Eq.  19.  Evidence  of  the  declarations 
of  a  testator  as  to  whom  he  intended  to 
heneiit,  or  supposed  that  he  had  bene- 
fited, can  only  be  received  where  the 
description  of  the  legatee  or  of  the  thing 
bequeathed  is  equally  applicable  in  all 
its  parts  to  two  persons  or  to  two  things. 
But  evidence  of  the  circumstances,  the 
habits,  and  the  state  of  his  family  at  the 
time  he  made  the  will  is  admissible,  so 
as  to  put  the  court  in  the  position  of  the 
testator,  in  order  to  ascertain  the  bear- 
ing and  the  application  of  the  language 
which  he  uses,  and  whether  there  exists 
any  person  or  thing  to  which  the  whole 
description  given  in  the  will  can  be  with 
sufEcient  certainty  applied.  Charter  ■». 
Charter,  L.  R.  7  H.  L.  364.  Where  a 
legatee  is  once  correctly  described  in  a 
will  and  the  same  name  is  mentioned 
again  without  any  description,  evidence 
is  not  admissible  to  show  that  a  different 


person  was  intended.    Webber  «.  Cor- 
bett,  L.  R.  16  Eq.  515. 

(g)  Baylis  «.  Att.-Gen.,  3  Atk.  339. 
Hunt  «.  Hort,  3  Bro.  C.  C.  311.  Miller 
v.  Travers,  8  Bing.  354.  Clayton  v. 
Lord  Nugent,  13  M.  &  W.  300.  But 
where  such  complete  blank  appears  in 
the  probate  copy  of  a  will  the  court 
is  entitled  to  look  at  the  original  will 
for  the  purpose  of  construing  it,  fer 
Lord  Esher,  M.  R.,  and  Baggallay, 
L.  J.,  in  Re  Harrison,  30  C.  D.  390. 

(A)  Price  «.  Page,  4  Ves.  680.  See 
also  Phillips  «.  Barker,  1  Sm.  &  G. 
583. 

{i)  Abbot  B.  Massie,  3  Ves.  148.  And 
where  the  testator  appointed  "Percival 
,  of  Brighton,  the  father,"  his  exec- 
utor, evidence  was  admitted  of  the  cir- 
cumstances under  wliich  tlie  deceased 
made  Ids  will  and  of  the  persons  about 
liim  in  order  to  satisfy  the  court  who 
was  meant  by  the  imperfect  description 
of  the  executor.  In  the  Goods  of  De 
Rosaz,  3  P.  D.  66.  Evidence  in  this 
case  was  tendered  of  the  draft  of  the 
will  in  the  testator's  own  handwriting 
in  which  the  blank  was  filled  in,  and 
the  name  of  Percival  Boxall  written  in 
[*1013]  [*1014] 
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the  supposition  that  the  evidence  *went  to  establish  in  the  one  case, 
that  the  claimant  of  the  legacy  was  a  person  wljom  the  testator  was 
in  the  habit  of  calling  "  Mrs.  C;  " — and  in  the  other,  that  the  claimant 
■flf^s  a  person  whom  the  testator  was  in  the  habit  of  calling  by  the 
surname  only  (A).  Where  a  testator  has  habitually  called  certain 
full.    Sir  J.  Hannen  decided  the  case      the  will  is  in  itself  sufficient  to  define 


irrespective  of  the  testator's  expressed 
intention,  and  did  not  consider  it  neces- 
sary to  express  a  positive  opinion  on 
the  admissibility  of  the  evidence.  In 
the  course  of  his  judgment,  however, 
he  said:  "I  have  dealt  with  the  case 
thus  far  on  the  supposition  that  evi- 
dence of  the  testator's  declarations  of 
intention  are.  not  admissible.  In  the 
case  of  Charter  «.  Charter  (mJj  w/p.). 
Lord  Cairns  says:  "The  only  case  in 
which  evidence  of  this  kind  can  be 
received  is  where  the  description  of  the 
legatee  or  of  the  thing  bequeathed  is 
equally  applicable  in  all  its  parts  to  two 
persons  or  two  things.''  Sir  J.  Wigram 
states  the  proposition  thus  (prop.  7,  par. 
194):  "The  only  cases  in  which  evi- 
dence to  prove  intention  is  admissible 
are  those  in  which  the  description  in 
the  will  is  unambiguous  in  its  applica- 
tion to  each  of  several  subjects."  If 
these  expositions  of  the  law  are  to  be 
taken  without  any  qualification,  evi- 
dence of  the  testator's  expressed  inten- 
tion could  not  be  given  in  this  case,  for 
there  is  here  only  one  known  subject  to 
which  the  testator's  language  can  apply. 
It  is  possibly  open  to  question  whether 
such  a  case  as  this  was  in  the  contem- 
plation of  Lord  Cairns  and  Sir  J. 
Wigram.  As  I  have  said,  it  is  not 
shown  here  that  there  is  any  other  per- 
son who  could  properly  be  designated 
as  "  Percival  ,  of  Brighton,  Es- 
quire, the  father."  If  there  were  any 
such,  parol  evidence  of  the  testator's 
intention  would  be  admissible :  is  such 
evidence  the  less  admissible  because  the 
claimant  has  no  competitor  ?  Probably 
the  answer  is,  that  if  the  description  in 


the  only  known  subject  to  which  it  is 
sought  to  apply  it  no  evidence  of  inten- 
tion is  needed,  if  it  is  insufficient  such 
evidence  is  inadmissible.  "  In  point  of 
principle,  "says  Sir  J.  Wigram  (prop.  7, 
par.  193),  "it  is  submitted  that  a  de- 
scription which  is  so  imperfect  as  to  be 
useless  as  it  stands — i.  e. ,  useless  unless 
it  be  aided  by  evidence  of  intention — 
is  not  distinguishable  from  one  which 
is  wholly  incorrect." 

Sir.  J.  Hannen's  own  reasoning  seems 
to  show  that  the  rule  in  Charter  «. 
Charter  requires  no  qualification,  but 
of  course  the  nearer  the  imperfect  de- 
scription approaches  a  sufficient  defini- 
tion of  the  testator's  intention,  the 
stronger  the  inclination  to  break  the 
rule  and  to  admit  evidence  of  the  tes- 
tator's declaration  to  complete  the  im- 
perfect description.  It  will  be  found 
that  in  most  of  the  cases  in  which  evi- 
dence of  declarations  of  the  testator 
was  admitted,  the  description  in  the 
will  was  really  applicable  to  each  of 
several  subjects  when  the  words  not 
applicable  to  any  person  at  all  are 
omitted  from  consideration.  See  Care- 
less V  Careless,  1  Mer.  384.  Still  e. 
Hoste,  6  Madd.  193.  The  case  of 
Price  V.  Page  {uM  sup.),  would  seem  to 
be  explicable  as  a  case  of  ' '  equivoca- 
tion" without  reference  to  the  ground 
mentioned  in  the  text.  The  case  of 
Abbot  ®.  Massie  (ubi  svp.)  would  seem 
explicable  (if  at  all)  only  on  the  ground 
that  the  evidence  intended  to  be  taken 
had  no  reference  to  the  declarations  of 
intention  by  the  testator. 

{k)  See  the  observations  of  Rolfe,  B., 
in  Clayton  v.  Lord  Nugent,  13  M.  &  W. 
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persons  or  things  by  peculiar  names,  and  those  names  occur  in  his 
will,  evidence  of  such  habit  seems  receivable  to  explain  the  meaning 
of  the  will,  in  like  manner  as  if  his  will  had  been  written  in  cipher,  or 
in  a  foreign  languagfe  {f). 


In  conclusion,  it  may  be  expedient  to  advert  to  cases   of   legacies 
given  to  persons  in  particular  cliaracters.*7  Legacy  to  one  in  a. 

-r  i     ,  •  -n  J?   11       •  1  ■         I  particular     cliar- 

In  some  cases,  such  legacies  will  laU  within  the  rule   acter : 


207.  See  also  Lee  «.  Pain,  4  Hare, 
351. 

©  Doe  ».  Hiscocks,  5  M.  &  W.  363, 
368.  As  to  special  names  used  by  a 
testator  to  describe  things,  and  evidence 
of  his  practice  in  his  lifetime,  see  ■post, 
p.  *1169. 

47.  Name  identifies  the  legatee  with- 
out other  proof  if  no  doubt  is  raised. 
Goodell  V.  Hibbard,  33  Mich.  47.  But 
where  the  name  and  corporate  limits  of 
a  corporate  legatee  (an  episcopal  diocese) 
are  changed  between  the  date  of  the 
will  and  the  testator's  death,  the  original 
corporation  will  take  irrespective  of 
subsequent  division  and  change  of 
name.  East  Carolina  &c.  v.  North 
Carolina,  103  N.  C.  443.  But  the  tes- 
tator may  give  a  legacy  to  one  who  is 
not  his  wife,  naming  her  as  such,  and 
she  will  be  entitled  to  the  legacy  if 
otherwise  sufficiently  identified,  Scliult 
e.  Moll,  43  N.  Y.  S.  R.  484 ;  Will  of 
McGuire,  Tucker  196  ;  Klein  v.  Hayek, 
5  Redf.  310;  although  "in  lieu  of 
dower,"  Klein  v.  Hayek,  swpra  ;  or  de- 
scribing the  estate  given  as  "  her  dower 
right,"  Schult  v.  Moll,  supra.  So  a  be- 
quest to  testator's  "  daughter"  A.  will 
not  prevent  his  adopted  daughter  A. 
from  taking,  where  the  testator  had  had 
no  other  daughter.  Matter  of  Cahn,  3 
Redf.  31.  On  the  other  hand,  the  gift 
may  be  lost  with  the  character  of  wife 
by  a  divorce,  as  in  a  bequest  to  testa- 
tor's son  A.  for  life  with  remainder  for 
widowhood  to  A.'s  "wife  B."  in  case 
she  should  survive  him.     After  B.  was 


divorced,  it  was  held  that  she  could  not 
take.  Bell  v.  Smalley,  18  Stew.  (N.  J.> 
478.  But  where  the  testatrix  was  ille- 
gally divorced  from  A.  and  married  io 
B.,  and  described  herself  as  wife  of  B., 
B.  will  take  a  legacy  to  "  my  husband."^ 
Hardy  v.  Smith,  136  Mass.  328.  Some- 
times the  intention  is  limited  to  a  certain 
husband  or  wife  to  the  exclusion  of  a 
later  one,  as  where  the  income  is  given 
to  a  married  daughter  and  the  principal 
is  payable  to  her  on  the  death  of  her 
husband,  after  the  death  of  the  wife, 
her  then  husband  is  intended,  and  not  a 
second  husband  who  outlived  the  wife. 
Humphrey  i).  Winship,  28  Hun  33. 

A  legatee  may  be  named  by  an  official! 
name,  as  in  a  bequest  for  a  library  to  the 
Mayor  of  New  York,  president  of  Co- 
lumbia College,  and  their  successors. 
In  such  case  the  individuals  and  noli 
the  corporations  will  take.  Cottman 
11.  Grace,  41  Hun  345.  So  a  bequest 
to  A.  B.,  "Bishop  of  N.  C."  Doe  d. 
Atkinson,63  N.  C.  310. 

' '  Executors  "  will  include  an  execu- 
trix. Moke  V.  Norrie,  14  Hun  128. 
In  general,  under  a  bequest  to  execu- 
tors, only  those  take  who  qualify  as 
such.  Brown  v.  Pancoast,  7  Stew. 
(N.  J.)  331.  •  As  has  been  said,  in  an 
earlier  note,  legacies  to  executors  are 
often  to  them  as  trustees,  and  in  such 
case  necessarily  conditioned  upon  their 
qualifying  as  such.  But  an  executor 
dying  between  the  propounding  of  the 
will  and  its  pi'obate  takes  a  legacy 
expressly  given  to  him  in  addition  to 
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above  stated,  that  where  there  is  no  doubt  as  to  the  person  intended, 
the  mis-description  of  character  shall  not  frustrate  the  bequest.  Thus 
a  woman  may  take  a  legacy  by  the  name  of  the  wife  of  such  a  one. 


commissions.  Scofield  «.  St.  John,  65 
How.  Pr.  293.  But  where  the  testator 
names  his  wife  as  his  executrix,  she 
will  take  as  an  individual  a  bequest  to 
"  my  said  executrix."  Will  of  Blood, 
62  Vt.  359. 

It  is  sufBcient  if  the  legatee  is  de- 
scribed and  not  named;  e.  g.,  "such 
persons  as  shall  support  A.  and  his  wife 
in  their  old  age,"  Harriman  v.  Harri- 
mati,  59  N.  H.  135 ;  or  "  the  person 
who  shall  last  take  care  of  my  father 
before  his  death,"  Fiester  v.  Shepard, 
36  Hun  183  ;  or  to  "  said  minors " 
{confined  to  the  children  who  remain 
minors).  Wilder  ®.  Blount,  39  Ga.  563. 
So,  legatees  may  be  described  by  refer- 
ence to  a  former  bequest  as  "  legatees" 
or  "  devisees."  As  to  such  gifts,  it  has 
been  held  that  residuary  gifts  to  be 
divided  among  "  my  legatees"  will  not 
include  devisees  of  re^al  property.  Ellis 
V.  Meadows,  84  N.  C.  93.  So,  "my 
legatees  agreeably  to  law  "  means  next  of 
kin.  Smith  v.  Martin,  18  Ala.  819.  So, 
' '  my  other  legatees,"  after  various 
legacies  to  children  and  statement  that 
two  daughters;  A.  and  B.  (to  whom  he 
gave  nothing),  had  received  their  share, 
does  not  include  A.  and  B.  Upshaw 
V.  Streshly,  3  Bibb.  444.  So,  after 
legacies  to  widow  and  others,  a  residu- 
ary gift  to  "  the  aforesaid  legatees}  as 
soon  after  the  death  of  my  wife  as  con- 
venient," does  not  include  the  wife. 
McCoury  v.  Leek,  1  McCart.  70.  So, 
after  legacies  to  A.  and  B.,  and  to 
Presbyterian  Church,  the  interest  to  be 
paid  to  their  minister  annually,  and 
"the  principal  to  remain  good  as  long 
as  there  is  a  church  there,"  a  gift  of  the 
residue  "among  all  those  to  whom  I 
have  given  legacies,"  does  not  include  the 
church.   Coddington  v.  Havens,  4  Halst. 


Ch.  590.  So,  after  a  devise  of  real 
property  to  A.,  and  legacies  to  B.  and 
C,  a  gift  of  surplus  personal  property 
"among  the  above  bequests"  does  not 
include  A.  Matter  of  White,  125  N.  Y. 
544.  But  A.,  B.,  and  C.  were  allowed 
to  take  the  residue  as  "my  legatees" 
after  a  legacy  to  testator's  wife,  and  de- 
vises of  real  property  to  A.,  B.,  and  C. 
Weeks  v.  Cornwell,  104  N.  T.  325.  So, 
a  devisee  who  was  excepted  by  name 
from  a  previous  clause  as  taking  a  be- 
quest. Forsythe  v.  Mintier,  39  O.  St. 
349.  Where  the  residue,  after  a  legacy 
to  A.  for  life  with  remainder  to  chil- 
dren, was  to  be  divided  "among  the 
legatees  mentioned,"  A.  and  her  chil- 
dren take  one  share  or  legacy.  Estate  of 
Logan,  41  N.  Y.  8.  R.  793  ;  S.  C.  16  N. 
Y.  Supp.  737.  But  after  devises  to  A. 
for  life  and  others,  and  after  A.'s  death 
a  remainder  in  A.'s  share  by  codicil  to 
"  my  surviving  devisees  under  the  will," 
does  not  include  A.'s  heirs.  Otis  v. 
Brown,  20  S.  C.  586.  Where,  however, 
testator  gives  legacies  to  certain  chil- 
dren to  make  them  equal  to  others  who 
had  received  advancements,  and  then 
gives  his  residuary  estate  to  be  divided 
equally  among  his  children  to  whom 
he  had  left  his  property,  all  of  the 
children  were  allowed  to  share  in  the 
residue.  Newlin  v.  White,  84  N.  C.  543. 
So,  a  remainder  to  "my  last  named 
children,"  after  a  life  estate  to  wife  and 
legacy  to  daughter  C.  "to  make  her 
share  equal  with  the  rest  of  my  children 
named,"  and  residue  to  the  children. 
Includes  C.  Losey  v.  Westbrook,  8 
Stew.  (N.  J.)  116.  But  where  no  grand- 
children have  been  mentioned,  a  gift 
to  "my  said  grandchildren  last  men- 
tioned "  is  bad  for  uncertainty.  Hall  v. 
Hall,  133  Mass.  120.     In  a  gift  of  pro- 
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although  she  be  not  a  lawful  wife,  if  she  be  reputed  or  known  by  that 
name  (w).  But  it  is  otherwise  where  a  bequest  is  made  to  a  person  in 
a  certain  character,  which  may  reasonably  be  presumed  to  be  the 
motive  of  the  testator's  bounty,  and  that  character  is  subse*quently 
ascertained  to  have  been  falsely  assumed  by  the  legatee,  by  a  fraud 
practiced  on  the  testator  (n).  Thus,  if  a  woman  bequeathes  a  legacy 
to  her  supposed  husband,  who  is  in  fact  the  husband  of  another  woman, 
lie  shall  take  nothing  by  the  bequest  (o). 

In  Rishton  v.  Cobb  {p)  a  testator  gave  a  fund  to  trustees,  on  trust 
to  empower  Lady  C,  "  widow  of  Sir  JST.  C,"  to  receive  the  dividends 
so  long  as  she  should  continue  single  and  unmarried  :  At  the  date  of 
the  will,  and  at  the  testator's  death.  Lady  C.  was  married  to  one  R. ; 


ceeds  of  real  property,  "my  heirs  not 
heretofore  mentioned"  means  next  of 
Tsin  who  take  beneficially,  not  including 
one  who  was  only  trustee.  McCabe  v. 
Spruil,  1  Dev.  Eq.  189.  So,  a  residuary 
devise  to  "my  said  children"  vriW  not 
include  one  child.  A.,  who  was  trustee 
only  for  the  others.  Estate  of  White, 
135  Pa.  St.  841.  Where  the  husband 
is  testatrix's  only  heir-at-law,  ' '  all  the 
heirs  herein  named  "  means  the  legatees. 
Townsend  v.  Townsend,  25  O.  St. 
477. 

(to)  Giles  B.  Giles,  1  Keen,  685.  Doe  v, 
Eouse,  5  C.  B.  423.  Re  Petts,  27  Beav. 
576.  But  not,  it  should  seem,  if  there 
is  no  evidence  that  she  was  known 
to  the  testator  in  such  a  way  as  to  lead 
to  the  inference  that  she  was  intended 
by  the  description  of  wife  :  Davenport's 
Trust,  1  Sm.  &  G.  136. 

(n)  The  distinction  between  a  fraud- 
ulent and  an  innocent  legatee  is  well 
illustrated  by  the  case  of  Wilkinson  «. 
Joughin,  L.  R.  2  Bq.  319,  where  the 
income  of  property  was  given  by  a  tes- 
tator to  a  woman  in  the  character  of, 
and  whom  he  described  as,  his  wife, 
but  who  at  the  time  of  the  marriage 
ceremony  with  him  and  at  his  death  had 
a,  husband  living,  and  who  bequeathed 
the  residue  of  his  property  to  his  "step- 
daughter,"   the  daughter  of  his  sup- 


posed wife :  and  it  was  held  that  the 
bequest  to  the  mother  was  void  by 
reason  of  the  fraud  committed  by  her, 
but  that  the  bequest  to  her  daughter 
was  valid.  As  to  the  gift  to  the 
daughter,  compare  Davenport's  Trust, 
1  Sm.  &  G.  136.  But  in  Re  Petts,  27 
Beav.  576,  the  court,  in  the  case  of  a 
married  woman  who  had  gone  through 
the  form  of  marriage  a  second  time  in 
the  belief  that  her  husband  was"  dead, 
supported  the  bequest  to  her  on  the 
ground  that  the  evidence  showed  no 
fraud  on  her  part. 

(o)Kennell  v.  Abbott,  4  Ves.  803. 
Wilkinson  ®.  Joughin,  L.  R.  2  Eq.  319. 
See  also  Mc  parte  Wallop,  4  Bro.  C. 
C.  90,  mentioned  by  Lord  Alvanley  in 
Kennell  i).  Abbott.  That  learned  judge, 
in  the  latter  case,  observed,  that  he 
would  not  have  it  understood,  that  if  a 
testator,  in  consequence  of  the  supposed 
affectionate  conduct  of  his  wife,  gives 
her,  being  deceived  by  her,  a  legacy  as 
his  chaste  wife,  evidence  of  violation  of 
her  marriage  vow  could  be  given  for 
the  purpose  of  defeating  the  bequest ; 
since  that  would  open  too  wide  a  field  •. 
4  Ves.  809. 

(p)  9  Sim.  615.     The  authority  of  this 
case  was  doubted  by   Lord  Selborne 
in  Re  Boddington,  25  C.  D.  685,  686, 
689. 
28  [*1016] 
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but  he  had  deserted  her  ;  and  she  always  called  herself  Lady  C,  and 
represented  herself  to  be  a  single  woman  and  the  widow  of  Sir  N.  C. ; 
and  the  testator  and  others  always  considered  her  so  to  be  :  Sir  L. 
Shadwell,  V.-C,  held  that  she,  and  her  husband  in  her  right,  were 
entitled  to  claim  the  benefit  of  the  bequest  ;  for  that  no  case  of 
fraudulent  misrepresentation  had  been  *established  against  her.  And 
this  decision  was  affirmed  by  Lord  Cottenham  on  appeal  (cj). 

In  Schloss  V.  Stiebel  (r)  a  testator,  domiciled  in  Jamaica,  became,, 
during  a  temporary  residence  at  Frankfort,  engaged  and  betrothed  to 
marry  A.  S.;  and  by  a  codicil  to  his  will,  after  mentioning  her  by 
name,  and  alluding  to  his  intended  marriage  with  her,  he  gave  3,000/. 
"  to  my  wife."  During  the  engagement,  but  before  the  marriage,  the 
testator  died  :  And  Sir  L.  Shadwell,  V.-C,  held  that  A.  S.  was  entitled 
to  the  legacy  :  his  honor  being  of  opinion  that  it  was  not  given  on 
condition  of  the  testator  marrying  her,  but  that  he  had  described  her 
with  reference  to  his  intention  of  doing  so. 

Where  there  is  a  bequest  to  a  class,  and  the  intention  of  the  testator 
Mistakes  in  the  ^®  apparent  to  include  all  who  constitute  the  class,  though 
description  of  tiie  ijy  mistake  he  has  specified  a  wrong  number,  the  court 

number  of  a  class       "^  jr  o  ? 

ofiegatees.  ■will  not  allow  such  an  error  to  have  an  excluding  opera- 

tion, but  will  strike  out  the  specified  number.48  Thus,  in  Tomkins  v. 
Tomkins  (s),  where  there  was  a  bequest  of  50?.  apiece  to  the  three 
children  of  A.,  and  A.  had/bwr  /  Lord  Hardwicke  was  of  opinion,  that, 
each  of  the  four  children  was  entitled  to  the  bOl.  So  in  Garvey  v. 
Hibbert  (<),  the  testator  gave  "  to  the  three  children  of  A.  the  sum  of 
600?.  apiece  ; "  and  Sir  W.  Grant  held,  that  four  children,  all  born 
before  the  date  of  the  will,  were  entitled  to  600?.  each  (w).  Again,  in 
Harrison  v.  Harrison  (a;),  the  testator  bequeathed  to  the  two  sons  and 

(?)5M.  &Cr.  145.  («)  Cited  3  Atk.   357;    3  Ves.   Sen. 

(r)  6  Sim.  1.  564. 

48.  Kalbfleisch    v.    Kalbfleisch,     67  if)  19  Ves.  134. 

N.  Y.  354.     So,  parol  evidence  may  be  («)  See  also  Accord.    Lee  v.  Pain,  4 

admitted    to    explain   the    latent   am-  Hare,  349.     Morrison  i>.  Martin,  5  Hare, 

biguity,    e.  g.,   "the    four  boys,"  by  507.    Daniell  ».  Daniell,  3  De  G.  &  Sm. 

showing  that  four  'of  testator's  seven  337.      Yeats  «.   Yeats,  16    Beav.   170. 

sons  were  minors,  Bradley  ».  Rees,  113  Spencer  v.  Ward,  L.  R.  9  Eq.  507.    Re 

111.   337;    or    "children    of  my    two  Bassett's   Estate,   L.    R.    14   Eq.    54. 

sisters  in  France,"  excluding  the  chil-  M'Kechnie  v.  Vaughan,  L.  R.  15  Eq. 

dren  of  a  third  sister  who  had  lived  289. 

there  and  was  dead.     Grou  «.  Brinley  {x)  1  Russ.  &  M.  73. 
35  Conn.  109. 
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the  daughter  of  Thomas  Lovell  50^.  each.  At  the  date  of  the  will  and 
of  the  death  of  the  testator,  Thomas  Lovell  had^we  children  living, 
namely,  one  son  and  four  daughters,  and  not  two  sons  and  one  daugh- 
ter :  And  *Sir  J.  Leach,  M.  R.,  held  that  each  of  the  five  children  was 
entitled  to  a  legacy  of  5Ql.  But  in  Lord  Selsey  v.  Lord  Lake  (y),  the- 
testator  gave  a  rent-charge  to  trustees,  during  the  life  of  his  niece  and 
her_/?we  daughters  in  trust,  to  pay  it  to  his  niece  for  life,  and  after  her 
death,  upon  the  like  trust  for  her  said  daughters  and  the  survivors  and 
survivor,  and  while  more  than  one  should  be  living,  to  be  divided 
between  them  in  equal  shares  :  It  appeared,  that  at  the  date  of  the 
will,  and  at  the  death  of  the  testator,  his  niece  had  five  sons  and  only 
one  daughter :  And  Lord  Langdale,  M.  R.,  held,  that  the  daughter 
alone  was  entitled  to  the  annuity  for  life  on  the  death  of  her  mother. 
Where,  however,  a  testator,  bequeathes  100?.  apiece  to  the  four  sons 
of  A.  H.  by  a  former  husband,  and  she  had  four  such  children,  but  one 
of  them  was  a  daughter.  Knight  Bruce,  V.-C,  held,  that  the  daughter 
took  a  legacy  of  lOOZ.  (z). 

It  should  be  observed,  that  the  principle  on  which  an  erroneous 
statement  of  the  number  of  a  class  is  rejected,  does  not  apply  where 
the  will  affords  the  means  of  determining  which  of  the  class  are 
pointed  at  (a). 


(y)  1  Beav.  146. 

(z)  Lane  v.  Green,  4  De  G.  &  Sm. 
239.  See  ante,  p.  *1013,  as  to  the  mis- 
taken omission  of  the  name  of  the 
legatee. 

(a)  Re  Hull's  Estate,  31  Beav.  310. 
Wrightson  v.  Calvert,  1  Johns.  &  H. 
250.  Glanville  v.  Glanville,  33  Beav. 
803.  The  rule  may  be  thus  stated,  viz. , 
that  in  the  case  of  a  testamentary  gift 
to  a  class,  describing  them  as  consisting 
of  a  specified  number  which  is  less 
than  the  number  in  existence  at  the  date 
of  the  will,  the  court  rejects  the  speci- 
fied number  on  the  presumption  of  mis- 
take, and  all  the  members  of  the  class 
in  existence  at  the  date  of  the  will  are 
held  entitled  unless  it  can  be  inferred 
who  are  the  particular  members  in- 
tended, in  which  case  the  court  holds 
those  children  entitled  to  the  exclusion 
of  the  others.  This  rule,  gathered  from 
the  judgment  of  Sir  G.  Jessel  in  New- 


man 1}.  Piercey,  4  C.  D.  41,  was  based 
by  him  largely  on  the  rule  as  stated  in 
Hawkins  on  Wills,  p.  63.  Vice-Chan- 
cellor  Wood  in  Wrightson  v.  Calvert, 
1  J.  &  H.  350,  states  the  principle  thus  : 
"  The  principle  of  the  earlier  cases  on 
this  subject  was  to  avoid  an  intestacy 
by  reason  of  uncertainty.  If  there  is  a 
gift  to  the  two  children  of  A.  when  A. 
in  fact  has  three  children,  you  must 
either  act  upon  the  general  intent  to 
benefit  the  class  and  treat  the  statement 
of  the  number  as  a  mistake,  or  else  the 
gift  must  be  void  for  uncertainty,  it 
being  impossible  to  say  which  two  out 
of  the  three  are  to  take."  Sir  G.  Jessel 
points  out  in  Newman  v.  Piercey  (ubi 
sup.)  that  this  rule  is  rather  too  wide 
without  the  qualification,  "unless  there 
is  some  evidence  to  enable  the  Court  to 
find  out  who  are  meant." 

The  existence  of  a  child  "  en  ventre  sa 
mire"  does  not  make  the  number   of 
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♦SECTION  III. 

Of  specific  legacies. 

Of  legacies  there  are  two  kinds  :  a  general  legacy  and  a  specific 
legacy.  A  legacy  is  "  general  "  when  it  is  so  given  as 
not  to  amount  to  a  bequest  of  a  particular  thing  or 
money  of  the  testator,  distinguished  from  all  others  of  the 
same  kind  :  A  legacy  is  "  specific  "  when  it  is  a  bequest  of  a  specified 
part  of  the  testator's  personal  estate  which  is  so  distinguished  (J). 
~*Thus,  for  example,  "  I  give  a  diamond  ring,"  is  a  general  legacy, 
which  may  be  fulfilled  by  the  delivery  of  any  ring  of  that  kind  ; 
while  "  I  give  the  diamond  ring  presented  to  me  by  A.,"  is  a  specific 
•legacy,  which  can  only  be  satisfied  by  the  delivery  of  the  identical 
subject.^9     Again,  if  the  testator,  having  many  brooches  or  horses. 


■children  uncertain  within  the  meaning 
of  this  rule  where  the  number  of  living- 
children  at  the  date  of  the  will  is  cor- 
Tectly  stated,  so  as  to  give  a  child  "en 
ventre  sa  m^re  "  a  right  to  be  included  in 
the  class.  Re  Emery's  Estate,  3  C.  D. 
300. 

(S)  The  fact,  however,  that  a  specipc 
legacy  is  given  or  a  specific  part  of  the 
personalty  excepted  out  of  a  general 
residue  does  not  make  a  gift  of  that 
general  residue  specific.  Re  Ovey,  20 
C.  D.  676.  In  Bothamley  v.  Sherson, 
L.  R.  20  Eq.  304,  808,  309,  Jessel, 
M.  R.,  defines  a  specificlegacy  as  fol- 
lows : — "  In  the  first  place  it  is  a  part 
of  the  testator's  property ;  in  the  next 
place  it  must  be  a  part  emphatically  as 
distinguished  from  the  whole :  it  must 
be  what  has  been  sometimes  called  a 
severed  or  distinguished  part :  it  must 
not  be  the  whole  in  the  meaning  of  being 
the  totality  of  the  testator's  property,  or 
the  totality  of  the  general  residue  of  his 
property  after  having  given  legacies  out 
of  it.  If  it  satisfy  both  conditions  that 
it  is  a  part  of  the  testator's  property  it- 
self, and  is  a  part  as  distinguished  from 
the  whole,  or  from  the  whole  of  the 
residue,  then  it  appears  to  me  to  satisfy 
everything  that  is  required  to  treat  it  as 
[*1019]        [*1020] 


a  specific  legacy."  This  definition  was 
referred  to  and  repeated  by  the  same 
learned  judge  in  a  later  case.  Re  Ovey, 
20  C.  D.  676,  681,  in  which  case,  upon 
appeal  to  the  House  of  Lords  («ti6  nom. 
Robertson  v.  Broadbent,  8  App.  Gas. 
812),  Lord  Selborne,  L.  C.  (with  the 
expressed  approval  of  Lord  Blackburn) 
defined  a  specific  legacy  as  "  something 
which  a  testator,  identifying  it  by  a 
sufficient  description,  and  manifesting 
an  intention  that  it  should  be  enjoyed  in 
the  state  and  condition  indicated  by 
that  description,  separates  in  favor  of  a 
particular  legatee  from  the  general  mass 
of  his  personal  estate."  See  also  Giles 
V.  Melsom,  L.  R.  6  H.  L.  24. 

49.  The  followiug  have  been  held  to 
be  specific  legacies;  My  furniture, 
clothes,  jewelry,  utensils,  Healey  v.  Top- 
pen,  45  N.  H.  243  ;  all  my  books  and 
papers,  Perkins  «.  Mathes,  49  N.  H. 
107;  "all  the  notes  remaining"  after 
certain  bequests.  Perry  ».  Maxwell,  3 
Dev.  Eq.  488  ;  or  a  particular  note  of  A., 
Howell  0.  Hooks,  4  Ired.  Eq.  188  ;  all  my 
personal  property  on  a  particular  estate, 
Mayo  n.  Bland,  2  Md.  Ch.  484;  or 
stock  on  a  particular  farm,  Horry  «. 
Glover,  3  Hill.  Ch.  515 ;  McFadden  ®. 
Hefley,  28  S.  C.  317  ;  Getman  ®.  McMa- 
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bequeath  "  a  brooch  "  or  "  a  horse  "  to  B. ;  in  these  cases  the  legacy 
is  general.  But  a  bequest  of  "  such  part  of  my  stock  of  horses  which 
A.  shall  select,  to  be  fairly  appraised,  to  the  value  of  800^."  (c),  or  of 
^'  all  the  horses  which  I  may  have  in  my  stable  at  the  time  of  my 
■death  "  {d),  is  specific. 50 

The  distinction  between  these  two  sorts  of  legacies  is  of  the  greatest 
importance  :  for,  as  it  will  hereafter  more  fully  appear,  jjigtin-tjon  j,e- 
if  there  be  a  deficiency  of  assets,  a  specific  legacy  will  tween  genera) and 
not  be  liable  to  abate  with  the  general  legacies  ;  while, 
■on  the  other  hand,  if  the  specific  legacy  fail  by  the  ademption  or 
inadequacy  of  its  subject,  the  legatee  will  not  be  entitled  to  any 
recompense  or  satisfaction  out  of  the  general  personal  estate.61    So 


hon,  30  Hun  531.  So,  all  my  books  on 
particular  subjects.  Mayo  v.  Bland,  vM 
■supra.  And  this  has  even  been  held  of 
a  gift  of  "  one  carriage,"  -where  the 
testator  had  but  one.  Everitt  «.  Lane, 
3  Ired.  Eq.  548.  So ' '  all  the  property  de- 
vised or  bequeathed  to  me  by  A."  Hal- 
sey  11.  Patterson,  10  Stew.  (N.  J.)  445. 
So,  "  all  the  balance  of  my  negroes" 
after  bequeathing  certain  of  them  by 
name.  Everitt  v.  Lane,  ubi  supra.  But 
in  Pell  V.  Ball,  Speers  Ch.  48,  "all 
the  property  received  from  her  father's 
estate  "  was  held  to  be  a  money  legacy 
of  which  the  amount  might  be  shown 
by  parol  evidence. 

(c)  Richards  v.  Richards,  9  Price,  326. 

(d)  Fontaine  v.  Tyler,  9  Price,  98,  by 
Bichards,  0.  B.  See  also  Stephenson  v. 
Dowson,  3Beav.  349,  per  Lord  Langdale. 

50.  So,  a  gift  of  five  head  of  cattle, 
"her  choice,"  Everitt  v.  Lane,  Sired. 
Eq.  548  ;  or  "  $500  in  property  such  as 
she  may  select,"  Wallace  v.  Wallace, 
33  N.  H.  149.  But  a  money  legacy  "  in 
railroad  stock  to  be  selected  from  my 
securities"  according  to  a  separate 
"memorandum of  the  various  securities 
I  have  selected  for  the  payment  of  the 
several  legacies  "  is  not  specific,  where 
the  memorandum,  which  was  of  a  testa- 
mentary character,  was  unattested  and 
inadmissible.    Booth  v.  Baptist  C  hurch , 


136  K.  Y.  315.  So,  the  privilege  to 
take  chattels  at  an  appraisal  is  not  a 
specific  bequest.  Matter  of  Pollock,  8 
Redf.  100  ;  or  the  privilege  to  take  a 
certain  chattel  as  part  of  her  share. 
Young*.  Carson,  1  Dcv.  &  B.  360  ;  or  a 
bequest  of  |3000  "or  the  value  thereof 
in  property,"  Pagan  «.  Jones,  3  Dev.  & 
B.  Bq.  69 :  or  a  gift  of  ten  horses,  War- 
ren V.  Wigfall,  3  Desaus.  47.  As  to 
what  words  sufficiently  show  the  intent 
to  make  a  specific  gift  see  Moore  v. 
Moore,  35  Atl.  R.  (N.  J.  Chy.)  403. 

51.  Anademptionof  a  specific  legacy 
is  effected  by  testator  by  sale  of  the  land 
out  of  which  the  legacies  are  to  be  paid, 
Balliet's  Appeal,  14  Pa.  St.  451 ;  Walls  a. 
Stewart,  16  Pa.  St.  275  ;  or  of  the  chat- 
tel bequeathed,  Godard  ■».  Wagner,  3 
Strobh.  Eq.  1  ;  or  by  partial  collection 
and  bankruptcy  discharge  of  the  debt 
bequeathed,  where  in  a  money  legacy  to 
a  daughter  testator  provided  that  the 
debt  of  the  husband  should  be  con- 
sidered as  part,  WyckofE  v.  Perrine,  10 
Stew.  (N.  J.)  118.  So,  a  partial  collec- 
tion and  release  of  the  balance  due. 
Smith's  Appeal,  108  Pa.  St.  559.  So,  by 
collection  by  the  testator  of  a  mortgage 
specifically  bequeathed,  Abernethy  v. 
Catliu,  3  Dem.  341 ;  or  of  a  sum  made 
payable  out  of  certain  cotton  claims, 
Georgia  Infirmary    v.  Jones,  37  Fed. 
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that,  thougli  specific  legacies  have  in  some  respects  the  advantage  of 
those  that  are  general,  yet  in  other  respects  they  are  distinguished 
from  them  to  their  disadvantage  (e).52 


Rep.  750  ;  Gilbraith  v.  Winter,  10  Ohio 
64 ;  Estate  of  Ludlam,  13  Pa.  St.  187  ; 
or  by  collection  and  investment  in  bank 
stock,  Starbuck  «.  Starbuck,  93  N.  C. 
183.  So,  where  an  interest  in  stock  is 
bequeathed  and  the  corporation  Is 
wound  up  and  dividends  partly  paid 
before  testator's  death,  it  will  be_  an 
ademption  p)'o  tanto.  Walton  v.  Walton 
7  Johns  Ch.  258.  But  taking  a  renewal 
of  a  note  bequeathed  is  not  an  ademp- 
tion, though  one  signer  is  released,  and 
a  mortgage  taken  as  collateral,  Ford  v. 
Ford,  23  N.  H.  213  ;  or  a  new  bond 
with  different  co-obligor.  Stout  v.  Hart, 
2  Halst.  414.  So,  it  is  no  ademption  of 
a  stock  legacy  if  the  shares  are  increased 
in  number  by  the  legislature  and  made 
redeemable  by  the  state,  and  are  re- 
deemed after  testator's  death,  Walton  v. 
Walton,  7  Johns.  Ch.  258 ;  or  if  two 
railroads,  whose  stock  is  bequeathed, 
are  consolidated  before  the  testator's 
death,  Shethar  v.  Sherman,  65  How.  Pr. 
9.  The  ademption  of  a  specific  bequest 
is  a  question  of  intention,  Beall  ®.  Blake, 
16  Ga.  119.  But  selling  stock  specifically 
bequeathed,  and  taking  a  bond  with 
intention  to  have  it  go  to  the  legatees, 
has  been  held  not  to  prevent  an  ademp- 
tion of  the  legacy,  Blackstone  v.  Black- 
stone,  3  Watts  335. 

(«)  Ashton  «.  Ashton,  8  P.  Wms.  315, 
by  Lord  Talbot,  C. 

53.  A  specific  legacy  may  be  made  ex- 
pressly subject  to  abate  with  general  lega- 
cies. Osborne  v.  Mc Alpine,  4  Redf.  1. 
So,whereademonstrativelegacyof  $1500 
"  to  be  raised  out  of  my  estate,"  before 
the  division,  will  yield  to  an  expressed 
intention  lo  make  the  shares  of  the 
children  equal  and  will  abate  with  their 
general  legacies.  Morton  v.  Murrell,  68 
Ga.  141.     So,  Lake  v.  Copland  .(Tex.), 


17  S.  W.  Rep.  786.   In  general,  however, 
it  is  liable    for  debts  of  the    testator 
before  specific  devises,  Humes  «.  Wood, 
8  Pick.  478  ;  but  only-  after  exhausting 
the  general  personal  fund,  even  though 
it  is  bank  stock  and  the  debt  in  question 
is  due  to  the  bank,  Brainard  d.  Cowdrey, 
16  Conn.  1  ;  and  after  entire  abatement 
of  the  general  legacies.  Estate  of  Nei- 
strath,  66  Cal.  380.     In  Pennsylvania, 
however,  specific  legacies  and  devises 
abate  proportionally  after    exhausting 
the  general  estate.    Armstrong's  Appeal, 
63  Pa.  St.  813.     Specific  legacies  never 
abate  in  order  to  provide  for  general 
legacies.     Corwine  v.  Corwine,  8  C.  E. 
Gr.  868.     In  other  cases,  e.  g.,  where  the 
specific  bequest  is  taken  by  the  widow 
electing  against  the  will,  the  legatee  is 
entitled  to  be  reimbursed  by  contribu- 
tion of  other  legatees.    Tomlinson  v. 
Bury,  145  Mass.  346.     If  specific  lega- 
cies are  used  to  pay  debts,  they  bear  in- 
terest from  testator's  death.     PuUiam  r. 
PuUiam,  10  Fed.  Rep.  53.     So,  where 
the  specific  property  (insurance  policy) 
has  been  converted  into  cash,  even  witli 
the  legatees'  consent,  and    the  money 
held  by  the  executor.     Piatt  i).  Moore, 
1  Dem.  191.     So,  a  specific  bequest  of  a 
bond  and  mortgage  will  carry  the  in- 
terest accruing  after    testator's  death, 
although  after   giving  that  and  other 
general  and  specific  legacies  the  testator 
directs  his  executor  to  pay"  the  several 
legacies  hereinbefore   provided  for  at 
the  expiration  of  one  year  and  without 
interest."   Murphy  v.  Marcellus,  1  Dem. 
388.     A  specific  legacy  must  be  assented 
to  by  the  executor.   '  But  possession  by 
the  legatee  is  prima  facie  assent  of  the 
executor.    Schley®.  Collis,  47 Fed.  Rep. 
350.     A  specific  bequest  such  as  family 
portraits  will  therefore  not  pass  to  an. 
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Again,  if  there  be  a  specific  bequest  of  a  thing  described  as  already 
in  existence,  and  no  such  thing  ever  did  exist  among  the  testator's 
effects,  the  legacy  fails  :  Thus,  although  a  gift  of  "  my  gray  horse  " 
■will  pass  a  black  horse,  which  is  not  strictly  gray,  if  it  be  found  to 
have  been  the  testator's  intention  that  it  should  pass  by  that  descrip- 
tion ;  yet  if  the  testator  had  no  horse,  the  executor  is  not  to  buy  a 
gray  one  (/" )  :  On  the  other  hand,  if  the  bequest  is  of  "  a  horse,"  and 
no  horse  be  found  in  the  testator's  possession  at  the  time  of  his  death, 
*the  executor  is  bound,  provided  the  state  of  the  assets  will  allow  him, 
to  procure  a  horse  for  the  legatee  (^). 

It  seems  to  have  been  once  considered  as  the  criterion  of  a  specific 
legacy,  that  it  is  liable  to  ademption  (A).  But  this  has  since  been 
repeatedly  denied  (^).  And  it  has  even  been  held  that  a  legacy  may 
be  specific,  notwithstanding  the  testator  expressly  provides  that  it 
"  shall  not  be  deemed  specific,  so  as  to  be  capable  of  ademp- 
tion"(/). 

A  legacy  of  quantity  is  ordinarily  a  general  legacy  :  but  there  are 
legacies  of  quantity  in  the  nature  of  specific  legacies,  as  Ben„ggjg  j^  j^e 
of  so  much  money,  with  reference  to  a  particular  fund  nature  ot  Bpecific 

.•J  ^  ^  legacies,    or    de- 

fer payment.     This   kind   of  lesracv   is   called  by   the  monstrative  lega- 

civilians   a  demonstrative  legacy  (Ic)  ;  and  it  is  so  far 

general,  and  differs  so  much  in  effect  from  one  properly  specific,  that 

if  the  fund  be  called  in  or  fail,  the  legatee  will  not  be  deprived  of  his 

legacy,  but  be  permitteji  to  receive  it  out  of  the  general  assets  (Z) ; 

administrator  cwro  testamento  annexo,  two  tunnes  of  wine  of  his  grapes  in 

after  delivery  by  the  executor  to  the  sucli  a  vineyard,  or  tenne  lambs  of  such 

legatee.     Estate  of  Moseleyj  13  Phlla.  a  flocke,   though  so    much  corne,   or 

50.     While  it  is  in  the  hands  of  the  wine,  or  so  many  lambs  doe  not  arise 

executor,  hbwever,  a  specific  legacy  is  of  the  things  abovesaid,  yet  the  heire  or 

subject  to  attachment  against  the  lega-  executor  is  compellable  by  law  to  make 

tee.     Vantine  v.  Morse,  104  Mass.  375.  them  good  integraliter  ;  because  he  may 

(/)  Evans  «i.  Tripp,  6  Madd.  93.  seeme  to  have  mentioned  the  soyle,  the 

(,g)  See  Bronsdon  v.  Winter,  Ambl.  57.  vineyard,  and  tlie  flocke,  rather  byway 

(h)  Parrott  v.    Worsfold,   1    Jac.   &  of  demonstration  than  by  way  of  condi- 

Walk,  601,  po««,  p.  *1028.     See  also  the  tion."    Fulbecke's     Parallele,     p.    37, 

observations  on  this  case  by  Jessel,  M.  edition,  1618. 

B.,  in  Bothamley  v.  Sherson,  L.  R.  20  ®  Mann  «.  Copeland,  3  Madd.  323. 

Eq.  304,  309,  310.  Fowler  -o.  Willoughby,  2  Sim.  &  Stu. 

(i)  See  post,  p.  *1038.  358.     Willox  v.  Rhodes,  3  Russ.  Chanc. 

(J)  Jacques  v.  Chambers,  3  Coll.  435.  Cas.  445.     Creed  v.  Creed,  11  CI.  &  P. 

{k)  "  If  the  testator  doe  devise  tenne  491,509,  by  Lord  Cottenham.     Tempest 

quarter  of  corne  coming  of  "the  corne  v.  Tempest,  7  De  Gex,  M.  &  G.  470, 

which  shall  growe  in  such  a  soyle,  or  473,  per  Lord  Cranworth. 
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yet  the  legacy  is  so  far  specific,  that  it  will  not  be  liable  to  abate  with. 
general  legacies  upon  a  deficiency  of  assets  (to).53 

*The  courts  in  general  are  averse  from  construing  legacies  to  be- 
specific  :  and  the  intention  of  the  testator,  with  reference  to  the 
thing  bequeathed,  must  be  clear  (n).  Having  thus  premised,  it  may 
be  advisable  to  consider  some  instances  in  which  legacies  have  been 
held  to  be  specific,  with  reference  to — 1.  Money,  securities  for  money,, 
debts,  &c. :  2.  Bequests  connected  with  the  realty:  3.  Bequests  con- 
tained in  a  residuary  clause. 

1st.  Legacies  of  money,  securities  for  money,  debts,  &c.  Under 
1  Leeacies  of  ^'^'^^  circumstances,  even  pecuniary  legacies  are  held  to 
money,  securities  \,q  specific  ;  54  as  of  a  Certain  sum  of  money  in  a  certain 
bag  or  chest  (o),  or  in  the  hands  of  A.  (jo)  ;  or  of  200^., 
the  balance  due  to  the  testator  from  his  partner  on  the 


money  : 


(m)  Livesay  v.  Redfern,  2  Y.  &  C.  90. 
Robinson  ».  Geldard,  3  Mac.  &  G.  744, 
745.  Tempest  v.  Tempest,  7  De  Gex, 
M.  &  G.  473,  by  Lord  Cranworth. 
Mullins  V.  Smith,  1  Dr.  &  Sm.  204. 
See  also,  for  further  instances  of  demon- 
strative legacies,  Williams  «.  Hughes, 
24  Beav.  474.  Paget  v.  Huish,  1  Hemm. 
&  M.  663.  Jones  v.  Southall,  32  Beav. 
31.  Bevan  «.  Att.-Gen.,  4  GifE.  361. 
Disney  v.  Crosse,  L.  R.  2  Eq.  592. 
Hodges  o.  Grant,  L.  E.  4  Bq.  140. 

53.  Such  are  a  money  legacy  payable 
"out  of  the  rents  and  income  of  my 
estate,"  Florence  «.  Sands,  4  Redf .  206  ; 
or  to  be  paid  out  of  life  insurance 
money  as  soon  as  collected,  Byrne  u. 
Hume  (Mich.),  49  N.  W.  Rep.  576  ;  or 
"out  of  the  proceeds  of  my  real  estate," 
Hutchinson  s.  Fuller,  75  6a.  88  ;  or  out 
of  a  debt  due  from  A.,  Gallagher  -o. 
Gallagher,  6  Watts  473. 

(?i)  Ellis  v.  Walker,  Ambl.  310. 
Kirby  -e.  Potter,  4  Ves.  748.  Innes  v. 
Johnson,  4  Ves.  568.  Webster  v.  Hale, 
8  Ves.  413.  Bayer  v.  Sayer,  7  Hare, 
377. 

54.  The  following  are  specific :  All 
the  money  in  a  certain  bank,  Larkia  v. 


Salmon,  3  Dem.  270 ;  or  whatever  sum. 
may  be  on  deposit  in  a  certain  bank, 
Towle  «.  Swasey,  106  Mass.  100 ;  or 
"all  the  money  deposited  in  bank  in 
my  personal  custody  or  in  the  hands  of 
an  agent,  Estate  of  Fow,  1  Pa.  Dist.  R. 
483  ;  "  $3000  which  is  out  at  interest  at 
seven  per  cent.,"  Langstrothi).  Golding, 
14  Stew.  (N.  J.)  49  (although  the  sum 
was  really  $2400).  So,  the  sum  of 
$3000  due  me  from  A. ,  Hayes  u.  Hayes, 
18  Stew.  (N.  J.)  461;  Parkinson  «. 
Parkinson,  2  Bradf.  77 ;  or  all  th& 
money  due  on  a  certain  bond.  Stout  «. 
Hart,  2  Halst.  414.  So,  bequests  to  dif- 
ferent persons,  of  certain  sums  "out  of 
the  sum"  due  from  A.  Smith's  Appeal,. 
103'  Pa.  St.  559  ;  Davis  «.  Crandall, 
101  N.  Y.  311.  So,  of  a  bequest  of  a 
sum  payable  out  of  certain  cotton  claims 
in  suit,  Georgia  Infirmary  ».  Jones,  37 
Fed.  Rep.  750  ;  or  for  certain  property 
sold,  Starbuck  «.  Starbuck,  93  N.  C. 
183  ;  Gilbraith  d.  Winter,  10  Ohio  64 ;. 
or  of  the  money  to  be  received  under  a 
certain  decree.  Chase  «.  Lockerman,  11 
G.  &  J.  185  ;  Maybury  ».  Grady,  67 
Ala.  147 ;  or  "  out  of  the  share  of  my 
father's  estate  that  may  come  to  me," 


(o)  Lawson  d.  Stitch,  1  Atk.  508. 
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(p)  Crockat «.  Crockat,  2  P.  Wms.  164. 
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last  settlement  between  them,  if  the  testator  did  not  draw  such  money- 
out  q/'the  trade  before  he  died  {q).  But  a  legacy  of  "400^.  to  be 
paid  to  A.  in  cash,"  is  a  general  legacy  (r).  So  a  legacy  of  money,  to 
procure  a  specified,  object  for  the  legatee  :  as  of  a  sum  to  buy  a 
ring  (s),  or  to  purchase  lands  {t)  or  government  securities   (u)  for  the 


Gelbach  i>.  Shively,  67  Md.  498.  In 
this  case  the  legacy,  which  might  have 
been  generally  construed  as  demonstra- 
tive, failed  as  to  the  amount  not  satisfied 
by  the  fund.  This  intention  was  im- 
plied from  the  fact  that  the  legacy  was 
to  testator's  brothers  and  sisters,  and  the 
deficiency  would  otherwise  have  come 
to  the  general  estate  bequeathed  to  his 
widow  and  children.  So  too,  Bradford 
V.  Brinley,  145  Mass.  81.  This  has  been 
held  to  be  the  case  even  where  money 
is  substituted  in  a  codicil  for  a  specific 
bequest,  "  in  lieu  of  said  devises," 
Hammond  v.  Hammond,  3  Bland  306, 
or  is  afterward  referred  to  in  the  will 
as  "specific  devises,"  Witherspoon  v. 
"Watts,  18  S.  C.  396. 

In  general,  however,  money  is  not  a 
specific  bequest,  although  preceded  im- 
mediately by  specific  legacies  to  the 
other  children  of  testator,  Bliven  u  Sey- 
mour, 88  N.  Y.  469  ;  or  followed  by  a 
recital  that  "this  amount  is  in  notes 
which  the  executor  may  turn  over  to 
them,"  Frank  v.  Frank,  71  la.  646  ;  or 
"to  be  kept  in  gold  and  silver  money," 
and  not  used  or  loaned,  and  to  be  paid 
the  legatee  at  his  maturity,  Mathis  «. 
Mathis,  3  Harr.  59  ;  or  "  to  be  taken  in 
the  most  secure  investments  I  have," 
Chapman  ®.  City,  30  S.  0.  549  ;  which 
may  be  sold  by  executor  under  power  ; 
or  to  be  paid  out  of  certain  bonds,  Cog- 
dell  V.  Cogdell,  8  Desaus.  346  ;  or  "  out 
of  my  estate  before  the  final  division 
between  him  and  his  brothers,"  after 
reciting  an  intention  to  equalize  the 
children,  and  that  he  had  bequeathed 
similar  amounts  to  the  others,  Morton 
®.  Murrell,  68  Ga.  143.  So,  a  money 
bequest  "out  of  the  money  due   my 


estate,"  Lee  ».  Smith,  84  Va.  389  ;  or  to- 
be  paid  "in  one  year,  if  it  can  be  col- 
lected by  my  demands,"  Boardman  v. 
Boardman,  4  Allen  179  ;  or  a  bequest  to- 
testator's  wife  of  $850  ' '  now  in  her  pos- 
session," with  an  additional  payment  of 
$150  "to  make  her  the  sum  of  $1000," 
Enders  «.  Enders,  3  Barb.  363.  So,  a 
devise  of  certain  land,  "  and  also  $30,000 
added  to  it,"  Boston  Safe  Deposit  and 
Trust  Co.  D.  Hummer,  143  Mass.  357  ; 
or  certain  land  "and  so  much  money  as 
will  be  equal  in  value  to  the  B.  planta- 
tion in  lieu  of  so  much  land,"  Jenkins 
».  Hanahan,  1  Cleves  Eq.  39.  So,  a 
bequest  of  $1000  "to  be  paid  out  of 
the  proceeds  of  the  mill,"  and  if  that  is 
not  suflicient,  out  of  the  general  estate, 
is  demonstrative  and  not  specific.  63 
Pa.  St.  313.  It  will  make  no  difference 
that  the  money  is  given  for  a  specific 
purpose  which  required  the  entire 
amount  bequeathed.  Wetmore  v.  St. 
Luke's  Hospital,  31  N.  Y.  S.  R.  334  .^ 
S.  C.  56  Hun,  313.  Where  the  funds  or 
securities  referred  to  are  not  specifically 
bequeathed,  they  may  be  disposed  of 
by  the  executor  under  a  general  power. 
Chapman  ».  City,  supra  ;  tout  cannot  be 
forced  on  the  legatee  at  an  excessive 
valuation,  Frank  ».  Frank,  supra. 

(g)  Ellis  «.  Walker,  Ambl.  310. 

(r)  Richards  i).  Richards,  9  Price,  336. 

(«)  Apreece  ®.  Apreece,  1  Ves.  & 
Beam.  364. 

(t)  Hinton  v.  Pinke,  1  P.  Wms.  539. 

(u)  Lawson  v.  Stitch,  1  Atk.  507. 
So  a  direction  to  invest  so  much  rnoney 
as  will  produce  a  certain  amount  of 
stock  is  a  pecuniary  legacy  ;  Edwards  «. 
Hall,  11  Hare,  33. 
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legatee,  is  a  general  legacy.  So  a  bequest  of  an  annuity  out  of,  or 
charged  on,  the  personal  estate  is  a  general  legacy  («). 

A  money  legacy  will  not  be  rendered  specific,  by  its  payment  being 
postponed  until  a  particular  investment  of  a  fund  *take8  place ;  as 
where  the  bequest  is  to  A.  and  B.  of  1,000^.  each,  "  which  legacies  I 
direct  to  \)e  paid  so  soon  as  my  property  in  India  shall  be  realized  in 
England  "(a;)  ;  in  which  case  the  legatees  are  entitled  to  satisfaction, 
although  all  the  property  in  India  belonging  to  the  testator  should 
have  been  transmitted  to  England  in  his  lifetime.  So  where  sums  of 
money  are  bequeathed  by  a  testator,  who  has  property  in  England 
and  India,  to  persons  resident  in  each  place,  with  a  direction  that 
they  shall  be  paid  out  of  the  assets  in  the  respective  countries,  such  a 
direction  will  not  constitute  the  legacies  specific  (y). 

Stock,  or  government  securities,  or  shares  in  public  companies, 
may  be  specifically  bequeathed,  where,  to  use  the  expres- 
sion often  applied,  there  is  a  clear  reference  to  the 
"  corpus  "  of  the  f und.55    Thus,  the  word  "  my  "  preceding  the  word 


'Stocks,  shares, 


(e)  Alton  ».  Medlicott,  cited  in  Lewin 
«.  Lewin,  3  Ves.  Sen.  417.'  Creed  ». 
Creed,  11  CI.  &  F.  491,  508,  by  Lord 
■Cottenliam.     See  further,  post,  p.  *1230. 

{x)  Sadler  ».  Turner,  8  Ves.  617. 
Raymond  ii.  Broadbelt,  5  Ves.  199. 

(y)  Kirkpatrick  n.  Kirkpatrick,  cited 
in  Roberts  v.  Pocook,  4  Ves.  158. 

55.  The  following  are  specific  :  "My 
E.  II.  Bank  stock,"  Brainard  v.  Cow- 
drey,  16  Conn.  1  ;  Lorlng«.  Woodward, 
41  N.  Ii.  391  ;  Blackstone  v.  Blackstone, 
3  Watts  335  ;  "  the  bank  stock  I  hold 
in  the  First  National  Bank,"  Johnson  v. 
Goss,  138  Mass.  433;  "all  the  mill 
stock  remaining  in  my  name  after  the 
decease  of  my  wife,"  Tomlinson  v. 
Bury,  145  Mass.  346  ;  "  ten  shares  of 
the  railroad  stock  to  A."  and  ten  to  B. 
— testator  holding  twenty  shares.  Trus- 
tees of  the  Unitarian  Society  in  Harvard 
V.  Tufts,  151  Mass.  76  ;  especially  if  the 
testator  acquired  the  requisite  number 
•of  shares  after  making  his  will,  and  no 
'Other  sufficient  number  of  such  shares 
is  in  existence,  Matter  of  Hastings,  6 
Dem.  307.  So,  a  bequest  of  $1000  of 
[*1023] 


the  loan  of  1813  "  standing  in  my  name 
as  per  certificate  No.  269,"  Estate  of 
Ludlam,  13  Pa.  St.  187 ;  ten  shares  of 
a  certain  stock  to  be  sold  by  executors 
and  proceeds  divided.  Estate  of  Zeile, 
74  Cal.  125  ;  or  with  power  to  sell 
all  property  "  except  what  I  have  here- 
tofore disposed  of,"  Metcalfe.  Framing- 
ham  Parish,  138  Mass.  370.  In  these 
cases  the  direction  to  sell  seemed  to 
imply  a  reference  to  specific  stock  held 
by  the  testator.  So,  a  particular  mort- 
gage devised  directly  to  A. ,  Bonham  ®. 
Bonham,  6  Stew.  (N.  J.)  476  ;  or  in 
trust  to  pay  proceeds  to  A.,  Parnum  «. 
Bascom,  122  Mass.  283 ;  or  in  trust  to 
pay  income  to  A.  for  life,  and  then  to 
collect  and  divide,  Abernethy  ».  Catlin, 
3  Dem.  341.  So,  a  direct  bequest  of 
the  proceeds,  part  payment  to  the  tes- 
tator effecting  an  ademption  pro  tanto, 
but  the  legatee  receiving  other  bonds 
taken  by  the  testator  for  the  balance  due 
on  the  mortgage  and  still  secured  by  it. 
Gardner  «.  Printup,  3  Barb.  83.  And  a 
devise  of  certain  land  to  A.  for  life, 
testator's  interest  being  only  that  of  a 
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"  stock  "  or  "  annuities  "  has  been  held  sufficient  to  render  the  legacy 
specific,  so  as  only  to  pass  (before  the  Wills  Act)  the  property  of  that 


mortgagee,  amounts  to  a  specific  legacy 
of  the  mortgage,  and  the  executor  can- 
not foreclose  against  A.  Millard  v. 
Clark,  118  Mass.  382. 

The  following  money  bequests  are 
specific  :  "  $5000  of  my  Virginia  Reg- 
istered Bonds,"  Hood  ».  Haden,  83 
Va.  588  ;  $5000  N.  0.  R.  R.  bonds, 
the  bonds  being  worth  less  than  par,  and 
the  testator  having  the  exact  amount  at 
the  date  of  his  will  and  at  the  time  of 
his  death,  Kunkel  v.  Macgill,  56  Md. 
120  ;  the  income  of  $8000  U.  S.  bonds, 
the  principal  to  be  invested  for  the  trust 
as  it  is  paid  off,  Cuthbert  v.  Cuthbert,  3 
Yeates  486 ;  the  income  of  fifteen  shares 
of  a  certain  stock  and  twelve  shares 
of  another  stock,  which  were  the 
■exact  amounts  held  by  the  testator  at 
the  date  of  the  will,  White  ».  Winches- 
ter, 6  Pick.  48.  But  where  testator  had 
one  kind  of  bond  and  not  the  other,  the 
bequest  of  the  former  was  held  to  be 
specific  and  the  latter  general.  Holt  «. 
Jex,  48  Hun  528.  Where  testator  had 
sixty  shares  at  the  time  of  making  his 
will,  and  ninety-six  at  the  time  of  his 
death,  under  a  bequest  of  "  the  whole 
of  my  stock  in  the  H.  Bank  amounting 
to  $6000,"  the  legatee  takes  sixty 
sliares  as  specific.  Foote's  Appeal,  23 
Pick.  299.  And  where  the  bequest  is 
of  testator's  "  right,  interest,  and  prop- 
erty "  in  the  stock  of  a  certain  corpora- 
tion that  was  wound  up  and  partly  paid 
off  before  testator's  death,  it  carries  the 
dividends  remaining  unpaid  on  the 
stock  as  a  specific  legacy.  Walton  v. 
Walton,  7  Johns.  Ch.  258. 

On  the  other  hand,  a  money  legacy  in 
certain  stocks  or  bonds  is  not  specific, 
Oilmer  ■».  Gilmer,  43  Ala.  9  ;  Harper  t>. 
Bibb,  47  Ala.  547  ;  Estate  of  Cummings, 
1  Pa.  Dist.  R.  485  ;  nor  a  legacy  of  "fif- 
teen coupon  bonds  of  the  U.  8.,  $1000 


each,"  testator  having  no  such  bonds. 
Holt  «.  Jex,  48  Hun  528  ;  nor  $10,000 
"  of  the  capital  stock  of  theB.  R.  R.," 
Shethar  «.  Sherman,  65  How.  Pr.  9  ; 
nor  "  $1000  worth  of  my  bank  stocks." 
Morriss  v.  Garland,  78  Va.  315 ;  nor 
the  interest  on  $5000  of  state  stocks  of 
Virginia,"  Corbin  «.  Mills,  19  Gratt. 
488.  So,  although  the  exact  amount  of 
such  bonds  was  in  hand  at  his  death. 
Dryden  ®.  Owings,  49  Md.  356  ;  it  not 
appearing  what  he  held  at  the  date  of 
the  will,  Evans  «.  Hunter,  52  N.  W. 
Rep.  (Iowa)  277.  Such  a  legacy  is  dem- 
onstrative and  payable  _  generally. 
Boykine.  Boykin,  218.  C.  513 ;  Wheeler 
».  Hartshorn,  40  Wis.  83  ;  Morriss  «. 
Garland,  vhi  mi'pra.  So,  a  bequest  of 
$1000  "in  banknotes  of  the  Bank  of  A. 
now  on  hand  .  .  .  to  be  invested  in 
state  lands,"  Smith*.  Lampton,  8  Dana 
69;  or  $1000  "contained  in  a  certain 
bond  and  mortgage  "  (described)  for  life 
with  remainder  over,  Giddings  v.  Sew- 
ard, 16  N.  Y.  365  ;  or  "  the  income 
from  $10,000  in  government  bonds," 
Capron  v.  Capron,  6  Mackey  340 
(testator  had  some  at  date  of  will, 
and  had  afterward  bought  more  and 
sold  all  before  he  died);  or  "notes 
to  the  amount  of  $600  on  A.  B.,"  Smith 
•B.  Smith,  23  Ga.  21  ;  or  twenty  shares 
of  a  certain  stock.  Estate  of  Eckfeld, 
13  Phila.  302  ;  whether  less  than  testa- 
tor's then  holding,  Johnson  s.  Goss,  128 
Mass.  433  ;  or  the  entire  amount,  Davis 
«.  Cain,  1  Ired.  Eq.  304 ;  Spousler's 
Appeal,  107  Pa.  St.  95  ;  or  aggregat- 
ing the  entire  amount  of  his  holding, 
and  with  direction  that  it  "be  trans- 
ferred "  to  the  legatees,  Tiflt  'o.  Porter, 
8  N.  Y.  516.  So,  a  gift  of  twenty 
shares  of  the  M.  G.  stock  or  the  pro- 
ceeds, and  expressly  subject  to  be 
"properly  reduced  "  if  estate  prove  in- 
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description  which  belonged  to  the  testator  at  the  date  of  his  will  («)  : 
as  where  the  bequest  is  of  "  my  capital  stock  of  1,000?.  in  the  India 
Conapauy's  stock  "  (a)  :  or  a  legacy  is  given  "  of  my  stock,"  *or  in 
"  my  stock,"  or  "  part  of  my  stock  "  (V),  or  "  my  shares  in  the  Grand 
Junction  Canal  Navigation  Company  "  (c),  or  of  "  all  my  stock  in  the 
Midland  Railway  Company  "  (d ),  or  where  a  life  interest  is  given, 
in  "  the  whole  of  the  remainder  of  my  dividends  "  (e).  So  where  the 
testator,  being  possessed  of  5,000Z.  stock,  bequeathed  "all  the  stock 


suflBcient.  OsborDe  ®.  McAlpine,  4  Redf . 
1.  So,  a  bequest  of  "thirty  shares 
Washington  Bridge  stock,  and  $10,000 
in  suchU.  S.,  bank,  or  other  stocks  as 
may  be  on  hand,"  with  power  to  execu- 
tor to  change  investments.  Ladd  «. 
Ladd,  3  Crauch  C.  C.  505.  So,  where 
various  money  legacies  are  given  in  cer- 
tain banknotes  with  other  provision  that 
if  there  should  be  "  any  deficiency  in 
the  bank  stock  which  I  hold  at  my 
death."  McGuire  «.  Evans,  5  Ired.  Eq. 
369. 

A  demonstrative  legacy  is  subject  to 
abatement,  Ladd  v.  Ladd,  2  Cranch  C. 
C.  505  ;  and  not  subject  to  ademption, 
Smith  «.  Lampton,  8  Dana  69  ;  Giddings 
«.  Seward,  16  N.  Y.  365 ;  Capron  v. 
Capron,  6  Mackey  340 ;  Smith  ».  Smith, 
33  Ga.  31  ;  Johnson  x.  Goss,  138  Mass. 
433.  And  the  legatee  is  entitled  to 
receive  the  amount  in  money,  and  can- 
not be  compelled  to  accept  the  depre- 
ciated bonds  or  stock  at  their  par  value. 
Martin  v.  Osborne,  85  Tenn.  430  ;  Frank 
«.  Frank,  71  Iowa  646. 

(a)  See  Goodlad  v.  Burnett,  1  Kay  & 
J.  341.  In  cases  to  which  the  "Wills 
Act  applies,  if  a  particular  thing  is 
referred  to  and  bequeathed  as  ' '  my 
ring"  or  "my  horse," the  contrary  in- 
tention to  which  the  34th  Section  of  the 
act  refers,  appears  (as  it  seems)  by  the 
will,  and  the  will  speaks  from  the  date 
of  its  execution,  but  when  the  bequest 
is  of  that  which  is  generic — of  that 
which  may  be  increased  or  diminished 
— the  act  requires  something  more  on 
[*1024] 


the  face  of  the  will  for  the  purpose  of 
indicating  such  contrary  intention  than 
the  mere  circumstance  that  the  subject 
of  the  bequest  is  designated  by  the  pro- 
noun "my."  lUd.  p.  348,  by  Wood, 
V.-C.  Post,  p.  *1301.  See  Drake  v. 
Martin,  23  Beav.  89,  note,  as  to  such  a 
bequest  since  the  Wills  Act.  Legacies, 
which  before  the  passing  of  the  Willa 
Act  would  have  been  specific,  remain- 
specific.  Bothamley  ®.  Sherson,  L.  R. 
30  Eq.  304. 

(a)  Ashburner  «.  M'Guire,  3  Bro.. 
C.  C.  108.  Barton  v.  Cooke,  5  Ves. 
461.  Norris  v.  Harrison,  3  Madd.  379,, 
380. 

(J)  Kirby  ».  Potter,  4  Ves.  750,  751  „ 
by  Lord  Alvanley.  Davies  «.  Fowler,. 
L.  R.  16  Eq.  308. 

(c)  Miller  v.  Little,  3  Beav.  359. 
Measure  v.  Carleton,  30  Beav.  538.  The^ 
word  "  my  "  is  not  required  to  make  a. 
gift  specific  :  Hosking  «.  NichoUs,  1 
Y.  &  C.  C.  478.  Vaughan  ®.  Buck,  1 
Phil.  75.  It  seems  doubtful  whether 
the  word  "  now"  is  sufliclent :  Cole  «. 
Scott,  1  Mac.  &G.  518.  Pages.  Young, 
L.  R.  19  Eq.  501.  An  instruction  to. 
selX  for  the  benefit  of  the  legatee  has 
been  held  sufficient :  Ashton  e.  Ashton, 
3  P.  Wms.  384 ;  but  a  direction  to 
transfer  the  sum  of  1,000?.  consols  was 
held  not  sufficient :  Sibley  «.  Perry,  7 
Ves.  533. 

(ti)  Bothamley  v.  Sherson,  L.  R.  30 
Eq.  304. 

(«)  Vincent  «.  Newcombe,  1  Younge„ 
599. 
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which  I  have  in  three  per  cents.,  being  about  5,000^.,"  Lord  Tlmrlow 
held  the  legacy  specific  (ee). 

But  in  Parrott  v.  Worsfold  {/),  where  a  testator,  reciting  that  he 
liad  1,500^.  five  per  cents.,  gave  it  to  A.,  and  then  gave  to  B.  all 
other  his  stocks  that  he  might  be  possessed  of  at  the  time  of  his 
death  :  Sir  Thomas  Plumer,  M.  R.,  held  that  the  latter  bequest  was 
not  specific  ;  for  that  the  gift  comprehended  all  the  stock  that  he 
might  subsequently  acquire,  and  if  he  had  sold  out  and  bought  more, 
that  would  have  been  included  {g)  ;  and  his  honor  observed,  that 
although  the  word  "  my "  is  evidence  of  the  legacy  being  specific, 
where  the  particular  stock  is  also  referred  to,  yet  it  is  not  enough 
alone.  So  in  Dummer  v.  Pitcher  (A),  a  testator,  before  making  his 
will,  transferred  two  sums  of  four  per  cents,  and  five  per  cents.,  which 
were  then  the  whole  of  his  funded  property,  into  the  joint  names  of 
himself  and  his  *wife  :  By  his  will  he  gave  his  leasehold  houses  and 
all  his  funded  property  or  estate  of  what  kind  soever,  to  trustees,  in 
trust  for  his  wife  for  life,  and  after  her  decease,  in  trust  (amongst 
other  things)  to  pay  certain  legacies  of  four  per  cent,  stock,  amount- 
ing within  hQl.,  to  the  stock  of  that  description  which  he  had  so 
transferred  ;  and  he  gave  the  residue  of  his  estate  to  A.  and  B.:  He 
afterward  purchased  further  sums  of  five  per  cents,  in  the  names  of 
himself  and  his  wife,  and  died  in  her  lifetime,  having  no  stock  except 
that  before  mentioned,  exclusive  of  which  his  propertj''  was  not  sufli- 
cient  to  pay  his  legacies  :  And  it  was  held  by  Sir  L.  Shad  well,  V.-C,  and 
afterward  by  Lord  Brougham,  that  the  wife,  on  her  husband's  death, 
became  absolutely  entitled,  by  survivorship,  to  the  stock  standing  in 
the  joint  names,  whether  transferred  before  or  after  the  date  of  the  will; 
and  that  the  bequest  of  the  testator's  funded  property  was  not  suffi- 
ciently specific,  or  pointing  to  the  stock  which  thus  became  her  prop- 
erty, to  put  her  to  her  election  to  take  under  the  will  (^).  So  in 
Auther  v.  Auther  (J),  a  legacy  of  10,000^.  consols  "  now  standing  in 
my  name,"  was  held  not  to  be  specific ;  inasmuch  as  the  context 
showed  that  the  testator  meant  to  use  the  words  as  designating  the 
value  of  10,000?.  consols,  and  not  the  sum  itself. 

It  must  further  be  observed,  that  the  mere  possession  by  the  tes- 

(««)  Humphreys    v.    Humphreys,    3  {g)  But  see  post,  p.  *1028. 

Cox,  184.  See  also  Cockran  v.  Cockran,  (A)  5  Sim.  35  ;  2  Mylne  &  K.  363. 

14  Sim.  343.      Kampf  ».  Jones,  3  Keen,  (i)  See  also    Laurie    ®.   Glutton,   15 

756.     Shuttle  worth  v.  Greaves,  4  M.  &  Beav.  131,  144. 

C.  35.     Gordon  c.  Duff,  28  Beav.  519.  {3)  13  Sim.  423. 

(/)  1  Jac.  &  Walk.  594. 
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tator,  at  the  date  of  his  will,  of  stock,  &c.,  of  equal  or  larger  amount 
than  the  legacy,  will  not  make  the  bequest  specific,  when  it  is  given 
generally  oi.  stocks  or  annuities  {h),  or  of  stocks  or  annuities  in  partic- 
ular funds  (?),  without  *further  explanation  :  for  the  testator  might 
mean  only  to  direct  his  executor  to  purchase  with  his  general  estate 
so  much  stock,  &c.,  in  the  fund  described  ;  and  therefore  that  clear 
intention,  which  (as  it  has  before  been  observed)  (m)  is  requisite  for 
making  a  legacy  specific,  does  not  here  exist  (n).  If,  indeed,  it  clearly 
appears  from  the  context,  that  the  testator  meant  to  bequeath  the 
identical  stock,  &c.,  he  was  possessed  of  at  the  date  of  the  will,  such 
manifest  intention  will  render  the  legacy  specific,  although  the  tes- 
tator has  not  expressly  declared  such  intention,  nor  expressly  referred 
to  the  stock  :  Thus,  if  a  person  having  1,000^.  three  per  cent,  consols, 
bequeathed  1,000?.  three  per  cent,  consols  to  trustees,  in  trust  to  seU 
for  the  benefit  of  the  legatee,  the  bequest  will  be  specific  ;  the  inten- 
tion being  manifest,  not  conjectural,  from  the  direction  to  sell  three 
per  cent,  consols,  that  the  testator  referred  to  the  stock  he  theui 
had  (o). 

In  Hayes  v.  Hayes  [p),  a  testator  gave  to  his  wife,  Fann}'-  Hayes, 
the  interest  of  all  his  property  in  the  public  funds  during  her  life,  the 
principal  being  placed  in  the  names  of  the  undermentioned  trustees 
for  that  purpose  ;  and  he  also  gave  to  his  wife  all  his  other  property 
which  he  might  be  possessed  of  at  his  decease,  after  paying  his  funeral 
expenses  and  debts,  part  of  his  funded  property  being  applied  for 
that  purpose,  if  necessary  :  On  the  death  of  his  wife  he  gave  to  his 

ih)  The  gift  of  a  larger  sum  of  stock  (m)  Ante,  p.  *1032. 

specifically  will  pass  a  smaller  :  Ashton  in)  See  further  illustrations  of   the 

V.  Ashton,  3  P.  Wms.  384.     Page  v.  same  principle  applied  to  India  bonds, 

Young,  L.  R.  19  Eq.  501,  507  ;  but  the  in  Sleech  «.  Thorington,  3  Ves.  Sen. 

excess  generally  will  not  pass :  Hotham  563,   563.     Glllaume  v.   Adderley,   15 

V.  Sutton,  15  Ves.  319  ;  that  is,  unless  Ves.  385,  889  ;  and  to  canal  shares,  in 

the  court  think  that  the  smaller  figure  Robinson  «.  Addison,  3  Beav.  515. 

was  a  mistake  for  the  larger.  (o)  Ashton   «.   Ashton,    Cas.    temp. 

(I)  Simmons  v.  Vallance,  4  Bro.  C.  C.  Talb.    153.     Simmons   v.  Vallance,  4 

345.     "Webster   v.   Hale,   8    Ves.   410.  Bro.  C.  C.  348.    For  a  further  instance, 

Sibley  ii.  Perry,  7  Ves.  533,  539,  580.  see  Sleech  «.  Thorington,  3  Ves.  Sen. 

Wilson   v.  Brownsmith,   9    Ves.    180.  561,  564.     See  also  Mullins  «.  Smith,  1 

Re    Gray,    36    C.    D.    305.     But   see  Dr.  &  Sm.  304.     Hill  «.  Hill,  11  Jur. 

Avelyn  ■».  "Ward,  1  Ves.  Sen.  434.     As  N.  S.  806.     Page  v.  Young,  L.  R.  19 

to  the  possession  of  stock  to  the  partic-  Eq.  501. 

ular  amount  mentioned  in  the  bequest  (p)  1  Keen,  97. 
and  no  more,  see  Jeffreys  v.  Jeffreys,  3 
Atk.  130. 
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daughter,  Jane  Hayes,  200^.  stock  three  per  cent,  reduced  annuities,  and 
to  two  other  persons,  50^.  three  per  cent,  reduced  annuities  respec- 
tively, and  to  his  son  the  residue  of  his  *property,  after  paying  those 
legacies  :  And  he  appointed  two  persons  his  executors  and  trustees : 
At  the  date  of  his  will  the  testator  had  VOOJ.  three  per  cent,  reduced 
annuities,  but  he  afterward  sold  out  that  stock  and  invested  part  of 
the  produce  on  mortgage  :  It  was  held  by  Lord  Langdale,  M.  R.,  that 
the  gift  to  Fanny  Hayes  of  the  interest  of  the  testator's  property  in 
the  funds  was  specific,  and  was  consequently  adeemed  by  the  sale  of 
the  stock,  but  that  the  other  legacies  were  general,  and  that  Fanny 
Hayes  took  only  a  life  interest  in  the  testator's  residuary  estate. 

Again,  when  a  legacy  is  given  ovi  of  a  particular  stock,  of  which 
the  testator  was  possessed  at  the  date  of  the  will,  without  anything 
expressive  of  the  testator's  intention,  as  where  the  bequest  is  of 
"  IjOOOZ.  out  of  my  reduced  bank  annuities  three  per  cents.,"  the 
legacy  will  not  be  specific  (§'),  but  a  demonstrative  legacy  as  above 
described  (r).  Where,  indeed,  a  clear  intention  appears,  upon  other 
parts  of  the  will,  that  the  testator  intended  to  bequeath  so  much  of 
the  identical  stock  or  annuities  which  he  had,  the  legacy  will  be 
considered  specific  (s). 

*So  where  a  certain  sum  is  given,  and  the  stock,  &c.,  in  which  it  is 
invested,  at  the  time  of  making  the  bequest,  is  described  in  the  will, 
that  circumstance  alone  will  not  make  the  legacy  specific  :  As,  where 

(g)  Kirby    i>.    Potter,    4   Ves.    748.  unto  and  among  the  persons  mentioned, 

Deane  v.  Test,  9  Ves.  146,  152.     "  If,"  the  legacy  was  held  to  be  specific,  and 

said  Lord  Alvanley,  M.  B.,  in  Kirby  the  vice-chancellor  said,  "  If  tlie  tes- 

».  Potter  (ubi  sup.),  "  the  legacy  given  tator  had  meant  to  give  a  general  legacy 

had    been  '  of  my  stock  '   or  '  in  my  he  would  probably  have  said  no  more 

stock'  or  'part  of  my  stock,'  I  should  than  that  he  gave  4,0002.  consols,  but 

have  held  it  clearly  a  specific  gift  of  an  he  does  more  than  that ;  he  bequeaths 

aliquot  part  of  the  stock."    And  where  4,0001.  in  the  3  per  cent,  consols  or  in 

there  was  a  bequest  of  5001.  consols  out  whatever  government  funds  the  same 

of  my  3  per  cent,  consols  the  legacy  shall  be  found  invested."      See    also 

was  held  to  be  specific.      (MuUins  «.  Davies  v.  Fowler,  L.  R.  16  Eq.  308. 
Smith,   1  Dr.   &  S.   204.)    So  also  in  (r)  Ante,  p.  *1021.     Rogers  v.  Clarke, 

Hosking  v.  Nicholls,  1  Y.  &  C.  C.  C.  1   Coop.   376.    So,  where  the  testator 

478,   where    the  testator    by  his  will'  gives  an    annuity    "from  my  funded 

gave  to  trustees  4,000?.  capital  stock  property:"    Attwater  v.   Attwater,   18 

in  the  3  per  cent,   consolidated  bank  Beav.  330. 

annuitiesor"inwhatever  of  the  govern-  («)  Drinkwater  v.   Falconer,   2  Ves. 

ment  funds  the  same  should  be  found  Sen.  633.     Morley  v.  Bird,  3  Ves.  628, 

invested"    upon    trust  to  assign  and  631.      See     Townsend   «.    Martin,    7 

transfer  the    capital    stock  of    4,0001.  Hare,  471. 
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the  bequest  is  "  to  B.,  the  sum  of  12,000?.  of  vaj  funded  property,  to 
be  transferred  in  his  name,  or  as  it  shall  appear  most  beneficial  for  his 
interest,  by  my  executor  (<)." 

But  there  is,  it  seems,  a  distinction  between  a  bequest  of  money  out 
of  stock,  and  a  bequest  of  stock  out  of  stock.  Thus  where  a  testatrix 
bequeathed  the  sum  of  4,000?.  capital  stock  in  the  Zl.  per  cent,  consols, 
or  in  whatever  of  the  government  funds  the  same  shall  be  found 
invested,  it  was  held  by  K.  Bruce,  V.-C,  that  this  was  a  specific 
legacy  (u). 

In  Parrott  v.  Worsfold  (cc),  Sir  Thomas  Plumer  appeared  i.o  be  of 
opinion,  that  a  will  made  now  cannot  contain  a  specific  bequest  of 
what  may  be  bought  hereafter  ;  and  he  observed,  that  the  ordinary 
criterion  of  a  specific  bequest  is,  that  it  is  liable  to  ademption  (y). 
But  in  a  later  case  it  was  determined,  that  there  may  be  a  specific 
bequest  of  stock,  of  which  a  testator  is  not  possessed,  at  the  making  of 
his  will,  but  of  which  he  may  be  possessed  (U  his  death  (z).  So  where 
a  testator  bequeathed  the  dividends,  &c.,  of  all  stocks  he  should  be 
entitled  to,  at  the  time  of  his  decease,  in  the  public  funds  :  and  he  had 
10,000?.  consols  at  his  *death  :  it  was  held  that  this  was  a  specific 
bequest  of  that  sum  (a). 

It  has  been  decided,  after  much  consideration,  that  evidence  of 
Admissibility  of  *^®  State  of  the  funded  property  of  the  testator  may  be 
wSct  bequests  ""esorted  to,  in  order  to  determine  whether  a  bequest  of 
specific'"''^  "'^  stock  is  specific  or  pecuniary.  In  the  Attorney-General 
V.  Grote  [b),  a  legacy  of  "  100?.  Long  Annuities  Stock," 
was  held  by  Lord  Eldon  (reversing  the  decision  of  Sir  W.  Grant)  (e), 
to  be  pecuniary  and  not  specific  ;  his  lordship  coming  to  that  conclusion 

(0  Lambert  v.  Lambert,  11  Ves.  607.  (s)  Fontaine  v.   Tyler,   9   Price,   94. 

See  also  for  another  instance,  Gillaume  Queen's  College  ®.  Sutton,  12  Sim.  521. 

«.   Adderley,    13    Ves.    885  ;   and   see  See  also  the  judgment  of  Lord  Cotten- 

f  urther,  Le  Grice  v.  Finch,  3  Meriv.  50.  ham,  in  Bethune  v.  Kennedy,  1  M.  &  C. 

Oliver  ».  Oliver,   L.   E.  11    Eq.   506.  114,  and  the  judgment  of  Sir  G.  Jessel, 

Mytton  V.  Mytton,  L.  R.  19  Eq.  30.  M.  R.,  in  Bothamley  ».  Sherson,  L.  R. 

(a)  Hosking  «.  Nicholls,  1  Y.  &  Coll.  20  Eq.  304. 

C.  C.  478.  (a)  Stephenson  «.   Dowson,  3  Beav. 

{x)  1  Jac.  &  Walk.   601.     AnU,  p.  '342. 

*1034.  (S)  2  Russ.  &  M.  699.    But  evidence 

(y)  See  also  Howe  ii.  Lord  Dartmouth,  of  declarations  of  the  testator  of  his  in- 

7  Ves.  147,  148,  by  Lord  Eldon.     As  to  tentions  is  not  admissible  :  Horwood  «. 

the  true  test,  see  the  judgment  of  Lord  Griffith,  4  De  G.  M.  &  G.  700.     See 

Cottenham  in  Bethune  v.  Kennedy,  1  post,  p.  *1069. 

M.  &  C,  114.  (c)  3  Meriv.  316. 
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upon  the  context  of  the  will  and  the  terms  of  the  gift,  as  compared 
with  those  of  the  other  bequests,  and  upon  evidence  of  the  state  of  the 
funded  property/.  Again,  in  Boys  v.  Williams  (d),  a  testatrix,  by  a 
codicil,  gave  "  to  A.  and  M.  50^.  each  of  Bank  Long  Annuities  now 
standing  in  my  name  : "  At  the  date  of  the  codicil  and  at  her 
death,  she  possessed  long  annuities  sufficient  to  answer  this  bequest 
specifically,  but  not  also  to  satisfy  certain  legacies  charged  by  the  other 
testamentary  papers  upon  the  same  stock  :  Evidence  as  to  the  state 
and  value  of  the  testatrix's  property  in  the  funds  at  those  respective 
times  was  admitted  by  Lord  Brougham  (reversing  the  decision  of  Sir 
L.  Shadwell,  V.-C.)  (e).  On  the  effect  of  that  evidence,  and  the  lan- 
guage of  the  testamentary  papers  taken  together,  the  bequests  to  A. 
and  M.  were  held  by  his  lordship  not  to  be  specific,  but  mere  pecuniary 
legacies,  intended  to  be  charged  on  the  stock  in  question  (/). 

A  debt  due  to  the  testator  may  be  specifically  bequeathed :  *as 
whei-e  there  is  a  bequest  of  "  the  money  now  owing  to  me  ^^^j.^  ^^^  securi- 
f  rom  A."  {g),  or  "  the  money  due  to  me  on  the  bond  of  ti«s. 
A."  or  "  my  mortgage "  {h),  or  "  the  interest  of  7,000?.  secured  on 
mortgage  of  an  estate  at  W.,  in  the  county  of  N.,  belonging  to 
R.  T."  (i),  or  "my  East  India  bonds  "  (k),  or  "  my  note  owing  from 
A."  (l)  :  Or  where  the  testator,  recititig  that  he  is  possessed  of  about 
7,000?.  navy  bills,  gives  the  same  to  his  executor,  to  receive  the 
interest,  and  lay  out  the  same  in  the  funds,  to  such  uses  as  his  daugh- 
ter shall  appoint  (m).  So  where  the  testator  bequeathed  to  his  sister 
"  the  interest  arising  from  her  husband's  bond  to  me  for  principal 
3,500?.  sterling  for  life,  to  her  separate  use,  amounting  to  175/. 
sterling  per  annum,"  and  on  the  decease  of  his  sister,  the  principal  of 
the  said  bond  to  her  four  daughters,  to  be  equally  divided  amongst 

(d)  2  Russ.  &  M.  689.  tion  of  the  money,  the  legacy  is  general : 

(e)  3  Sim.  563.  Le  Grice  v.  Finch,  3  Meriv.  50. 
(/)  See   also  Collison  «.   Curling,   9  (i)  Gardner  «.  Hatton,  6  Sim.  93. 

CI.  &  F.  88.     "Warren  v.  Postlethwaite,  (A)  Sleech  v.  Thorington,  2  Ves.  Sen. 

2  Coll.   116,   121.     Innes  v.   Sayer,   3      562,  563. 

Mac.  &  G.  606.     Horwood  v.  Griffith,  4         (Q  Drinkwater    v.  Falconer,    2    Ves. 
De  Gex,  M.  &  G.  700.  Sen.  632.     So  where  the  legacy  is  of 

(g)  Ellis  1).  Walker,  Ambl.  309.    Dun-      "  all  such  sums  of  money  as  my  execu- 
can  1).  Duncan,  27  Beav.  386.  tors  may,  after  my  death,   receive  on 

(A)  Sidebotham  v.  Watson,  11  Hare,      the  interest  note  given  to  me  by  Messrs. 
170.     But  where  a  sum  of  money  is      C,    bankrupts,    &c.,"    it   is    specific: 
given,  and  the  mortgage  is  merely  men-      Fryer  ».  Morris,  9  Ves.  360. 
tioned  as  descriptive  of  the  then  situa-         (to)  Pitt  v.   Camelford,  3  Bro.  C.  C. 

160. 
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them :     Lord    Thurlow    decided     that    the    bond    was    specifically 
given  (n). 

Again,  where  the  bequest  was  "  to  my  granddaughter  the  sum  of 
40Z.,  heing  part  of  a  debt  due  to  me  for  rent  from  A.,  she  allowing 
what  charges  shall  be  expended  in  getting  the  same  :  Item,  I  bequeath 
to  my  grandsons,  C.  and  D.,  the  rest  and  residue  of  what  is  due  to  me 
from  the  said  A.,  which  is  about  40?.  more,  in  equal  shares,  and  they 
allowing  charges  *as  aforesaid  :  "  these  were  held  specific  legacies  (o). 
So  a  legacy  of  "  1,000?.  being  some  part  of  moneys  received  from  my 
debtor,  Mrs.  A.  G.,  deceased,  but  not  remitted  to  me,"  was  lield 
specific  {-p).  So  a  gift  to  A.  B.  of  "the  sum  of  100?.,  which  said  sum  is 
owing  to  me  by  bond  from  her  father,"  was  held  to  be  a  specific,  and 
not  a  demonstrative  legacy  {<f). 

But  where  a  legacy  is  bequeathed  out  of  a  debt  it  will  not,  gener- 
ally speaking,  be  a  regular  specific  legacy,  but  a  bequest,  in  the 
nature  of  a  specific  legacy,  or  a  demonstrative  legacy,  according  to 
the  distinctions  already  stated,  with  regard  to  legacies  out  of  a  par- 
ticular stock  {r).'  Such  legacies,  therefore,  are,  in  one  sense  only, 
specific,  viz.,  that  against  all  other  general  legatees  they  have  a  pre- 
cedency of  payment  out  of  the  debt  or  security  :  but  in  another  sense 
they  are  general,  since,  if  the  debt  be  not  in  existence  at  the  testator's 
death,  or  if  it  be  insufficient  to  pay  the  legacies,  the  legatees  will  be 
entitled  to  satisfaction  out  of  the  general  estate  of  the  testator  (s). 
This  general  rule  is  obviously,  as  in  the  case  of  a  legacy  out  of  stock, 
subject  to  be  controlled  by  the  manifest  intention  of  the  testator  to 
bequeath  so  much  of  the  identical  debt  {t). 

The  income  arising  from  personalty  specifically  bequeathed  is  not 
apportionable  under  the  Apportionment  Act,  1870  (tt),  as  between 
the  specific  legatee  and  the  estate  of  the  testator  {u). 

(ra)  Ashburner  v.  M'Guire,  3  Bro.  C.      share  of  the  capital  now  engaged  in  the 
C.  108.    This  case  has  been  followed      banking  business,"  was  held  by  Romilly, 
by  Chaworth  u.   Beech,   4   Yes.   555.      M.  R.,  to  be  a  demonstrative  legacy: 
Innes  v.  Johnson,  4  Ves.  568.     Stanley      Sparrow  «.  Josselyn,  16  Beav.  135. 
tj.  Potter,  3  Cox,  180.    But  see  Cole-  (g)  For    examples,    see    Roberts    «. 

man  d.  Coleman,  3  Ves.  639.  Pocock,   4  Ves.   150.     Smith  «.   Fitz- 

ip)  Ford  ».  Fleming,  1  Eq.  Cas.  Abr.  gerald,  3  Ves.  &  Beam.  5.  Acton  i>. 
303,  pi.  3.  Acton,  1  Meriv.  178.    Ante,  p.  *1031, 

{p)  Nelson   v.   Carter,   5    Sim.   530.      note  (ft). 
See  also  Basan  v.  Brandon,  8  Sim.  171.  («)  Badrick  «.  Stevens,  3  Bro.  C.  C. 

(?)  Davies  «.  Morgan,  1  Beav.  405.  431. 

(r)  Ante,    p.     *1037.      Campbell    v.  (tt)  33  &  34  Vict.  c.  35. 

Graham,   1  Russ.   &   M.   453.     A  be-  {u)  Whitehead  ».  Whitehead,  L.  R. 

quest  of  10,0002.   sterling  "being  my      16  Eq.  538. 
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2.  Bequests  connected  with  the  realty.  Every  devise  of  *land  is 
specific  (a;)  ;  and  so  a  bequest  of  a  lease  for  years  of  a 

.  ,    ■,  .  ^.^,         /  X    ■  -^1  2.  BegueBts    con- 

larra  yy),  or  oi  titlies  (z),  is  ^  specme  legacy.  nected  with  th& 

So  a  bequest  of  a  rent  out  of  a  term'  of  years  is  specific: 
as  where  the  testator  bequeathed  40?.  a  year  to  A.  for  life,  out  of  his. 
chattel  estate  atKenn,  and  10?.  a  year  to  B.  for  life,  out  of  the  same  es- 
tate, which  he  gave  to  C. ;  these  several  bequests  were  held  specific  (a). 
But  if  it  be  apparent  that  the  testator's  meaning  is  to  give  tlie  legatee 
an  annuity  at  all  events,  the  legacy  will  be  a  general  one,  though  it  is 
directed  to  be  paid  out  of  an  estate  or  the  rents  of  it  ;  consequently,, 
though  the  fund,  out  of  which  the  legacy  is  directed  to  be  paid,, 
should  fail,  the  legatee  will  be  entitled  to  have  his  legacy  made  good 
out  of  the  general  personal  estate  {h). 

So  if,  instead  of  an  annuity,  a  gress  sum  be  given  out  of  a  term  or 
estate,  it  would  seem  that  such  bequest  would  operate  as  a  charge 
only  on  the  property  and  be  considered  as  a  demonstrative  legacy,, 
i.  e.  the  gift  of  so  much  money,  intended  for  the  legatee  at  all  events, 
with  a  fund  (the  estate)  particularly  referred  to  for  its  payment ;  so 
that  if  the  estate  be  not  the  testator's  property  at  his  death,  tlie  legacy 
will  not  fail,  but  be  payable  out  of  his  general  assets  (c).  This  is 
another  instance  of  a  bequest  in  the  nature  of  a  specific  legacy,  or  a. 
demonstrative  legacy. 

*Accordingly  in  the  case  of  Willox  v.  Rhodes  {d),  a  testator  gave 
a  number  of  legacies,  adding,  "  I  guarantee  my  estate  at  C.  for  the 
payment  of  the  above  legacies  ;  "  and  in  the  subsequent  part  of  his. 
will  he  gave  many  other  legacies  :  It  was  holden,  that  the  first  class, 
of  legacies  were  not  specific,  and,  failing  the  estate  at  C,  were  to  be 
borne  by  the  general  personal  estate  (e). 

(x)  Forrester   v.   Leigh,   Ambl.   173.  {a)  Long  «.   Short,  1  P.  Wms.  403 ; 

It  was  at  one  time  supposed  that  since  and  see  the  extract  from  Reg.  Lib.  in 

the  Wills  Act  (1  Vict.  c.  26),  a  resld-  Cox's  note.     See  also   Creed  ».  Creed,, 

uary  devise  of  real  estate  is  not  spe-  11  CI.  &  F,  508,  by  Lord  Cottenham. 

cific  :  Dady  v.  Hartridge,  3  Dr.  &  Sm.  (b)  Mann  v.  Copeland,  3  Madd.  323. 

336 ;  but  it  is  now  established  that  a  Vickers  «.  Pound,  6  H.  L.  C.  885. 

residuary  devise  ranks  for  the  purpose  (c)  Savile  «.  Blacket,  1  P.  Wms.  778. 

of  payment  of  debts  pa/ri  passu  with  Fowler  v.  Willoughby,  3  Sim.  &  Stu. 

specific  devises.      See  >o««,   p.   *1565,  354.     Livesay  ».  Redfern,  2  Y.  &  ColL 

and  the  cases  cited  in  note  (h).  90. 

(y)  Long  ®.  Short,  1  P.  Wms.  403.  {3)  3  Russ.  Chanc.  Cas.  453. 

(z)  Rudstone  ».  Anderson,  3  Ves.  Sen.  (e)  See  Accord.    Creed  v.  Creed,   11 

418.    Hone  ».  Medcraft,  1  Bro.  C.  C.  CI.  &  F.  510,  by  Lord  Cottenham. 
268. 

[*1032]         [*1033] 


452  Of  Legacies.  [Pt.  iii.  Bk.  iii. 

But  though  general  legacies  do  not  become  specific  because  they  are 
charged  upon,  or  payable  out  of  the  proceeds  of  real  estate,  yet  if  the 
testator  direct  his  freehold  or  leasehold  estates  to  be  sold,  and  dispose 
of  the  proceeds  in  such  a  form  as'  to  evince  an  intention  to  bequeath 
them  specificallj^  the  legacy  will  be  properly  specific  (/).56  So  if  a 
testator  simply  charges  his  real  estate  with  a  sura  of  money,  and  then 
bequeaths  the  money  so  charged,  the  real  estate  alone  is  liable  to  the 
payment  {g).  Again,  if  annuities  are  given  as  specific  interests  in  the 
real  estate,  they  will  not  be  affected  by  a  general  charge  of  legacies  : 
and  if  the  land  be  sold  for  the  payment  of  the  legacies,  it  must  be 
sold  subject  to  the  annuities  ;  or  if  sold  discharged  of  them,  the  pro- 
ceeds must  be  subject  to  the  same  liability,  inasmuch  as  such  annuities 
are,  as  to  the  real  estates,  entitled  to  priority  over  the  legacies  (A). 

*3.  Bequests    contained    in    a    residuary    clause  :  ^he    question, 
whether  such  bequests  are  specific  or  general,  may  be- 

■o.  jjC^UBBbS   con." 

tained  inaresidu-   come  important,  where  it  is  contended  that  the  bequest 

ary  clause ;  r  '  ,  .   , 

is  specific,  so  as  to  exonerate  the  personal  estate  which 
is  the  subject  oi  it  from  debts  and  legacies,  and  charge  the  realty 
therewith  (i)  ;  or  where  the  personal  estate  so  bequeathed  comprises 
property  which  is  wearing  out  rapidly  (such  as  leaseholds  or  long 
a.nnuities),  and  it  is  given  to  one  for  life,  remainder  to  another. 

(/)  Page  v.  Leapingwell,  18  Ves.  463.  raer,  142  Mass.  257  ;  Glass  «.  Dunn,  17 
Williams  v.  Hughes,  24  Beav.  474.  The  O.  St.  413  ;  Cryder's  Appeal,  11  Pa.  St. 
authority  of  Page  ».  Leapingwell  (wJt  72.  But  see  contra.  Sessions  ■».  Ses- 
sup.)  applies  where  the  testator  disposes  sions,  2  Dev.  &  B.  Eq.  458.  And  where 
of  an  estate  which  he  assumes  will  pro-  money  legacies  are  given  after  reserv- 
duce  a  given  sum  or  of  an  ascertained  ing  the  amount  of  them  from  the  pro- 
fund,  in  which  case  it  is  indifferent  ceeds  of  certain  land,  they  are  demon- 
whether  after  he  has  given  certain  per-  strative,  and  therefore  entitled  to  he 
tions  he  specifies  the  remainder  hy  made  up  out  of  other  property  or  by 
stating  its  amount,  or  by  comprising  it  contribution  from  other  bequests.  Es- 
underthe  term  of  "  residue  : "  Petre  v.  state  of  Barclay,  10  Pa.  St.  387.  But  a 
Petre,  14  Beav.  197.  Elwes  «.  Causton,  direction  for  the  payment  of  legacies 
30  Beav.  554, 555.  Walpole  «.  Apthorp,  and  debts  out  of  personal  property  and 
L.  K.  4  Eq.  37,  but  does  not  apply  proceeds  of  certain  real  estate  is  neither 
where  the  testator  does  not  know  the  specific  nor  demonstrative.  Glass  «. 
amount  of  the  fund,  nor  could  be  taken  Dunn,  supra. 

to  have  acted  on  a  conception  of  it.  {g)  Dickin  v.  Edwards,  4  Hare,  273, 

De  Lisle  v.  Hodges,  L.  R.  17  Eq.  440.  276.     See  also  Williams  v.  Hughes,  24 

56.  A  gift  of  proceeds  of  land  directed  Beav.  474,  480. 
sold  is  specific,  e.g.,  a  power  of  sale  to  {h)  Spong  «.    Spong,  3  Bligh,  N.  S. 

executor,  "  the  proceeds  of  which  are  84.     Creed  v.  Creed,  11  CI.  &  F.  491, 

to  pay  the  following  legacies."    Boston  507.     Conron  v.  Conron,  7  H.  L.  C.  168. 
Safe  Deposit  and  Trust  Co.   ».  Plum-  (i)  Seepos*,  p.*1564  f<  sej. 
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The  bequest  of  all  a  man's  personal  estate  generally  is  not  specific  :  57 
the  very  terms  of  such  a  disposition   demonstrate  its  , 

/  _         ^  bequest    of   gen- 

geuerality  {K).     And  the  circumstance  of  the  bequest  of  era'  personal  ea- 
the  general  personal  estate  being  in  the  same  sentence 
with  that  of  the  real,  the  devise  of  which  is  naturally  specific,  will 
not  be  sufficient  to  make  it  a  specific  legacy  {f). 

But  if  a  man  having  personal  property  at  A.  and  elsewhere,  be- 
queath all  his  personal  estate  at  A.  to  a  particular  person,  the  legacy 
is  specific  ;  and  if  there  is  a  deficiency  of  assets  to  pay  other  legacies, 
such  a  legatee  shall  not  be  obliged  to  abate  with  the  other  lega- 
tees (m).  So  where  the  testator  bequeaths  the  residue  of  all  his 
personal  estate  in  the  Island  of  Jamaica,  this  is  a  specific  legacy  (?i)  : 
and  so  is  a  bequest  of  all  the  testator's  goods  and  chattels  in  a  par- 
ticular county  (o). 

In  some  early  cases,  however,  resid- 
uary gifts  have  heen  held  to  be  specific  ; 
e,  g.,  the  residue  of  testator's  "stock  or 
loose  property,"  after  sale  hy  executors 
of  sufficient  for  debts,  Harrison  «.  Fos- 
ter, 9  Ala.  955  ;  or  the  residue  of  the 
personal  estate,  Evans  i).  Inglehart,  6 
G.  &  J.  171  ;  or  all  my  personal  estate 
for  life,  Kennard  ».  Kennard,  5  Watts 
108. 

(K)  Fairer  i).  Park,  3  C.  D.  309. 
Ouseley  v.  Anstruther,  10  Beav.  543. 
Compare  Shepheard  ».  Beetham,  6  C.  D. 
597.  In  Jones  «.  Bruce,  11  Sim.  321, 
238,  SirL.  Shadwellsaid  that  the  gift  of 
the  whole  personal  estate  was  as  specific 
as  if  the  testator  had  enumerated  every 
chattel  and  then  said  "  I  give  them  to 
my  wife.''  That  dictum  (which  was  not 
necessary  for  the  decision)  is  disap- 
proved by  Lord  Selborne  in  Bobertson 
V.  Broadbent,  8  App.  Cas.  812,  816. 

(Q  Howe  V.  Lord  Dartmouth,  7  Ves. 
188. 

(«i)  Treat.  Eq.  B.  4,  Pt.  1,  Ch.  3, 
s.  5.     Sayer  v.  Sayer,  3  Vern.  688. 

(n)  Nisbett  v.  Murray,  5  Ves.  150. 
See  also  Robinson  v.  "Webb,  17  Beav. 
360. 

(o)  Moore  d.  Moore,  1  Bro.  C.  C.  137. 
So  of  all  the  goods  in   a    particular 


57.  A  general  residuary  bequest  is  not 
a  specific  legacy,  Bradford  v.  Haynes, 
20  Me.  105  ;  England  v.  Prince  George, 
53  Md.  466  ;  Healey  i).  Toppen,  45 
N.  H.  243  ;  Witman  «.  Norton,  6  Binn. 
395 ;  although  the  executor  is  di- 
rected to  sell  and  divide  the  proceeds, 
McFadden  v.  Hefley,  38  S.  C.  317.  So, 
"  a  gift  of  all  the  rest  of  my  books  and 
furniture,"  Mayo  v.  Bland,  4  Md.  Ch. 
484  ;  or  "  of  all  my  household  goods  and 
furniture,  moneys,  bonds,  mortgages, 
outstanding  debts,  and  all  my  personal 
estate,"  Estate  of  Walker,  SRawle  229 ; 
or  "  all  my  personal  estate,"  Estate  of 
Woodworth,  31  Cal.  595;  or  "all  my 
bonds,  money,  and  personal  property," 
Risk's  Appeal,  110  Pa.  St.  171  ;  or  "  all 
of  my  slaves,  to  be  divided  into  three 
equal  parts,"  Jenkins  «.  Hanahan,  1 
Che  ves  Eq.  29  ;  or  "  one-half  of  all  my 
property,"  i.  e.;  after  debts  and  ex- 
penses, Briggs  V.  Hosford,  33  Pick.  388 ; 
or  a  sum  of  money  charged  on  devised 
lands  and  payable  into  the  residue  for 
distribution,  Knecht's  Appeal,  71  Pa. 
St.  333.  And  this  is  true  also  of  a 
residuary  gift  of  real  estate,  since  such 
gifts  now  include  after-acquired  land. 
Blaney  v.  Blaney,  1  Cush.  107  ;  Estate 
of  Woodworth,  31  Cal.   595. 
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*A  general  residuary  clause  is  not  the  less  general  because  it  con- 
residuary  clause  *^i°^  ^^  enumeration  of  some  of  tlie  particulars  of  which 
enumera°fon  of  i*  "^^J  co^sist  (^).  Nor  does  the  fact  that  a  specific 
particular  things :  legacy  is  given  or  a  specific  part  of  the  personalty  ex- 
cepted out  of  a  general  residue,  make  a  gift  of  that  general  residue 
specific  {q).  But  cases  of  this  kind  obviously  depend  on  the  construc- 
tion of  the  particular  will  in  which  the  gift  is  found :  And  some- 
times where  there  has  been  an  enumeration  of  items  coupled  with 
a  gift  of  the  general  personal  estate,  the  particular  items  have  been 
held  not  to  be  included  in  the  general  personal  estate,  but  to  be  dis- 
posed of  specifically  (r).  In  Bethune  v.  Kennedy  (s),  the  will  of 
Charlotte  Peyton  was  as  follows,  "I  give  and  bequeath  to  my  cousin, 
Henry  Van  Bodicoate,  100?.  transfer  stock  in  the  Long. Annuities  ;  the 
like  sum  to  my  goddaughter,  Cumberbatch  Charlotte  Forth  :  the 
residue  of  my  property,  all  I  do  or  may  possess  in  the  *funds,  copy  or 
leasehold  estates,  to  my  dear  sisters,  Martha  Peyton  and  Hester  Ken- 
nedy, widow,  during  their  lives  ;  at  the  decease  of  both  of  them,  to 
be  equally  divided,  share  and  share  alike,  between  my  cousins,  namely. 


room  :  Green  ».  Symonds,  1  Bro  C.  C. 
129,  in  notis:  or  of  "all  plate,  linen, 
and  furniture  in  my  house  at  A.,  or 
which  shall  be  therein  at  the  time  of 
my  decease  :  "  Gayre  v.  Gayre,  3  Vern. 
538.  Shaftesbury  v.  Shaftesbury,  ibid. 
747.  Land  ».  Devaynes,  4  Bro.  C.  C. 
537. 

(p)  Taylor  «.  Taylor,  6  Sim.  346. 
Picliup  v.  Atkinson,  4  Hare,  628.  Suth- 
erland «.  Cooke,  1  Coll.  502.  In  Clarke 
v.  Butler,  1  Meriv.  304,  the  testator  be- 
queathed as  follows  :  "As  to  all  that 

my  leasehold  house  in  L ,  and  all  my 

household  goods  and    furniture  there 

and  at  S ,  and  as  to  all  my  plate, 

linen,  china,  pictures,  live  and  dead 
stock,  and  all  the  residue  of  my  goods, 
chattels,  and  personal  estate,  &c.,  I 
give  and  bequeath  the  same  to  A. : "  By 
a  codicil  he  revoked  the  bequest ' '  of  the 
residue  "  to  A.,  and  gave  "the  residue  of 
his  said  personal  estate  "  to  B. :  And  Sir 
W.  Grant,  M.  K.,  held  that  the  gift  of 
the  general  residue  only,  and  not  of  the 
articles  enumerated,  was  revoked  by 
[*1035]        [*1036] 


this  codicil.  This  case  was  distin- 
guished from  that  of  Taylor  ■».  Taylor, 
ubi  sup.,  by  Sir  L.  Shadwell,  in  giving 
his  judgment- in  the  latter,  inasmuch  as, 
in  the  one  will  the  gift  was  divided  into 
two  distinct  sentences,  and  the  judg- 
ment as  to  all  the  things  not  connected 
with  the  leasehold  house,  though  given 
in  a  weak  form,  was  supported  by  the 
gift  in  the  second  codicil :  whereas,  in 
the  other  will,  there  was  no  division  of 
the  sentence,  and  the  things  specifically 
named  could  not  be  separated  from 
those  given  in  general  terms. 

(?)  Re  Ovey,  30  C.  D.  676.  Affirmed 
on  appeal  to  the  House  of  Lords,  sub 
nom.  Robertson  «.  Broadbent,  8  App. 
Cas.  813. 

(r)  FitzwMliam  «.  Kelly,  10  Hare, 
274,  by  Wood,  V.-O.  Mills  v.  Brown, 
21  Beav.  1.  But  generally  items  in- 
cluded in  the  residue  will  not  be  treated 
as  specific.  Re  Tootal's  Estate,  2  C.  D. 
638. 

(s)  1  Mylne  &  Cr.  114. 
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Henry  Van  Bodicoate,  Mary  Anne  Bethune,  and  Miss  Catherine  Pey- 
ton, or  their  heirs,  share  and  share  alike  :  I  nominate  and  appoint  my 
sister,  Hester  Kennedy,  executrix  of  this  my  last  Will  and  Testament  : " 
The  testatrix  died  in  the  year  1824  :  After  payment  of  the  two  specific 
legacies  of  long  annuities,  her  residuary  estate  consisted,  among 
other  things,  of  150^.  per  annum  long  annuities  ;  Martha  Peyton 
survived  the  testatrix  only  a  few  days  :  The  bill  was  filed  by  two  of 
the  legatees  in  remainder  against  Hester  Kennedy,  the  surviving 
tenant  for  life,  and  against  other  parties  interested  in  the  fund  ;  and 
the  sole  question  which  it  raised  was,  whether  Hester  Kennedy  was 
entitled  to  enjoy  the  interest  and  dividends  of  the  long  annuities  as  a 
specific  legacy,  or  whether  she  took  the  long  annuities  only  as  a 
general  residuary  bequest  entitling  the  legatees  to  have  them  con- 
verted into  a  permanent  fund,  of  which  Hester  Kennedy  should  have 
the  annual  income  :  And  it  was  held  by  Sir  C.  Pepys,  M.  R.,  that  the 
long  annuities  were  to  be  enjoyed  by  the  tenant  for  life  as  a  specific 
bequest :  And  his  honor,  in  giving  his  judgment,  observed,  "  The 
question  is,  whether  this  gift  to  the  testatrix's  sisters,  although  con- 
tained in  what  for  other  purposes,  and  in  point  of  form,  is  a  mere 
residuary  clause,  does  not  amount  to  a  specific  gift  of  the  fund  for  the 
benefit  of  the  tenants  for  life.  Against  such  a  construction  it  was 
contended,  that  the  bequest  to  the  sisters  was  substantially  a  part  of 
the  residuary  clause,  the  effect  of  which  was  not  to  be  altered,  merely 
because  the  testatrix  had  chosen  to  introduce  into  it  an  enumeration 
of  the  particular  articles  of  which  the  residue  consisted,  and  to  parcel 
out  the  interest  of  the  different  persons  who  were  to  enjoy  it  in  suc- 
cession. This  question  is  plainly  one  of  intention,  to  be  collected 
from  a  careful  examination  of  the  whole  scope  and  context  of  the 
instrument ;  and  so  it  has  always  been  considered.  After  a  specific  be- 
quest of  a  *part  of  the  stock  which  the  testatrix  had,  there  is  here  a  gift 
of  all  she  did  or  might  possess  in  the  funds,  copy  or  leasehold  estates, 
to  her  dear  sisters.  Now  as  to  the  copyhold  or  leasehold  estates, 
it  is  not  disputed  that  the  gift  is  specific.  If  so,  why  should  it  also 
not  be  specific  with  respect  to  the  funds  ?  The  intention,  it  is  reason- 
able and  natural  to  presume,  must  have  been  the  same  with  respect 
to  both  descriptions  of  property  ;  and  there  can  be  no  doubt  that  a 
bequest  of  all  that  a  testator  may  possess  in  the  funds,  would  be  a 
specific  bequest  of  all  his  funded  property,  the  rule  being  that  the 
legacy  is  not  the  less  specific  for  being  general  (<).  The  true  test  by 
which  to  try  whether  a  bequest  is  or  is  not  specific,  is  to  inquire  what 
if)  See  Accord.  Hill  ®.  Hill,  11  Jur.,  N,  S.  806,  807,  'per  Wood,  V.-C. 
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would  be  the  result  if  there  had  been  pecuniary  legacies  with  a  defi- 
cient fund,  or  a  necessity  for  a  sale  for  payment  of  debts — to  inquire 
whether  or  not,  in  such  a  case,  the  bequest  would  have  been  protected 
in  a  competition  with  the  claims  of  pecuniary  legatees.  A  party 
claiming  under  a  gift  of  all  the  property  that  a  testator  possessed  of  a 
specified  kind,  would  not,  I  apprehend,  be  bound  to  contribute  :  and 
there  is  nothing  in  the  particular  expressions  employed  in  the  Will 
under  consideration  to  make  a  difference  in  that  respect.  Upon  the 
terms  used  in  this  Will,  therefore,  I  am  of  opinion  that  this  is  a  spe- 
cific bequest  of  a  sum  invested  in  the  Long  Annuities,  and  to  be 
enjoyed  by  the  tenant  for  life  in  the  state  in  which  the  testatrix  left 
it."  The  learned  judge  then  proceeded  to  give  another  reason  for  his 
judgment,  viz.,  that  even  though  the  bequest  was  not,  strictly  speak- 
ing, specific,  yet  there  was  a  sufficient  indication  in  the  will  of  the 
intention  of  the  testatrix  that  the  property  should  continue  to  be 
enjoyed  by  the  tenant  for  life  in  specie  as  it  then  existed  (m). 

If  a  person  bequeaths  personal  property  specifically  to  one  *person 

for  life,  with  remainder  over  afterward,  it  is  clear  that 
in     what    cases,  '  ' 

when      personal  the  property  must  be  enjoyed  in  specie  by  the  tenant 

property    is    be-  r      r        .;     ^  i   j  x  j 

queathed  to  one  for   life,  notwithstandinff   there   is   a  danger  that  one 

for  life,  remainder  '  °  ■„  ,        n    ,.  -i  , 

over,  the  tenant  obiect  of  the  testator  s  bounty  will  be  defeated  by  the 

for  life  shall  enjoy         ■'  .,..,.  ,  , 

the  property  id  tenancy  for  life  lasting  as  long  as  the  property  en- 
dures {v).  But  where  the  bequest  is  not  specific,  a  rule 
V.  Lord  Dart-  has  been  established,  which  is  usually  called  "  The  rule  iu 
Howe  V.  Lord  Dartmouth,"  having  been  laid  down  and 
acted  upon  by  Lord  Eldon  in  that  case  (a;),  though  it  was  not  the 
first  decision  to  that  effect  {y).  The  effect  of  this  rule  is,  that  where 
a  testator  limits  personal  property  to  one  for  life  with  remainder  over, 
it  \8  prima  facie  to  be  intended  that  the  testator  means  that  the  same 
property  which  is  enjoyed  by  the  tenant  for  life  should  go  to  those 
entitled  in  remainder  ;  and  if  any  part  of  the  property  so  given  be  of 
a  wasting  nature,  as  long  annuities  or  leasehold  estate,  in  order  to 
effectuate  this  general  purpose  of  the  testator,  such  wasting  property 
must  be  sold  and  converted  into  permanent  property  (in  other  words, 
it  must  be  invested  in  such  securities  as  are  approved  by  a  court  of 

(u)  It  must  be  observed,  that  this  does  (11)  Pickering  ®.  Pickering,  4  M.  &  Cr. 

not  constitute  a  specific  legacy  in  the  399. 

proper  sense  of  that  term  :  Pickering  v.  (x)  7  Ves.  137. 

Pickering,  4  M.  &  Cr.  399.     See  Field-  (y)  Pickering  v.  Pickering,  4  M.  &. 

ing  V.  Preston,  1  De  G.  &  J.  438,  444.  Cr.  398. 
Mills  V.  Brown,  31  Beav.  14. 
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equity,  for  the  benefit  of  all  persons  interested  in  it)  (s).  This  rule 
has  been  irrevocably  affirmed  in  many  subsequent  cases,  and  is 
unquestionably  the  law.58 

But  it  is  quite  as  well  settled  as  the  rule  itself,  that  when  *any  indi- 


(s)  Alcock  ».  Sloper,  3  M.  &  K.  701, 
703.  Macdonald  v.  Irvine,  8  C.  D.  101. 
The  rule  is  thus  described  by  Romilly, 
M.  R.,  in  Morgan  v.  Morgan,  14  Beav. 
83  :  "Where  property  of  a  perishable 
nature  is  given  to  be  enjoyed  in  succes- 
sion, the  object  of  the  testator  can  only 
be  effected  by  converting  the  property 
into  permanent  annuities,  and  giving 
each  person,  in  succession,  the  dividends 
of  the  fund."  Statements  of  the  rule 
will  also  be  found  in  Pickering  ».  Picker- 
ing, 4  M.  &  Cr.  398,  399,  by  Lord 
Cottenham,  and  In  Hinves  «.  Hinves,  3 
Hare,  611,  by  Wigram,  V.-C.  "Where 
upon  the  construction  of  a  will  the 
trustees  have  a  discretion  as  to  what 
part  of  the  testator's  estate  shall  be  con- 
verted, the  court  will  not  interfere  with 
such  discretion,  at  all  events  if  a  con- 
siderable time  has  elapsed  since  it  has 
been  exercised.  Re  Sewell's  Estate, 
L.  R.  11  Eq.  80. 

58.  In  general,  the  specific  legatee  is 
entitled  to  immediate  delivery  of  the 
legacy  (especially  if  needed  for  house- 
hold or  farm),  unless  it  is  likely  to  be 
required  for  debts.  Eberstein  v.  Camp, 
87  Mich.  176  ;  Howell  v.  Hooks,  4  Ired. 
Eq.  188.  Soj  a  debt  of  A.  bequeathed  to 
B.  passes  to  executor  to  be  delivered  to 
B.  if  not  required  for  debts.  Hayes  t. 
Hayes,  18  Stew.  (N.  J.)  461.  So,  a  mort- 
gage, although  the  distribution  of  the 
general  estate  was  necessarily  postponed 
until  the  death  of  the  widow,  whose 
support  was  charged  on  it.  Bonham  ». 
Bonham,  6  Stew.  (N.  J.)  476.  And  it 
may  be  so  delivered  even  to  a  legatee  for 
life  only  without  order  of  the  Probate 
Court,  Proctor  v.  Robinson,  30  Mich. 
384 ;  and  a  specific  legacy  may  -be 
recovered    by  replevin    if  wrongfully 


retaken  by  the  executor,  Eberstein  «. 
Camp,  uhi  supra. 

The  legatee  is  generally  entitled  to 
the  use  of  the  specific  thing,  although 
for  life  only.  This  is  true  of  a  bequest 
of  "  stock  or  loose  property,"  Harrison 
v.  Foster,  9  Ala.  955  ;  or  of  stock  on  a 
farm,  De  Peyster  ®.  Cleudining,  8  Paige 
395  ;  Woods  D.  Sullivan,  1  Swan  507  ; 
or  of  a  bond  and  mortgage,  Bonham  -o. 
Bonham,  6  Stew.  (N.  J.)  476  ;  or  even 
of  perishable  articles  specifically  be- 
queathed for  life,  Ackerman  ®.  Vree- 
land,  1  McCart.  33.  So,  of  the  "use 
and  control  of  all  my  personal  property 
on  the  farm  and  in  the  house  for  her  to 
have  the  use  and  enjoy  the  same  for  her 
comfort  and  support"  for  life  and  ' '  what. 
Is  left"  to  her  daughter.  Getmau 
«.  McMahon,  30  Hun  531.  But  the 
life  tenant  should  give  the  executor  an 
inventory  for  the  benefit  of  the  remain- 
derman. De  Peyster  d.  Clendining,  ubi 
supra.  And  If  the  legacy  is  stock  on  a 
farm,  it  has  been  held  that  the  life 
tenant  is  accountable  to  the  remainder- 
man, and  must  replace  what  is  used  up. 
Horry  ».  Glover,  3  Hill  Ch.  515  ;  Patter- 
son V.  Devlin,  1  McMuU.  459.  But 
accessions  belong  to  the  life  tenant. 
Woods  V.  Sullivan,  1  Swan  507. 

Where  the  gift  is  a  general  residue, 
including  perishable  property,  it  is  not 
payable  in  kind,  but  must  be  converted 
into  money  for  the  benefit  of  the  remain- 
derman. Ackerman  «.  Vreeland,  1  Mc- 
Carter  33  ;  Healey  ».  Toppen,  45  N.  H. 
343;  Spear  «.  Tinkham,  2  Barb.  Ch.  211 ; 
Covenhoven  v.  Shuler,  3  Paige  133; 
Clark  V.  Clark,  8  Paige  153.  So,  of  an 
interest  in  a  term  of  years  in  a  bridge. 
Cairns  ».  Chaubert,  9  Paige  160.  But  see 
wrafe-a,  Evans  B.Jnglehart,  6G.  &  J.  171. 
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cation  is  to  be  found  in  the  will  of  an  intention  by  the  testator,  that 
the  property  is  to  be  enjoyed  in  specie  in  its  existing  state,  it  shall  be 
;so  enjoyed  (a).  And  a  great  number  of  cases  (in  some  of  which  the 
court  has  laid  hold  of  expressions,  apparently  unimportant,  as  sufficient 
indications  of  such  an  intention)  (V),  have  been  decided  on  this  principle, 
and  will  be  found  collected  in  the  note  below  (c). 

Nevertheless,  the  rule  must  prevail,  unless  some  expression  *of 
intention  can  be  gathered  from  the  will  that  the  property  is  to  be 
enjoyed  in  specie  (c?).  For  the  mere  absence  of  any  direction  to  con- 
Pickering  ®.  Pickering,  4  M.  &  Cr.  289. 
Goodenough  «.  Tremamondo,  3  Beav. 
513.  Vaughan  ».  Buck,  11  Phill.  Ch.  C . 
75.  Harvey  «.  Harvey,  5  Beav.  134. 
Daniel  «.  Warren,  3  Y.  &  Coll.  Ch.  C. 
390.     Hlnves  ».   Hinves,  3  Hare,  609. 


(a)  Pickering  «.  Pickering,  4  M.  &  C. 
804,  per  Lord  Cottenhara,  Gray  ®.  Sig- 
gers,  15  C.  D.  74.  But  though  in  such 
case  investments  may  remain,  yet  debts, 
•such  as  turnpike  bonds,  must  be  real- 
ized :  Holgate  ».  Jennings,  34  Beav. 
633. 

(J)  In  Hinves  ».  Hinves,  3  Hare,  611, 
613,  Wigram,  V.-C.,sald,  that  the  court 
in  applying  the  rule,  has  leant  against 
conversion  as  strongly  as  is  consistent 
with  the  supposition  that  the  rule  itself 
is  well  founded.  See  also  Mackie  v. 
Mackie,  5  Hare,  70,  77.  Morgan  ». 
Morgan,  14  Beav.  73.  There  can  be 
no  doubt  that  where  the  conversion 
would  defeat  the  intention  of  the  testa- 
tor it  would  be  postponed  until  after 
the  death  of  the  tenant  for  life,  and  the 
rule  in  Howe  ®.  Lord  Dartmouth  would 
not  be  applied.  Collins  v.  Collins,  3 
M.  &  K.  703.  Bethune  t>.  Kennedy,  1 
M.  &  C.  114.  Eowe  ®.  Rowe,  39  Beav. 
376.  But  it  is  quite  clear  that  the  rule 
must  be  applied,  unless  upon  the  fair 
construction  of  the  will  you  find  a 
suflScient  indication  that  it  is  not  to  be 
applied,  the  burden  in  every  case  being 
upon  the  person  who  says  that  the  rule 
of  the  Court  of  Chancery  ought  not  to 
be  applied  in  the  particular  case.  See 
the  judgments  of  James,  L.  J.,  and 
Thesiger,  L.  J. ,  in  Macdonald  «.  Irvine, 
8  C.  D.  101,  130,  134. 

(c)  Collins  «.  Collins,  3  M.  &  K.  703. 
Alcock   «.    Sloper,    3   M.   &   K.  699. 
Bethune  v.  Kennedy,  1  M.  &  Cr.  114. 
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Cafe  ».  Bent,  5  Hare,  84.  Mackie  ii. 
Mackie,  5  Hare,  70,  77.  Hubbard  «. 
Young,  10  Beav.  303.  Hunt  v.  Scott, 
1  De  G.  &  Sm.  319.  Burton  v.  Mount, 
3  De  G.  &  Sm.  383.  Neville  «.  Fortes- 
cue,  16  Sim.  338.  Bowden  d.  Bowden, 
17  Sim.  65.  Harris  a.  Poyner,  1  Drew. 
174.  Crowe  v.  Crisford,  17  Beav.  507. 
Marshall  «.  Bremner,  3  Sm.  &  G.  337. 
Vachell ».  Roberts,  33  Beav.  140.  Hind 
®.  Selby,  33  Beav.  373.  Wearing «. 
Wearing,  33  Beav.  99.  Skirving  «. 
Williams,  24  Beav.  375.  Holgate  v. 
Jennings,  34  Beav.  633.  Boys  d.  Boys, 
28  Beav.  486.  Rowe  ®.  Rowe,  39  Beav. 
376.  Green  v.  Britton,  1  De  Gex,  J.  & 
S.  649.  Prendergast  v.  Prendergast, 
3  H.  L.  C.  195,  319,  et  seq. 

(a!)  Macdonald  v.  Irvine,  8  C.  D.  101. 
See  also  Lichfield  o.  Baker,  13  Beav. 
447.  Benn  «.  Dixon,  10  Sim.  636. 
Caldecott  v.  Caldecott,  1  Y.  &  Coll. 
Ch.  C.  313.  Sutherland  «.  Cooke,  1 
Coll.  498.  Johnson  v.  Johnson,  2  Coll. 
441.  Chambers  ».  Chambers,  15  Sim. 
183.  Pickup  V.  Atkinson,  4  Hare,  624. 
Morgan  «.  Morgan,  14  Beav.  37.  Pren- 
dergast ».  Lushington,  5  Hare,  171.  3 
H.  L.  C.  195.  Thornton  v.  Ellis,  15 
Beav.  193.  Blann  v.  Bell,  5  De  G.  & 
Sm.   658.     2  De  Gex,  M.  &.  G.  775. 
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vert  the  property  is  not  sufficient  to  preclude  the  application  of  the 
rule  (e). 

SECTION  IV. 

Of  the  description  of  legacies. 

The  object  of  this  section  is  to  inquire,  to  what  property  legatees 
are  entitled  under  particular  modes  of  description  of  the  thing 
bequeathed. 

"  Goods,"    "  chattels."      The   word  "  goods  "  is  nomen  generalis- 
simum  :  and,  when  construed  in  the  abstract,  will  com- 
prehend all  the  personal  estate  of  the  testator,  as  stock, 
bonds,  notes,  money,  plate,  furniture,  &c.     And  a  bequest  of  all  the 
testator's  "chattels  "  will  have  the  same  effect  as  a  bequest  of  all  his 
"goods  and   chattels"  (/").      So  the   word   "effects,"  "chattels:" 
standing  alone,  will  pass  the  whole  of  the  testator's  resid- 
uary estate  {g).     *So  the  general  personal  estate  will 
pass  under  a  bequest  of  the  testator's  "  property  "  (A). 59 
Murton   b.    Markby,    18    Beav.    136.      any  money  that  may  result  from  a  sale 


'  Goods : ' 


'  effects  :" 
'  property  : 


Hood  «.  Clapham,  19  Beav.  90.  Jebb 
V.  Tugwell,  20  Beav.  84.  7  De  Gex, 
M.  &  G.  663. 

(«)  Morgan  v.  Morgan,  14  Beav.  83. 
See  further  as  to  the  application  of  the 
rule,  post,  p.  *1346  et  aeq.  « 

(/)  Co.  Lit.  118,  b.  Swinb.  Pt.  7, 
s.  10,  pi.  8.  Crichton  v.  Symes,  3  Atk. 
63.  Kendall  ».  Kendall,  4  Kuss.  Chanc. 
Cas.  370. 

{g)  Campbell  v.  Prescott,  15  Ves.  507. 
Hearne  v.  Wigglnton,  6  Madd.  119. 
Parker  v.  Marchant,  1  Y.  &  Coll.  Ch. 
C.  390.  A  gift  of  "all  my  furniture, 
plate,  linen,  and  other  effects  that  may 
be  in  my  possession  at  the  time  of  my 
death,"  was  held  to  pass  the  residuary 
personal  estate  of  the  testatrix.  Hodg- 
son ».  Jex,  3  C.  D.  133.  And  see  In 
the  Goods  of  Jupp  [1891],  P.  300.  A 
gift  of  "my  sheep  and  all  the  rest 
residue,  moneys,  chattels,  and  all  other 
my  effects,"  passes  all  the  freehold  as 
well  as  the  personal  estate.  Smyth  v. 
Smyth,  8  C.  D.  561.     But  a  bequest  of 


of  my  effects,  followed  by  a  specific 
bequest  of  a  watch,  was  held  not  suffi- 
cient to  pass  the  residue.  In  the  Goods 
of  O'Loughlin,  L.  R.  3  P.  &  D.  103. 
See  Ponton  v.  Dunn,  1  Buss.  &  M.  403, 
where,  under  a  bequest  of  "  all  other 
my  estate  and  effects  of  whatsoever 
nature  or  description,"  an  interest  in 
a  partnership  was  held  to  pass.  In  the 
case  of  Hall  ».  Hall  [1891],  3  Ch.  389, 
it  was  held  that  although  in  a  will  the 
use  of  the  word  "devise"  or  of  the 
expression  "whatsoever  the  same  may 
be,"  would  not  of  itself  be  enough  to 
make  the  word  "effects"  include  real 
estate,  yet  the  combination  of  "  devise  " 
with  the  words,  "  whatsoever  the  same 
may  be  and  wheresoever  the  same  may 
be  situate,''  followed  in  a  subsequent 
clause  by  the  word  "property"  used 
as  equivalent  to  "  effects,"  was  enough 
to  show  the  intention  of  the  testator  to 
dispose  of  real  estate.  This  case  was 
aflSrmed  on  appeal  [1893],  1  Ch.  361. 
(7i)  Tyrone  «.  Waterford,  1  De  Gex, 


59.  "  Property "  generally    includes 
both  real  and  personal.     3  Jarman  on 


Wills    315 ;   Rossetter  v.   Simmons,   6 
Serg.  &  R.  453.     So,  a  devise  of  "  all 
[*1041] 
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But   where   the  bequest   is   of   "  all   my   goods "  (or  "  of   all  my 
chattels  ")   at  a  particular  place,^^  the  legacy  is  restricted  to  such 


F.  &  J.  613.  A  testator  "  devised  and 
bequeathed  his  lands  and  property 
whatsoever  in  Australia,"  together  with 
the  arrears  of  rent  to  A.  and  B.  their 
"  heirs  and  assigns  :  "  this  was  held  to 
pass  the  testator's  personalty  in  Aus- 
tralia. Robinson  v..  Webb.  17  Beav. 
260.  A  bequest  of  "  my  property  not 
in  England  and  in  the  hands  of  my 
attorney  abroad  consisting  of  Russian 
bonds,  &c.,"  was  held  to  pass  all  the 
testator's  property  abroad  without  lim- 
itations. Drake  v.  Martin,  23  Beav.  89. 
60.  A  devise  of  house  and  lot  "  with 
all  personal  property  and  eilects  in  the 
house  and  on  the  lots  "  carries  live  stock 
housed  on  the  premises,  though  often 
grazed  on  adjoining  land.  Martin  ti. 
Osborne,  85  Tenn.  420.  So,  under  a 
devise  of  a  house  to  A.  "with  the  fol- 
lowing personal  property  and  furniture 
therein "  (enumerating  furniture  and 
ornaments  in  house),  "  and  all  my  house- 
hold furniture  and  effects  not  specif- 
ically bequeathed,"  he  (and  not  the 
residuary  legatee)  will  take    a  pocket- 


book,  diamond  stud,  gold  thimble,  and 
other  things  of  the  kind.  Tighe  v.  Nel- 
son, 2  Dem.  638.  So, ' '  all  the  household 
furniture  and  other  articles  of  personal 
property  about  the  building  "  will  in- 
clude hay  in  the  barn.  Dennett  v.  Hop- 
kinson,  63  Me.  350.  So  "household 
goods,  furniture,  and  other  goods  and 
chattels  on  the  home  place  "  will  include 
personal  property  in  outbuildings. 
Kingsley  v.  Blackmer  (Vt.)  23  Atl. 
Rep.  600  ;  but  not  promissory  notes  in 
house  (bank  stock  in  same  place  being 
specifically  bequeathed),  ib.  So,  a  devise 
of  a  shot  tower,  "  with  all  the  appurten- 
ances, machinery,  fixtures,  and  personal 
property  therein,"  includes  unmanu- 
factured material,  but  not  manufactured 
shot.  Spark's  Appeal,  89  Pa.  St.  148. 
But  a  devise  of  a  certain  building,  fur- 
niture, ' '  and  personal  property  therein  " 
will  not  carry  securities  in  a  vault  in 
testator's  ofBce  in  the  building,  although 
atflevise  of  other  property  expressly 
excepts  money  and  securities  in  it. 
Matter  of  Reynolds,  124  N.  Y.  388. 


my  property,  goods,  chattels,  specie  of 
every  denomination  whatever  except 
articles  hereinafter  bequeathed,"  fol- 
lowed by  bequests  of  personal  property 
and  devises  of  land  and  use  of  part  of 
the  real  property  until  the  first  devisee 
come  of  age.  Den  v.  Payne,  5  Hayw. 
104.  But  if  such  intention  is  clear,  the 
word  ' '  property  "  will  be  restricted  to 
personal  property.  3  Jarman  on  Wills 
353 ;  Hawkins  on  Wills  48  ;  1  Roper 
on  Legacies  348  ;  3  Redfield  on  Wills 
101  ;  Wheeler  ».  Dunlap,  13  B.TMon. 
291.  So,  "  any  earthly  property." 
Brown  v.  Dysinger,  1  Rawle  408.  So, 
"  property,  money,  and  effects  willed 
to  my  wife."  Brawley  «.  Collins,  88  N. 
C.  605.  "Half  of  all  my  property," 
means   one-half   of   the    residue   after 


payment  of  debts  and  expenses.  Briggs 
V.  Hosford,  23  Pick.  388.  "All  my 
property  belonging  to  my  estate  at  the 
death  of  my  wife  "  excludes  property 
specifically  bequeathed  to  her  abso- 
lutely, Boling  ».  McClelland,  66  Ind. 
373  ;  and  power  to  collect  and  use  "  the 
income  of  my  property "  in  a  clause 
constructing  a  trust  in  favor  of  his 
widow  will  be  restricted  to  the  trust 
property,  where  that  was  plainly  in- 
tended. Estate  of  Snyder,  48  N.  Y.  S. 
R.  643.  But  "all  my  personal  prop- 
erty" will  include  testator's  distribu- 
tive share  of  the  estate  of  a  brother  who 
died  after  the  will  was  made,  although 
testator  never  knew  of  his  death.  Dal- 
rymple  «.  Gamble,  68  Md.  523. 

Property  will  also  include  money  and 
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things  only  as  savor  of  locality,  as  furniture  rot  attached  to  the  free- 
hold, plate,  linen,  banknotes,  and  ready  money  («').     And  under  such 


(i)  Countess  of  Aylesbury's  Case,  cited 
by  Lord  Hardwioke,  in  Cliapman   v. 


Hart,    1    Ves.    Sen.    273.      Green    v. 
Symonds,  1  Bro.  C.  C.  139,  in  ; 


securities.  Pell  v.  Ball,  Speers  Ch.  48  ; 
Hurdle  v.  Outlaw,  3  Jones  Eq.  75. 
So,  "all  my  property  of  every  descrip- 
tion ."  Stuckley  «.  Stuckley,  1  Hill  Ch. 
308.  So,  ' '  all  my  accounts  "  does  not 
include,  and  "  all  my  personal  property 
of  whatever  kind  except  my  notes  and 
accounts "  does  include,  testator's  de- 
posit in  savings  bank.  Gale  b.  Drake, 
51  N.  H.  78.  But  where  testator  be- 
queathed to  his  father  all  his  property 
for  the  life  of  A.,  and  after  A.'s  death 
gave  a  money  bequest  and  "my  other 
personal  property  to  B. ,"  and"  re- 
mainder of  all  my  property"  to  his 
f atlier,  the  latter  gift,  and  not  that  of  the 
personal  property  to  B.,  will  include  the 
money  and  securities.  Wolf  i).  SchaefE- 
ner,  51  Wis.  53.  And  a  gift  in  re- 
mainder of  "  all  the  property  of  what- 
ever description  willed  to  my  wife," 
after  a  devise  to  her  for  life  of  the 
plantation,  mules,  and  other  personal 
property,  and  an  absolute  bequest  of 
$1000,  does  not  include  the  money  so 
bequeathed.  Patterson  v.  Wilson,  101 
N.  C.  584. 

"Property"  includes  also  stocks  and 
londs,  Adams  v.  Jones,  6  Jones  Eq. 
331 ;  or  a  policy  of  insurance  payable  in 
terms  to  testator's  personal  representa- 
tives, Fox  V.  Senter,  83  Me.  395  ;  or,  in 
general,  choses  in  action,  McLemore  v. 
Blocker,  1  Harp.  Ch.  373 ;  Hurdle  «. 
Outlaw,  3  Jones  Eq.  75.  So,  "all  the 
personal  property  which  I  may  own  at 
my  death"  includes  notes  taken  for 
real  estate  sold  by  testator  after  he  had 
specifically  devised  it.  Simmons  v. 
Beazel,  135  Ind.  363.  And  "  property 
real  and  personal "  includes  an  unpaid 
note  for  land  sold  and  vendor's  lein 


securing  it.  Bogram  v.  Hamilton,  90 
Ala.  454.  But  with  a  direction  to  sell, 
"  property  "  does  not  include  choses  in 
action.  Pippin  v.  Ellison,  18  Ired.  61. 
"Community  property"  does  not  in- 
clude the  wife's  interest  in  an  insur- 
ance policy  procured  by  her  husband  in 
her  name.  Evans  «.  Opperman,  76 
Tex.  393.  So,  "all  my  property" 
after  reference  to  it  as  "community 
property"  does  not  include  testatrix's 
separate  property,  which  was  all  she 
had.  Estate  of  Reinhardt,  74  Cal.  365. 
On  the  other  hand,  "  all  the  property  of 
which  I  may  die  possessed  "  includes 
only  his  half  of  the  community  prop- 
erty.   Estate  of  Gilmore,  81  Cal.  340. 

"Estate  "  may  be  restricted  in  mean- 
ing to  personal  property — thus  a  gift 
of  all  the  residue  of  ' '  my  estate,  in  case 
it  shall  more  than  suffice  to  pay  the 
legacies,"  Havens  v.  Havens,  1  Sandf. 
Ch.  334 ;  or  "  all  the  residue  of  my 
furniture  and  estate."  Bullard  v.  Gofle, 
30  Pick.  353.  See  too.  Estate  of 
Wood,  16  Phila.  373.  And  a  gift  of 
all  testator's  estate,  real  and  personal, 
"  except  what  shall  be  mentioned  here- 
after," will  include  property  casually 
mentioned,  but  not  given.  Maupin  «. 
Goodloe,  6  Mon.  399.  "  All  the  estate 
coming  to  me  from  my  father"  includes 
a  general  legacy  from  his  father. 
Pagan  v.  Jones,  6  Dev.  &  B.  Eq.  69. 
And  "  all  my  estate  which  I  shall 
inherit  as  my  portion  after  my  father's 
death  "  may  refer  to  the  testatrix's  por- 
tion of  her  mother's  estate.  Graham  «. 
Grugan,  133  Pa.  St.  79.  On  the  other 
hand,  "the  balance  of  my  estate" 
includes  all  property  real  and  personal. 
Andrews  «.  Brumfleld,   83   Miss.   107. 
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a  bequest,  bonds  and  other  choses  in  actioti  do  not  pass  (Jc).  Noi-  will 
they  pass  by  a  bequest  of  "all  things  "  in  a  particular  house  {I).  It 
has  *been  suggested,  indeed,  that  exchequer  notes,  promissory  notes 
payable  to  the  bearer,  exchequer  bills,  and  bills  of  exchange  indorsed 

*1046  (d).  But  it  appears  to  be  recog- 
nized by  Lord  Cottenham,  when  Master 
of  the  Rolls,  in  Arnold  ■».  Arnold,  3 
Mylne  &  K.  374.  The  case  of  Fleming 
V.  Brook  {ubi  sup.),  which  seems  to  have 
been  decided  on  the  authority  of  Moore  v. 
Moore,  1  Bro.  C.  C.  127,  is  referred  to 
with  disapproval  by  Cotton,  L.  J.,  in 
Re  Prater,  37  C.  D.  481,  487,  who  says, 
"  In  Moore  v.  Moore  the  words  were 
'  goods  and  chattels,'  and  Lord  Redes- 
dale  said  that  goods  and  chattels  did 
not  apply  to  notes,  bills  of  exchange,  or 
bonds,  and  there  was  not  anything  to 
give  a  more  enlarged  meaning  to  those 
words.  I  do  not  think  that  the  case  of 
Moore  v.  Moore  has  the  effect  which 
Lord  Redesdale,  according  to  the  report, 
seems  to  have  attributed  to  it." 


{k)  Ibid.  Moore  ».  Moore,  1  Bro.  C.  C. 
127.  Jones  v.  Sefton,  4  Ves.  166. 
Hertford  ».  Lowther,  7  Beav.  1.  But  a 
bequest  of  "  all  my  estate  and  effects 
in  Mauritius  "  will  pass  the  unpaid  pur- 
chase money  of  real  estate  in  Mauritius 
sold  by  the  testator  to  persons  residing 
in  that  island.  Guthrie  ».  Walrond,  22 
C.  D.  573. 

(I)  Popham  V.  Lady  Aylesbury,  Ambl. 
68.  So  in  Fleming  v.  Brook,  1  Scho. 
&  Lefr.  318,  where  the  bequest  was  of 
all  testator's  property  in  A.'s  house, 
except  a  particular  bond.  Lord  Redesdale 
held  that,  in  spite  of  the  inference  to  be 
drawn  from  the  exception,  choses  in 
action  generally  did  not  pass.  This 
decision  has  been  doubted  :  See  Hot- 
ham  <B.  Sutton,  15  Ves.  819.     Post,  p. 


A  sixth  of  "my  estate'!  means  of  the 
net  estate  after  payment  of  debt,  Terry 
«.  Smith,  15  Stew.  (N.  J.)  504 ;  and  the 
construction  cannot  tie  affected  by 
proof  that  the  testator's  intention  would 
be  defeated  by  depreciation  in  the  value 
of  his  property.  So,  the  word  ' '  shares," 
intending  to  refer  to  shares  of  his  estate. 
Zerbe  ii.  Zerbe,  84  Pa.  St.  147.  "  All 
the  remaining  part  of  my  personal 
estate"  (to  be  sold  and  invested)  in- 
cludes in  the  trust,  money,  loan  cer- 
tificates, and  debts  due  testator.  Sprigg 
V.  Weems,  2  Harr.  &  McH.  266.  But 
a  general  bequest  of  "  personal  estate  " 
will  not  include  a  mutual  life  insurance 
policy  payable  by  the  company's  by- 
laws to  widow  and  heirs,  or  subject  to 
disposition  by  will.  Greno  «.  Greno, 
33  Hun  478. 

Of  otlier  general  words,   a  gift  of 
' '  everything  "  except  mules  and  money 
will  pass  choses  in-  action,   Shelby  v. 
[*1042] 


Shelby,  6  Dana  60  ;  "  wJtatever  of  my 
property  sfudl  remain  after  payment" 
of  a  legacy  which  lapsed  will  carry 
the  lapsed  legacy,  Tindall  v.  Tindall,  9 
C.  E.  Gr.  513  (revg.  8  0.  E.  Gr.  344). 
So,  a  bequest  of  "  all  what  I  own  "  will 
carry  testator's  interest  in  a  beneficial 
society.  Gentner  v.  Freemasons,  11 
Phila.  252.  But  a  bequest  of  a  horse, 
sideboard,  and  .other  furniture,  shop 
and  plantation,  and  "  also  the  stock 
and  all  of  everything  on  hand  not 
otherwise  mentioned,"  will  not  include 
notes  or  choses  in  action.  Young  v. 
Young,  3  Jones  Eq.  216.  "Effects" 
may  mean  land,  if  so  intended.  Page 
®.  Foust,  89  K.  C.  447.  A  bequest  of 
testator's  "interest "  in  "lands, machin- 
ery, and  effects  of  the  factory"  will 
include  his  shares  of  stock,  but  not  a 
debt  due  him  from  the  company. 
Johnson  «.  Goss,  128  Mass.  488. 
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in  blank,  being,  according  to  modern  decisions  in  the  courts  of  law, 
considered  rather  as  money  in  possession  than  choses  in  action,  might 
pass  under  such  a  bequest  as  well  as  banknotes  (m).  However,  in 
Stuart  V.  Bute  {n).  Lord  Eldon  said,  "  I  have  seen  Lady  Aylesbury's 
Case,  which  is  also  mentioned  by  Lord  Mansfield  in  Miller  v.  Race  (o), 
but  has  never  been  cited  accurately  :  It  was  a  bequest  of  '  my  house, 
and  all  that  shall  be  in  it  at  my  death  : '  Lord  Hardwicke  held  that 
cash  passed,  and  banknotes,  which  Lord  Hardwicke  there,  I  do  not 
know  why,  considered  as  cash,  but  not  promissory  notes  and  securities, 
as  they  were  the  evidence  of  title  to  things  out  of  the  house,  and  not 
things  in  it  :  Banknotes  I  think  just  in  the  same  situation."  In 
Brooke  v.  Turner  (j»),  a  testatrix  bequeathed  to  her  niece,  her 
pictures  and  her  collection  of  coins  (except  those  of  the  two  last  and 
present  kings)  in  and  about  her  dwelling  house  ;  and  all  the  residue 
of  her  estate,  both  real  and  personal  (except  as  otherwise  disposed  of), 
she  gave  to  her  grandchildren  ;  and  she  directed  that,  from  and  after 
the  day  of  her  interment,  all  the  property  over  which  she  had  any 
disposing  power,  in  and  about  her  dwelling  house  (except  *what  she 
had  otherwise  given)  should  belong  to  her  niece,  and  not  be  subject 
to  diminution  except  by  her  personal  act  and  authority  :  After  the 
testatrix's  death,  guineas,  sovereigns.  Bank  of  England,  country  bank, 
and  promissory  notes,  and  a  mortgage,  to  a  large  amount  in  the  whole, 
were  found  in  her  house  :  And  Sir  L.  Shadwell,  V.-C,  held,  that  the 
niece  (notwithstanding  an  annuity  and  a  sum  in  gross  were  given  to 
her  by  the  will)  was  entitled  to  the  guineas  and  sovereigns,  and  also 
to  the  Bank  of  England  notes,  but  not  to  the  country  bank  or  promis- 
sory notes,  or  the  mortgage  :  His  honor  observed,  that  Lord  Hard- 
wicke held  that  Bank  of  England  notes  passed  under  the  bequest  in 
Lady  Aylesbury's  Case,  and  that  Lord  Eldon,  though  he  expressed 
a  doubt  as  to  the  principle  of  that  decision,  did  not  expressly  overrule 
it  {q).     Again,  in  Hertford  v.  Lowther  (r),  it  was  held  by  Lord  Lang- 

(m)  Collins  b.  Martin,  1  Bos.  &  Pull.  ford  «.  Lowtlier,  7  Beav.  9.     It  will  be 

648.    Wookey  «.  Pole,  4  B.  &  A.  1.  observed  that  although  there  are  a  great 

See  ante.  pp.  *686,  *687,  *739.  many  cases  which  lay  down  that  choses 

{ri)  llVes.  663.     8.  C.  inDom.  Proc.  ,in  action  cannot  be  referred  to  as  of 

1  Dow.  73.  any  particular  locality,  yet  there  are 

(o)  1  Bur.  457.  cases  where  a  gift  of  property  in  a  par- 

(p)  7  Sim.  671.  ticular  locality  has  been  held  to  include 

(})  See  also  Lord  Redesdale's  judg-  debts  due  from  persons  in  that  locality. 

ment  in  Fleming  ■».  Brook,  1  Scho.  &  See   Nisbett  «.   Murray,   5    Ves.   149. 

Lefr.  319,  and  Lord  Langdale's  in  Hert-  Arnold  v.   Arnold,   3    M.   &  K.   365. 

(r)  7  Beav.  1. 
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dale,  M.  R.,  that  a  bequest  of  "  all  the  goods  and  chattels,  plate,  linen, 
money  at  the  bankers,  or  stock  in  the  *Monte  de  Milano,  linen,  horses, 
carriages,  &c.,  I  may  die  possessed  of  at  Milan,"  did  not  pass  Polish 
certificates  and  Neapolitan  bordereaux  (being  government  obligations) 
there  situate,  entitling  the  bearer  to  receive  the  interest  and  capital 
at  a  future  time  :  inasmuch  as  the  authorities  determine,  that,  in  such 
cases,  choses  in  action,  except  banknotes,  are  not  to  be  considered  as 
having  the  locality  of  the  places  where  the  securities  are.  It  was 
further  held  that  such  securities  could  not  be  considered  as  money  or 
cash  :  And  that,  not  having  their  locality  at  Milan,  they  did  not  pass 
under  the  words  "  &c.  at  Milan."  This  decision  was  affirmed  on 
appeal  to  the  Lord  Chancellor  (s). 

By  the  term  "household  goods,"  everything  of  a  permanent  nature, 
"household  ^-  ^-  articles  of  household  use  which  are  not  consumed  in 

goods:"  their  enjoyment,  that  were  used   in,  or  purchased,  or 

otherwise  acquired  by  a  testator,  for  his  house,  will  pass  to  the  legatee. 
But  goods  in  his  house,  which  are  al^o  goods  in  the  way  of  his  trade 
or  business,  will  not  pass  :  as  where  the  testator,  under  a  contract 
with  government,  was  possessed  of  seven  hundred  beds,  which  he 
employed  in  entertaining  sick  and  wounded  seamen  of  the  royal 
navy  («). 

Plate  will  pass  by  this  term  (m),  and  it  should  seem  that  it  is  not  of 
any  consequence  whether  the  plate  was  in  common  use  or  not,  pro- 
vided it  were  suitable  to  the  situation  and  quality  of  the  testator  (a;). 

But  articles  found  in  the  house  whose  use  is  in  their  consumption,  as 

Tyrone  v.  Waterford,  1  De  G.  F.  &  J.  strictest    an^    narrowest    construction 

613,  625.    It  would  seem  that  the  latter  was  put  upon  the  words  employed  by 

cases  go  upon  this,  that  there  was  in  the  testator,  "  my  property  at  Eoths- 

the  wills  a  sufficient  indication  of  inten-  child's  Bank,"  the  evidence  showed  that 

tion  to  include  under  the  description  of  there  was  nothing  at  all  at  the  hank  to 

property   in   a    particular   place    that  which  these  words  could  apply,  and 

which  really  cannot  have  any  locality.  that  such  a  construction  would  render 

See  per  Cotton,   L.  J.,  in  Re  Prater,  the  bequest  insensible. 

37  0.  D.  481,  486.     It  would  seem  that  («)  See  7  Beav.  Addenda  et  Corrigenda, 

in  construing   such  words   respecting  (t)  Pratt  ».  Jackson,  2  P.  Wms.  302. 

property  described   locally,   the  older  8.  C.  in  error,  1  Bro.  P.  C.  323,  Toml. 

cases  do  not  give  them  a  stereotyped  edit. 

meaning,  but  in  every  will  such  words  (u)  Lillcott  v.  Compton,  2  Vern.  638. 

must  receive  light  and  color  from  the  Snelson  ».  Corbett,  8  Atk.  370. 

context  and  circumstances  of  the  tes-  (x)  Kelly  ■».  Powlett,  Ambl.  605,  ap- 

tator.     See  per  Bo  wen,  L.  3.,  ibid.  488.  proved  by  Lord  Alvanley  in  Porter  «. 

In  this  case  the  decision  was  largely  Tournay,  8  Ves.  813.    But  the  judg- 

based  upon   the  ground    that   if   the  ments  In  all  the  older  cases  rely  on  the 
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malt,  hops,  or  victuals,  will  not  pass  (y).  Nor  will  guns  and  pistols 
pass,  if  used  in  riding  and  shooting  of  game,  though  they  may  in 
some  sense  be  for  defense  of  the  *house  ;  but  a  clock  in  the  house,  if 
not  fixed  thereto,  will  be  included  in  the  words  "  household  goods"  (s)- 
Where  the  testator  directed  that  all  his  plate,  furniture,  household 
eoods,  &c.,  &c.,  and  other  ''•goods  and  chattels"  &c.,   „„    ^ 

-°  '  '  "  '  '    "Goods  and 

&c.,  which  should  be  in  and  about  his  dwelling  house  chattels,  &c.,  in 

"^  and    about     the 

and  outhouses  at  A.  at  his  death,  should  be  enjoyed  by  ^mise.-" 
such  person  as  should  be  entitled  to  his  estate  under  his  son's  marriage 
settlement ;  Lord  Henley  held  that  running  horses  were  within  the 
words  (a). 

In  another  case,  the  testator  bequeathed  to  Lady  S.  all  the  residue 
of  his  personal  estate  and  effects,  except  such  part  as  should  be  in  and 
■about  his  house  at  C,  which  part  he  gave  to  his  son,  and  directed  the 
household  furniture  to  go  as  heirlooms  :  In  an  iron  chest  at  C,  in 
which  the  steward  kept  the  cash,  was  found  a  bond  for  arrears  of 
Tent,  and  the  sum  of  3791.  3s.  9d.  in  cash  ;  Lord  Loughborough 
■decided  that  the  bond  and  cash  did  not  pass  to  the  son  (6). 

The  words  "  goods,"  "  chattels,"  and  other  general  terms,  if  coupled 
with   other   words  of   a  limited   signification,  will   be   ,,_    ,  „ 

"  '  "  Goods "        and 

restrained  to  things  eiusdem  generis.^i      Thus,  where  the  "^^^       general 

°     "^  .         .  .  words    restricted 

testator  bequeathed  to  his  niece  all  his  goods,  chattels,  by  the  context. 

plate    being  commonly    used    by   the  worldly  substance  consisting,    of  bed- 

iamily.  ding,  &c.,   with  all  money  in  bank, 

(j/)  Slanning  v.  Style,  3  P.  Wms.  334.  claims  and  demands  of  whatever  na- 

(s)  Ibid.     See  also  Cole  «.  Fitzgerald,  ture,"  will  not  pass  bank  or  other  stock. 

1  Sim.  &  Stu.  189.     Post,  p.  *1050.  Estate  of  Delamater,  1  Whart.  363.  And 

(a)  Gower  «.  Gower,  Ambl.  61.  even  where  the  language  is  more  general, 

(S)  Jones  «.  Sefton,  4  Ves.  166.  and  by  way  of   exception,  fe.  jr.,  "all 

61.  "All  my  property,  consisting  of  the  estate  not  before  devised,  not  includ- 

&c.,"  carries  only  enumerated  objects.  ing  my  gig  and  saddle  horses,"  it  has 

Frazer  i).  Alexander,  2  Dev.  Eq.  348.  been  confined  to  such  articles,  excluding 

Goddard  «.  Brown,  12  R.  I.  31.     So,  slaves  and  land.   Minor  v.  Dabney,  3 

"all  my  worldly  goods  consisting  of  Rand.  191.     On  the  other  hand,  "all 

&c."    Farish  v.  Cook,  6  Mo.  App.  328;  else  of  my  property  and  effects"  will 

S.  C.  78  Mo.  212.     So,  the  "property  not  be  confined    to    property  already 

hereby    given  "  may    be  restricted  to  enumerated  in  his  will  and  not  disposed 

property  bequeathed  in  the  same  clause  of.    Morris  ».  Henderson,  37  Miss.  492. 

of  the  will.    Renwick  «.  Smith,  11  S.  0.  So,  a  gift  enumerating  certain  articles, 

294.     And  in  an  enumeration  of  furni-  "  and  all  the  residue  of  my  personal 

ture,  &c.,  it  may  be  restricted  to  chattels  property  except  one  feather  bed,"  must 

em   generis.    Dole    ».   Johnson,  3  be  construed  in  its  wider  sense.  Browne 


Allen  364.     "The    remainder    of  my      ».  Cogswell,  5  Allen  556. 
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household  stuff,  furniture,  and  other  things,  which  should  be  in  his 
house  at  A.,  it  was  decreed  that  cash  found  there  at  the  testator's 
house  did  not  pass  ;  for  by  the  words  "  other  things  "  should  be  in- 
tended things  of  like  nature  and  species  with  those  before  specified  (c). 

*But  where  the  bequest  was  of  all  the  testatrix's  plate,  linen,  house- 
hold goods,  and  other  effects,  money  excepted.  Lord  Eldon  held,  that 
although  it  was  now  settled  that  the  words  "  other  effects "  mean,  in 
general,  effects  ejusdem  generis,  yet  in  this  case  all  the  residuary  estate- 
(including  leaseholds,  stock,  a  promissory  note,  jewels,  wearing  apparel, 
a  carriage,  wines,  &o.),  except  money,  should  pass  :  for  the  disposition,, 
by  reason  of  the  express  exception,  must  be  taken  to  comprehend  all 
that  she  had  not  excluded,  which  was  money  only  (d). 

Several  other  authorities  may  be  found,  which '  show  that  this  rule- 
is  not  of  universal  application  (e). 

In  Kendall  v.  Kendall  (/),  it  was  holden  by  Lord  Lyndhurst  that  a, 
bequest  of  "  all  moneys,  goods,  chattels,  clothing,  &c.,  my  property, 
which  may  remain  after  paying  my  funeral  expenses  and  debts,"' 
would  pass  the  testator's  interest  in  stock  and  money,  inasmuch  as  the 
words  "  moneys,  goods,  and  chattels,"  would  pass  the  whole  personal 
estate,  including  stock,  and  the  introduction  of  the  words  "  clothing,. 
&c.,"  was  not  for  the  purpose  of  qualifying  the  former  terms,  but 


(c)  TrafEord  v.  Berrige,  1  Eq.  Cas. 
Abr.  301,  pi.  14  See  for  other  in- 
stances, Ra-wlings  v.  Jennings,  13  Ves. 
39,  46.  Collier  ®.  Squire,  3  Russ. 
Chanc.  Cas.  467.  Lamphier  ii.  Des- 
pard,  3  Dr.  &  Warr.  59.  See  also  the 
judgment  of  Knight  Bruce,  V.-C,  in 
Parker  «.  Marchant,  1  Y.  &  Coll.  Ch. 
C.  301-304.  MuUins  v.  Smith,  1  Dr. 
&  Sm.  304.  Clifford  ®.  Arundell,  1  De 
Gex,  F.  &  J.  307.  In  the  Goods  of 
Ludlow,}  1  Sw.  &  Tr.  29.  Manton  ii. 
Tabois,  30  C.  D.  93.  The  expression 
"&c."  refers  only  to  property  ejusdem 
generis.  Newman  «.  Newman,  36 
Beav.  1330.  Barnaby  v.  Tasaell,  L.  R. 
11  Eq.  368.  But  see  Chapman  v.  Chap- 
man, 4  C.  D.  800,  where  the  residue 
was  held  to  pass  on  the  ground  that 
"although  the  words  which  the  testa- 
tor used  were  not  artistic  still  they  lead 
to  only  one  possible  conclusion,  viz., 
that  he  intended  to  make  his  wife  his 
[*1046] 


universal  residuary  legatee,"  per  Jessel, 
M.  R.,  p.  801. 

(d)  Hotham  i>.  Sutton,  15  Ves.  319. 
See  Accord.  Ivlson  d.  Gassiot,  BDeGex, 
M.  &  G.  958.  See  also  Brooke  v. 
Turner,  ante,  p.  *1043. 

(e)  Parker  «.  Marchant,  1  T.  &  C. 
Ch.  C.  390,  301,  303.  Chapman  « 
Chapman,  4  C.  D.  800,  and  post,  note  (j). 
Most  of  the  exceptions  fall  within 
another  rule,  viz.,  that  the  entirety 
■which  has  been  expressly  and  definitely 
given  shall  not  be  prejudiced  by  an  im- 
perfect and  inaccurate  enumeration  of 
the  particulars  of  the  specific  gift. 
West  1).  Lawson,  11  H.  L.  C.  375,  384. 
See  also  Dean  v.  Gibson,  L.  R.  3  Eq. 
713,  717,  and  compare  Cambridge  o. 
Rous,  8  Ves.  13. 

(/)  4  Russ.  Chanc.  Cas.  360.  See 
also  Fleming  4).  Burrows,  1  Russ.  Chanc. 
Cas.  376. 
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resulted  from  the  anxiety  of  the  testator  to  enumerate  every  species  of 
property  which  occurred  to  him  (^). 

*So  in  Arnold  v.  Arnold  (A),  the  testator  by  a  will  executed  in  India,, 
where  he  and  his  family  then  resided,  bequeathed,  among  other  legacies, 
"  to  my  dear  wife  1,000Z.  sterling  ;  also  my  wines  and  property  in 
England  : "  The  Master  found,  by  a  special  report,  that  the  testator's. 
property  in  England  at  the  time  of  his  decease  consisted  of  the  fol- 
lowing particulars  ;  viz.  a  sum  of  734^.  Vis.  6df.,  being  cash  and  bills 
in  the  hands  of  his  bankers  ;  certain  wines  which  the  executors  had 
subsequently  given  up  to  the  testator's  widow  ;  a  box  containing- 
wearing  apparel  ;  the  sum  of  800^.  10s.  Id.,  new  four  per  cent, 
annuities  standing  in  the  names  of  trustees  ;  the  sum  of  36/.  18s.  6fZ. 
the  arrears  of  a  pension  payable  out  of  the  Exchequer  ;  the  sum  of 
50Z.  due  on  the  balance  of  an  account  ;  and  a  reversionary  interest  in 
the  dividends  to  accrue  on  the  sum  of  1,715Z.  12s.  in  the  three  per 
cents,  during  the  life  of  another  person  :  On  the  one  side  it  was  con- 
tended that  the  widow,  under  this  bequest  of  the  testator's  wines  and 
property  in  England  took  nothing  but  the  box  of  wearing  apparel,  on 
the  ground  of  there  being  nothing  else  among  the  several  articles  and 
property  in  -England  ejusdem.  generis  with  the  wines  :  On  the  other 
side  it  was  insisted  that  the  terms  were  general,  and  applied  to  evevy 
description  of  property  to  be  found  existing  in  England  at  the  time  of 
the  testator's  decease  ;  and  it  was  argued,  on  the  part  of  the  widow, 
that  the  bequest  of  the  testator's  wines  could  not  be  considered  as 
limited  to  wines  in  England,  but  that  it  included  all  his  wines,  wher- 
ever existing  :  Lord  Cottenham  held,  that  the  wines,  as  well  as  the 
property  subsequently  spoken  of,  were  limited  to  the  locality  of 
England ;  but  that  the  widow  took  all  the  several  descriptions  of 
the  testator's  property  which  the  Master  had  reported  to  have  been  in 
England  at  the  time  of  his  death  :  And  his  lordship  observed,  that  tli& 
mere  enumeration  of  particular  articles,  followed  by  a  general  bequest, 
obviously  *did  not  of  necessity  restrict  the  general  bequest ;  because 
a  testator  often  throws  in  such  specific  words,  and  then  winds  up  the 
catalogue  with  some  comprehensive  expression,  for  the  very  purpose 
of  preventing  the  bequest  from  being  so  resti-icted  :  The  learned 
judge  added  that  he  had  been  unable  to  discover  any  instance  in 
which  the  word  "property"  had  been   confined   to   articles  of  the 

{g)    See    further    Gover    v.    Davis,      G.    368.     In    the  Goods  of   Goodyar, 
29   Beav.  233.     Swinfen    v.    Swinfen,      1  Sw.  &  Tr.  127.     King  v.  George,  5  C, 
ibid.  307.  Nugee  v.  Chapman,  ibid.  390.      D.  637.    Ee  Fleetwood,  15  C.  D.  594. 
Molyneux  d.  Rowe,  8  De  Gex,  M.  &  (Ji)  2  M.  &  K.  365. 
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•description  before  enumerated,  unless  where  other  expressions  occurred 
from  which  it  was  clear  that  the  word  was  not  there  used  in  its 
•ordinary  sense. 

Again,  the  word  "  effects,"  when  inserted  in  a  residuary  disposition, 
will  not  be  confined  to  articles  ejusdem  generis  with  those  pi-eceding 
it :  Thus  where  the  bequest  was  of  all  the  testator's  sugarhouse,  &c., 
stock,  with  jewels,  plate,  household  goods,  furniture,  and.  all  eff'ects 
whatsoever,  the  general  residue  passed  («'). 

An  instance  of  the  restraint  of  general  words  by  the  context  may 
be  adduced  in  the  doctrine,  that,  where  the  legatee  has  a  money  legacy, 
this  circumstance  is  to  be  considered  as  clearly  manifesting  an  inten- 
tion to  confine  the  import  of  the  word  "  goods  "  or  the  like,  so  as  to 
pi-event  it  passing  ready  money  (k). 

"  Household  furniture  :  "  62  By  this  expression,  all  personal  chattels 
•"  Houaehoid  fur-  ^^^^  P^^®  *^^*  ^^^  contribute  to  the  use  or  convenience 
niture."  of  the  householder,  or  the  ornament  of  the  house  [I),  as 

"books,  furniture,  &c.,"  TefEt  ».  Til- 
linghast,  7  R.  I.  434  ;  but  not  apparel  or 
personal  ornaments,  Chase  v.  Stockett, 
supra.  So,  books,  liquors,  spyglass, 
corn  mill,  and  everything  about  the 
house  that  has  usually  been  held  and 
enjoyed  therewith,  Carnagy  v.  Wood- 
cock, 3  Munf.  234  ;  but  a  watch  which 
had  been  ordinarily  worn  by  testator 
will  not  pass  by  a  bequest  of  household 
furniture,  Gooch  v.  Gooch,  33  Me. 
535  ;  or  "  household  furniture,  silver- 
ware, musical  instruments,  books,  horse, 
carriages,  &c.,  used  in  connection  with  " 
the  house,  Woodcocks.  Woodcock,  153 
Mass.  353  ;  nor  will  a  gift  of  a  "  chest  of 
drawers  "  ihclude  money  in  the  drawers, 
Smith  41.  Jewett,  40  N.  H.  518 ;  but  a 
gift  of  "  a  desk,  with  all  in  it,"  will  pass 
all  money,  bonds,  &c.,  in  such  desk  at 
the  time  of  testator's  death,  whether 
put  there  before  or  after  the  execution 
of  the  will,  Richmond  v.  Vanhook,  8 
Ired.  Eq.  581.  "  Household  property  " 
in  testator's  house  will  include  the  fuel 


(i)  Campbell  v.  Prescott,  15  Ves.  500. 
Mitchell  V.  Mitchell,  5  Madd.  69.  See 
also  Parker  v.  Marchant,  1  Y.  &  Coll. 
Oh.  C.  390.  Fisher  v.  Hepburn,  14 
Beav.  636.  Re  Kendall's  Trust,  14 
Beav.  608.  Everall  v.  Browne,  1  8m.  <fc 
G.  368.  Dean  v.  Gibson,  L.  R.  8  Eq. 
713.  In  the  Goods  of  Sharman,  L.  R. 
1  P.  &  D.  661.  Hodgson  i>.  Jex,  3 
C.  D.  133.  So  copyholds  were  held  to 
pass  by  the  words  "money,  property, 
and  effects,"  aided  by  the  context. 
Streatfield  ».  Cooper,  37  Beav.  338. 

(k)  Roberts  ii.  Kuffln,  3  Atk.  113. 
See  Brooke  v.  Turner,  ante,  p.  *1043. 

63.  "  Household  furniture  "  will  in- 
clude beds,  &c.,  used  for  a  boarding 
school,  but  not  the  school  furniture. 
Estate  of  Hooper,  1  Brewst.  463  ;  S.  C.  6 
Phila.  364 ;  also  bronzes,  statuary,  and 
pictures,  Richardson  «.  Hall,  134  Mass, 

338  ;  Chase  «.  Stockett,  73  Md.  335  ; 
Dayton  v.  Tillon,  1  Rob.  (N.  Y.)  31  ;  and 
plate,  Bunn  v.  Winthrop,  1  Johns.  Ch. 

339  ;  and  these  will  also  be  included  in 


(0  By  SirT.  Clarke,  M.  R.,  in  Kelly 
V.  Powlett,  Ambl.  610.  See  also  Cole 
V.  Fitzgerald,  1  Sim.  &  Stu.  189.     Tem- 


pest V.   Tempest,   3    Kay  &   J.    635. 
Field  V.  Peckett,  39  Beav.  573. 
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plate,  linen,  china,  both  useful  and  ornamental,  and  pic*tures  (>/i)  : 
But  goods  or  plate  in  the  possession  of  the  testator  in  the  wav  of  his 
trade,  will  not  pass  (n)  :  nor  books  (o)  :  nor  wines  {jp).  As  a  general 
rule  a  bequest  of  "  household  furniture  "  will  not  pass  the  tenant's 
fixtures  in  a  leasehold  house  occupied  by  the  testator  {cj). 

In  Cremorne  v.  Antrobus  (s),  a  testator  by  his  will  bequeathed  his 
leasehold  dwelling  house,  together  with  all  his  pictures,  prints,  draw- 
ings, or  paintings  in  miniature  or  enamel,  with  all  his  gold  and  silver 
coins,  medals,  watches,  and  trinkets,  of  every  kind  whatsoever  ;  as 
also  his  coaches,  carriages,  harness,  and  furniture  to  the  same  belong- 
ing ;  and  also,  all  and  singular  the  fixtures  appurtenant  to  his  said 
leasehold  messuage,  together  with  the  household  furnitare,  plate,  linen, 
wines,  liquors,  and  other  his  estate  and  effects  whatsoever,  in  and 
about  the  same,  and  that  should  be  in  his  possession  at  the  time  of  his 
decease,  or  in  and  about  his  said  dwelling  house,  or  the  outhouses  and 
offices  appurtenant  thereto,  and  by  him  held,  used,  occupied,  and  en- 
joyed therewith  :  By  a  codicil  he  made  a  different  disposition  of  the 


in  house  and  a  gun  which  might  be  used 
for  defense.  Matter  of  Frazer,  93  N. 
Y.  339.  "All  my  household  effects, 
books  and  papers  of  value,  and  every- 
thing the  house  contains,"  does  not  in- 
clude a  promissory  note  and  a  savings 
bank  book  found  in  the  house.  Web- 
ster n.  Weiss,  51  Conn.  569. 

As  to  the  meaning  of  "movables," 
see  Sneed  v.  Ewing,  5  J.  J.  Marsh.  460. 
"  Movables  "  will  not  Include  a  judg- 
ment. Strongs.  White,  19 Conn.  338;  nor 
a  debt,  Jackson  ».  Vanderspeigle,  3  Dall. 
143 ;  or  army  pay.  Wood  v.  George,  6 
Dana  343  ;  but  will  include  bonds, 
Jackson  ®.  Robinson,  1  Yeates  101.  In 
Pennimani).  French,  17  Pick.  404,  "in- 
door movables  and  outdoor  movables  " 
were  held  not  to  include  a  promissory 
note.  A  bequest  to  testator's  wife  of 
"  all  my  worldly  goods  consisting  of 
furniture  (&c.  enumerated)  .  .  .  likewise 
my  house  and  lot,"  will  not  include 
other  real  estate  as  to  which  testator 
was  held  to  have  died  intestate.  Farish 
V.  Cook,  78  Mo.  313. 

(m)  Kelly  ®.  Powlett,  Ambl.  611.  See 
ante,  p.  *1044,  as  to  plate.    Whether  a 


bust  will  pass  under  the  words  "house- 
hold goods,  furniture,  ^xiuves,"  qumre  : 
See  Willis  v.  Curtois,  1  Beav.  189. 

(n)  Le  Farrant  v.  Spencer,  1  Ves.  Sen. 
97.  Manning  v.  Purcell,  7  De  Gex,  M. 
&  G.  55. 

(o)  Bridgman  ®.  Dove,  3  Atk.  303. 
Kelly  V.  Powlett,  Ambl.  611.  Porter  ». 
Tournay,  3  Ves.  311.  But  books  were 
held  to  pass  upon  an  apparent  intention 
that  the  testator's  house  should  not  be 
dismantled,  but  kept  as  a  residence  for 
his  widow  and  children  :  Ouseley  v. 
Anstruther,  10  Beav.  463. 

(p)  Porter  v.  Tournay,  3  Ves.  311. 

Ig)  Finney  ®.  Grice,  10  C.  D.  13. 
There  may,  however,  be  special  cir- 
cumstances in  particular  cases  from 
whicli  the  intention  of  the  testator  to 
pass  the  fixtures  under  the  word  "  fur- 
niture "  may  be  gathered,  as  in  Paton 
41.  Sheppard,  10  Sim.  186.  In  Slan- 
ning  41.  Style,  3  P.  Wms.  336,  Lord 
Talbot  held  that  the  clock  of  the  house 
if  not  fixed  to  it  was  included  in  a  be- 
quest of  household  goods. 

(s)  5  Russ.  313. 
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house,  "  with  all  its  furniture  and  appurtenances  thereunto  belong- 
ing : "  It  was  held  by  Lord  Lyiidhurst,  that  pictures  placed  in  the 
house  as  ornamental  furniture,  and  *the  plate  and  linen,  passed  by 
the  codicil :  but  that  the  codicil  had  no  operation  on  the  disposition 
made  by  the  will  of  the  books,  the  gold  and  silver  coins,  trinkets,  and 
things  of  that  nature. 

In  Birch  v.  Dawson  (t),  A.  bequeathed  his  leasehold  messuage,  with 
"  Fixed  furni-  ^^  grates,  stoves,  coppers,  locks,  boUs,  keys,  bells,  and 
t»«."  other  fixtures,  and  fixed  furniture,  to  V.  for  life  ;  and 

the  household  goods,  furniture,  plate,  linen,  china,  books,  wines,  and 
liquors,  and  other  properties  in  the  messuage,  not  being  comprehended 
under  the  preceding  terms,  fixtures  and  fixed  furniture,  to  V.  abso-' 
lutely  :  There  were  in  the  messuage,  looking-glasses,  standing  on 
chimney-pieces,  and  nailed  to  the  wall ;  and  a  bookcase  standing  on 
(but  not  fastened  to)  brackets,  and  screwed  to  the  wall  :  and  the 
Court  of  King's  Bench  held,  that  V.  took  only  a  life  interest  in  these,, 
because  they  came  within  the  term  "  fixed  furniture." 

In  Cole  «.  Fitzgerald  {u),  it  was  held  by  Sir  John  Leach,  V.-C, 
"  Household  cf-  *^^*  *^®  words  "  household  furniture  and  other  house- 
fectB : "  hold  effects,  of  or  belonging  to  the  testator's  dwelling 

house  and  premises  at  his  decease,"  comprised  all  property  in  the 
house  or  on  the  premises  intended  for  use  or  consumption  therein,  or 
for  ornament  thereof  ;  and  that  it  included  pistols,  apparatus  for 
turning,  models,  pictures,  an  organ,  a  parrot,  books  (a;),  wine  and 
liquoi-s  ;  but  not  a  pony,  cow,  or  fowling-pieces,  unless  it  was  proved 
they  were  kept  for  defense  of  the  liouse  :  If  a  haystack  was  only  for 
use,  it  would  pass  ;  if  for  sale,  it  would  not  :  And  this  decision  was 
afterward  affirmed  by  Lord  Lyndhurst  {y). 

In  Fitzgerald  v.  Field  (a),  the  testator  directed  that  his  household 
furniture,  &c.,  and  utensils  in  and  about  his  mansion  house  at  H. 
should  go  with  the  mansion  bouse,  and  *that  for  that  purpose,  his 
trustees  should  make  an  inventory  of  the  furniture,  «fec.,  and  utensils, 
which  should  be  found  in  and  aljout  his  mansion  house  and  premises 
at  the  time  of  his  decease  :  It  was  holden  that  those  words  did  not 


(0  3  Add.  &  Ell.  37.  {y)  3  Russ.  Chanc.  Cas.  301.    Accord- 

(m)  1  Sim.  &  Stu.  189.  ing  to  the  latter  reporter,    the  vice- 

(«)  So  books  will  pass  under  a  be-  chancellor  declared  that  the  parrot  did 

quest  of  "  other  articles  of  domestic  not  pass. 

use  and  enjoyment :  "  Cornwall  ?).Oorn-  (s)  1  Russ.  Chanc.  Cas.  437. 

wall,  13  Sim.  803. 
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'Stock  on  farm: 


pass  farming  utensils  on  lands  at  H.  occupied  by  the  testator  along 
with  the  mansion  house. 

"  Stock  on  farm  : "  63  By  this  term,  not  only  all  movable  property 
upon  or  belonging  to  the  farm  will  pass  ;  but  also,  as  it 
should  seem,  growing  crops  (a)  ;  and  in  one  case,  from 
the  context,  it  was  held  to  include  stock  in  the  malt  trade  (5). 

In  Steward  v.  Cotton  (c),  a  testator  devised  a  farm  to  his  wife  for 
life,  remainder  to  A.  in  fee,  with  all  the  stock  which  should  be  on  it 
at  the  time  of  his  decease,  which  it  was  his  will  should  be  kept  up  by 
his  wife  during  her  life,  and  go  along  with  the  farm  :  and  he  be- 
queathed the  residue  of  his  estate  and  effects,  real  and  personal,  to  his 
wife  absolutely  :  The  testator  died  in  July  :  The  wife,  having  severed 
the  growing  crops  and  stacked  them  on  the  farm,  died  in  the  following 
September,  when  the  remainderman  entered  and  took  possession  both 
of  the  farm  and  of  the  crops  which  had  been  so  severed  :  and  it  was 


63.  A  bequest  of  farm  "stock''  will 
include  only  the  domestic  animals, 
Baker  v.  Baker,  51  Wis.  538  ;  and  not 
the  tools  or  crops,  Graham  «.  Davidson, 
2  Dev.  &  B.  Eq.  155.  But  a  devise  of  a 
tanyard,  "with  all  my  stock,  tools,  and 
implements  for  tanning,"  will  include 
leather  in  tannery  at  testator's  death, 
Oameron  «.  Commissioners,  1  Ired. 
Eq.  436.  "All  my  farming  utensils" 
will  include  a  wagon  and  tools,  Plott  ». 
Moody,  Winst.  Eq.,  part  3,  91  ;  but  not 
so ' '  all  my  household  and  kitchen  furni- 
ture, and  all  my  stock  of  different 
kinds,"  Howze  «.  Howze,  19  Tex.  553. 
"Plantation  stock"  does  not  include 
cotton  seed.  Purnell «.  Dudley,  4  Jones 
Eq.  203.  So,  "wheat  and  corn  on 
hand  "  does  not  include  standing  crops. 
Adams  «.  Jones,  6  Jones  Eq.  221.  But 
a  bequest  of  "  crops"  carries  last  year's 
erop  in  barn  and  growing  crops.  Car- 
nagy  b.  "Woodcock,  2  Munf.  234. 
"  Stock  of  medicines,  drugs,  paints,  and 
furniture  belonging  to  or  contained  in 
my  store,"  does  not  include  fifty  barrels 
of  whisky  stored  in  bonded  warehouse. 
Klock  v.  Burger,  58  Md.  575.  "Pro- 
visions "  will,  however,  include  liquors. 
Mooney  ».   Evans,   6    Ired.    Eq.   363. 


"Cattle  they  may  have  in  possession" 
will  not  include  testator's  interest  in 
cattle  in  possession  of  a  third  person. 
Hawes  «.  Foote,  64  Tex.  22.  But  "my 
present  stock  of  hogs"  will  include 
those  of  a  deceased  son  in  testator's  pos- 
session without  administration.  Plott  ®. 
Moody,  supra. 

(a)  Cox  11.  Godsalve,  6  East,  604,  note. 
West  V.  Moore,  8  East,  339.  ■  Rudge  v. 
Winnall,  12  Beav.  357.  But  see  Vaisey 
1).  Reynolds,  5  Russ.  12,  which,  how- 
ever, was  disapproved  in  Re  Roose,  17 
C.  D.  696.    Ante,  p.  *637,  note  (a). 

(p)  Brooksbank  i>.  Wentworth,  3  Atk. 
64.  As  to  what  will  pass  by  "Live  and 
dead  stock,"  see  Porter  ».  Tournay,  3 
Ves.  313.  Randall  ii.  Russell,  3  Meriv. 
190.  As  to  what  passes  by  a  bequest  of 
"Stock  in  Trade,"  see  Elliott  v.  Elliott, 
9  M.  &  W.  23.     As  to  a  gift  of  "  Plant 

and  good  will  in  my  business  in  

Street,"  see  Blake  «.  Shaw,  Johns.  732. 
As  to  a  gift  of  "Farming  stock  and 
effects,"  see  Harvey  «.  Harvey,  82  Beav. 
441. 

(c)  5  Russ.  17,  in  notis,  coram  Willes, 
Justice,  and  Masters  Holford,  Brown- 
ing, and  Orde. 
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held,  that  the  personal  representative  of  the  wife  was  entitled  to  those 
crops. 

"  Utensils."  Under  this  term  plate  or  jewels  will  not  pass,  accord- 
ing to  the  opinion  of  the  judges,  in  Dame  Latimer'^ 
Case  (<?). 
*"  Moneys."  64  Where  a  testator  gives  to  one  person  "  all  his  moneys 
in  hand,"  and  to  another  "  all  his  moneys  out  on  securi- 
ties," the  balance  at  his  bankers  will  pass  as  money  in 


'  utensils: 


'  Money : ' 


((«)  Dyer,  59,  pi.  15. 

64.  "Moneys"  or  "money"  will 
include  all  personal  property,  if  that 
be  the  clear  intention  of  the  testator. 
Smith  t).  Davis,  1  Grant  Cas.  158  ;  Paul 
«.  Ball,  31  Tex.  10.  "  All  the  rest  of 
my  moneys  "  may  include  hank  slock, 
notes,  and,  bonds.  Fulkerson  v.  Chitty, 
4  Jones  Eq.  244.  "Money  in  hand" 
will  include  that  in  the  hands  of 
an  agent.  Estate  of  Copia,  5  Phila. 
314.  So  "all the  money  "  will  include 
that  on  deposit  in  a  savings  bank, 
Dabney  v.  Cottrell,  9  Gratt.  573 ;  and 
"money  due  or  to  become  due"  will 
include  proceeds  of  the  testator's 
mother's  real  estate  sold  before  the 
execution  of  the  will.  Newbold  v. 
Prickett,  3  Whart.  46.  "All  the 
money  left "  will  include  money  due 
on  notes.  Morton  ■».  Perry,  1  Mete. 
446.  "  Any  money,  remaining  "  after 
payment  of  debts  includes  moneys 
loaned  and  the  entire  personal  estate. 
Decker  v.  Decker,  131  111.  341.  So, 
a  legacy  to  testatrix'  husband  of  the 
"  ready  money  I  may  have  in  bank  or 
elsewhere  "  will  carry  a  legacy  to  tes- 
tatrix collected  by  him  and  used  in 
household  expenses  and  care  of  testa- 
trix. Smith  V.  Burch,  93  N.  Y.  338. 
"  Casli  money  on  hand  and  bills  receiv- 
able "  includes  proceeds  of  real  estate 
sold  by  testator  afterward  paid  to  the 
executor.  State  «.  Robinson,  57  Md. 
486.  And  where  testator  provides  that 
if  he  sells  certain  real  property,  "the 
money"  shall  be  distributed,  it  will 
[*1052] 


carry  a  mortgage  taken  for  the  pur- 
chase money.  Reynolds'  Appeal,  104 
Pa.  St.  889.  "A  bequest  of  $400  now 
in  her  possession  "  carries  a  note  for  that 
sum  by  the  legatee's  husband,  indorsed 
and  given  to  him  by  the  testator,  she 
having  no  money  of  his  in  her  possession. 
Emery  v.  Wason,  107  Mass.  507.  "  All 
my  moneys  after  paying  all  my  just 
debts,"  with  no  other  residuary  clause, 
will  pass  savings  bank  deposits  and 
railroad  stocks.  Jenkins  «.  Fowler,  63 
N.  H.  344. 

On  the  other  hand,  "  money  "  will  be 
restricted  in  its  construction  to  moneys 
in  hand  or  on  deposit,  excluding  bonds 
and  mortgages,  rents  due,  &c.,  unless, 
a  contrary  intention  appears.  Mann  -d. 
Mann,  14  Jolms.  9  ;  Beatty  ®.  Lalor,  3 
McCart.  108.  So,  "all  moneys,"  Beck 
V.  McGillis,  9  Barb.  35  ;  or  "  all  surplus 
moneys  possessed  by  me  at  my  death," 
Paup  «.  Sylvester,  33  Iowa  371.  A 
bequest  of  ' '  money  remaining  "to  be 
divided  may  include  a  small  amount  in 
United  States  bonds  and  exclude  other 
similar  bonds.  Hamilton  v.  Serra,  6 
Mackey  168.  And  where  a  testatrix 
makes  only  certain  pecuniary  legacies 
and  adds,  "should  there  be  any 
balance  left  in  the  hands  of  my  exec- 
utors, said  balance  of  money  shall  be 
divided  between  my  two  children,  A. 
&  B.,"  leaving  several  other  children 
unmentioned,  she  will  be  deemed  to 
have  died  intestate  as  to  her  real  prop- 
erty, the  above  residuary  clause  being 
restricted  accordingly.  Stannard  «. 
Barnum,  51  Md.  440. 
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hand  (e).  Under  a  bequest  of  all  the  testator's  "  money  "  in  his  house- 
at  A.,  banknotes  and  ready  money  will  alone  pass,  although  he  majr 
leave  in  it  mortgages,  bonds,  or  receipts  for  government  annuities  (/'). 
However,  where  the  testator  bequeathed  all  his  money  in  the  Bank  of 
England,  and  never  had  any  cash  in  the  bank,  but  was  entitled  to 
some  three  per  cents,  and  five  per  cents,  bank  annuities,  Sir  Wm. 
Grant,  M.  R.,  held,  that  the  stock  passed  [g). 

But  though,  upon  the  whole  context  of  the  will,  stock  may  pass  by 
the  tei-m  "  money  "  (A),  yet  money  does  not,  by  the  force  of  the  word, 
include  stock  (i). 


(«)  Vaisey  «.  Reynolds,  5  Russ.  12. 
See  also  Accord.  Parker  «.  Marchant,  1 
Y.  &  Coll.  Ch.  C.  290,  affirmed  1  Phill. 
Ch.  C.  356.  See  also  Re  Powell's 
Trusts,  Johns.  49.  So  under  a  bequest 
of  "all  my  moneys,"  money  due  on 
deposit  notes  of  the  testator's  bankers 
as  well  as  on  the  balance  of  his  current 
account,  and  also  money  in  the  hands 
of  a  stakeholder  on  a  bet,  was  held  to 
pass  :  llanning  v.  Purcell,  1  Sm.  &  G. 
284.  This  decision,  however,  was  re- 
versed on  appeal  as  far  as  concerned 
the  money  in  the  hands  of  the  stake- 
holder :  24  L.  J.  Ch.  522.  But  the 
expression  "  cas/i  or  moneys  so  called" 
was  held  not  to  Include  a  promissory 
note  payable  to  the  testator  or  order,  or 
long  annuities,  or  Columbian  bonds  ; 
Beales  ».  Crisford,  13  Sim.  592.  See 
also  Fryer  v.  Ranken,  11  Sim.  55. 
Smith  «.  Butler,  1  Jones  &  Lat.  692. 
In  May  v.  Grave,  3  De  Gex  &  Sm.  462, 
K.  Bruce,  V.-C,  held  that  unrecelved 
dividends  did  not  pass  under  the  words 
"ready  money."  But  it  is  difficult,  if 
not  impossible,  to  reconcile  this  decision 
with  that  of  Shadwell,  "V.-C,  in  Fryer 
«.  Rank.en,  11  Sim.  55.  See  further,  as 
to  what  will  pass  as  "ready  money," 
Cooke  V.  Wagster,  1  Sm.  &  G.  296. 
Re  Powell's  Trusts,  Johns.  49.  Wylie 
«.  Wylie,  1  D.  F.  &  J.  410. 

(/)  Downing  v.  Townsend,  Ambl. 
280.    See  arai«,  p.  *1042. 

(i?)  Galllni  t>.  Noble,  3  Meriv.  691. 


See  Benson  -w.  Whittam,  2  Sim.  493,  as 
to  a  bequest  of  "  money  in  the  hands  of 
any  banker."  See  also  Howell  «.  Gay- 
ler,  5  Beav.  157. 

(/()  See  Legge  v.  Asgill,  (1  Turn.  & 
Russ.  265,  note,)  as  cited  by  Sir  J. 
Leach,  M.  R. ,  in  Kendall  ii.  Kendall,  4 
Russ.  Chanc.  Cas.  369.  "Waite  v. 
Combes,  5  De  G.  &  Sm.  676.  Chap- 
man V.  Reynolds,  28  Beav.  221. 

(j)  Ommanney  ®.  Butcher,  1  Turn.  & 
Russ.  272,  by  Lord  Eldon.  Gosden  v. 
Dotterill,  1  M.  &  K.  56.  Willis  j). 
Plaskett,  4  Beav.  208.  Lowe  v. 
Thomas,  Kay,  369.  Affirmed  on  ap- 
peal, 5  De  Gex,  M.  &  G.  315.  Cow- 
ling 4).  Cowling,  26  Beav.  448.  So  it 
was  held  by  Lord  Langdale,  M.  R. ,  in 
Douglas  4).  Congreve,  1  Keen,  410,  that 
a  legacy  of  a  sum  of  stock  did  not  fall 
within  the  description  of  "pecuniary 
legacies."  Where  a  testator  gave  to  his. 
wife  any  money  that  Le  might  die  pos- 
sessed of,  or  which  might  be  due  and 
owing  to  him  at  the  time  of  his  decease, 
it  was  held  that  the  moneys  receivable 
under  a  policy  of  assurance  on  his  own 
life,  to  which  the  testator  was  entitled, 
passed  under  the  above  bequest.  Petty 
4).  Willson,  L.  R.  4  Ch.  574.  But 
where  a  testator  made  a  testamentary 
gift  "  of  any  money  of  which  I  may 
die  possessed,"  it  was  held  by  Lord 
Selborne,  L.  C,  that  these  words  in- 
cluded cash  in  the  house. and  money  at, 
the  bankers,  and  any  money  of  which. 
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*In  Hastings  v.  Hane  (]c),  a  testator,  after  giving  specific  and  pe- 
cuniary legacies,  -willed  that  A.  and  B.  should  divide,  equally,  any 
moneys  which  might  remain  to  his  account  after  payment  of  his  debts 
and  pecuniary  legacies  :  Tlie  testator,  at  the  date  of  his  will  and  at 
his  death,  had  money  accounts  subsisting  between  him  and  his 
bankers,  and  otlier  pevsons  :  and  Sir  L.  Shadwell,  V.-C,  held,  that  the 
bequest  did  not  pass  his  residuary  estate,  but  only  the  balances  due 
on  those  accounts,  subject  to  the  debts  and  legacies. 

The  result  of  the  cases  seems  to  be,  that,  although  a  simple  bequest 
of  "  money  "  will  not  of  itself  pass  stock,  yet  the  word  "  money  "  may 
be  so  used  in  a  will,  as  from  the  whole  context  to  show  that  the  tes- 
tator meant  it  to  pass  stock  and  other  personal  estate  not  properly  so 
called,  or  all  the  personal  estate ;  and  when  this  intention  can  be 
■clearly  collected,  the  court  will  act  upon  it  (Z).  Thus  in  Dowson  «. 
Gaskoin  (m),  a  testatrix  whose  personal  property  consisted  chiefly  of 
stock,  after  bequeathing  a  number  of  pecuniary  and  specific  legacies, 
'*and  giving  certain  directions  as  to  her  funeral,  gave  200/.  to  each  of 
her  executors  for  their  trouble,  and  bequeathed  whatever  remained  of 
money  to  the  five  children  of  E.  D. :  And  Lord  Langdale,  M.  R., 
held  that  by  the  words,  "whatever  remains  of  money,"  the  testatrix 
referred  to  her  general  residuary  personal  estate.  Again  in  Rogers  v. 
Thomas  (n),  a  testatrix,  whose  property  consisted  chiefly  of  stock  in 
the  public  funds,  after  giving  various  legacies  of  sums  of  money,  gave 
and  bequeathed  to  the  inhabitants  of  Tawleaven  Row,  all  which  might 
remain  of  her  money  after  her  lawful  debts  and  legacies  were  paid  : 
And  the  same  learned  judge  held  that  the  persons  found  to  be  inhab- 
tants  of  Tawleaven  Row  were  entitled  to  the  residue  of  the  testatrix's 
general  personal  estate.  So  in  Glendening  v.  Glendening  (o),  where  a 
testator  bequeathed  to  his  wife  the  interest  of  his  money  and  the  use  of 
his  goods  for  life  ;  and  at  her  death  he  gave  certain  legacies  and  the 
remainder  of  his  property  to  his  brothers  and  sisters  ;  and  at  his 
death  the  principal  part  of  his  property  consisted  of  money  in  the 

at   the  time  of  her  death,  she   might  (J)  In  the  Goods  of  Hand,  7  Notes  of 

have  claimed  immediate  payment ;  but  Cas.  60.     Prichard  v.  Prichard,  L.  R. 

not  the  apportioned  part  of  an  annuity,  11  Eq.  332.     Re  Pringle,  17  C.  D.  819. 

or  of  interest  payable  to  her~ which  had  In  the  Goods  of  White,  7  P.  D.   65. 

accrued  from  the  last  stated  days  of  Re  Cadogan,  25  0.  D.  154. 

payment  to  her  death,  nor  a  legacy  due  (m)  2  Keen,  14. 

to  lier  which  had  not  been  acknowl-  (»)  2  Keen,   8.     Com/pare  Borton  ®. 

■edged  as  at  her  disposal  :   Byrom  v.  Dunbar,  3  D.  P.  &  J.  338,  affirming  2 

Brandreth,  L.  R.  16  Eq.  475.  GifE.  321. 

Qi)  6  Sim.  67.  (o)  9  Beav.  334. 
[*1053]        [*1054] 
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funds ;  it  was  held  by  the  same  judge,  that  the  widow  was  entitled 
to  the  residue  for  life  (jo). 

But  it  must  be  observed  that  the  rule  of  construction  is  that  the 
word  "money"  does  not  extend  beyond  what  is  literally  " money," 
unless  the  context  requires  it  {cj). 

*"  Money  in  the  Funds."  In  a  case  where  a  testator  directed  all  his 
property,  except  ready  money,  or  money  in  the  funds,  ■>  Money  in  the 
to  be  converted  into  money,  and  the  clear  moneys  '^™™- 
arising  from  such  conversion  to  be  inve'sted  in  the  names  of  the 
■executors  in  3^.  per  cent,  consols,  or  "other  government  securities" 
in  England  ;  it  was  held  by  Knight  Bruce,  V.-C,  that  Greek  bonds, 
though  guaranteed  by  this  country,  were  not  comprehended  in  the 
word  "  funds  ; "  and  that  they  were  a  proper  subject  of  conversion 
under  the  terms  of  the  will  {r).  But  a  bequest  of  "  all  the  funded 
property  in  my  name  "  was  held  to  pass  Irish  bank  stock,  and  Irish 
3^  per  cents,  belonging  to  the  testator  and  standing  in  his  name 
jointly  with  three  others  (s).  Where,  however,  the  testator  has 
■stock  which  accurately  answers  the  description  in  his  will,  though 


(p)  See  also  Waits  v.  Combes,  5  De 
G.  &  Sm.  676.  Cooke  t>.  Wagster,  3 
Sm.  &  G.  396  In  the  Goods  of  Hand, 
7  Notes  of  Cas.  60.  Langdale  v.  Whit- 
field, 4  Kay  &  J.  436.  Knight  v. 
Knight,  2  Giff.  616.  Boardman  «. 
Stanley,  7  Ir.  R.  Eq.  843.  Prichard  i). 
Prichard,  L.  R.  11  Eq.  283.  So  the 
words  "sums  of  money"  were  held  to 
comprise  personal  estate  generally : 
Whateley  v.  Spooner,  3  Kay  &  J.  543. 
■See  also  Stocks  ».  Barre,  Johns.  54.  A 
contrary  construction  was  adopted  of 
the  context  in  Lowe  v.  Thomas,  Kay, 
369.     5  De  Gex,  M.  &  G.  315. 

(g)  Montague  «.  Sandwich,  33  Beav. 
334.  Lamer  v.  Larner,  3  Drewr.  704. 
Williams  v.  Williams,  8  C.  D.  789.  In 
the  Goods  of  Aston,  6  IP.  D.  203.  Re 
Sutton,  38  C.  D.  464.  A  bequest  of 
"all  moneys,  both  in  the  house  and 
out  of  it,"  was  held  not  to  pass  the 
residue:  ColUns  v.  Collins,  L.  R.  13 
Eq.  455.  In  Langdale  v.  Whitfield,  4 
K.  &  J.  426,  Wood,  V.-C,  says,  "The 
authorities   have   clearly   settled   that 


prima  facie  and  in  the  absence  of  any- 
thing in  the  Will  to  indicate  a  different 
intention,  the  word  '  moneys '  will  be 
confined  to  ready  money  actually  in 
hand.  A  different  intention  may  be 
gathered  from  the  words  of  the  Will, 
and  where  that  is  the  case,  effect  will 
be  given  to  it."  Cited  by  Baggallay, 
L.  J. ,  in  Williams  v.  Williams  («M  sup.), 
at  p.  793. 

(r)  Burnie  v.  Getting,  3  Coll.  334. 
In  Ellis  1).  Eden,  33  Beav.  543,  the 
words  "stock  in  the  foreign  funds" 
were  held,  on  the  terms  of  the  will,  to 
comprise  all  foreign  securities  for  which 
the  faith  of  the  foreign  country  was 
pledged. 

(s)  Mangin  v.  Mangin,  16  Beav.  300. 
A  sum  in  the  long  annuities  was  held 
to  pass  under  a  bequest  of  "  my  present 
funded  stock  or  government  securities,'-' 
the  testator  having  no  other  funded 
property :  Grosvenor  «.  Durston,  35 
Beav.  97.  But  where  a  testatrix  was 
possessed  of  consols,  reduced  annuities 
and  bank  stock,  it  was  held  that  bank 
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different  in  amount,  the  description  will  not  be  extended  to  .stock  of 
a  different  species  (t).  Under  a  bequest  of  "  the  dividends  and 
interest  of  all  my  money  in  the  funds,"  unreceived  dividends  will  not 

pass  (k).     Colonial  bonds  will  not  pass  under  a  bequest 

of  "  foreign  "  bonds  («). 
Stock  in  a  railway  company  will  pass  under  the  words  *"  shares  in 

a  Railway  Company,"  unless  there  is  any  indication  in 

the  will  to  the  contrary  (a;).  But  a  bequest  of  all  a, 
testator's  "  shares "  in  a  public  company  will  not  pass  debenture 
stock  (y). 

"  Securities  for  money."  65  If  there  be  nothing  in  the  will  to  con- 
"  Securities  for  trol  the  force  of  this  expression,  stock  in  the  funds  will 
money.  ■^zs's,  by  it   (z)  :  but  it  seems  doubtful  whether  it  will 

include  bank  stock,  that  being  property  wherein  the  owner  is  inter- 


colonial bonds. 


Shares. 


stock  would  not  pass  under  a  bequest 
of  the  "  whole  of  my  fortune  now 
standing  in  the  funds  : "  Grainger  v. 
Slingsby,  8  De  Gex,  M.  &  U.  385.  8uh 
nom.  Slingsby  ».  Grainger,  7  H.  L.  0. 
273. 

(Q  Gilliat  ®.  Gilliat,  38  Beav.  481. 

(w)  Shore  ii.  Weekly,  3  De  G.  &  Sm. 
467. 

(»)  Hull  V.  Hill,  4  C.  D.  97. 

(x)  Morrice  ».  Aylmer,  L.  R.  7  H.  L. 
717. 

{y)  Re  Bodman  [1891],  3  Ch.  135. 

65.  "  Stock  "  will  include  stock  only 
partly  paid  for,  Emery  «.  Wason,  107 
Mass.  507  ;  or  in  a  bank  misnamed,  but 
evidently  intended,  Roman  Catholic 
Asylum  v.  Emmons,  3  Bradf .  144 ;  but 
not  the  increase  of  profits  acquired  after 
testator's  death,  Dorsey  v.  Dorsey,  4 
Harr.  &  McH.  331  ;  nor  dividends  due 
at  death  of  testator.  Perry  «.  Maxwell, 
2  Dev.  Eq.  487  ;  but  will  not  pass  under 
the  words  "  money  in  bank,  claims  and 
demands,"  Estate  of  Delamater,  1 
Whart.  362.  "All  my  bank  stocks" 
carries  deposits  in  savings  bank  where 
testator  had  no  other  bank  stocks,  Tom- 
linson  v.  Bury,  145  Mass.  346  ;  but  not 
"interest  certificates"  issued  by  the 
company  for  earnings  expended  in  im- 
r*1056] 


provements  and  convertible  into  stock,, 
Brundage  v.  Brundage,  60  N.  Y.  544. 
So,  my  "bank stock  in  both  banks  "  (in 
one  of  which  testator  had  only  a  cash 
deposit  and  a  special  deposit  of  railroad 
bonds,  and  no  stock,  the  deposit  of  cash 
being  specifically  bequeathed)  carries  the 
bonds  in  the  latter  bank.  Clark  v. 
Atkins,  90  N.  C.  629.  So,  a  bequest  of 
"  one-tenth  of  all  I  possess  to  A.  .  .  . 
the  rest  or  nine-tenths  of  my  available 
stocks  "  to  B. ,  will  include  promissory 
notes,  bonds  of  the  United  States,  cash, 
&c.  Estate  of  Sweitzer,  143  Pa.  St. 
541. 

"Bonds  and  mortgages  for  sales  of 
land  in  A.  already  made',  or  which  may 
be  hereafter  made,"  does  not  include 
contracts  of  sale  not  carried  out  la 
testator's  lifetime.  Beck  v.  McGillis, 
9  Barb.  35.  So,  a  release  of  "notes, 
bonds,  or  mortgages  in  favor  of  my 
children  "  will  not  include  a  mortgage 
by  the  prior  owner  assumed  by  a  son 
on  his  purchase  of  the  property  (there 
being  other  mortgages  of  the  son  to 
satisfy  the  legacy).  WoodrufE  v.  Mi- 
geon,  46  Conn.  286. 

(z)  Bescoby  v.  Pack,  1  Sim.  &  Stu. 
500. 
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ested  as  a  partner  in  a  public  trading  company  (a).  Nor  will  it 
include  money  placed  at  a  banker's  on  deposit  notes  (6).  Canal  shares 
will  not  pass  under  a  bequest  of  property  vested  "  in  bonds  or  secu- 
rities" (c). 

It  has  been  held  that  an  I  O  U  given  to  the  testator  for  goods  sold 
by  him  was  not  a  "  security  for  money,"  within  the  meaning  of  a 
bequest  of  "  all  my  money  and  securities  for  money  "  [d ).  Nor  will 
such  a  gift  include  a  mere  debt  due  to  the  testator  (e).  A  bequest 
of  "  all  securities  for  money  "  has  been  held  to  include  money  due  to 
a  testator  in  respect  of  which  he  had  a  vendor's  lien  for  unpaid  pur- 
chase money  (/"). 

In  Galliers  v.  Moss  [g),  the  testator  bequeathed  to  his  executors,  by 
a  residuary  clause,  all  his  stock  in  trade,  ready  money,  securities  for 
money,  personal  estate,  and  effects  of  what  nature  and  kind  soever, 
in  trust  that  they  or  the  survivor,  or  the  heirs,  executors,  administra- 
tors, &c.,  of  such  survivor,  should  sell  the  same,  and  invest  the  prod- 
uce in  the  purchase  of  freehold  estate  :  The  Court  of  K.  B.  was  of 
*opinion,  that  the  legal  estate  in  lands,  of  which  the  testator  was 
seised  as  mortgagee,  did  not  pass  to  the  executors  by  the  words 
"  securities  for  money."  But  in  the  previous  case  of  Renvoise  v. 
Cooper  (A),  Sir  J.  Leach,  V.-C,  held,  that  a  residuary  clause  of  per- 
sonalty, including  the  words  "  mortgages  and  other  securities  for 
money" passed  the  legal  fee.  And  on  a  subsequent  occasion  in  Ex 
parte  Barber  (i),  it  was  held  by  Sir  L.  Shadwell,  V.-C,  that  a  devise 
of  all  the  testator's  freehold  estates,  and  all  his  farming  stock,  ready 
money,  bills,  bonds,  notes  and  other  securities  for  money,  and  all  the 
residue  of  his  personal  estate,  to  trustees,  their  heirs,  executors,  &c., 
in  trust  to  sell  his  real  estates,  and  to  sell,  get  in,  and  convert  into 
money  all  his  personal  estate,  would  pass  a  mortgage  in  fee.  Again 
in  Mather  v.  Thomas  {k),  it  was  held  by  the  same  learned  judge,  in 
conformity  with  a  certificate  by  the  judges  of  the  C.  P.  on  a  case  sent 

{a)  Ibid.     See    Dicks   v.  Lambert,  4  scry  note  is  a  security  for  money,  in  the 

Ves.  725.     Ogle  ».  Knipe,  L.  R.  8  Bq.  legal  and  proper  sense  of  the  words. 

434.  («)  Re  Mason's  Will,  34  L.  J.,  Ch.  603. 

(S)  Hopkins  «.  Abbott,  L.  R.  19  Eq.  (/)  Callow  v.  Callow,  43  C.  D.  550. 

323.  (M)  9  B.  &  C.  267. 

(c)  Hudleston  v.  Gouldsbury,  10  Beav.  (/«)  6  Madd.  371. 

547.  W  5  Sim.  451. 

((?)  Barry «.  Harding,  1  Jones  &  Lat.  [k)  6    Sim.    115.      10  Bing.   44.     3 

475.    In  this  case,  Sugden,  C.  of  Ireland,  Moore,  684. 
said  that  a  bill  of  exchange  or  promis- 
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by  his  honor  for'  their  opinion,  that  a  devise  of  all  messuages,  build- 
ings, chattels  real,  ready  money,  securities  for  money,  debts  owing, 
and  personal  estate,  save  what  were  before  otherwise  disposed  of,  to 
trustees  and  their  heirs,  in  trust  to  pay  the  rents  and  profits  to  C.  for 
life,  and  after  his  decease  to  divide  such  residue  among  the  children 
of  J.  C,  would  pass  lands  vested  in  the  devisor  as  mortgagee^  in  fee. 
It  will  be  observed  that  in  these  two  cases  the  word  "  heirs  "  is  used 
in  the  bequest  :  But  it  should  seem  that  it  would  be  laying  too  much 
stress  upon  that  word  to  say  that  it  made  the  difference  between  them 
and  Galliers  v.  Moss,  which  was  treated  by  Parker,  V.-C,  in  Re  King's 
Mortgage  [1),  as  overruled  by  the  subsequent  decisions  ;  and  that 
learned  judge  accordingly  held,  that  by  a  gift  of  "  securities  for 
money"  the  legal  estate  of  the  mortgagee  passed  :  And  it  was  held 
in  Doe  v.  Bennett  (m),  to  pass  under  a  bequest  of  all  "  moneys  on 
mortgage." 

*Where  the  "  interest  "  or  "  produce  "  66  of  a  fund  is  bequeathed  to 


©  5  De  G.  &  Sm.  644.  See  Accord. 
Knight  «.  Robinson,  2  Kay  &  J.  503. 
Rippen  v.  Priest,  13  C.  B.,  N.  S.  808. 
See  also  Re  Stevens'  "Will,  L.  R.  6  Eq. 
597. 

(ot)  6  Exch.  892. 

66.  In  general,  a  gift  of  "  income  "  or 
"  interest "  carries  the  principal.  2  Jar- 
man  on  "Wills  354  ;  Theobald  on  "Wills 
243  ;  Garret  «.  Rex,  6  "Watts  14  ;  Van- 
Rensselaer  v.  Dunkin,  24  Pa.  St.  252  ; 
Craft  v.  Snook,  2  Beas.  121  ;  Mason  v. 
Trustees  of  Methodist  Episcopal  Church 
at  Tuckertown,  12  C.  E.  Gr.  47  ;  Earl 
V.  Grim,  1  Johns.  Ch.  494 ;  Peale  ■». 
"Wliite,  7  La.  An.  449;  Andrews  v. 
Boyd,  5  Me.  199  ;  Stone  ®.  North,  41 
Me.  365  ;  Millard's  Appeal,  87  Pa.  St. 
457  ;  Pennsylvania  Co. 's  Appeal,  83  Pa. 
St.  312  ;  Huston  v.  Read,  5  Stew.  (N. 
J.)  591  ;  House  v.  Bwen,  10  Id.  368  ; 
Bishop  «.  McClelland,  17  Id.  450; 
Silknitter's  Appeal,  45  Pa.  St.  365  ; 
Dascomb  v.  Marston,  80  Me.  223; 
Sampson  v.  Randall,  72  Me.  109; 
PalmerB.  Union  Bank,  17  R.  1.627.  So, 
a  devise  of  the  "  rents  and  profits  "  of 
.and,  Sammis  v.  Sammis,  14  R.  I.  123  ; 
[*1058] 


Zimmer  i>.  Sennott,  134  111.  505  ;  or  of 
the  "use,  rents,  and  profits,"  Pierce*. 
Pierce,  14  R.  I.  514.  So,  a  gift  of 
' '  dividends. "  Collier  v.  Collier,  3  O.  St. 
369.  So,  a  gift  of  income  in  trust,  Post 
«.  Rivers,  13  Stew.  (N.  J.)  21;  or  in  trust 
for  a  specific  charitable  purpose.  Estate 
of  Porter,  18  N.  Y.  Supp.  820.  So,  a 
gift  of  income  with  a  contingent  limita- 
tion over  which  fails.  Gulick  ®.  Gulick, 
12  C.  E.  Gr.  498,  aflfg.  10  Id.  324.  So, 
where  the  income  is  bequeathed  primar- 
ily to  testator's  children  for  life,  and  on 
the  death  of  any  child  the  income  is  to 
be  paid  to  his  issue,  they  will  take  his 
share  absolutely,  notwithstanding  a  con- 
tingent gift  to  the  survivors  if  any  child 
die  without  issue.  Davis  v.  "Williams, 
85  Tenn.  646.  So,  notwithstanding  a 
restriction  that  "  the  income  only  be  ex- 
pended annually."  Dascomb  v.  Marston, 
80  Me.  223.  "Where  the  legatee  is  to 
have  the  income  until  he  is  twenty-one, 
and  there  is  no  disposition  of  the  prin- 
cipal, he  takes  a  vested  right  to  it  with 
the  time  of  payment  postponed,  Peter- 
son's Appeal,  88  Pa.  St.  397  ;  and  unless 
payment  is  expressly  deferred  by  the 
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a  legatee,  or  in  trust  for  him  (n),  without  any  limitation  as  to  contin- 
uance, the  principal  will  be  regarded  as  bequeathed  also  (o)  :  Thus 


(n)  A  bequest  to  a  woman  of  a  fuud, 
■with  the  interest  thereon,  to  be  vested 
in  trustees,  the  income  arising  there- 
from to  be  for  lier  sole  use  and  benefit, 
vests  the  capital  for  her  separate  use. 
Adamson  «.  Armitage,  19  Ves.  416. 
See  also  Humphrey  v.  Humphrey,  1 
Sim.,  N.  S.  536. 

(o)  Elton  ®.  Sheppard,  1  Bro.  C.  C. 
532.  Philipps  v.  Chamberlaine,  4  Ves. 
51.  Ravclings  v.  Jennings,  13  Ves.  39. 
Adamson  ii.  Armitage,  19  Ves.  418. 
S.  C.  Cooper,  383,  384.  Stretch  ii. 
"Watkins,  1  Madd.  353.  Clough  v. 
Wynne,  3  Madd.  188.  Haig  «.  Swiney, 
1  Sim.  &  Stu.  490.  Hawkins  v.  Haw- 
kins, 7  Sim.  178.  Clarke  «.  Gould, 
iiicl.  197.  Humphrey  v.  Humphrey,  1 
Sim.,  N.  S.  536.  Jenings  v.  Baily,  17 
Beav.  118.     But  see  Cooke  «.  Bowler, 


2  Keen,  54.  M'Donald  «.  Bryce,  iUd. 
517.  See  also  Blann  v.  Bell,  5  De.  G. 
&  Sm.  658,  663,  where  Parker,  V.-C, 
said  that  the  rule  which  gives  an  abso- 
lute interest  in  the  funds,  when  there  is 
a  general  gift  of  the  income,  is  not  a 
very  strong  one  ;  and  that  in  all  such 
cases  the  court  is  obliged  to  find  out  the 
meaning  from  the  context.  See  like- 
wise Wetherell  -n.  Wetherell,  4  GifE.  51. 
1  Be  Gex,  J.  &  S.  134.  Page  v.  Young, 
L.  R.  19  Eq.  501.  Where  the  entire 
fund  or  the  entire  interest  of  a  fund  is 
given  for  a  particular  purpose  which 
fails,  the  court  holds  the  donee  entitled 
to  the  whole  fund,  treating  the  purpose 
merely  as  the  motive  for  ■  the  gift : 
Secun,  where  the  gift  is  of  the  whole  or 
any  part  of  the  fund  :  Re  Sanderson's 
Trusts,  3  Kay  &  J.  497. 


will,  the  fund  maybe  paid  over  at  once, 
notwithstanding  direction  to  invest. 
Mason  «.  Methodist  Episcopal  Church, 
13  C.  E.  Gr.  47.  If  the  time  and 
manner  of  payment  of  the  income  is 
made  discretionary  with  the  executor  on. 
the  legatee's  sobriety  and  industry,  the 
fund  will  still  vest  in  the  legatee  and 
go  to  his  personal  representative.  Mil- 
lard's Appeal,  87  Pa.  St.  457. 

But  a  gift  of  income  does  not  carry 
the  fund  where  there  is  a  gift  of  the 
principal  over,  Read  v.  Head,  6  Allen 
174  ;  Saunderson  ».  Stearns,  6  Mass.  37 ; 
Barrus  «.  Kirkland,  8  Gray  513  ;  Bent- 
ley  «.  Kauffman,  86  Pa.  St.  99  ;  Benton 
®.  Benton,  63  N.  H.  289;  Bowen  «. 
Payton,  14  R.  I.  257  ;  nor  where  the 
intention  is  plainly  different,  Parker  v. 
Moore,  10  0.  E.  Gr.  338  ;  Dorrc.  Wain- 
wright,  13  Pick.  338;  Giddings  v. 
Seward,  16  N.  Y.  365  ;  Hall «.  Gushing, 
9  Pick.  395  ;  Claggett  v.  Hardy,  3  N.  H. 
148  ;  Parker's  Appeal,  61  Pa.  St.  478. 


So,  where  there  was  an  express  trust  to 
pay  the  rents  to  A.  for  life,  and  at  his 
death  to  convey  the  land  to  his  chil- 
dren. Henson  «.  Wright,  88  Tenn.  501. 
So,  where  the  will  expressly  provided 
that  no  estate  should  vest  until  partition 
to  be  made  among  his  children  seven 
years  after  his  death.  Barger's  Appeal, 
100  Pa.  St.  239.  But  a  gift  of  the  inter- 
est to  A.  for  life  vests  a  life  estate  in  A. 
in  the  absence  of  a  contrary  inten- 
tion. Estate  of  Ritter,  148  Pa.  St.  577. 
24  Atl.  Rep.  130.  And  the  devise  of  a 
farm  to  be  managed  by  the  executor, 
and  the  "revenues"  to  be  paid  to  A.  and 
B.,  will  be  confined  to  the  farm  itself, 
and  not  give  the  personal  property  on 
said  farm  to  the  legatees.  Beirne  v. 
Beirne,  88  W.  Va.  663. 

"Income,  interest,  dividends,  &c.," 
include  rents.  Kearney  v.  Missionary 
Society,  10  Abb.  N.  C.  374.  So,  the 
interest  or  income  includes  rents  for  a 
perpetual  lease  of  coal  lands  made  by 
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an  indefinite  gift  of  the  dividends  gives  the  absolute  property  of  the 

stock  Qo). 

But  there  is  a  marked  distinction  between  the  gift  of  the  produce 
of  a  fund  without  limit  as  to  time,  and  a  simple  gift  of 
an  annuity. 67    An  annuity  may  be  perpetual,  or  for  life, 


'  Annuity." 


(p)  Page  V.  Leapingwell,  18  Ves.  463. 
Haig  ®.  Swiney,  1  Sim.  &  Stu.  487, 
490.  Southouse  «.  Bate,  16  Beav. 
133. 

67.  Especially  where  It  is  given  for 
the  support  of  the  annuitant.  Morgan 
-6.  Pope,  7  Coldew.  541.  But  where  an 
annuity  is  given  to  a  child  living  with 
her  mother  who  is  entitled  to  the  life 
income  of  the  estate,  payment  of  the 


annuity  after  the  child's  death  to  her 
issue  with  the  mother's  consent  will  be 
allowed  to  the  administrator  although 
the  annuity  ended  with  the  child's  death, 
the  mother  being  entitled  to  all  the  in- 
come. Weston  V.  Jenkins,  128  Mass. 
593.  As  to  the  gift  of  "a  house  "  for 
life  including  necessary  food  and  fuel, 
see  Denfield  e.  Petitioner,  156  Mass ; 
265. 


the  executors,  Bley's  Appeal,  103  Pa. 
St.  300  ;  McClintook  -o.  Dana,  106  Id. 
386  ;  Shoemaker's  Appeal,  Id.  392  ;  or 
royalties  reserved  in  a  lease  of  oil  lands, 
Estate  of  Woodburn,  138  Pa.  St.  606. 
In  general,  income  means  net  income. 
"Eentsand  profits  of  the  estate  after 
the  debts  have  been  paid "  means  the 
net  income.  Guthrie  «.  Wheeler,  51 
Conn.  207.  But  a  gift  of  one-third  of 
the  income  to  testator's  wife  for  life, 
with  a  direction  that  the  balance  be 
leased  and  income  divided  among  re- 
maindermen, gives  the  widow  one-third 
of  the  gross  estate,  especially  where 
that  interpretation  had  been  acquiesced 
in  and  acted  on  for  many  years.  Starr 
■w.  Starr,  54  Hun  300.  So,  a  bequest  to 
the  widow  of  a  sum  of  money  equiva- 
lent to  her  land  used  by  testator,  means 
the  gross  rentals  received  by  him.  Bush 
V.  Oouchman,  13  Ky.  602.  So,  a  gift 
to  her  of  one-half  the  income  for  her 
sole  use  without  "restraint,  deduction, 
or  interference.''  Woodward  «.  James, 
16  Abb.  N.  C.  246.  So,  a  gift  for  the 
support  of  herself  and  her  minor  chil- 
dren of  one-half  the  income  of  a  farm, 
means  the  testator's  entire  half  where 
the  farm  was  rented  on  shares,  the  ten- 
ant taking  the  other  half.     Thompson's 


Appeal,  100  Pa.  St.  478.  On  the  other 
hand,  a  gift  of  the  income,  "  so  much 
as  she  may  need  or  desire,"  to  testator's 
wife,  entitles  her  to  the  whole  income, 
and  not  merely  to  the  part  that  may  be 
expended  by  her.  Weston  v.  Jenkins, 
128  Mass.  562.  So,  a  bequest  of  the 
interest  of  $3000,  without  designation 
of  any  fund,  means  an  annuity  of  so 
much  without  deduction  for  taxes  or 
expenses,  Brimblecorn  v.  Haven,  12 
Cush.  511  ;  especially  where  it  is  given 
to  testator's  widow  for  her  support, 
with  leave  to  use  the  principal  if  neces- 
sary. Matter  of  Gushing,  58  Vt.  393. 
But  not  where  the  income  was  made 
contingent  on  the  legatee  becoming  a 
widow,  and  the  executor  was  expressly 
authorized  to  invest  the  property,  Booth 
».  Ammerman,  4  Bradf.  129  ;  nor  where 
the  executor  was  directed  to  Invest  the 
sum  named  on  bond  and  moi'tgage,  and 
pay  her  the  income  of  the  same.  Stubbs 
«.  Stubbs,  4  Redf .  170. 

Income  of  residuary  personal  property 
does  not  include  a  premium  on  debts  pay- 
able to  the  estate  in  gold.  Van  Blar- 
com  D.  Bager,  4  Stew.  (N.  J.)  783.  And 
is  not  entitled  to  the  premium  received 
on  the  sale  of  securities.  Matter  of  Pol- 
lock, 3  Redf.  100  ;  Townsend  v.  United 
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or  for  any  period  of  years  ;  but  in  the  ordinary  acceptation  of  the 
term  used,  if  it  should  be  said  that  a  testator  had  left  another  an 
annuity  of  100^.  per  annum,  no  doubt  would  occur  of  the  gift  being 
an  annuity  for  the  life  of  the  donee  {g).  Accordingly  it  is  perfectlj^ 
^settled,  that  a  simple  gift  of  an  annuity  to  A.  does  not  give  an  annuity 

(?)  Blewitt  e.  Roberts,  1  Cr.  &  Ph.  374,  380. 


States  Trust  Co.,  Id.  320;  or  chargeable 
with  the  premium  paid  on  purchases  of 
securities.  Matter  of  Pollock,  uM  supra. 
So  the  ''income,  interest,  profits,  and 
earnings"  do  not  include  enhanced 
market  value  of  the  securities  in  which 
the  fund  is  invested.  Duclos  v.  Benner, 
17  N.  Y.  Supp.  168  ;  Matter  of  Gerry, 
103  N.  Y.  445  ;  Whitney  i).  Phoenix, 
4  Redf .  180  ;  Will  of  Vedder,  15  N.  Y. 
Supp.  798  ;  Estate  of  Middleton,  103 
Pa.  St.  93.  "  Rents,  dividends,  in- 
crease and  income  "  of  stock  carry  the 
right  to  subscribe  for  new  shares  offered 
to  stockholders  on  increase  of  capital. 
Brinley  v.  Grou,  50  Conn.  66.  So, 
"where  the  new  stock  is  purchased  with 
the  proceeds  of  stock  dividends  de- 
clared and  earned  after  testator's  death, 
it  must  be  regarded  as  income.  Estate 
of  Eastwick,  15Phila.  569.  And  "  the 
dividends "  of  land  company  stocks 
given  to  A.  for  life  with  remainder 
over  are  payable  to  A.  so  far  as  de- 
clared in  his  lifetime,  although  iu 
reality  made  out  of  capital  (lands)  sold. 
Read  v.  Head,  6  Allen  174.  On  the 
other  hand,  a  stock  dividend  represent- 
ing earnings  accumulated  before  and 
after  testator's  death,  and  declared  after 
testator's  death,  under  a  statute  author- 
izing increase  of  stock,  belong  to  the 
principal,  and  do  not  pass  under  a  gift 
of  the  "dividends"  to  A.  for  life. 
Gibbons  v.  Mahon,  136  U.  S.  549,  affg. 
4  Mackey  130  ;  Me  parte  Brown,  14 
R.  I.  371.  So,  cash  dividends  after 
testator's  death  of  surplus  accumulated 
before.  Estate  of  Smith,  140  Pa.  St. 
371 ;  or  cash  distributed    representing 
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the  proceeds  of  sale  of  corporate  assets. 
Matter  of  Skillman,  24  Abb.  N.  C.  41. 
Where,  however,  the  stock  was  reduced, 
and  half  paid  back  with  a  forty  per 
cent,  dividend  premium  representing 
surplus,  the  latter  was  held  to  belong 
to  the  life  tenant  as  "income  "  irrespec- 
tive of  when  it  was  earned.  Matter  of 
Warren,  3  Connoly  411.  And  in  the 
absence  of  other  proof  stock  divi- 
dends declared  after  testator's  death 
will  be  presumed  to  represent  earnings 
accumulated  after  his  decease,  and  as 
such  belong  to  the  income.  Ashurst 
«.  Field,  11  C.  E.  Gr.  1. 

In  general,  a  life  annuity  is  not  ap- 
portionable  on  the  death  of  the  life 
tenant  before  it  becomes  due,  Kearney 
J).  Cruikshank,  117  N.  Y.  95  ;  unless  it 
is  for  the  maintenance  of  a  wife  or  the 
support  of  a  minor  child.  Story  Eq. 
§  480 ;  Lackawanna  Iron  and  Coal 
Co.'s  Case,  10  Stew.  (N.  J.)  36; 
Morgan  v.  Morgan,  14  Id.,  235  ;  Stew- 
art 1}.  Swain,  13  Pliila.  185  ;  or  in  lieu 
of  dower.  Matter  of  Gushing,  58  Vt. 
393.  But  a  gift  of  the  "  use,  income, 
and  interest "  of  personal  property  for 
life  of  A.  is  not  a  mere  annuity,  but  car- 
ries a  life  estate  in  the  funds  with  right 
to  apportion  the  income  up  to  the  death 
of  the  life  tenant.  Stone  «.  North,  41 
Me.  365.  So,  a  charge  of  A.'s  support 
for  life  on  the  rents  of  certain  land. 
Long  V.  Read,  9  Lea  538.  So,  an  annu- 
ity for  life,  Haraden  v.  Larrabee,  113 
Mass.  430  (by  Mass.  Stat.  G.  S.  c.  97, 
I  34) ;  or  contingent  on  his  life  for  a 
term  of  years,  Bates  «.  Barry,  135 
Mass.  83.     So,  interests  represented  hy 
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beyond  the  life  of  A.  (f).  So  it  was  decided  by  Kuight  Bruce, 
V.-C,  in  Wilson *v.  Maddison  (s),  that  a  bequest  of  30^.  a  year  "from, 
the  interest  of  my  funded  property  in  the  Bank  of  England,"  did  not 
amount  to  a  bequest  of  so  much  stock  as  would  produce  that  annual 

Tweedale,     Sim.    453.      Potter  v. 


(r)  Kerr  v.  Middlesex  Hospital,  2  De 
Gex,  M.  &  G-.  583,  by  Lord  St.  Leon- 
ards. Blewitt  V.  Roberts,  1  Cr.  &  Pli. 
274,  overruling  the  decree  of  the  V.-C, 
10  Sim.  491,  and  also  semible.    Tweedale 


Baker,  13  Beav.  373.    Re  Groves'  Trust, 
1  GifE.  74.    Blight «.  Hartnoll,  19  C.  D. 
394,  396,  per  Fry,  J. 
(«)  2  Y.  &  Coll.  Ch.  C.  372. 


an  accruing  semiannual  coupon. 
Adams  «.  Adams,  139  Mass.  449.  By 
statute  annuities  are  now  made  appor- 
tionable  in  New  York  ;  also,  1875,  P.  L. 
c.  543.  But  as  to  what  income  accrued 
at  testator's  death  is  to  be  regarded  as 
principal,  and  not  pass  under  a  bequest 
of  "income,''  see  Dexter  v.  Phillips, 
121  Mass.  178.  "Rents  and  profits" 
bequeathed  for  life  will  be  apportioned 
to  death  of  life  tenant.  Betts  ®.  Betts, 
4  Abb.  N.  C.  317. 

Under  a  devise  to  A.  for  life,  income 
accrued  at  his  death  belongs  to  his 
estate,  and  not  to  the  remainderman. 
Lynde  v.  Cleveland,  1  Bush  80.  So, 
the  income  accumulated  during  A.'s 
life  over  and  above  a  fixed  sum  payable 
to  him  during  his  minority.  Riggs  v. 
Cragg,  36  Hun  89.  So,  where  the 
income  is  expressly  given  to  A.  for  the 
lifeof  B.,  and  accumulates  between  A.'s 
death  and  B.'s.  Clarkson  v.  Pell,  17 
R.  I.  646.  So,  where  the  income  was 
given  to  trustees  for  maintenance  of  the 
widow  and  children,  and  the  principal 
distributed  on  the  death  of  the  widow, 
the  estate  of  a  child  who  died  before 
the  widow  was  entitled  to  the  child's 
share  of  the  income  accumulated  up  to 
that  time.  Delafield  v.  Shipman,  103 
N.  Y.  463.  And  where  the  income  of 
the  residue  was  given  to  A.  for  life  with 
remainder  to  B.  or  his  issue,  the  income 
accruing,  and  accumulated  during  A.'s 
life  on  a  judgment  against  B.  (who  was 
insolvent  and  paid  no  interest),  belonged 
[*1059] 


to  the  representatives  of  A.  at  his  death, 
and  will  be  deducted  from  the  remain- 
der payable  to  B.'s  issue.  Jennings  v. 
Barry,  6  Dem.  22. 

But  in  a  gift  of  income  in  trust  for  A. 
for  life  payable  in  the  discretion  of  the 
trustee  who  is  to  pay  "the  same"  at 
his  death  to  his  children,  income  ac- 
crued at  A.'s  death  and  not  paid  over 
to  him  goes  with  accruing  income  to 
the  children.  Clement's  Appeal,  49 
Conn.  519.  So,  as  to  surplus  income 
accumulated  in  his  discretion  by  the 
trustee.  Willetts  ».  Titus,  14  Hun  554 ; 
Huber's  Appeal,  80  Pa.  St.  348  ;  Elling- 
wood  V.  Beare,  59  How.  Pr.  503. 

' '  Proceeds  "  may  mean  only  income. 
Thus,  a  bequest  of  "  the  income  to  pur- 
poses hereinafter  mentioned  .  .  so 
much  of  the  proceeds  of  said  property 
as  my  wife  may  deem  necessary  for  the 
maintenance  of  herself,"  refers  to  the 
income  only.  Thomson's  Appeal,  89 
Pa.  St.  36  ;  Robert's  Appeal,  93  Pa.  St. 
407.  And  under  a  direction  to  purchase 
bank  stock  and  pay  the  "  proceeds  "  to 
A.  for  life,  "  deeming  the  proceeds  a 
full  and  sufficient  support,"  A.  takes 
the  dividends  of  such  stock  absolutely, 
and  unexpended  dividends  go  to  her 
representative.  Chapman  b.  Chapman, 
87  Ky.  140. 

"  Support  and  maintenance."  Analo- 
gous to  gifts  of  income  are  bequests  for 
support,  maintenance,  and  education. 
Such  provisions  are  not  in  themselves 
equivalent  to  gifts  of  income.    Thus, 
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sum,  but  constituted  an  annual  charge  of  30Z.  upon  the  funded  property 
for  the  life  of  the  legatee  :  His  honor  observing  that  what  the  tes- 
tator gave  was  an  annuity  of  30^.  a  year  charged  on  the  stock  ;  not  an 
annuity  of  30^.  a  year,  part  of  the  stock. 


under  a  devise  to  the  heirs  of  A.,  A.  to 
have  his  "support  and  living  for  life," 
A.  does  not  take  the  title,  though  he 
may  have  appropriated  the  whole  in- 
come to  his  own  use  without  challenge. 
Rose  B.  Eaton,  77  Mich.  247.  The  sup- 
port given  may  require  more  than  the 
income  of  the  fund.  Thus,  it  has  been 
held  that  where  the  share  of  a  feeble- 
minded child  is  placed  in  trust,  she  to 
have  the  income  for  life,  and  the 
principal  to  go  to  the  other  children, 
the  court  may  encroach  on  the  principal 
for  her  necessary  support  and  burial 
where  the  remaindermen  are  legally 
liable  for  such  expenses.  Longwith  «. 
Riggs,  123  111.  258.  On  the  other  hand, 
less  than  the  income  may  suffice  ;  e.  g., 
in  a  trust  for  A.'s  life  "  so  much  as  he 
may  want  for  his  personal  use,''  and 
after  A.'s  death  for  maintenance  of 
children,  the  trustee  must  exercise  dis- 
cretion and  accumulate  the  surplus  for 
the  children.  Hull  v.  Holloway,  58  Conn. 
210.  So,  where  the  life  tenant,  a  feeble- 
minded daughter,  is  to  have  the  income 
"  as  she  may  need  or  require."  Corlies 
».  Allen,  9  Stew.  (N.  J.)  100.  And  the 
court  may  direct  the  trustee's  discretion 
as  to  a  "  good  and  sufficient  support " 
bequeathed  to  the  cestui  que  trust, 
Jacobus  v.  Jacobus,  5  C.  E.  Gr.  49  ;  and 
will  require  him  to  account  for  excess- 
ive payments  made  for  "the  proper 
maintenance  and  education "  of  the 
eeitui  que  trust,  Walsh  «.  McKnight,  9 
C.  E.  Gr.  498.  A  gift  for  support  is 
not,  however,  in  all  cases  confined  to 
necessary  support.  Thus,  where  the 
trustee  is  to  use  so  much  of  interest  or 
principal  as  "  may  in  his  judgment  and 
discretion  be  necessary  for  the  proper 
care,  comfort,  and  maintenance  "  of  A. 


for  life,  A.  has  been  held  entitled  to  a 
suitable  support,  although  he  is  in  busi- 
ness and  has  other  means  of  support. 
Holden  «.  Strong,  116  N.  Y.  471.  But 
in  Taylor  «.  Elder,  39  O.  St.  535,  the 
marriage  of  the  ceMui  que  trust,  an 
adopted  daughter,  was  held  to  relieve 
the  widow  from  an  obligation  to  provide 
for  her  which  was  charged  on  the  estate 
bequeathed  to  the  widow.  Where  the 
support  and  education  of  A.  are  provided 
for  by  the  will,  but  not  provided  by  the 
trustee,  their  value  may  be  recovered 
afterward  before  distribution.  White- 
heads. Park,  53  Ga.  575.  And  relatives 
advancing  the  necessary  money  in  such 
a  case  will  be  subrogated  to  the  rights 
of  the  cestui  que  trust.  Patterson  n.  Read,^ 
15  Stew.  (N.  J.)  621 ;  Mount's  Appeal, 
107  Pa.  St.  402.  But  maintenance  fur- 
nished by  a  mother  to  her  children  is 
prima  facie  gratuitous,  and  carries  no 
right  to  reimbursement.  Seitz's  Appeal, 
87  Pa.  St.  159.  And  where  the  will 
was  that  of  the  mother  of  the  cestui 
que  trust,  and  his  support  has  been  fully 
provided  for  out  of  his  father's  estate, 
he  cannot  recover  against  other  benefi- 
ciaries of  the  mother's  will.  Wikle  «. 
WooUey,  81  Ga.  106. 

Support  includes  medical  care.  Hart 
®.  Hart,  81  Ga.  785.  ' '  Support  and  main- 
tenance "  includes  education.  Patter- 
son ».  Read,  15  Stew.  (N.  J.)  621.  And 
"  support "  may  include  the  support  of 
a  wife  subsequently  married  to  the 
cestui  que  trust,  Webb  «.  Goodnough,  53 
Conn.  316  ;  or  be  confined  to  support 
at  a  particular  place,  e.  (7.,  where  the 
bequest  is  of  furniture  and  part  of  the 
dwelling  house,  "  and  a  liberal  support 
from  the  income  of  the  farm,"  Cram  ». 
Cram,  63  N.  H.  31. 
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Still  where,  in  effect,  the  bequest  is  a  gift  of  property  which  will 
produce  the  amount  of  the  annuity,  or,  in  other  words,  where  the  will 
■dedicates  the  corpus  of  a  fund  to  the  purchase  of  the  annuity,  it  is  a 
gift  in  perpetuity  (<).  So,  where  the  will  deals  with  the  annuity  as 
being  in  existence  and  operative  beyond  the  period  of  the  life  of  him 
who  is  first  to  enjoy  it,  and  no  other  period  can  be  fixed  for  such 
furtlier  duration  short  of  making  it  perpetual  (m),  the  annuity  must 
be  considered  as  given  in  perpetuity  ;  that  is  to  say,  it  is  a  bequest  of 
so  much  property  as  will  produce  the  income  which  the  testator  pre- 
scribes as  the  amount  of  the  gift  he  intends  for  the  legatee.  And 
though  if  an  annuity  be  given  to  one  for  life,  and  after  his  death  to 
another  simply,  the  latter  does  not  necessarily  take  an  absolute  interest 
in  the  annuity,  yet  there  maybe  other  circumstances  affecting  the 
construction  which  are  sufficient  to  show  an  intention  to  give  the 
annuity  indefinitely  (v).  A  gift  of  an  annuity  for  a  term  or  pur  autre 
^vie  is  a  gift  to  the  annuitant  and  his  personal  representatives  during 
the  term,  or  the  life  of  the  cestui  que  vie,  and  is  not  limited  to  the  life 
■of  the  annuitant  (w).  And  a  gift  of  the  income  to  arise  from  a  fund 
during  the  life  of  A.  to  B.  for  his  maintenance  is  an  absolute  gift  to  B. 
his  executors  and  administrators  during  the  life  of  A.,  and  is  not  con- 
fined to  the  joint  lives  of  A.  and  B.  (a;). 

As  already  stated,  as  a  general  rule,  there  can  be  no  doubt  that  the 
gift  of  an  annuity  to  A.  is  a  gift  during  the  life  of  A.  and  nothing 
more  :  on  the  other  hand,  where  a  testator  indicates  the  existence  of 
the  annuity  without  limit  after  the  death  of  the  person  named,  and 
therefore  implies  that  it  is  to  exist  beyond  the  life  of  the  annuitant, 
the  annuity  is  presumed  to  be  a  perpetual  annuity,  and  the  bequest  of 
the  annuity  is  equivalent  to  a  bequest  of  so  much  property  as  will  pro- 
duce the  annuity  spoken  of  (y).  But  it  does  seem  to  be  true  (notwith- 
standing the  decision  in  Evans  v.  Walker  {z)  ),  that  a  gift  of  an 
annuity  beyond  the  life  of  the  first  taker  is  of  itself  a  sufficient  indica- 
tion that  it  should  be  perpetual  (a).     To  make  an  annuity  created  by 

(i)  Stokes  ®.  Heron,  13  CI.  &  F.  161.  («)  Potter  v.   Baker,   13  Beav.   273. 

Kerr  «.  Middlesex  Hospital,  3  De  Gex,  15  Beav.  489.     See  further  on  this  sub- 

M.   &  G.  577,  584.      Hill  «.   Rattey,  ject,  Pawson  ii.  Pawson,  19  Beav.  146. 

3  Johns.  &  H.  634.    Hedges  v.  Harpur,  (w)  Re  Ord,  9  0.  D.  667.     13  C.  D.  23. 

3  De  G.   &  J.   139.      Ross  v.  Borer,  (x)  Attwood  «.  Alford,  L.  R.  2  Eq. 

3  Johns.  &  H.  469.     Bent  «.  Cullen,  L.  479. 

R.  6  Oh.  235.    Hicks  i).  Ross,  L.  R.  14  (y)  Blight  v.  Hartnoll,  19  C.  D.  394. 

Eq.  141.    EvansD.  "Walker,  3  0.  D.  311.  (z)  3  C.  D.  211. 

lu)  Stokes  1).  Heron,  12  01.  &  F.  194.  (a)  Blewitt  ®.  Roberts,  10  Sim.  491. 

Eobinson  v.  Hunt,  4  Beav.  451.  1  Or.  &  Ph.  274.    Lett  v.  Randall,  2 
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will  perpetual  there  must  be  express  words  in  the  will  so  describing  it, 
or  the  testator  must  by  some  language  in  the  will  indicate  an  inten- 
tion to  that  effect.  The  most  common  indication  is  a  direction  by  the 
testator  to  segregate  and  appropriate  a  portion  of  his  property  from 
the  interest  or  profits  of  which  the  annuity  is  to  be  paid.  When  this 
is  done,  the  annuity  when  mentioned  in  the  will  represents  the  corpus 
«o  appropriated  and,  the  corpus  passing  by  the  bequest  of  the  annuity, 
the  annuity  may  be  said  to  be  per*petual  {b).  Neither,  however,  does 
it  seem  to  be  true  that  an  appropriation  of  property  to  meet  an 
annuity  is  a  sufficient  indication  (e).  It  is  plain  that  a  distinction 
between  an  annuity  for  life  with  a  remainder  over,  charged  on  a  fund, 
and  a  gift  of  part  of  the  produce  of  a  fund  for  life  with  a  remainder 
over  is  very  fine,  and  yet  it  would  seem  that  in  the  former  case  the  first 
and  second  taker  were  held  alike  to  take  mere  life  estates  in  the 
animity  while  in  the  latter  case  the  second  taker  was  held  to  take  a 
perpetual  interest  equivalent  to  the  corpus  of  the  fund  (d).  The  dis- 
tinction between  these  cases  does  not  seem,  having  regard  to  the  obser- 
vations of  Lord  Hatherley  in  Bent  v.  Cullen  (e),  to  turn  on  the  use  of 
the  word  "  annuity,"  nor  on  the  fact  that  the  annuity  may  happen  to 
be  charged  on  part  of  the  income  of  a  fund  as  was  the  case  in  Blight  v. 
Hartnoll.  The  distinction  would  rather  seem  to  be  based  on  what 
appears  from  the  words  of  the  will  to  be  the  subject-matter  of  the 
bequest.  If,  primarily,  the  testator  would  seem  to  be  dealing  with  an 
annuity  then  the  mere  incident  that  he  charges  the  annuity  on  a  fund 
is  not  sufficient  to  give  a  second  taker  the  corpus  or  more  than  a  life 
estate,  whereas  if  the  testator  is  dealing  primarily  with  a  gift  of  the 
produce  or  a  part  of  the  produce  of  a  fund  the  mere  incident  that  he 
gives  the  first  taker  a  life  estate  is  not  sufficient  to  prevent  the  second 
taker  taking  the  corpus  of  the  fund  as  the  taker  of  an  unlimited  gift 
of  income. 

It  may  be  here  mentioned,  that  it  is  established  by  several  cases  (/), 

De  G.  F.  &  J.  388.     Blight  «.  Hartnoll  gift  to  the  second.     See  Blight  «.  Hart- 

{ubi  sup),  p.  297.     It  will  be  observed  noil,  ubi  sup.,  per  Try,  L.  J.,  p.  397. 
that  the  fact  of  the  first  interest  being         (*)  Lett  «.  Randall,  2  De  G.  F.  &  J. 

expressly  limited  to  life  does  not  afford  388,  392. 

an  argument  that  the  second  interest  is  (c)  Innes  v.  Mitchell,  9  Ves.  212. 

not  so  limited  on  the  principle  of  the         {d)  B^nt  ».  Cullen,  L.  R.  6  Ch.  335. 
maxim  "  expressio  unius,"  &c.,  because  (e)  Ibid.  p.  238. 

the  duration  of  the  life  of  the  first  taker  (/)  Yates  v.   Compton,   2  P.  Wms. 

is  expressed,   not  for  the  purpose  of  309.     Barnes  v.   Rowley,  3  Ves.  483. 

limiting  the  gift  to  the  first  taker,  but  Palmer  v.    Craufurd,   8   Swanst.   305. 

of  limiting  the  commencement  of  the  See  Re  Mabbett  [1891],  1  Ch.  707. 
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that  where  money  is  bequeathed  to  be  invested  in  the  purchase  of  an 
annuity  for  the  life  of  the  legatee,  and  the  legatee  dies 

Beqneat    to   pur-  •'  ,     /.  i        ^        n    •  -i 

chase  annuity  for  before  it  is  laid  out,  or  even  before  the  fund  is  availa- 

life  of  legatee.  ■,.»..    i  ,■  i  -\       i 

ble,  as  during  the  life  of  the  person  after  whose  death 
*the  investment  is  to  be  made  {g),  yet  still  it  is  a  vested  legacy,  from 
the  death  of  the  testator,  and  the  sum  will  belong  to  the  personal 
representatives  of  the  legatee  :  And  it  is  further  established,  that  the 
legatee  for  whose  benefit  it  was  intended,  having  survived  the  testator, 
may  elect  either  to  take  the  sum  (A),  or  to  have  it  laid  out  in  an 
annuity  («). 

"  Debts."  68  Under  a  bequest  of  "  whatever  debts  may  be  due  to 
me  at  the  time  of  my  death,"  it  has  been  held,  that  a 
bill  *of  exchange,  drawn   in  the  testator's    favor,  and 


'Debts." 


In 


fcr)  Bayley  v.  Bishop,  9  Ves.  6. 
the  case  of  Day  «.  Day,  1  Drewr.  569, 
Sir  R.  Kindersley,  V.-C,  seems  to  have 
decided  that  the  rule  in  the  text  applied, 
although  the  bequest  of  the  annuity 
was  coupled  not  only  with  the  words 
intended  to  restrain  anticipation,  but 
also  with  a  gift  over  in  case  the  legatee 
should  assign,  encumber,  or  anticipate, 
or  take  the  benefit  of  any  act  for  the 
relief  of  insolvent  debtors.  But  Malins, 
V.-C,  in  Power  «.  Hayne,  L.  R.  8  Eq. 
263,  disapproved  of  the  decision  in 
Day  «.  Day,  and  held  in  the  case  of  a 
legacy,  coupled  with  a  similar  clause 
that,  where  a  testator  directed  his  execu- 
tors, after  the  death  of  his  wife,  to  in- 
vest one-sixth  of  his  residuary  estate  in 
the  purchase  of  an  annuity  during  the 
life  of  the  legatee,  and  to  pay  the 
annuity  into  his  proper  hands  for  his 
support  and  maintenance,  and  the  lega- 
tee died  in  the  lifetime  of  the  testator's 
widow  without  having  assigned  or  en- 
cumbered the  annuity,  or  become  bank- 
rupt or  insolvent,  the  representatives  of 
the  legatee  were  not  entitled  to  claim 
the  one-sixth,  but  that  there  was  an  in- 
testacy as  to  that  sixth.  Where,  how- 
ever, the  money  is  bequeathed  to  trus- 
tees to  be  invested  in  the  purchase  of  an 
annuity  to  be  paid  to  a  married  woman 
[*1062]         [*1063] 


with  restraint  on  anticipation,  the  rule 
in  the  text  would  seem  to  apply.  Wood- 
meston  v.  Walker,  3  Russ.  &  M.  197. 

(A)  Where  an  annuitant,  entitled  to  a 
perpetual  annuity,  adequately  secured, 
is  willing  to  receive  a  present  payment 
of  cash  in  lieu  of  his  annuity,  the 
amount  of  such  cash  payment  ought  to 
be  such  a  sum  as  at  the  price  of  the  day 
will  purchase  3^  per  cent,  government 
stock  sufficient  to  produce  the  annuity, 
excluding  any  charge  for  brokerage. 
Hicks  «.  Ross  [1891],  3  Ch.  499. 

(i)  Dawson  v.  Hearn,  1  Russ.  &  M. 
606.  608.  Kerr  ».  Middlesex  Hospital, 
3  D.  M.  &  G.  584,  ■per  Lord  St.  Leon- 
ards. Ford  «.  Batley,  17  Beav.  303. 
Stokes  e.  Cheek,  38  Beav.  630.  But 
where  one  of  the  liabilities  of  the  testa- 
tor's estate  is  a  life  annuity,  the  an- 
nuitant is  not,  in  the  administration  of 
the  estate,  entitled  to  the  value  of  the 
annuity  as  a  gross  sum  :  Yates  «.  Yates, 
38  Beav.  637.  As  to  whether,  in  the 
construction  of  the  word  "  legacies  '•'  in 
a  will,  annuities  bequeathed  are  to  be 
included,  see  Cornfield  v.  Wyndham,  3 
Coll.  184.  Bromley  v.  Wright,  7  Hare, 
834.  Heath  «.  Weston,  3  De  Gex,  M. 
&  G.  601. 

68.  "Debts"  to  be  collected  and  in- 
vested will   not  include  a    deposit    in 
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delivered  by  him  to  his  banker,  and  a  cash  balance  in  his  banker's 
hands,  passed  to  the  legatee  (J). 

And  under  a  bequest  of  "  all  and  every  sum  or  sums  of  money 
which  may  be  due  to  me  at  my  decease,"  it  has  been  held,  that  dam- 
ages recovered  in  an  action  by  an  executor  for  a  breach  of  covenant 
committed  in  the  lifetime  of  the  testator  will  pass  (K).  And  moneys 
receivable  under  a  policy  of  assurance  on  the  testator's  life  to  which 
he  was  entitled,  were  held  to  pass  under  a  bequest  of  "  any  money 
that  I  may  die  possessed  of,  or  which  may  be  due  and  owing  to  me  at 
the  time  of  my  decease  "  (?). 

But,  where  a  testator  bequeathed  all  his  ships  and  money  due  to 
him  at  the  time  of  his  decease,  to  A.  B.,  it  was  held  that  freight  earned 
by  a  ship  under  a  charter-party  executed  after  the  date  of  the  will, 
and  in  respect  of  a  voyage  not  completed  until  after  the  testator's 
death,  did  not  pass  to  A.  B.  either  as  "  money  due,"  or  as  incident  to 
the  ship  (pi). 

Where  the  testator  bequeathed  all  his  ready  money  and  debts  due 
and  owing  to  him  at  his  death  to  A.,  and  all  his  government  stock  and 
funds,  and  personal  estate,  to  B.;  and  after  making  his  will,  sold  out 
a  certain  sum  of  stock,  and  lent  it  upon  bond,  conditioned  for  replac- 
ing the  stock  on  a  day  specified,  which  day  he  survived;  Sir  Wm. 
Grant  held,  that  this  bond  passed  to  A.,  under  the  bequest  of  the 
testator's  debts,  the  question  depending  on  what  was  the  actual  de- 
scription of  the  property  at  the  time  of  his  death,  and  the  cii'cumstance 
that  the  debtor  might  still  transfer  *the  stock,  not  being  allowed  to 
alter  or  affect  the  rights  of  parties  (n). 

In  the  case  of  Stenhouse  v.  Mitchell  (o),  Lord  Eldon  was  of  opinion, 
that  the  words  "debts  due  at  my  death  from  A.,  whether  by  bonds  or 
mortgages,  or  open  accounts,"  would  have  passed  only  debts  ejusdem 
generis  with  the  securities .  specified,  and  would,  therefore,  not  have 


bank.   Adams  v.  Jones,  6  Jones  Bq.  343.    This  case  was  decided   on   the 

221.  ground  that  the  freight  was  not  a  debt 

(j)  Carr  v.  Carr,  1  Meriv.  541,  note  due  to  the  testator  at  the  time  of  his 

to  Devaynes  v.  Noble.     See  also  Parker  death,  because  no  debt  accrued  until  the 

V.  Marchant,  1   Phill.    Ch.   C.  361,  per  service  had  been  completed,  -which  did 

Lord  Lyndhurst.     Accord.  not  happen  till  after  the  death  of  the 

(K)  Bide  v.  Harrison,  L.   R.  17  Eq.  testator. 

76.  (n)  Essington   v.    Vashon,  3  Meriv. 

(0  Petty   v.    Willson,  L.  R.  4  Ch.  434. 

574.  (o)  11  Ves.  356. 

(m)  Stephenson  v.  Dowson,  3  Beav. 
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included  a  judgment  debt,  had  not  the  context  of  the  will  disclosed  a. 
larger  intention  (^). 

The  bequest  of  a  debt  due  on  a  particular  security  will  pass  the 
capital  only,  and  notiarrears  of  interest  due  at  the  testator's  death  {tj)  ;, 
and  e  converso,  the  bequest  of  arrears  of  a  debt  will  not  pass  the  prin- 
cipal (?•). 

In  Collins  v.  Doyle  (s),  a  testatrix  who  was  entitled  to  a  distributive 
share  of  the  assets  of  an  intestate,  to  whom,  at  her  death,  no  adminis- 
tration had  been  taken  out,  bequeathed  "  all  such  sums  of  money  as 
should  be  owing  to  me  at  the  time  of  my  decease  from  G.  B. : "  And 
it  was  holden  by  Lord  GifEord,  that  these  words  would  not  pass  her 
beneficial  interest  in  a  sum  of  money  which  was  then  due  from  G.  B. 
to  the  estate  of  the  intestate. 

But  in  Bainbridge  v.  Bainbridge  {t),  where  testatrix  being  *entitled 
to  her  son's  residuary  estate  (the  amount  of  which  was  unascertained 
at  her  death),  bequeathed  as  follows  :  "  If  any  debts  due  to  me  at  my 
decease,  I  request  my  executors  will  collect  and  pay  into  the  hands  of 
my  children;"  Sir  L.  Shadwell,  V.-C,  held,  that  the  son's  residue 
passed  by  the  request. 

"  Jewels."  In  the  Attorney-General  u.  Harley  (m),  a  testatrix 
"Jewels"  directed  all   her  jewels  to  be  sold  to  pay  her  debts, 

''N'^kf '  es "         except  a  particular  ring  set  with  diamonds,  which  she 
gave  to  a  friend,  and  she  then  bequeathed  the  remainder 
of  her  rings,  her  necklaces  of  every  description,  pearls,  garnets,  cor- 
nelians, and  watches,  to  B. ;  by  a  subsequent  testamentary  disposition 

(p)  But  see  Bridges  v.  Bridges,  Vin.  (r)  Hamilton  «.  Lloyd,  3  Ves.  Jun.  416. 

Abr.  tit.  Devise  (O.  b.)  pi.  13.     Chal-  («)  1  Russ.  Chanc.  Cas.  135. 

mers  ».  Storil,  2  Ves.  &  Bea.  323.  (t)  9  Sim.  16.    But,  it  seems  that  the 

(?)  Roberts  v.   Kuffln,    2  Atk.    113.  estate    out  of    which  the    money  be- 

Harvey    v.    Cooke,    4    Russ.    Cbanc.  queathed  is  payable,  must  have  been 

Cas.  34.    But  where  the  bequest  was  of  got  in  by  the  executor  so  as  to  constitute 

' '  all  my  interest  and  claim  on  house-  a  debt  from  him.     It  is  otherwise  if  the 

hold  property  in  W.  on  which  I  have  estate  has  not  been  so  got  in :  Martin  v. 

a  mortgage  of  1,500?.,"  the  legatee  was  Hobson,  L.  R.  8  Ch.  401 ;  and  see  the 

held  entitled  to  the  arrears  of  interest  observations  of  James,   L.  J.,  in  that 

due  upon  the  mortgage  at  the  time  of  case  on  the  case  of  Bainbridge  i).  Bain- 

the  testator's  death.     Gibbon  v.  Gibbon,  bridge,  ib.  4Q5. 

18  C.  B.  305.    And  where  a  testator  (m)  5  Russ.   173.      A  bag  of  coins 

gave  "the  amount  of  the  bond  from  found  by  executors  in  a  testator's  strong 

J.  H.,"  it  was  held  that  the  legatee  was  box  were   held   not    to  pass  under  a 

entitled  to  the  arrears  of  interest  upon  bequest    of   "jewelry,"      Sudbury  ». 

the  bond  as  well  as  to  the  principal.  Brown,  4  W.  R.  736. 
Harcourt  v.  Morgan,  3  Keen,  374. 
[*1065] 
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she  gave  all  her  trinkets  of  every  denomination,  her  jewels  excepted, 
to  C;  and,  in  another  part  of  the  same  instrument,  directed  her 
jewels  to  be  sold  ;  afterward,  by  a  third  testamentary  instrument,  she 
bequeathed  to  C.  all  her  trinkets  and  pearls,  with  various  specific 
articles,  among  which  were  some  rings  set  with  diamonds  ;  the  tes- 
tatrix was  possessed  of  a  very  valuable  diamond  necklace  and  cross, 
and  of  a  pearl  necklace,  beside  other  necklaces,  and  of  various  diamond 
rings,  besides  those  which  were  specifically  bequeathed  :  And  it  was 
held  by  Lord  Lyndhurst,  that  the  diamond  necklace  and  cross, 
and  the  diamond  rings,  not  specifically  mentioned,  were  not  to  be  sold, 
and  did  pass  to  B.:  His  lordship  further  held,  that  the  pearl  neck- 
laces passed  to  B.,  under  the  gift  of  necklaces  of  every  description, 
and  did  not  pass  to  C.  under  the  gift  of  pearls. 

The  term  "plate"  has  been  held  to  be  confined  to  upj^t^,, 
articles   of    solid    silver  and   not  to   include  a  plated 
service  (a;). 

"  Books."  69  In  Willis  v.  Curtois  (y),  a  question  arose  under  the 
will  of  the  celebrated  Dr.  Willis,  whether  a  collection  ^ggojjj,, 
of  *books  bound  into  volumes,  which  contained  manu- 
script notes  of  his  attendance  upon  King  George  III.,  would  pass  by 
a  bequest  to  his  nephew,  a  gentleman  engaged  in  the  like  branch  of 
the  medical  profession  as  the  testator,  of  "all  and  every  the  books  in 
and  about  my  house  in  Tenterden  Street : "  Lord  Langdale,  M  E,., 
held  in  the  aifirmative. 


(a)  Holden  v.  Ramsbottoni,  4  Gifl.  erty  of  whatever  kind,  except  my  notes, 

205.  bonds,  and  accounts"  will,  Id.     "Rents 

69.  An  unfinished  edition  of  a  boolj  in  arrears  on  the  A.  property  will  in- 

will  pass  under  a  bequest  of  the  book  elude  rents  unpaid  and  rents  collected. 

"  with  the  right  of  renewal  of  all  pre-  Wadsworth    v.    Ruggles,    6  Pick.   63. 

vious   and  future  editions,"   and   not  "All  my  notes"  will    include  bonds, 

under  a  bequest   of    "unsold  copies  but  not  judgments  on  bonds,  Perry  d. 

on    hand."    Hone  v.    Kent,   6  N.  Y.  Maxwell,  3  Dev.  Eq.  487  ;  and  a  gift  of 

390.  a  note  will  carry  with  it  interest  due  on 

"Books  and  papers  of  every  descrip-  it.  Id.     "  Book  accounts  of  the  plumb- 

tion"  include  promissory  notes.     Per-  ing    business,"    bequeathed    with    the 

kins  i>.  Mathes,  49  K.   H.  107.      But  stock,  tools,  and  machinery  of  the  busi- 

" books  and  papers"  will  not  include  a  ness,  will  carry  a  judgment  recovered 

savings  bank  deposit   and  pass  book.  in  testator's  lifetime  on  a  business  book 

Mathes  «.,  Smart,  51  K  H.  438.     "All  account.     Matter     of     Quin,     1    Con- 

my  accounts"  will   not    include  a  de-  noly,  381. 
posit  in  savings  bank.  Gale    v.  Drake,  (y)  1  Beav.  189. 

51  N.  H.  78  ;  but  "  all  my  personal  prop- 
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"  Personal  ornaments."  70    In  the  construction  of  the  same  will,  his 
lordship  held  that  a  pocketbook  and  a  case  of  instru- 

"  Personal   orna-  r  '^ 

ments."  ments,  usually  earned  about  the  person  of  the  testator, 

•did  not  pass  under  a  bequest  of  "  personal  ornaments."  But  the 
learned  judge  inclined  to  be  of  opinion  that  a  gold  pencil  case,  tooth- 
pick case,  lip-salve  box,  and  eyeglass,  similarly  circumstanced,  would 
pass. 

"  Linen."     Under  this  term,  without  qualification,  table  and  bed 
linen,  and  every  article  to  which  that  general  word  can 

"  Linen     and  '  •'  ^ 

■clothes."  i)e  applied  will  pass  :  But  where  there  is  a  bequest  of 

"  all  linen  and  clothes  of  all  kinds,"  it  has  been  held,  that  only  body 
linen  will  pass  (z). 

"  Medals."  By  this  word,  curious  pieces  of  current  coin,  which 
.       ,  J  „  have  been  kept  by  the  testator  with   his  medals,  have 

been  held  to  pass  {a). 

"  Portraits."  Where  a  testator  bequeathed  the  portraits  of  him- 
" Portraits"  ^^'^'  °^  ^^®  grandfather  and  grandmother,  and  of  his 
mother,  and  of  the  Duke  of  Schombei'g,  to  A.  B. ;  and 
the  testator  had  one  portrait  of  himself,  one  of  his  grandfather  and 
grandmother,  and  one  of  his  mother,  and  a  three-quarter  portrait  and 
a,  portrait  in  crayon  of  the  Duke  of  Schomberg,  and  also  a  picture  in 
which  the  duke  is  represented  on  horseback,  with  a  battle  in  the  dis- 
tance ;  it  was  held  that  that  picture  was  a  portrait  of  the  duke,  and 
that  it  passed,  together  with  all  the  other  portraits,  by  the  bequest  (6). 
"Plantation"  in  ^^  should  Seem,  that  by  a  devise  of  a  West  Indian 
tiie  West  Indies.  *plantation,  the  stock,  implements,  utensils,  «fec.,  upon 
it  will  pass  (c). 

Mistakes  in  the  description  of  legacies,'''!  like  those  in  the  description 

of  legatees,  may  be  rectified  by  reference  to  the  terms 

description  of  a  of  the  gift,   and   evidence   of   extrinsic  circumstance, 

legacy. 

taken  together  (d). 

70.  "  Ornaments"  include  personal  (s)  Hunt®.  Hort,  3  Bro.  C.  C.  311. 

jewelry.    Estate  of  Taylor,  75  Cal.  189.  (a)  Biidgman  v.  Dove,  3  Atk.  303. 

"All  my   apparel,    linen,   silver,  and  (J)  Duke  of  Leeds  v.   Amherst,   13 

jewelry  now  contained  in  eight  trunks "  Sim.    459,    affirmed    by    Lord    Lynd- 

will  include  jewelry  found  in  a  valise,  hurst,  C. 

there  being  none  in  the  trunks.    McCoy  (o)  Lushington  «.  Sewell,  1  Sim.  435. 

■».  Vulte,  80  How.  Pr.  365.    But  "  wear-  See  Wood  v.  Gaynon,   1  Ambl.   895. 

ing  apparel "  will  not  include  a  watch  Ante,  p.  *650. 

habitually  Worn  by  testator.     Gooch  v.  71.  The  rule",  as  to  two  or  more  ob- 

Gooch,  33  Me.  585.  jects,  all  answering  partially,  and  none 

(d)  Ante,  p.  *1010,  et  seq.,  a,nA.post,  note  (g), 
[*]067] 
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The  error  of  the  testator,  says  Swinburne  (e),  in  the  proper  name  of 
the  thing  bequeathed,  did  not  hurt  the  validity  of  the  legacy,  so  that 
the  body  or  substance  of  the  thing  bequeathed  is  certain  :  As  for 
instance,  the  testator  bequeathed  his  horse  Cripple,  when  the  name  of 


perfectly,  to  the  description  of  the  -will, 
applies  also  to  tlie  subject  of  the  gift. 
Worthington  11.  Hylyer,  4  Mass.  203  ; 
Boggs  «.  Taylor,  36  O.  St.  604.  And, 
in  general,  evidence  is  admissible  to 
identify  the  subject  of  the  devise, 
Pritchard  «.  Hicks,  1  Paige  370  ;  Ash- 
worth  ®.  Ashworth,  12  O.  St.  381  ; 
Young  ».  Twigg,  37  Md.  630 ;  or  to 
show  that  by  a  bequest  of  "my  bond 
for  $1500,  given  to  A.,"  a  bond  was 
intended  which  the  testator  had  made 
to  B.,  and  delivered  to  A.  as  B.'s  agent, 
Smith  ».  Wyckoff,  3  Sandf .  Ch.  77 ;  or 
to  explain  a  bequest  of  a  right  to  live  in 
testator's  house  "and  enjoy  the  same 
privileges  as  she  now  does,"  Maeck  v. 
Nason,  31  Vt.  115  ;  or  a  bequest  of  the 
"increase"  (actual  or  future)  of  a 
female  slave,  Reno  ».  Davis,  4  Hen. 
&  Man.  383.  So,  in  Roman  Catholic 
Orphan  Asylum  «i.  Emmons,  3  Bradf . 
144,  a  bequest  of  shares  in  "the 
Mechanics'  Bank  so  usually  called  in 
the  city  of  New  York"  was  held  to 
pass  testator's  shares  in  the  "  City 
Bank"  on  its  being  shown  that  he 
never  had  any  in  the  Mechanics'  Bank. 
So,  "  dollars  "  may  be  shown  to  mean 
Confederate  dollars.  Elder  «.  Ogletree, 
36  Ga.  64.  So,  where  a  devise  Is 
charged  with  a  payment  of  $135  to  tes- 
tator's widow  for  her  life,  it  has  been 
held  to  mean  $135  per  annum.  Estate 
of  Hellerman,  17  Phila.  495.  So,  a  be- 
quest to  testator'^  widow  of  ' '  all  rents 
in  arrear  on  her  real  estate"  may  be 
shown  by  memoranda  written  and 
signed  by  testator  to  mean  all  moneys 
received  by  him  as  rents  or  others  from 
his    wife's   property.      Wadsworth    v. 


Ruggles,  6  Pick.  63.  A  gift  "to  my 
wife  the  provision  made  for  her  by  the 
statutes  I  deem  sufficient,"  and  residue 
to  A.  after  payment  of  bequests,  gives 
the  wife  what  she  would  have  taken 
under  the  intestate  laws.  Kelly  t>. 
Reynolds,  39  Mich.  464.  But  "so 
much  of  my  property,  real  and  personal, 
as  is  allowed  by  law  to  widows  in  case 
no  will  is  made,  or  in  lieu  of  personal 
property  allowed  her  by  law,  $500," 
refers  to  widow's  right  to  select  $450  in 
specific  property,  and  not  to  her  third 
of  the  real  property.  Kinney  v.  Kin- 
ney, 34  Mich.  350.  Where  testator 
provided  for  his  decent  burial  and  ' '  so 
much  of  my  estate  I  give  to  A."  (his 
only  son)  without  other  provisions,  it 
was  held  to  carry  his  entire  estate.  Gar- 
rett v.  Wheeless,  69  Ga.  466  ;  Morgan  «. 
Huggins,  43  Fed.  Rep.  869. 

In  Andress  11.  Weller,  3  Gr.  Ch 
(N.  J.)  604,  the  evidence  of  the  scrivener 
that  he  had  omitted  a  legacy  directed 
by  the  testator,  was  held  Inadmissible. 
So  too,  Comstock  ».  Hadlyme,  8  Conn. 
354 ;  Harrison  v.  Morton,  3  Swan  461 ; 
Hawman  v.  Thomas,  44  Md.  30  ;  Ros- 
borough  v.  Hemphill,  5  Rich.  Eq.  95. 
But  it  is  competent  to  prove  under  the 
statute  of  Massachusetts  that  the  omis- 
sion of  children  by  the  testator  in  his 
will  was  intentional  and  not  an  over- 
sight. Ramsdill  v.  Wentworth,  101 
Mass.  135 ;  Buckley  b.  Gerard,  133 
Mass.  8  ;  Peters  ».  Siders,  136  Id.  135  ; 
Converse  «.  Wales,  4  Allen  513  ;  Wil- 
son D.  Foskett,  6  Mete.  404.  So,  in 
Whittemore  b.  Russell,  80  Me.  397. 
But  in  Rhode  Island  the  rule  is  other- 
wise.   Chace  «.  Chace,  6  R.  I.  407.    But 


(«)  Pt.  7,  s.  5,  pi.  7.     See  also  Godolph.  Pt.  3,  c.  25,  s.  10. 
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the  horse  was  Tulip  ;  this  mistake  shall  not  make  the  legacy  void  ; 
for  the  legatary  may  have  the  horse  by  the  last  denomination  ;  for 
the  testator's  meaning  was  certain,  that  he  should  have  the  horse ;  if 
therefore  he  hath  the  thing  devised,  it  is  not  material  if  he  hath  it  by 
the  right  or  the  wrong  name. 

Accordingly,  in  Door  v.  Geary  (/),  where  a  husband  bequeathed 
to  his  wife  700^.  East  India  stock,  having  none  ;  but  there  was  700^. 
bank  stock,  to  the  surplus  of  which  the  wife  was  entitled  as  an 
executrJK,  after  payment  of  her  testator's  debts,  and  which  the  hus- 
band afterward  transferred  in  his  own  name  :  Lord  Hardwicke  held, 
that  the  700^.  bank  stock  should  go  to  the  wife  ;  the  learned  judge 
being  of  opinion,  that,  as  it  was  a  case  merely  of  error  of  description, 
the  words  "  East  India  "  should  be  rejected  :  and  his  lordship  said  it 
was  no  greater  mistake  than  the  devise  of  a  black  horse,  the  testator 


in  South  Carolina  the  court  admitted 
parol  evidence  that  the  name  of  one 
child  was  omitted  by  mistake.  Geers  «. 
Winds,  4  Desaus.  85. 

"  In  regard  to  mistakes  in  Wills, 
there  is  no  doubt  that  courts  of  equity- 
have  jurisdiction  to  correct  them  when 
they  are  apparent  on  the  face  of  the 
Will,  or  may  be  made  out  by  a  due  con- 
struction of  its  terms ;  for  in  cases  of 
Wills  the  intention  will  prevail  over  the 
words.  But  then  the  mistake  must  be 
apparent  on  the  face  of  the  Will,  other- 
wise there  can  be  no  relief."  Story  Eq. 
Jur.  §  179.  Parol  evidence  is  inadmis- 
sible where  there  is  no  ambiguity,  e.  g., 
to  show  that  "notes  or  mortgages  in 
my  favor  against  A."  meant  a  note  of 
B.  secured  by  mortgage  assumed  by  A. 
on  land  which  A.  had  bought,  Wood- 
ruff V.  Migeon,  46  Conn.  236  ;  or  to  show 
that  the  scrivener  had  used  other  words 
than  those  directed  by  the  testator, 
Iddings  «.  Iddings,  7  Serg.  &  R.  Ill ; 
or  that  a  devise  to  A.,  B.,  and  C.  as  ten- 
ants in  common  should  have  been  to  A. 
for  life  with  remainder  to  B.  and  C. , 
Clark  «.  Clark,  2  Lea  723.  And  in  the 
case  of  the  American  Bible  Society  «. 


Pratt,  9  Allen  109,  a  bequest  of  "all 
moneys  due  me  at  the  time  of  my 
decease  from  the  Dedham  Bank,  Ded- 
ham,"  was  not  allowed  to  pass  deposits 
in  the  "  Dedham  Institution  for  Sav- 
ings," although  testator  had  never  had 
a  deposit  in  the  "  Dedham  Bank."  A 
mere  blank  cannot  be  filled  by  proof  of 
testator's  intention,  e.  g.,  a  direction  to 
purchase  land  not  exceeding  the  value 

of  dollars.    Estate  of  Traylor,  81 

Cal.  9.  But  such  blanks  will  not  ren- 
der void  a  general  power  of  sale  in  the 
will.  Clark  «.  Denton,  9  Stew.  (N.  J.) 
419.  "  It  would  be  a  dangerous  doc- 
trine to  establish,  and  one  without  prec- 
edent, that  where  the  language  of  the 
Will  is  plain,  and  the  residuary  clause, 
in  terms  disposes  of  the  whole  estate, 
and  there  are  no  qualifying  words  in 
any  part  of  the  Will,  you  may  introduce 
extrinsic  evidence  to  show  that  the  tes- 
tator did  not  know  that  certain  prop- 
erty which  he  owned  actually  belonged 
to  him  for  the  purpose  of  restricting 
the  natural  meaning  and  operation  of 
the  Will."  Bartol,  C.  J., in  Stannard ». 
Barnum,  51  Md.  440,  451. 


(J)  1  Yes.  Sen.  255. 
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having  only  a  white  horse,  where  the  word  "black"  shall  be 
rejected  (g). 

*Again,  whei-e  the  intention  of  the  testator  is  plain,  a  mistake  in 
his  calculationTa  shall  not  defeat  that  intention.  Thus  sphere  intention 
in  Milner  v.  Milner  (/i),  Sir  W.  Milner  bequeathed  a  fn°'caicuiatf(Jn'*''^ 
legacy  in  this  manner:"  I  give  my  daughter  Mary  win  not  defeat  it. 
3,500^.,  which  with  6,000Z.  she  is  entitled  to  by  my  marriage  settle- 
ment, and  500?.  from  her  father-in-law,  make  up  10,000?.,  which  I 
design  for  her  fortune  :  "  In  fact  she  was  entitled  only  to  5,000?. 
by  the  settlement  :  And  Lord  Hardwicke  held,  that  she  was 
entitled  to  have  4,500?.  under  the  will.  Again,  in  Ouseley  v.  Ans- 
truther  (%),  a  testator  after  reciting,  inaccurately,  that  his  wife  was 
entitled  for  life  to  39,000?.  settled  on  his  marriage,  which  he  stated 
would,  at  four  per  cent.,  yield  1,560?.,  directed  his  trustees  to  add  an 
annuity  of  440?.  to  raise  her  jointure  to  2,000?.:  And  it  was  held  that 
she  was  entitled  to  have  her  annuity  made  up  to  2,000?.  at  all 
events  (/<;). 

So  in  Trevor  v.  Trevor  (?),  a  testator  gave  his  wife  an  annuity  of 
100?.  and  the  sum  of  1,000?.,  which  he  considered  would,  with  the 
property  she  was  entitled  to  after  his  death,  make  up  to  her  an  income 
of  2,500?.  a  year.     In  fact  those  gifts  made  up  her  income  only  to 

iSJ)  See  also  Swinb.  Pt.  7,  s.  5,  pi.  16.  gages  which  I  now  hold  on  their  prop- 

Selwood  «.   Mildmay,  3  Ves.  806,  810,  erty "  carries    three   mortgages   which 

and  the  remarks  on  this  case  of  Tindal,  the  testator  then   held  on   their  prop- 

C.  J.,  in  Miller  ».  Travers,  8  Bingh.  253,  erty,  but  the  testator's  intention  cannot 

and  of   Lord  Langdale,   Lindgren    ■».  be  shown  by  proof  of  his  instructions  to 

Lindgren,  9  Beav.  363,  363,  365.     Gal-  the  scrivener.     Cleveland  v.  Carson,  10 

lini  ®.  Noble,  3  Meriv.  691.     Alford  «.  Stew.  (N.  J.)  377. 

Green,  5  Madd.  93.     King  e.  Wright,  But  a  bequest  of  "  one  mortgage  "  on 

14  Sim.  400."   Howard  v.  Conway,   1  A.  will  not  pass  two,  nor  will  "mort- 

Coll.  87.     Purchase  «.  Shallis,  3  H.  &  gages  by  A."  (who  had  executed  two 

Tw.  354.     Quennell  t>.  Turner,  18  Beav.  mortgages)  to  testator  include  a  third 

340.     Goodlad  ».  Burnett,    1    Kay   &  mortgage  by  A. 's  wife,  Johnson  «.  Goss, 

J.  841.     Edmunds  ».  Waugh,  4  Drew.  138  Mass.  483  ;  and  it  cannot  be  shown 

375.     Waters  «.  Wood,  5  De  G.  &  Sm.  by  the  evidence  of  the  scrivener  that 

717.     Thompson  n.  Whitelock,  4  De  G.  testator  intended  two-thirds  of  a  certain 

&  J.  490.     Morgan  «.  Middlemiss,  35  property  in  a  devise  by  him  of  one- 

Beav.  278.     Ives  ■».  Dodgson,  L.  R.  9  third,  the  context  not  indicating  such 

Eq.  401.  intention.     Jones  v.  Jones,  3  Beas.  336. 

73.  Thus,  by  a  bequest  of  "the  re-  (]i)  1  Ves.  Sen.  106. 

maining    two-fifths  "  one-fifth  (which  (§)  10  Beav.  459. 

was  all  that  remained)  was  intended.  (A;)  See  also  Read  ».  Strangeways,  14 

Ellis  ».  Fairbanks,  133  Mass.  485.    So,  a  Beav.  139. 

bequest  to  A.  and  B.  of  "the  two  mort-  (0  5  Russ.  34. 
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1,800^.  a  year  :  And  Sir  John  Leach,  M.  R.,  held,  that  she  was  enti- 
tled to  have  the  deficiency  supplied  out  of  the  testator's  residuary 
estate.  Again,  in  Jordan  v.  Portescue  (m),  a  testator  by  a  codicil 
gave  to  a  legatee  "  500^.  in  addition  to  1,500^.  which  I  had  before 
bequeathed  to  him : "  The  testator  had  in  fact  bequeathed  to  him 
1,000?.  only  :  And  it  was  held  that  the  legatee  was  entitled  to  2,000?. 
by  implication. 

But  in  a  late  case,  where  a  testator  after  reciting  that  he  had  ad- 
vanced to  a  legatee  a  certain  sum  directed  that  sum  to  be  considered 
as  a  payment  on  account  of  the  legacy,  and  the  *advance  in  fact  made 
was  less  than  the  sum  recited  as  having  been  advanced,  the  legatee 
was  held  to  be  bound  by  the  erroneous  recital,  and  the  sum  mentioned 
by  the  testator  was  deducted  from  the  legacy  (n). 

And  it  has  been  held  that  where  a  testator  has  given  a  certain  sura 
as  a  debt  due  to  the  person  to  whom  he  gives  it,  the  circumstance 
that  he  does  not  owe  to  that  person  so  much  as  he  has  given  will,  in 
the  absence  of  evidence  of  intention  to  confer  a  bounty  on  the  donee, 
either  express  or  to  be  inferred  from  the  whole  will,  cut  down  the 
amount  of  the  bequest  to  the  amount  of  the  debt  actually  due  from 
the  testator.  Thus  in  Wilson  v.  Morley  (o)  a  testator  directed  his 
debts  to  be  paid,  "  including  a  debt  of  300?.  owing  from  me  to  my 
daughter."  He  owed  his  daughter  150?.  only.  It  was  held  that  she 
was  not  entitled  to  receive  more  than  the  150?. 

The  rules,  which  there  already  has  been  occasion  to  state  (  p)  as  to 
Admissibility  of  t^e  admissibility  of  evidence  of  extrinsic  facts,  and  of 
Snathe'"  tMng  extrinsic  evidence  of  intention,  in  order  to  enable  the 
bequeathed.  court  to  identify  ^^\&  person  intended  by  the  testator  to 

be  the  object  of  his  bounty,  are  equally  applicable,  mutatis  mutandis, 
as  to  the  admissibility  of  such  evidence  for  the  purpose  of  making 
certain  the  thing  intended  to  be  bequeathed  by  him  (cj). 

(m)  10  Beav.  259.  (o)  5  C.  D.  776.    In  this  case  Pry,  J., 

(n)  Re  Aird's  Estate,  13  C.  D.   291.  distinguished  the  case  of  Whitfield  v. 

This  was  followed  in  Re  Wood,  32  C.  Clemment,  1  Mer.  402,  on  the  ground 

D.  617,  in  which  case  Re  Taylor's  Es-  that  in  that  case  there  was  inferred  an 

tate,  23  C.  D.  495,  was  referred  to  in  intention  to  confer  a  bounty, 

argument    as  in  effect  overruling  Re  (p)  Ante,  p.  *1012,  et  mq. 

Aird.     North,  J.,   however,  held  that  (q)  See    further,     on    this    subject, 

he  was  not  bound  by  Re  Taylor,  inas-  Lindgren  v.   Lindgren,    9  Beav.   358. 

much  as  that  case  did  notln  terms  over-  Rioketts  v.  Turquand,  1  H.  L.  C.  473. 

rule  Re  Aird,  and  as  the  decision  of  the  Webb  v.  Byng,  1  Kay  &  J.  580.     Hew- 

Court  of  Appeal  therein  was  based  on  the  son  ®.  Reed,  6  Madd.  431.     See  also  Cas- 

very  special  words  of  the  will  and  codicil.  tie  ®.  Fox,  L.  R.   11  Eq.   543.     If,  on 
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*It  may  here  be  observed  that  what  a  party  is  entitled  to  under  a  con- 
tract he  may  well  be  taken  to  consider  as  his  own.  Thus  property  con- 
lands  contracted  for  will  pass  by  a  general  devise  of  all  Sor^wmpass'by 
the  testator's  lands  and  of  all  the  lands  purchased  by  a8^Sto°9°ic- 
him,  although  he  had  other  lands  purchased  and  actually  tuai  property. 
conveyed  (f).  And  so  if  a  testator  contract  for  the  purchase  and 
transfer  of  a  particular  description  of  stock,  and  then  bequeaths  all 
he  possesses  or  has  of  such  stock,  it  will  pass  (s).  So  if  a  testator, 
having  contracted  for  the  purchase  of  a  large  quantity  of  wool, 
should  make  his  will,  bequeathing  to  one  person  all  his  personal  estate 
except  his  wool,  and  to  another  all  his  wool,  this  would  be  a  good 
bequest  of  the  wool,  although  the  party  contracting  to  sell  it  had  it 
not  himself,  but  had  to  procure  it  to  enable  him  to  fulfill  his  con- 
tract (i). 

*SECTION  V. 
Of  legacies  vested  or  contingent. 

There  has  already  been  occasion  to  show  (m),  that  contingent  and 
executory  interests,  though  they  do  not  vest  in  possession,  may  vest 

such  evidence  being  admitted,  it  appears 
that  there  was  property  correctly 
answering  to  the  specified  description, 
no  evidence  can  be  admitted  to  show 
tliat  the  bequest  was  intended  to  apply 
■  to  other  property  :  Horwood  v.  Grif- 
fith, 4  De  Gex,  M.  &  G.  708,  by  Lord 
Justice  Turner.  Webber  v.  Stanley, 
16  C.  B.  N.  S.  698.  Two  rules  which 
have  been  laid  down  with  reference  to 
uncertain  description  of  lands  the  sub- 
ject of  devises,  and  the  admissibility  of 
extrinsic  evidence,  seem  equally  applica- 
ble to  bequests  of  personalty.  These 
rules  are  firstly  :  that,  when  a  devise  is 
made  in  terms  which  apply  specifically 
to  a  definite  subject,  the  operation  of 
that  devise  cannot  be  extended  beyond 
the  very  terms  in  which  it  is  expressed  ; 
nor  can  evidence  be  resorted  to  for  the 
purpose  of  showing  that  something 
different  from  the  description  was 
intended  by  the  testator.  Secondly, 
that  if  the  words  of  description  when 
examined  do  not  fit  with  accuracy,  and 


if  there  must  be  some  modification  of 
some  part  of  them,  in  order  to  place  a 
sensible  construction  on  the  will,  the 
whole  thing  must  be  looked  at  fairly, 
in  order  to  see  what  are  the  leading 
words  of  description  and  what  is  sub- 
ordinate matter,  and  for  this  purpose 
evidence  of  extrinsic  facts  may  be  re- 
garded.     Whitfield  v.  Langdale,  1  C. 

D.  61,  74.     Hardwick  v.  Hardwick,  L. 

E.  16  Eq.  168,  175.  See  also  Gordon 
«.  Gordon,  L.  E.  5  H.  L.  354.  Hall  v. 
Hill,  4  Ir.  Eq.  Eep.  37.  Millard  ii. 
Bailey,  L.  E.  1  Eq.  378. 

if)  Acherley  v.  Vernon,  10  Mod.  518, 
536. 

(a)  Collison  v.  Girling,  4  M.  &Cr.  63, 
75.     See  also  Ellis  ».  Eden,  35  Beav.  483. 

(*)  Collison  V.  Girling,  4  M.  &  Cr.  74, 
75.  See  also  Field  v.  Peckett,  39  Beav. 
578,  where  cabinets  ordered  and  made 
but  not  delivered  to  the  testator  before 
his  death  passed  under  a  bequest  of 
"  furniture." 

(u)  Ante,  p.  *773. 
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in  right,  so  as  to  be  transmissible  to  the  executors  or  administrators 
of  the. party  dying  before  the  contingency  on  which  they  depend, 
takes  effect :  But  where  that  contingency  is  the  endurance  of  life  of 
the  party  till  a  particular  period,  the  interest  will  obviously  be  alto- 
gether extinguished  by  his  death  before  that  period. 

The  object  Of  the  present  section  is  to  ascertain  the  circumstances 
under  which  a  legacy  is  to  be  regarded  as  a  vested 
interest,  or  as  contingent  on  the  event  of  the  endurance 
of  the  life  of  the  legatee  :  or,  in  other  words,  in  what  oases  the 
interest  in  a  legacy  will  be  so  fixed  as  to  be  transmissible  to  the  exec- 
utor or  administrator  of  the  legatee,  though  he  die  before  the  time 
arrives  for  the  payment  of  the  money  ;  and  on  the  other  hand,  in  what 
cases  the  legacy  will  lapse  by  the  death  of  the  legatee. 

The  general  principle,  as  to  the  lapse  of  legacies  by  the  death  of 
General  principle  ^^  legatee,  may  be  stated  to  be,  that  if  the  legatee  die 
acieB'brde°ath^of  t)efore  the  testator's  decease,  or  before  any  other  condi- 
legatee.  tjon  precedent  to  the  vesting  of  the  legacy  is  performed, 

the  legacy  lapses,  and  is  not  payable  to  the  executors  or  adminis- 
trators of  the  legatee.  It  is  proposed,  in '  pursuing  this  subject,  to 
treat,  Ist.  Of  legacies  lapsed  by  the  death  of  the  legatee  before  the 
death  of  the  testator :  2ndly.  Of  legacies  lapsed  by  the  death  of  the 
legatee  after  the  death  of  the  testator  :  3rdly.  Of  the  lapse  of  lega- 
cies charged  on  a  real  fund  :  4th.  Of  the  lapse  of  legacies  charged  on 
a  mixed  fund  of  realty  and  personalty. 

*\.  Of  legacies  lapsed  by  the  death  of  the  legatee  before  the  testator. 

It  has  been  established  from  the  earliest  periods,  both  in  the 
General  rule  that  ecclesiastical  courts  and  in  equity,  that  unless  the  leg- 

nnless  the  legatee  .         .  i        .      .    .         ^i,      i  ■  •  ■   i      i     , 

survive  the  tes-  atee  survive  tne  testator,  the  legacv  is  extinguished  :  i 

tator  the  legacy         .  '  o      ./  o 

lapses :  neither  can  the  executors  or  administrators  of  the  leg- 

1.  "The  liability  of  a  testamentary  Dana   205;    Alexander   v.   Waller,  6 

gift  to  failure  (or,  as  it  Is  generally  Bush  341  ;  Ballard  v.  Ballard,  18  Pick. 

termed,  lapse)  by  reason  of  the  decease  41  ;  Comfort  «.  Mather,  2  Watts  &  S. 

of  its  object  in  the  testator's  lifetime,  is  450  ;  Prescott  v.  Prescott,  7  Mete.  145  ; 

a  necessary  consequence  of  the  ambu-  Birdsall  v.  Hewlett,  1  Paige  32 ;  Trippe 

latory  nature  of  wills  ;  which,  not  tak-  v.  Prazier,  4  Har.  &  J.  446  ;  Dunlap  v. 

ing  eflEect  until  the  death  of  the  testator,  Dunlap,  4  Desaus.  314  ;  Davis  v.  Taul, 

can  communicate  no  benefit  to  persons  6  Dana  52  ;  Martin  «.  Lachasse,  47  Mo. 

who  previously  die,"  IJarman  on  Wills  591  ;  Glenn  v.  Belt,  7  Gill  &  J.  363; 

617  ;  2  Eedfield  on  Wills  157  ;  1  Roper  Torrance  v.  Torrance,  4  Md.  11 ;  Lefler 

on  Legacies  463  ;   Theobald  on  Wills  ii.  Rowland,  Phill.  Eq.  143  ;  Tongue  v. 

442  ;  4  Kent  541  ;  Gore  «.  Stevens,  1  Nutwell,  13  Md.  415  ;  Perry  v.  Logan, 
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atee  demand  the  same  (w).  And  Swinburne  puts  the  case  of  the 
testator  and  legatee  being  drowned  in  the  same  ship,  or  both  being 
struck  to  death  by  the  fall  of  a  house,  in  which  case  he  lays  it 
down,  that  as  they  both  died  at  the  same  time,  the  legacy  is  not 
due,  and  consequently  not  transmissible  to  the  executors  or  adminis- 
trators of  the  legatee.  In  cases  of  this  kind  the  question  of  survivor- 
ship is,  by  the  law  of  England,  a  matter  of  evidence  merely,  and,  in 
the  absence  of  evidence,  there  is  no  rule  or  conclusion  of  law  on  the 
subject :  2    And  as  the  onus  of  proof  lies  on  the  representatives  of  the 


5  Rich.  Eq.  303  ;  especially  where  the 
legatee's  death  occurred  and  was  known 
to  testator  before  he  made  the  will, 
Stennett  v.  Hall,  74  la.  379.  And 
3,  devise  to  testator's  wife  will  lapse  by 
her  death  before  him,  although  she 
Jiad  conveyed  the  land  to  him  before 
marriage  in  consideration  of  the  mar- 
riage. Pitman  v.  Burr,  79  Mich.  539. 
The  lapse  of  a  bequest  to  A.  carries 
with  it  the  proviso  that  A.'s  father 
•(who  survived  testator)  should  have  the 
interest  for  his  lifetime.  Cook  u.  Lan- 
ning,  13  Stew.  (N.  J.)  369.  So,  where 
the  beneficiary  dies  before  the  testator, 
the  gift  will  lapse  although  in  the  form 
■of  a  trust  for  his  support,  Burleyson  v. 
Whitley,  97  N.  C.  395  ;  or  a  power  to 
•sell  and  pay  him  the  proceeds,  Beeson 
«.  Breading,  77  Pa.  St.  156.  But  the 
•death  before  tlie  testator  of  his  child 
A.  will  not  destroy  a  gift  to  another 
child  B.  of  the  share  which  A.  would 
have  received.  Levy  v.  Barrett,  7  8. 
C.  35. 

Where  a  lapsed  legacy  is  charged  on 
land  devised  to  another,  the  charge,  so 
far  as  it  is  a  mere  charge  and  not  a  con- 
dition, lapses.  1  Jarman  on  Wills  631  ; 
1  Roper  on  Legacies  500  ;  3  Redfleld 
on  Wills  173.  See  Macknet «.  Macknet, 
9  C.  E.  Gr.  377  ;  Birdsall  v.  Hewlett,  1 
Paige  33  ;  Harris  v.  Fly,  7  Paige  431 ; 
Hillis  D.  Hillis,  16  Hun  76  ;  Whitehead 
V.  Thompson,  79  N.  0.  450  ;  Morris  v. 
Jameson,  3  Peur.  &  W.  399  ;  Spence  v. 


Robins,  6  Gill  &  J.  507;  Helms  v. 
Franciscus,  3  Bland  Ch.  544,  560. 

In  Birdsall  v.  Hewlett,  ubi  supra. 
Chancellor  Walworth  says :  "  It  is 
undoubtedly  a  general  rule  that  leg- 
acies charged  upon  the  real  estate  and 
payable  at  a  future  day  are  not  vested 
and  become  lapsed  if  the  legatee  dies 
before  the  time  of  payment  arrives. 
This  rule  was  at  first  adopted  without 
any  exceptions,  and  in  direct  opposition 
to  that  which  existed  in  relation  to  leg- 
acies payable  out  of  the  personal  estate. 
This  was  done  for  the  benefit  of  the 
heir-at-law,  who  was  a  particular  favor- 
ite of  the  English  courts.  I  am  not 
aware  that  it  has  ever  been  extended  to 
a  case  where  the  estate  was  given  to 
a  stranger  upon  the  express  condition 
that  he  paid  the  legacy  charged 
thereon  ;  and  the  rule  has  long  since 
been  much  narrowed  down,  even  as 
between  the  legatees  and  the  heir-at- 
law." 

(«)  Swinb.  Pt.  7,  s.  33,  pi.  it  Godolph. 
Pt.  3,  c.  35,  s.  35.  Wentw.  Off.  Ex. 
436,  14th  edit. 

3.  Moehring  v.  Mitchell,  1  Barb. 
Ch.  364  ;  Coye  «.  Leach,  8  Met.  371 ; 
Newell «.  Nichols,  75  N.  Y.  78  :  Stinde 
B.  Goodrich,  3  Redf.  87  ;  Russell  «. 
Hallett,  33  Kan.  376.  But  where  both 
husband  and  wife  perished  at  sea  on 
a  wreck  caused  by  explosion  of  the 
boiler,  and  the  wife  was  last  seen,  and 
was  crying  out  after  the  explosion  for 
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legatee,  they  cannot  claim  the  legacy,  unless  they  can  produce  posi- 
tive evidence  that  he  was  the  survivor  (a;j. 

*Not  only  in  cases  of  bequests  of  money,  or  of  other  chattels  in 
possession,  but  also  of  a  debt  due  from  the  legatee  to  the  testator, 
the  legacy  will  lapse  by  his  death  before  the  testator,  and  the  executor 
of  the  legatee  must  pay  the  money  :  3  Thus  in  Maitland  v.  Adair  (y), 
the  words  in  the  will  were,  "  I  devise  to  my  brother  2,000^. :  I  also 


her  husband,  it  was  held  to  be  evideince 
of  her  having  survived  him.  Pell  ®. 
Ball,  Cheves  Eq.  99.  That  one  was 
last  seen  alive  has  been  held,  however, 
to  raise  no  presumption  of  his  survivoPr 
ship.  Matter  of  Ridgeway,  4  Eedf. 
336.  In  California,  the  statute  pre- 
scribes rules  for  determining  survivor- 
ship in  such  cases.  Code  Civ.  Pro. 
§  1963.  But  these  do  not  exclude  evi- 
dence aliunde  against  the  presumption. 
Sanders  v.  Simcich,  65  Cal.  50. 

(a)  Underwood  v.  Wing,  4  De  Gex, 
M.  &  a.  633.  19  Beav.  459.  Taylor 
®.  Diplock,  3  Phillim.  361,  ante,  p.  *403. 
Satterthwaite  v.  Powell,  1  Curt.  705. 
Barnett  v.  Tugwell,  31  Beav.  333.  It 
will  be  observed  that  Swinburne,  in 
the  passage  above  cited,  assumes  that 
the  testator  and  legatee  must  be  taken 
to  have  died  at  the  same  time  :  And  it 
appears  to  have  been  sometimes  deemed 
a  rule  in  the  Ecclesiastical  Court,  that 
they  must,  under  such  circumstances, 
be  presumed  to  have  perished  at  the 
same  moment,  unless  proof  can  be  ob- 
tained as  to  the  exact  time  when  either 
of  them  di^  :  In  the  Goods  of  Selwyn, 

3  Hagg.  749.  But  it  can  hardly  be 
assumed  as  a  fact  that  two  human 
beings  ceased  to  breathe  at  the  same 
moment  of  time  :  Underwood  v.  Wing, 

4  De  Gex,  M.  &  G.  661,  by  Lord  Cran- 
worth,  C.  And  in  the  same  case,  in 
the  House  of  Lords,  sub  nom.  Wing  v. 
Angrave,  8  H.  L.  C.  183,  it  was  laid 
down  that  there  is  no  presumption  of 
law  arising  from  age  or  sex  as  to  sur- 
vivorship among  persons  whose  death 
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is  occasioned  by  one  and  the  same 
cause  :  Nor  is  there  any  presumption 
of  law  that  all  died  at  the  same  time. 
But  the  question  is  one  of  fact,  depend- 
ing wholly  on  evidence ;  and  if  the  evi- 
dence does  not  establish  the  survivor- 
ship of  any  one,  the  law  will  treat  it 
as  matter  incapable  of  being  deter- 
mined :  The  onus  probandi  is  on  the 
person  asserting  the  affirmative  :  See 
In  the  Goods  of  Shilling,  Dea.  &  Sw. 
183.  See  also,  on  this  subject,  Wright 
«.  Sarmuda,  reported  in  the  notes  to 
3  Phillim.  366,  and  in  Evans'  edit,  of  3 
Salk.  593  {nomine  Wright  «.  Nether- 
wood).  General  Stanwix's  Case,  re- 
ported as  Rex  v.  Dr.  Hay,  1  W.  Bl. 
640.  Broughton  v.  Randall,  Cro.  Eliz. 
503.  Hitchcock  v.  Beardsley,  West'a 
Cas.  temp.  Hard.  445  (stated  ante, 
p.  *743).,  Colvin  v.  Procurator-Gen.,  1 
Hagg.  93.  Sillick  v.  Booth,  1  Y.  & 
Coll.  Ch.  C.  117,  136.  Ommaney  v. 
Stilwell,  33  Beav.  338.  In  the  Goods, 
of  Wainwright,  1  Sw.  &  Tr.  357.  In 
the  Goods  of  Wheeler,  31  L.  J.,  P.  M. 
&  A.  40.  In  the  Goods  of  Carmichael, 
33  L.  J.,  P.  M.  &  A.  70.  Re  Green's 
Settlement,  L.  R.  1  Eq.  888.  In  the 
Goods  of  Alston,  [1893]  P.  143. 

3.  So  where  the  legacy  is  to  A.,  with 
a  direction  that  the  amount  due  from 
A.'s  son  B.  to  the  testator  be  applied  on 
account  of  the  legacy,  both  legacy  and 
direction  as  to  B.  will  fail  on  A.'s  death 
before  testator.  University  Appeal,  97 
Pa.  St.  187. 

(y)  3  Ves.  331. 
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return  him  his  bond  for  400?.,  with  interest  thereon,  which  he  owes- 
me  :  "  The  brother  died  in  the  lifetime  of  the  testator  :  The  bond 
was  a  joint  bond  in  the  Scotch  form,  by  the  testator's  brother  and  son  : 
The  question  was,  whether  the  disposition  of  the  bond  by  the  will 
amounted  to  a  release,  or  was  only  a  legacy,  and  therefore  lapsed  : 
Lord  Loughborough,  C,  held  very  clearly,  that  it  was  a  legacy  to  the 
brother  which  had  lapsed  (»). 

Where,  howevei-,  a  testator  by  his  will  declared  that  one-fifth  of  the 
residue  of  his  personal  estate  should  be  divided  amongst  certain  of 
his  creditors  named  in  a  schedule  to  his  will,  and  the  schedule  con- 
tained both  the  names  of  the  creditors  and  the  debts  due  to  them 
respectively,  the  remedy  for  the  recovery  of  which  was  ban-ed  by  the 
Statute  of  Limitations  :  it  was  held  by  Lord  Lyndhurst,  C.  B.,  and 
afterward  by  Alderson,  B.,  that  the  parties  so  named  in  the  schedule 
were  not  to  be  considered  as  legatees,  but  as  creditors,  and  consequentlv 
that  the  representatives  of  such  as  *died  in  the  testator's  lifetime 
were  entitled  to  the  benefit  of  the  will  (a). 

Even  in  a  case  where,  a  legacy  is  given  to  a  man  and  his  executors, 
administrators,  and  assigns,  or  to  a  man  and  his  repre-  even  where  the 
sentatihes,  if  the  legatee  dies  before  the  testatoi-,  though  thf^fegafe™  and 
the  executors  are  named,  yet  the  legacy  is  lost :  for  the  ^'^^''^'^t°^'<  *<=•- 
words  "executors,  administrators  and  assigns,  &c.,"  are  considered  as 
only  descriptive  of  the  interest  bequeathed  ;  *  and  those  who  take  by 
(z)  See  further  on  this  subject,  Elliott  Kay  &  J.  630.  S.  C,  Tiomine  Turner 
«.  Davenport,  1  P.  Wms.  83.  Toplis  v.  v.  Martin,  coram  Lord  Cranworth,  C, 
Baker,  3  Cox,  118.  Izoq  ».  Butler,  2  7  De  Gex,  M.  &  G.  439. 
Price,  34.     Att.-Gen.  v.  Holbrook,  3  Y.  4.  The  use  of  such  words  of  limita- 

&  J.  114;  S.  C.  13  Price,  407.  tion  as  "heirs,"  "heirs  and  assigns," 

{a)  Williamson  v.  Naylor,  3  Y  &  Coll.  with  or  without  the  conjunction  ' '  and  " 
308.  See  also  Accord.  Pliilips  v.  Philips,  or  "  or,"  will  not  prevent  a  lapse,  unless 
3  Hare,  381.  Where  a  testator,  who  it  is  clear  from  the  context  that  the  tes- 
was  a  certificated  bankrupt,  directed  his  tator  intended  to  provide  for  a  substitu- 
executors  to  pay  in  full  all  his  creditors  tion  in  case  of  the  death  of  the  first 
who  had  proved  in  the  bankruptcy,  it  named  legatee  or  devisee.  3  Jarmau  on 
was  held  that  this  direction  must  be  Wills  630.  Thus,  in  Kimball  v.  Story, 
regarded  as  a  bounty,  not  only  in  favor  108  Mass.  383,  where  the  gift  was  "to 
of  those  creditors  who  survived  the  A.,  his  heirs  and  assigns,"  the  words- 
testator,  but  of  the  representatives  of  were  held  to  be  words  of  limitation,  not 
those  who  predeceased  him  ;  for  that  preventive  of  a  lapse  by  A.'s  death 
his  object  was  to  discharge  a  moral  before  that  of  the  testator.  So  too, 
duty,  which  object  could  not  be  attained  Armstrong  i).  Moran,  1  Bradf.  314,  to 
if  his  bounty  was  to  be  limited  to  those  A.  and  his  children  and  the  children  of 
creditors  who  survived  him:  Re  Sow-  B.,  to  be  equally  divided  "between 
erby's  Trust,   coram   Wood,   V.-C,   3      them    and    their   heirs  and    assigns," 
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representation  only  cannot  be  entitled  to  anything  to  which  the  person 
they  represent  never  had  any  title  (6). 

So  where  a  legacy  is  given  to  A.  for  life,  and  after  the  death  of  A. 
to  B.  or  his  proper  representatives,  in  ease  of  his  dying  before  A.,  if 
B.  dies  in  the  lifetime  of  the  testator,  the  legacy  lapses  (c).  Again, 
if  a  legacy  be  given  to  a  man,  and  directed  to  be  paid  to  him  or  his 
executors,  or  administrators,  or  personal  representatives,  or  to  his  heirs, 
■at  the  end  of  a  year  after  the  testator''s  death,  and  the  legatee  die 
before  the  testator,  the  legacy  intended  for  him  will  lapse  {d). 

But  if  instead  of  the  words  "personal  representatives,"  the  word 
"  heirs  "  be  used,  it  has  been  held  that  this  shows  an  *intention  on  the 
part  of  the  testator,  that  the  persons  he  designates  as  "heirs"  are  to 
take  by  way  of  substitution  whenever  the  legatee  may  die,  and  there 
shall  be  no  lapse  though  he  die  in  the  lifetime  of  the  testator  {e).  In 
such  a  case  the  heirs  do  not  take  by  way  of  transmission  or  as  repre- 
sentatives, but  2isperson(B  designates  (f). 


Stires  ».  Van  Rensselaer,  2  Bradf.  173  ; 
Weishaupt  v.  Brehman,  5  Binn.  115  ; 
among  testator's  six  children  "or  their 
heirs,"  Sword  v.  Adams,  3  Yea.  34 ;  "to 
A. ,  her  heirs  and  assigns,  "  Comfort  v. 
Mather,  2  Watts  &  S.  450,  same  words. 
So,  to  A.  "  and  her  heirs."  Maxwell  d. 
Featherston,  88  Ind.  839;  Kimball  v. 
Chappel,  37  Abb.  N.  C.  437  ;  Dickinson 
«.  Purvis,  8  Serg.  &  R.  71.  So,  to  A. 
and  B.  "to  be  equally  divided  between 
them  or  their  heirs,"  Sloan  v.  Hanse, 
3  Rawle  38;  or  to  "A.  and  so  to  his 
lieirs  and  assigns  forever,"  Keniston  d. 
Adams,  80  Me.  390;  or  to  A.  and  B., 
"their  heirs  or  assigns,  to  be  equally 
divided  between  them,"  Hand  v. 
Marcy,  1  Stew.  (N.  J.)  59.  Contra,  by 
reason  of  context,  "to  A.  and  his 
heirs."  Hawn  «.  Banks,  4  Edw.  664 ; 
Davis  V.  Taul,  6  Dana  52.  But  a 
legacy  to  four  sisters  by  name  "  and 
their  heirs  "  was  allowed  to  lapse  where 
all  died  before  testator,  leaving  issue, 
although  two  of  them  were  known  to 
him  to  be  dead  when  the  will  was  made. 
Barnett's  Appeal,  104  Pa.  Bt.  342. 

(S)  Elliott  V.  Davenport,  1  PWms.  83. 
Corbyn  v.  French,  4  Ves.  435.     Shut- 
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tleworth  ®.  Greaves,  4  Mylne  &  Cr.  35. 
Ante,  pp.  *991,  *992. 

(c)  Corbyn  v.  French,  4  Ves.  418, 485. 
It  will  be  observed,  that  the  substitu- 
tion of  the  executors  in  this  case  did 
not  refer  to  the  legatee's  dying  before 
the  testator,  but  to  his  dying  before  the 
time  of  the  payment  of  the  legacy  :  See 
Accord.  Bone  v.  Cook,  M'Clel.  169. 
S.  C.  13  Price,  333. 

(d)  Tidwell  v.  Ariel,  3  Madd.  403. 
See  also  Smith  v.  Oliver,  11  Beav.  494. 
Thompson  v.  Whitelock,  4  De  G.  & 
J.  490. 

(«)  Re  Porter's  Trusts,  4  Kay  &  J.  188  ; 
and  see  the  observations  of  Wood, 
V.-C,  4  Kay  &  J.  196,  as  to  the  con- 
struction put  on  the  word  "heir"  in 
Tidwell  «.  Ariel,  uM  sup.  But  where  a 
testator  bequeathed  a  silver  cup  to  Lord 
S.  mid  his  heirs  as  a  heirloom,  and  the 
person  who  was  Lord  S.  at  the  date  of 
the  will  died  before  the  testator  leaving 
a  successor  to  the  title,  it  was  held  that 
tlie  bequest  lapsed.  Re  Whorwood, 
34  C.  D.  446. 

(/)  See  ante,  p.  *967,  et  seq.,  as  to  the 
meaning  of  the  word  "heir "in  such 
cases. 
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In  Edwards  v.  Saloway  (g)  there  was  a  gift  of  residue  to  the  tes- 
tator's wife  for  life  to  her  separate  use,  with  an  absolute  power  of 
appointing  the  principal  by  deed  or  will,  and  a  gift  in  default  of  such 
appointment  to  her  next  of  kin,  as  in  case  of  an  intestacy  :  And  Lord 
Cottenham,  C,  held,  that  the  gift  of  the  principal  had  not  lapsed  by 
the  death  of  the  wife  in  the  testator's  lifetime,  but  that  lier  next  of 
kin,  according  to  the  statute,  were  entitled  to  the  benefit  of  it  (K). 

But  this  general  rule  may  be  controlled  by  the  manifest  intention  of 
the  testator,  appearing  on  the  face  of  the  will,  that  the   .^^ 
legacy  shall  not  lapse,5  and  by  his  distinctly  providing  trolled    by    the 
a  substitute  for  the  legatee  dying  in  his  lifetime  (i)  ;  t'op  <?'  testator,  a 

"  ./      o  \  /  J    substitute     being 

thou-gh,  in  order  to  effect  this  obiect,  he  must  declare   declared  for  the 

°    '  .  .  legatee  : 

either  expressly,  or  in  terms  from  which  his  intention 

can  be  with  suflB^cient  clearness  collected,  what  person  or  persons  he 

intends  to  substitute  for  the  legatee  dying  in  his  lifetime  {li). 

Thus  where  there  is  a  bequest  "  to  A.  or  his  personal  substitution  im- 
*representatives,"  or  "  to  A.  or  his  heirs,"  the  word  f"?4*'^''hfsTer- 
"  or,"  generally  speaking,  implies  a  substitution,  so  as  «™t',"'^OT'^tT°A" 
to  prevent  a  lapse  {l).^  '^  ^^ ''«'"  = " 


{g)  3  Phil.  C.  C.  625. 

(JC)  See  accm'd.  KichoUs  v.  Haviland, 
1  K.  &  J.  504.  But  see  Baker  v.  Han- 
tury,  3  Russ.  Ch.  C.  340. 

5.  "  Even  the  most  explicit  declara- 
tion that  the  devise  shall  not  lapse  is 
not  suflacient  to  prevent  it ;  there  must 
he  either  survivorship  (as  in  a  joint 
devise)  or  limitation  over."  Craighead 
V.  Given,  10  Serg.  &  R.  351.  So  too,  3 
Jarman  on  Wills  619  ;  Theobald  on 
Wills  443;  3  Redfield  on  Wills  163; 
Hutchinson's  Appeal,  34  Conn.  300  ; 
Herbert  ».  Smith,  Saxt.  141. 

{i)  Sibley  ®.  Cook,  3  Atk.  573.  Toplis 
11.  Baker,  3  Cox,  131.  Bridge  v.  Abbott, 
3  Bro.  C.  C.  334.  Browne  v.  Hope,  L.  R. 
14.  Eq.  343.  But  it  is  not  allowable  to 
prove  this  intention  by  evidence  dehors 
the  will.  Maybank  v.  Brooks,  1  Bro. 
•C.  C.  84. 

(Jc)  Browne  ii.  Hope,  L.  R.  14  Eq.  343. 

{T)  Gittings  v.  McDermott,  3  M.  &  K. 
69,  and  the  authorities  collected  ante, 
pp.  *977,  *978;  compare  pp.  *967,  *968. 


6.  The  words  "heirs,"  "executors," 
&c.,  superadded  to  the  name  of  a  lega- 
tee or  devisee  are  generally  words  of 
limitation  merely,  giving  no  estate  by 
way  of  substitution.  Thus,  a  gift  to 
testator's  brothers  and  sisters  "and 
their  heirs,"  Smith  v.  Eolwell,  1  Binn. 
546 ;  or  to  children  "  or  their  heirs," 
Patterson  ii.  Hawthorn,  13  Serg.  &  R. 
113  ;  King  ».  King,  1  Watts  &  S.  305  ; 
Buckley  v.  Reed,  15  Penna.  St.  83 ; 
Manderson  «.  Lukens,  33  Id.  31  ;  Mc- 
Gill's  Appeal,  61  Id.  46  ;  Mull  v.  Mull, 
81  Id.  393 ;  or  to  A.  "  or  his  legal  repre- 
sentatives," Estate  of  Fleck,  1  Pars.  Cas. 
136  ;  "  and  his  heirs,"  Dickinson  «.  Pur- 
vis, 8  "Serg.  &  R.  71 ;  "his  heirs  and 
assigns,"  Comfort  «.  Mather,  3  Watts 
&  S.  450 ;  or  after  a  life  estate  to  A. , 
remainder  to  the  children  of  B.,  "  or  to 
the  issue  of  deceased  children  as  shall 
be  living"  at  the  time  of  A.'s  death, 
Brown  «.  Williams,  5  R.  I.  318.  So,  a 
gift  by  substitution  to  A.  's  issue  will  not 
be  implied  from  a  bequest  to  A.,  and  if 
[*1076] 


502 


Of  Lapsed  Legacies. 


[Pt.  III.  Bk.  III. 


But  in  the  case  of  a  bequest  to  children,  &c.,  in  a  class,  and  the 
representatives  of  such  as  are  dead,  a  question  may  arise  whether  the 
representatives  are  to  take  by  way  of  original  substantive  limitation, 
or  by  way  of  substitution  only.''  If  by.  the  latter,  none  are  entitled 
but  such  as  represent  parties  who  could  have  taken  as  original  lega- 
tees. A  gift  to  issue  is  substitutional,  when  the  share  which  the  issue 
are  to  take  is,  by  a  prior  clause,  expressed  to  be  given  to  the  parent  of 
such  issue,  and  a  gift  to  issue  is  an  original  gift,  when  the  share  which 
the  issue  are  to  take  is  not,  by  a  prior  clause,  expressed  to  be  given  to- 
the  parent  of  such  issue  (m). 


he  die  without  issue,  over.  Lee  v. 
Shivers,  70  Ala.  288. 

On  the  other  hand,  like  clauses  have 
been  held  to  indicate  an  intent  to 
substitute  the  heirs  or  representatives, 
and  effect  has  been  given  to  them  ac- 
cordingly : 

1st.  Where  the  gift  was  to  A.  "and 
his  heirs. "  Hawn  v.  Banks,  4  Edw.  664 ; 
Flournoy  v,  Flournoy,  1  Bush  536  ; 
Vaughan  v.  Dickens,  3  Dev.  &  Bat. 
Eq.  53. 

3d.  Where  the  gift  was  to  A.  "  or  his 
heirs."  Heyward  «.  Heyward,  7  Rich. 
Eq.  389  ;  Wren  v.  Hynes,  3  Mete.  (Ky.) 
139  ;  Brasher  v.  Marsh,  15  Ohio  St.  103  ; 
Wright  V.  Methodist  Episcopal  Church, 
Hofem.  Ch.  303 ;  Taylor  v.  Conner, 
7  Ind.  115 ;  Robb  v.  Belt,  13  B.  Mon. 
645. 

3d.  Where  the  gift  was  to  A.  "and 
his  issue."  Watson  v.  Woods,  3  R.  I. 
337. 

4th.  Where  the  gift  was  to  A. "or  his 
representatives."  Dickinsons.  Hoomes, 
1  Gratt.  303. 

5th.  Where  the  gift  was  to  A.  "  or  to 
his  children. "  O  'Brien  ».  Heeney,  3  Edw. 
343 ;  Sawyer  v.  Baldwin,  30  Pick.  378. 

7.  Thus,  in  a  bequest  to  the  sons  of  my 
brothers  "  and  the  heirs  of  their  bodies," 
the  children  of  a  nephew  deceased  be- 
fore testator's  death  take  original,  not 
substitutionary,  gift.  Wheeler  ».  Allan, 
54  Me.  283. 

(m)  Lanphier  v.  Buck,  3  Dr.  &  Sm. 


494.     Christopherson  v.  Naylor,  1  Mer. 

330.  Butter  «.  Ommaney,  4  Russ.  73. 
See  also  Re  Webster's  Estate,  33  C.  D. 
737,  in  which  case  Kay,  J.,  says :  "  The 
law  was  settled  long  ago  in  the  case  of 
Christopherson  v.  Naylor.  There  a  rule 
was  laid  down  that  where  there  is  a  gift 
to  a  class  and  then  a  substitutionary 
gift  of  the  share  of  any  one  of  the  class 
who  should  die  in  the  lifetime  of  the 
testator,  no  one  can  take  under  the  sub- 
stitutionary gift  who  is  not  able  to 
predicate  that  his  parent  might  have 
been  one  of  the  original  class,  and 
consequently,  if  the  parent  was  dead  at 
the  date  of  the  Will,  and  therefore  by 
no  possibility  could  have  taken  as  one  of 
the  original  class,  his  issue  are  not  able 
to  take  under  the  substitutionary  gift." 
Now,  beyond  all  doubt,  that  is  still  the 
law.  It  was  laid  down  in  the  case  of 
Christopherson  v.  Naylor,  and  that  case 
has  been  recognized  by  James,  L.  J., 
in  Re  Hotchkiss'  Trusts,  L.  R.  8  Eq. 
643,  and  by  the  Court  of  Appeal  in  the 
cases  of  Hunter  v.  Cheshire,  L.  R.  8 
Ch.  751,  West  v.  Orr,  8  C.  D.  60,  and 
Re  Musther,  43  C.  D.  569.  But  the 
rule  in  Christopherson  v.  Naylor  has  not 
always  been  accepted  without  question : 
see  Parsons  «.  GuUiford,  10  Jur.,  N.  S. 

331.  Gowling  v.  Thompson,  L.  R.  11 
Eq.  866  (n).  Re  Potter's  Trust,  L.  R. 
8  Eq.  53.  Adams  v.  Adams,  L.  R.  14 
Eq.  346.  Re  Speakman,  4  C.  D.  630 
(dissenting  from  Stewart  v.  Jones,  3 
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*But  if  there  is  an  original  substantive  gift  to  two  classes  of  legatees 
viz.  first  to  the  children  of  a  legatee  for  life,  living  at  the  time  of  his 
decease  :  and,  secondly,  to  the  issue  of  such  of  them  as  shall  then 
be  dead  leaving  issue,  the  issue  of  a  child  who  was  dead  at  the  date 
of  the  will  may  be  entitled  to  a  share  {n). 


De  G.  &  J.  533).  Re  Lucas'  Will,  17 
C.  D.  788 :  and  there  is  a  good  deal  of 
authority  to  show  that  the  rule  is  sub- 
ject to  the  rule  laid  down  in  Re  Potter's 
Trust  (uH  sup.),  viz.  that,  where  there 
is  a  gift  to  a  class  of  persons,  with  sub- 
stitution to  their  issue  in  case  of  their 
dying,  that  means,  that  whether  they 
are  dead  when  the  will  is  made  or  die 
afterward,  the  substituted  class  takes 
in  each  case.  The  two  rules  are  diffi- 
cult to  reconcile,  but  the  great  majority 
•of  cases  In  which  the  rule  in  Re  Potter's 
Trust  has  been  applied,  may  be  ex- 
plained upon  the  principle  of  Loring  v. 
Thomas,  1  Dr.  &  Sm.  497.  in  which* 
Kindersley,  V.-C.  (disapproving  the 
decision  of  Sir  J.  Leach,  Mf  R.,  in 
Waugh  v.  Waugh,  3  M.  &  K.  41,  upon 
a  will  containing  the  words  "so  that 
the  children  should  take  only  the  share 
which  their  parent  would  have  taken  if 
living,*)  pointed  out  that  such  a  gift 
was  not  necessarily  to  be  construed  as 
a  substitutional  gift  in  the  sense  of 
Christopherson  v.  Naylor,  but  a  gift  to 
the  issue,  not  of  the  share  of  the  de- 
ceased parent,  but  of  the  share  which 
the  parent  of  the  issue  would  have  taken 
if  living  at  the  death  of  the  testator, 
which  might  well  include  the  children 
of  a  parent  who  was  dead  at  the  date  of 
the  will.  Probably  the  rule  in  Christo- 
pherson «.  Naylor  will  be  applied  in 
eases  where  the  gift  is  a  gift  to  the  chil- 
dren or  their  heirs  without  more,  but, 
where  there  is  something  more,  the 
question  will  always  be,  whether  an 
intention  that  the  gift  should  not  be 
treated  as  substitutional  can  be  extracted 
from  the  will  on  grounds  similar  to 
those  acted  on  in  Tytherleigh  v.  Harbin, 


6  Sim.  339.  Loring  «.  Thomas  {ubi 
sup.).  Re  Philps'  Will,  L.  R.  7  Eq. 
151.  Habergliam  v.  Ridehalgh,  L.  R. 
9  Eq.  395  (per  James,  V.-C).  Re 
Smith's  Trusts,  5  C.  D.  497  (ra).  Re 
Sibley's  Trusts,  5  C.  D.  494.  Wingfield 
V.  Wingfield,  9.  C.  D.  658.  Re  Wool- 
rich,  11  C.  D.  663.  The  recent  cases  of 
Re  Chinery,  39  C.  D.  614  (in  which 
Stirling,  J.,  refused  to  follow  Re 
Smith's  Trusts,  ubi  sup.),  and  Re  Mus- 
ther,  43  C.  D.  569,  strongly  confirm  the 
rule  in  Christopherson  v.  Naylor. 

(n)  Tytherleigh®.  Harbin,  6  Sim.  339. 
So  in  Giles  v.  Giles,  8  Sim.  360,  a  testator 
bequeathed  his  residue  to  trustees,  in 
trust  for  all  his  children  living  at  the 
decease  of  his  wife  as  tenants  in  com- 
mon, and,  if  any  such  children  should 
die  before  his  wife  and  should  leave 
issue,  then  the  children  of  such,  his  son 
or  daughter,  should  be  entitled  to  the 
portion  of  such  his  son  or  daughter  who 
might  be  deceased  before  the  decease  of 
his  wife :  provided  that,  until  the  por- 
tions thereby  provided  for  any  of  the 
said  children  of  his  said  sons  or  daugh- 
ters, who  might  have  died  before  their 
mother,  should  become  vested,  it  should 
be  lawful  for  his  trustees  to  apply 
the  interest  of  the  portion  to  which  any 
such  child  might  be  entitled  in  expect- 
ancy for  the  maintenance  of  such  child. 
The  testator  at  the  date  of  his  will  had 
four  sons  and  one  daughter,  and  Tie  had 
had  another  daughter  who  was  then  dead 
leaving  children  who  survived  the  tes- 
tator. Sir  L.  Shadwell,  V.-C,  held 
that  those  children  were  entitled  to  a 
share  of  the  residue,  being  of  opinion, 
that  looking  at  the  will  altogether,  the 
true  construction  of  it  was  that  the  tes- 
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*With  regard  to  the  exclusion  of  those  claiming  under  a  substitu- 
tional gift  who  cannot  predicate  of  the  person  first  named  as  taker 
that  he  might  have  taken,  the  distinction  must  be  remembered  between 
a  substitutional  gift  after  a  bequest  to  a  class  and  one  following  a  gift 
to  individuals  named  in  the  will.  In  the  former  case  the  test  must 
necessarily  be  this,  was  the  deceased,  whose  share  is  claimed,  a  mem- 
ber of  the  class  ?  In  the  latter  case  the  substituted  legatee  is  pre- 
sumed to  have  been  introduced  into  the  will  in  order  to  prevent  a 
lapse.  This  distinction  has  been  recognized  and  acted  upon  in  many 
cases  (o). 

tator  adverted  as  much  to  the  children 
of  the  daughter  who  had  died  as  he  did 
to  the  children  who  had  survived  but 
might  die.  Again,  in  the  case  of  a  gift  to 
a  niece  for  life  and  after  her  death  to  the 
children  of  A.  (deceased)  then  living, 
and  the  issue  then  living  of  any  child 
of  A.  dying  in  the  lifetime  of  the  niece, 
such  issue  to  take  the  parent's  share,  it 
was  held  that  the  issue  of  the  children 
took  as  objects  of  the  gift  and  not  in 
substitution  for  their  parent :  Coulthurst 
«.  Carter,  15  Beav.  431.  It  is  obviously 
impossible  to  lay  down  anyfgeneral  rule 
as  to  what  words  shall,  and  what  shall 
not,  render  a  gift  substitutional,  but 
it  may  be  useful  to  cite  a  'few  instances 
of  words  the  presence  of  which  in 
a  testamentary  clause  has  been  held 
not  necessarily  to  import  that  the  gift  is 
substitutional.  Thus  the  words  ' '  shall 
die,"  "  should  die,"  have  been  held  not 
to  have  that  effect :  Loring  «.  Thomas, 
1  Dr.  &  Sm.  497,  even  though  coupled 
with  the  provisions  that  the  issue  of  the 
children  so  dying  should  have  the 
parent's  share  :  Smith  d.  Smith,  8  Sim. 
353  (disapproving  Thornhill  v.  Thorn- 
hill,  4jMadd.  877).  Again  the  use  of  the 
word  "or "is  not  conclusive  that'the 
gift  is  substitutional ;  nor,  on  the  other 
hand,  is  the  use  of  the  word  "  and,"  as 
introducing  the  second  gift,  conclusive 
that  such  gift  is  original :  See  Ee  Mer- 
rick's Trusts,  L.  R.  1  Eq.  551.  Hurry 
V.  Hurry,  L.  R,  10  Eq.  346. 
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(o)  See  Ive  ».  King,  16  Beav.  46,  and 
the  cases  cited  jyost,  p.  *1083,  note  (/). 
See  also  Hodgson  v.  Smithson,  8  De  6. 
M.  &  G.  604  (affirming  S.  C.  21  Beav. 
856).  Cambridge  ».  Rous,  35  Beav. 
409.  King  ®.  Cleaveland,  4  De  G.  &  J. 
477  (affirming  S.  C.  36  Beav.  36).  Re 
Faulding's  Trust,  26  Beav.  363.  Timins 
V.  Stackhouse,  37  Beav.  434.  Ashling 
*■!).  Knowles,  3  Drew.  593.  Re  Porter's 
Trusts,  4  K.  &  J.  188,  193.  Hobgen  ». 
Neale,  B.  R.  11  Eq.  48.  Compare  Re 
Potter's  Trust,  L.  R.  8  Eq.  53.  It  may 
here  be  observed  that,  in  gifts  of  this 
description,  where  issue  are  mbstituted, 
for  their  parents,  the  substituted  issue 
can  in  no  case  take  vested  interlkts  dur- 
ing their  parents'  lifetime,  and  conse- 
quently issue,  who  predecease  their 
parent,  are  not  entitled  to  any  share  in 
the  fund  :  Re  Bennett's  Trust,  3  K.  & 
J.  380.  Crause  v.  Cooper,  1  J.  &  H. 
207.  Humfrey  e.  Humfrey,  3  Dr.  & 
Sm.  49.  Lanphier  v.  Buck,  3  Dr.  & 
Sm.  484.  Re  Merrick's  Trusts,  L.  R.  1 
Eq.  551.  Hurry  ».  Hurry,  L.  R.  10 
Eq.  346.  But  the  rule  has  been  held 
to  be  different  where  the  gift  to  the 
issue  is  an  original  gift.  In  such  a  case 
it  was  decided,  after  much  considera- 
tion, by  Kindersley,  V.-C,  in  Lanphier 
«.  Buck  {vhi  sup.),  that  they  need  not 
survive  their  parent  in  order  to  take  ; 
unless  the  language  of  the  will  pre- 
cludes children  from  taking  who  do  not 
survive  their  parent,  as  when  the  gift 
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*The  general  rule  of  equity  relating  to  lapses  is  equally  applicable, 
whether  the  legacy  be  given  under  a  will,  made  by  vir- 
tue of  donorship  flowing  originally  from  the  testator,  given  undef^'^a 
or  whether  it  be  given  under  a  power  created  for  the  of Tegatee  before- 
purpose ;  for,  in  the  latter  case,  although  the  legatee  ^^P"'"  '"'• 
will  take  under  the  authority  of  the  power,  yet  he  will  not  be  consid- 
ered as  taking  from  the  time  of  its  creation,  so  as  to  prevent  a  lapse,, 
occasioned  by  the  death  of  the  legatee  before  the  appointor  when  the 
power  is  executed  by  will  ;  and  for  the  following  reasons  :  The  leg- 
atee does  not  take  under  the  power  solely  and  exclusively,  but  under 
it  and  the  will  jointly  :  The  will  so  made  is  to  be  construed  and  con- 
sidered like  all  others  :  It  is,  therefore,  ambulatory,  revocable,  and 
incomplete,  till  the  death  of  the  testator ;  consequently,  no  person 
can  take  under  it,  who  does  not  survive  him.  If,  then,  an  appointee 
by  will  made  under  a  general  power,  die  before  the  testator,  *his  leg- 
acy will  not  be  transmissible  to  his  executors  or  administrators  (jo). 

It  is  requisite  further  to  consider  the  general  rule  above  stated,  as. 
applied  to  legacies  given  in  joint  tenancy,  or  in  tenancy  ^^  ^  legacies 
in  common.  If  a  legacy  be  given  to  two  persons  JomfZy,  s'™".  '°  J"'"' 
although  one  of  them  happen  to  die  before  the  testator, 
such  interest  will  not  be  considered  lapsed  or  undisposed  of,  but  will 
survive  to  the  other  legatee  [q)? 

is  to  the  issue  of  such  nephews  and  Aclon,  4  Ves.  771.    BurgesD.  Mawbey, 

nieces  as  should  have  died  before  the  10  Ves.  319,338.    Easumu.  Appleford,5. 

tenant  for  life,   leaning  issue  :    for  in  M.  &  Or.  56.    Master  b.  Laprimaudaye, 

such  a  case  such  children  only  as  were  3    Coll.   443.     Woodcock  «.  Renneck, 

fe/<  by  the  parent,  J.  «.,  as  survive  him,  1  Phill.  Ch.  C.  72.     Jones  «.  Southall, 

are  to  take.     See,  however,  Re  Smith's  32Beav.  81. 

Trusts,  7  C.  D.  665.  But  whether  the  (?)  BufEar  d.  Bradford,  2  Atk.  220. 
gift  to  the  issue  be  original  or  suhsti-  Dowset  v.  Sweet,  Ambl.  175.  Morley 
tuted,  the  issue,  in  order  to  take,  need  v.  Bird,  3  Ves.  628.  But  in  Re  Kerr's 
not  survive  the  tenant  for  life  :  Re  Trusts,  4  C.  D.  600,  Jessel,  M.  R., 
Wildman's  Trusts,  1  J.  &  H.  299.  Re  refused  to  apply  the  rule  in  the  case  of 
Pell's  Trusts,  3  Giff.  152.  Lanphier  v.  an  appointment  to  an  object  of  the 
Buck,  3  Dr.  &  Sm.  484.  Martin  ii.  power  and  a  stranger.  It  may  be  that 
Holgate,  L.  R.  1  H.  L.  175,  reversing  he  thought  that  the  words  created  a 
S.  C.  sub  nom.  Holgate  v.  Jennings,  34  tenancy  in  common,  but  on  no  ground 
Beav.  79.  Re  Orton's  Trust,  L.  R.  3  is  it  easy  to  explain  the  case. 
Eq.  375.  See,  however.  Re  Kirkman's  8.  1  Jarman  on  Wills  632  ;  1  Roper 
Trusts,  3  De  G.  &  J.  558.  Re  Corrie's  on  Legacies  482  ;  2  Redfield  on  Wills- 
Will,  32  Beav.  436.  168  ;  Theobald  on  Wills  445  ;  Mackie 
{■p)  Oke  ».  Heath,  1  Ves.  Sen.  135,  ■».  Story,  93  U.  S.  589  ;  Bolles  ».  Smith, 
141.  Duke  of  Marlborough  v.  Godol-  39  Conn.  219  ;  Luke  «.  Marshall,  5  J.  J. 
phin,   3  Ves.   Sen.   73.    Vanderzee  u.  Marsh.     357 ;    Anderson  ■».  Parsons,  4 
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But  where  legacies  are  given  to  legatees,  as  tenants  in  common,  as 
to  tenants  in  com-  where  an  aggregate  fund  is  to  be  divided  among  them, 
™°"  =  noininathn,  in  equal  shares,  if  any  of  them  die  before 

the  testator,  what  was  intended  for  those  legatees  will  lapse  into  the 
residue  (r).9 

The  law  is  the  same,  as  to  survivorship  in  cases  of  joint  ten- 
effect  of  revoca-  ^nts  (s),  and  as  to  lapse  in  cases  of  tenants  in  com- 
*'°°=  mon  {t),  when  the  testator  revokes  the  interest  originally 

given  to  one  of  them. 

But  it  must  be  observed,  that  where  a  legacy  is  given  to  a  class  of 
to  tenants  in  com-  persons  in  general  terms  as  tenants  in  common,  as  the 
mon  in  a  class :  (.jjii^ren  of  A.,  the  death  of  one  of  them  before  the  tes- 
*tator  will  not  occasion  a  lapse  of  any  part  of  the  fund  ;!<'  but  those 


Me.  486  ;  Jackson  i>.  Roberts,  14  Gray 
550 ;  Dow  v.  Doyle,  103  Mass.  489  ; 
.Stephens  v.  Milnor,  9  C.  E.  Gr.  358  ; 
Gardner  v.  Printup,  2  Barb.  83 ;  Put- 
nam ».  Putnam,  4  Bradf .  808  ;  Estate  of 
<Jross,  10  Pa.  St.  860 ;  Gilbert  v.  Rich- 
ards, 7  Vt.  208  ;  De  Camp  v.  Hall,  42 
Vt.  483  ;  Craycrofti).  Craycroft,  6Harr. 
&  J.  54  ;  Hoke  ».  Hoke,  12  W.  Va.  427. 
But  by  the  operation  of  a  statute  abol- 
ishing survivorship,  the  share  of  one 
■of  two  persons  to  whom  property  is 
given  as  joint  tenants,  will,  on  his  death, 
fall  into  the  residue.  Coley  «.  Ballance, 
l.Miss.  Eq.  No.  2,  89  ;  Yard's  Appeal, 
m  Pa.  St.  125. 

(r)  Bagwell  «.  Dry,  1  P.  Wms.  700. 
Owen  V.  Owen,  1  Atk.  494.  Peat  v. 
Chapman,  1  Ves.  Sen.  252.  Baxter  v. 
Losh,   14  Beav.  612. 

9.  Gray  ii  Bailey,  42  Ind.  349 ;  Up- 
ham  «.  Emerson,  119  Mass.  509  ;  Cum- 
mings    V.  Bramhall,   120    Mass.   552 
Workman  ■».  "Workman,  2. Allen  272 
Lombard   «.    Boyden,    5    Allen    249 
Mason  v.  Trustees  of  Methodist  Episco- 
pal Church  at  Tuckerton,  12  C.  E.  Gr. 
47  ;  Hand  v.  Marcy,  1  Stew.  (N.  J.)  59 ; 
Floyd  11.  Barker,  'l    Paige   480 ;  Van 
Buren  v.  Dash,  30  N.  Y.  393  ;  Mebane 
B.  Womack,  2  Jones  Eq.  293  ;  Coates  v. 
Street,  2  Ashm.  12  ;  Allison  1>.  Kurtz,  2 
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"Watts  185  ;  Nelson  ■».  Moore,  1  Ired 
Eq.  31 ;  Morse  ».  Hayden,  82  Me.  327 
Collins  i>.  Bergen,  15  Stew.  (N.  J.)  57 
Dildine  v.  Dildine,  5  Stew.  (N.  J.)  78 
Matter  of  "Wells,  113  N.  Y.  396  ;  Hart 
V.  Marks,  4  Bradf.  161  ;  MoLoskey  ». 
Reid,  Id.   334 ;    Hooper  e.  Hooper,  9 
Cush.  122.     So,  a  bequest  by  name  to 
testator's  four  brothers,  "West  v.  West, 
89  Ind.  529  ;  or  two  daughters.  Green 
•B.  Howell,  1  Vroom  326  ;   or  his  four 
children,  Johnson  v.  Johnson,  32  Minn. 
518  ;  Barnes  ®.   Shannonhouse,  7  Ired. 
9 ;    or  the  children    of  three    uncles, 
Twitty  V.  Martin,  90  N.   C.  643.    In 
like  manner,  a  remainder  to  A.  and  B. 
on  the  death  of  C,  which  took  place 
after  testator's  death,  lapses  as  to  A., 
who   died  before    testator.     Lovett  v. 
Lovett,  10  Phila.  537. 

(«)  Humphrey  «.  Tayleur,  Ambl.  136. 
Young  V.  Davies,  2  Dr.  &  Sm.  167. 

(t)  Cresswell  e.  Cheslyn,  2  Eden,  123. 
Shaw  V.  M'Mahon,  4  Dr.  &  W.  481. 
Sykes  «.  Sykes,  L.  R.  3  Ch.  301.  In 
Harris  v.  Davis,  1  Coll.  416,  no  doubt 
was  thrown  upon  the  principle,  though 
the  operation  of  Cresswell  ».  Cheslyn, 
ubi  sup.,  was  excluded  by  the  very 
special  words  in  the  codicil,  pef  Lord 
Cairns,  C,  in  Sykes  ®.  Sykes,  ubi  sup. 

10.  This  rule  is  well  established,  that 
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of   the   described   class,   who   suv 
whole  (m). 

where  a  gift  is  to  a  class  to  be  ascertained 
at  testator's  death,  there  is  no  lapse  by 
reason  of  the  death  before  testator  of 
a,ny  person  who  would  have  consti- 
tuted one  of  the  class  if  living  at  his 
death.  1  Eoper  on  Legacies  487,  et  seq.; 
3  Jarman  on  Wills  17  ;  Hawkins  on 
Wills  68;  Theobald  on  Wills  445;  3  Red- 
field  on  Wills  170  ;  Yeates  v.  Gill,  9  B. 
Mon.  206  ;  Schafifer  ».  Kettell,  14  Allen 
528  ;  Young  «.  Robinson,  11  Gill  &  J. 
338  ;  Stires  ■».  Van  Rensselaer,  3  Bradf . 
173 ;  Downing  v.  Marshall,  33  N.  Y. 
366.  And  this  may  be  the  case  where 
the  gift  is  to  persons  by  name,  who 
really  constitute  a  class,  as  to  the  sons, 
D.  and  E.,  of  my  two  deceased  sisters, 
Warner's  Appeal,  39  Conn.  358 ; 
Springer  v.  Congleton,  80  Ga.  977  ;  to 
my  grandchildren  A.,  B.,  and  C.  (one 
share  in  a  distribution  of  equal  shares 
among  the  families  of  his  different 
children,  of  which  they  were  one), 
Siedman  d.  Priest,  108  Mass.  393.  But 
a,  gift  to  my  sons,  A.,  B.,  and  C,  was 
held  n#t  to  be  a  class  in  Williams  v. 
Neff,  52  Pa.  St.  333  ;  so,  to  B.'s  children, 
naming  four,  Frazier  v.  Frazier,  3 
Leigh  642  ;  so,  to  A.  and  B.,  "the  chil- 
■dren  of  my  adopted  daughter  S.,"  Claf- 
lin  ».  Felton,  141  Mass.  348.  See  also, 
Todd  «.  Trott,  64  N.  C.  280  ;  Morse  v. 
Mason,  11  Allen,  36  ;  Starling  'o.  Price, 
16  O.  St.  32;  Provenchfire's  Appeal,  67 
Pa.  St.  463.  And  a  gift  to  my  surviving 
children  and  A.  is  not  a  gift  to  a  class, 
and  A.'s  share  lapses  by  his  death  be- 
fore the  testator.  Drakeford  «.  Drake- 
ford,  33  Beav.  43. 

But  a  gift  of  residue  to  the  childrerfof 
two  nieces  and  a  nephew  by  name  is  a 
gift  to  a  class,  and  the  share  of  one  who 
died  before  the  testator  does  not  lapse, 
but  survives  to  the  others.  Schaffer  v. 
Kettell,  14  Allen  538.  So  too,  where  the 
gift  is  to  children.  Magaw  ».  Field,  48 


vive    the    testator,   will    take    the 

N.  Y.  668  ;  Hoppocks.  Tucker,  59N.Y. 
303  ;  BoUes  v.  Smith,  89  Conn.  317.  So, 
to  a  brother  and  his  wife  and  child  (the 
wife  dying  before  the  testator),  Mann  v. 
Hyde,  71  Mich.  378  ;  or  to  a  brother  and 
sister,  "  their  heirs,  executors  and  as- 
signs" (the  surviving  sister  excluding 
the  children  of  the  brother,  who  died 
before  the  testator).  Howard  «.  Barnes, 
65  How.  Pr.  133.  But  by  statute  in 
Kentucky  the  children  of  the  deceased 
members  of  the  class  take  their  shares. 
Eenaker  v.  Lemon,  1  Duv.  313. 

(v)  Viner  v.  Francis,  3  Cox,  100. 
Shuttleworth  v.  Greaves,  4  Mylne  & 
Cr.  38.  Cort  ii.  Winder,  1  Coll.  320. 
Lee  v.  Pain,  4  Hare,  350.  Shaw  ». 
M'Mahpn,  4  Dr.  &  W.  431,  438.  Leigh 
V.  Leigh,  17  Beav.  605.  Fitzroy  v. 
Richmond,  37  Beav.  186.  Re  Stan- 
hope's Trust,  ibid.  301.  Re  Coleman,  4 
C.  D.  165.  Pell  v.  Biddolph,  L.  R.  10 
C.  P.  701.  Re  Jackson,  35  C.  D.  163. 
Re  Colley's  Trusts,  L.  R.  1  Eq.  496. 
Dimond  v.  Bostock,  L.  R.  10  Ch.  358. 
Seeus,  where  it  appears  that  the  testator 
did  not  intend  to  give  to  a  class  incapa- 
ble of  being  ascertained  at  the  time,  but 
to  individuals  who  are,  or  who  are 
capable  of  being,  enumerated  :  Bain  «. 
Lescher,  11  Sim.  397.  Havergal  v. 
Harrison,  7  Beav.  49.  Re  Smith's 
Trusts,  9  C.  D.  117.  Re  Stansfield,  15 
CD.  84:  Or  where  the  survivors  would 
not  take  the  fund  in  the  same  manner, 
or  in  the  same  shares  and  proportions, 
as  the  testator  says  they  are  to  take  it ; 
Re  Ham's  Trust,  2  Sim.,  N.  S.  106. 
As  to  the  distinction  between  a  gift  to 
persons  of  aliquot  parts  of  a  fund  and  a 
gift  to  persons  as  a  class,  see  Ramsay  v. 
Shelmerdine,  L.  R.  1  Eq.  139.  The 
naming  of  one  individual  member  does 
not  prevent  the  gift  being  a  gift  to  a 
class.  Re  Jackson,  ubi  sup.:  but,  in 
order  to  constitute  a  named  person  a 
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A  further  exception,  as  to  the  doctrine  of  lapse  in  cas,es  of  legacies 
given  to  tenants  in  common,  occurs  in  instances  where 

to  tenants  in  com-     ,  .„  .    .  ,.     .^      .  j?  ii      i  ^     ,i 

men  witii  a  clause  the  Will  Contains  a  limitation  over  or  the  legacy  to  the 
survivors  ip.  gujyjyors  (cc).!!  Thus  in  Mackinnon  v.  Peach  (y),  the 
testator  bequeathed  to  his  two  daughters  his  plate  and  plated  ware, 
together  with  the  pearls,  &c.,  in  his  possession,  share  and  share  alike, 
and  upon  the  demise  of  either  of  them  without  lawful  issue,  then  the 
share  of  lier  so  dying  to  go  to  her  sister  :  One  of  the  daughters  died 
unmarried  *in  the  testator's  lifetime  :  And  Lord  Langdale,  M.  R., 
held,  that  the  surviving  daughter  was  entitled  to  the  whole  of '  the 
articles  bequeathed  ;  for  that  the  circumstance  of  the  deceased  daugh- 
ter, who  would  have  taken  as  tenant  in  common  if  both  had  survived 
the  testator,  having  died  in  his  lifetime,  did  not  prevent  the  gift 
over  to  her  sister  from  taking  effect  (z). 

In  such  cases,  if  more  than  one  of  the  legatees  happen  to  die  before 

ne  tio'ns   h  the    ^^^  testator,  a  question  arises,  whether  the  original  shares 

the    accrued  as  only,  or  the  accrued  as  well  as  the  original,  pass  to  the 

well    as    original  '^ '  o  7  ir 

shares  pass  to  the  survivors.i2    The  general  rule  is,  that  where  distinct 

survivors :  .  °  .  .  ,  .         ,  , 

legacies  are  given  with  survivorship,  the  clause  of  sur- 
vivorship, unless  extended  by  particular  words,  attaches  only  to  the 
member  of  a  class,  he  must  have  a  com-      before  the  will  was  made.  Teed  ».  Mor- 


mon character  with  the  unnamed  mem- 
bers of  the  class.  Re  Eeatherstone's 
Trusts,  33  C.  D.  111.  A  bequest  to  a 
brother  for  life,  and  at  his  death  "to  be 
equally  divided  amongst  his  surviving 
children,  and  my  niece,  R.  W.,"  is  not 
a  gift  to  a  class  ;  Drakeford  v.  Drake- 
ford,  33  Beav.  43.  A  bequest  to  persons 
"  hereinbefore  named,"  or  "  hereinafter 
named  "  or  "  hereinbefore  mentioned  " 
or  "hereinafter  mentioned,"  cannot  be 
regarded  as  a  gift  to  a  class  :  Re  Gib- 
son, 3  Johns.  &  H.  656.  See  posf, 
p.  *1083,  note  (d). 

(oi)  See  Baxter  d.  Losh,  14  Beav.  613. 
See  also  Smith  ».  Pybus,  9  Ves.  566, 
and  the  cases  collected,  fost,  p.  *1083, 
note  (/). 

11.  Thus,  a  contingent  remainder  to 
testator's  "  surviving  children  and  the 
issue  of  such  of  them  as  may  have  died 
leaving  issue,"  will  include  issue  of  a 
child  who  died  before  testator,  or  even 

[*1082] 


ton,  60  N.  Y.  503. 

(y)  3  Keen,  555. 

(z)  And  see  Sanders  «.  Ash%)rd,  3S 
Beav.  609,  and  post,  p.  *1083,  n.  (/). 

13.  In  the  analogous  case  of  death  of 
a  legatee  after  the  testator's  death, 
where  there  are  separate  legacies  with' 
survivorship,  the  survivorship  attaches 
to  the  original  shares  only,  Estate  of 
Lang,  16  Phila.  808  ;  Owen  v.  Owen, 
1  Busbee  Eq.  131  ;  Horton  b.  Archer,  3 
G.  &  J.  199,  "my  whole  estate  to  be 
equally  divided."  So,  a  provision  that 
"all  such  property  as  they  may  receive 
in  the  division  of  my  estate  return  to  my 
surviving  children."  Brooke  «.  Crox- 
too,  3  Gratt.  507.  So,  a  survivorship 
on  death  of  members  of  the  class  with- 
out issue.  Healey  «.  Robb,  86  Tenn. 
474  But  see  contra,  Reber  «.  Dowling, 
65  Miss.  359,  where  each  was  "to  have 
an  equal  share  of  the  property,  but  it  is 
never  to  be  sold,  but  is  to  remain  in  the 
family  forever." 
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original  shares,  and  does  not  affect  the  accruing  shares  (a)  :  But  an 
exception  to  this  rule  has  been  admitted,  where  the  disposition  is,  not 
of  separate  legacies,  but  of  one  aggregate  fund,  which  the  testator 
meant  should  remain  an  aggregate  fund,  and  should  not  be  broken 
into  fragments,  if  some  of  the  persons,  to  whom  interests  in  it  were 
given,  happen  to  die  (5). 

In  Knight  v.  Gould  (c),  a  testatrix  bequeathed  the  residue  of  her 
property  "to  my  executors  hereinafter  named,  to  enable  ,  , 

to  ^x6Ciitor6  in  di 

them  to  pay  my  debts,  legacies,  funeral,  and  testamen-  c'ass. 
taiy  charges,  and  also  to  recompense  them  for  their  *trouble,  equally 
between  them  : "  She  then  proceeded  to  nominate  three  persons  tc^ 
be  her  executors  :  One  of  them  died  in  the  lifetime  of  the  testatrix . 
And  it  was  held  by  Sir  John  Leach,  M.  R.,  and  afterward  by  Lord 
Brougham,  on  appeal,  that  the  whole  residue  vested  in  the  two  sur- 
vivors :  His  lordship,  in  giving  his  judgment,  observed,  that  it  was 
not  necessary  to  decide  whether  these  legatees  took  as  joint  tenants, 
or  as  tenants  in  common  ;  because  it  was  clear  on  the  construction  of 
the  will,  that  the  testatrix  meant  to  give  the  residue  to  her  executors 
as  a  class  of  persons  in  their  official  character  :  The  learned  judge 
added,  it  did  not  follow  that  a  bequest  of  a  residue  to  executors  equally 
must,  in  all  cases,  be  a  gift  to  them  in  their  representative  capacity, 
and  so  survive  to  those  who  live  to  take  the  office  (d'). 

It  is  necessary  in  this  place  to  consider  what  effect  the  death  of  a 
prior  legatee,  in  the  lifetime  of  the  testator,  will  pro-  ^^  ^^^^  ^^^^^  ^ 
duce  on  the  interest  of  another  lesatee  in  remainder.        legacy  in  remain- 

^  der,  or  by  way  or 

In  the  case  of  a  legacy  to  a  legatee  for  life,  with  "™"*"™  ^^val 
remainder  to  another  legatee,  if  the  tenant  for  life  dies  <'e'»*  of  the  prior 


(a)  See  Perkins  «.  Micklethwaite,  1 
P.  Wms.  375.  Rudge  ®.  Barker,  Cas. 
temp.  Talb.  134.  Ex  parte  West,  1 
Bro.  C.  C.  575.  Vandergucht  v.  Blake, 
3  Ves.  534.  Barker  v.  Lea,  1  Turn.  & 
Russ.  415.  Crowder  v.  Stone,  3  Russ. 
Chanc.  Cas.  317.  Bright  ®.  Rows,  3 
Mylne  &  K.  816.  Rickett  «.  Guille- 
mard,  13  Sim.  88.  Macgregor  v.  Mac- 
gregor,  8  Coll.  193.  Goodwin  v.  Fin- 
layson,  35  Beav.  65.  Evans  v.  Evans, 
ibid.  81.     Re  Chasten,  18  C.  D.  318. 

(J)  See  Pain  «.  Benson,  3  Atk.  78. 
Worlidge  v.  Churchill,  8  Bro.  C.  C. 
465.  Barker  b.  Lea,  1  Turn  &  Russ. 
413,  415.    Eyre  v.  Marsden,  3  Keen, 


564  ;  4  Mylne  &  Cr.  331.  Sillick  ». 
Booth,  1  Y.  &  Coll.  Ch.  C.  131.  Learn- 
ing V.  Sherratt,  3  Hare,  14.  Doe  «. 
Birkhead,  4  Exch.  110.  Douglas  ■». 
Andrews,  14  Beav.  347.  Dutton  ii. 
Crowdy,  33  Beav.  373.  Re  Crawhall's 
Trust,  8  De  Gex,  M.  &  G.  480. 

(c)  2  M.  &  K.  295. 

{d)  See  Barber  u.  Barber,  3  Myl.  & 
Cr.  688.  Post,  p.  *1334.  Re  Gibson,  3 
Johns.  &H.  656,  where  Wood,  V.-C, 
said  that,  with  the  exception  of  Knight 
V.  Gould,  he  knew  of  no  case  where  a 
bequest  to  persons  referred  to  in  the 
will  by  the  terms  "hereinbefore 
named,"  or  "hereinafter  named,"  or 
[*1083] 
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time'of'the'testa-  ''^fovc  the  testator,  the  remainder  over  takes  effect  upon 
tor-  the  death  of  the  testator  (e).l3    So,  if  a  legacy  be  given 

to  a  person,  with  a  limitation  over,  if  he  should  die  under  twenty-one, 
or  before  the  happening  of  any  other  event,  and  he  dies,  in  the  life- 
time of  the  testator,  under  the  prescribed  age,  or  before  such  other, 
event  happens,  the  legacy  over  does  not  lapse  (/"). 

Adams  41.  Gillespie,  2  Jones  Eq. 


"hereinbefore  mentioned,"  or  " herein- 
after mentioned,"  has  heen  held  to  be  a 
bequest  to  those  persons  as  a  class.  See 
also  Hoare  «.  Osborne,  33  L.  J.  Ch.  586. 

(e)  Hardwick  ®.  Thurston,  4  Russ. 
Ch.  Cas.  888.  Lee  ».  Pain,  4  Hare, 
225.  And  it  will  make  no  difference 
that  a  power  of  appointment  is  given  to 
the  legatee  for  life :  Chatteris  «.  Young, 
6  Madd.  80. 

13.  And,  in  general,  a  remainder  over 
onthedeath  of  A.  withoutissue  does  not 
lapse  by  reason  of  A.'s  dying  without 
issue  before  the  testator.  See  2  Red- 
field  on  "Wills  171  ;  Theobald  on  Wills 
444  ;  Armstrong  n.  Armstrong,  14  B. 
Mon.  833 ;  Brown  11.  Brown,  1  Dana 
39  ;  Goddard  v.  May,  109  Mass.  468  ; 
Norris  ».  Beyea,  13  N.  Y.  373  ;  Jack- 
son ».  Merrill,  6  Johns.  185 ;  Penning- 
ton «.  Pennington,  70  Md.  418  ;  Down- 
ing«.  Marshall,  33  N.  Y.  866  ;  McLean  «. 
Freeman,  9  Hun  247  ;  May's  Appeal, 
41  Pa.  St.  513  ;  Johnson  ».  Harrelson, 
6  S.  C.  836  ;  Mebane  ».  Womack,  2 
Jones  Eq.  393  ;  Bujac's  Appeal,  76  Pa. 
St.  37  ;  Dunlap  v.  Duulap,  4  Desaus. 
814. 

So  too,  a  remainder  over  on  A.'s 
death,  where  A.  dies  before  the  testator. 
Billingsley  v.  Harris,  17  Ala.  314 ; 
West  x>.  Williams,  15  Ark.  683  ;  Pres- 
cott  «.  Prescott,  7  Mete.  141 ;  Kuhn  v. 
Webster,  13  Gray  3  ;  Yeaton  b.  Roberts, 
38  N.  H.  459  ;  Macknet  ®.  Macknet,  9 
C.  E.  6r.  277  ;  Lawrence  41.  Hebbard, 
1  Bradf .  353 ;  Goodall  ».  McLean,  3 
Bradf .  306 ;  Mowatt  i>.  Carow,  7  Paige 
838  ;  Campbell  ®.  Rowden,  18  N.  Y. 
413  ;  Taylor  ®.  Wendel,  4  Bradf.  324  ; 
Richmond  «.  Van  Hook,  3  Ired.  Ch. 
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244  ;  Holderby  ®.  Walker,  3  Jones  Eq. 
46  ;  Ware  ».  Fisher,  3  Yea.  578 ;  Col- 
burn  V.  Hadley,  46  Vt.  71  ;  Coates  «. 
Street,  3  Ashm.  12. 

So,  B.  an(?  C.  will  take  under  a 
"  request "  that  the  life  tenant  (who 
died  before  testator)  leave  the  property 
at  his  death  to  B.  and  C.  Eddy  ®. 
Hartshorne,  7  Stew.  (N.  J.)  419.  But 
where  the  original  devise  was  void, 
because  made  to  a  slave,  the  limitation 
over  on  his  death  was  held  to  be  void 
also.  Jackson  ».  Collins,  16  B.  Mon. 
331. 

(/)  Miller  i>.  Warren,  3  Vern.  307. 
Ledsome  «.  Hickman,  3  Vern.  611. 
Willing  V.  Baine,  3  P.  Wms.  113. 
Walker  «.  Main,  1  Jac.  «&  Walk.  1. 
Humberstone  ».  Stanton,  1  Ves.  & 
Beam.  888.  Humphreys  v.  Howes,  1 
Russ.  &  M.  639.  Varley  ».  Winn,  3 
Kay  &  J.  700.  Re  Gaitskell's  Trusts, 
L.  R.  15  Eq.  386.  Ive  ®.  King,  16  Beav. 
46,  54  ;  in  which  last  case,  Romilly, 
M.  R.,  said  that  the  gift  over  in  some 
of  these  cases  takes  effect  upon  the  pre- 
sumption that  such  ulterior  legatee  was 
substituted  in  order  to  prevent  the  lapse 
of  the  legacy.  See  also  Re  Green's 
Estate,  1  Dr.  &  Sm.  68.  Hannam  ». 
Sims,  3  De  G.  &  J.  151 :  in  the  latter  of 
which  cases  it  was  held  that  the  words 
"  shall  happen  to  die  "  included  the  case 
of  the  testator's  brother  named  in  the 
will,  but  dead  at  the  date  of  it,  and  that 
the  gift  in  favor  of  his  children  took 
effect.  See  also  Re  Sheppard's  Trust, 
1  Kay  &  J.  369.  Barnaby  ®.  Tassell, 
L.  R.  11  Eq.  363.  But  if  a  testator 
possessed    of  a  specific    chattel,    or  a 
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*But  the  rule  is  different,  where  a  legatee,  to  whom  the  legacy  is 
given  ahsolutely,  with  an  executory  limitation  over,  dies  in  the  life- 
time, of  the  testator  hut  after  the  event  has  happened,  on  the  non-occur- 
rence of  which  the  limitation  over  depends :  for  in  such  case  every 
part  of  the  bequest  lapses. 

Thus  in  Calthorpe  v:  Gough  {g),  a  legacy  was  given  to  trustees,  in 
trust  for  Lady  Gough  for  life,  and  in  case  she  should  die  in  the  life- 
time of  her  hushand,  as  she  should  appoint,  and  in  default  of  appoint- 
ment, to  her  children,  but  if  she  should  survive  her  husband,  then  to 
her  absolutely  :  She  survived  her  husband,  and  died  in  the  lifetime  of 
the  testator  :  And  Lord  Alvanley  held,  that  the  legacy  lapsed,  and 
the  children  were  not  entitled.  Again  in  Williams  v.  Jones  (A),  a 
testator  after  bequeathing  a  sum  of  long  annuities  to  his  wife  for 
life,  gave  the  capital,  after  her  death,  to  A.,  if  he  should  be  living  at 
her  decease,  and  if  not,  to  A.'s  son  :  A.  outlived  the  wife,  but  died  in 
the  *testator's  lifetime  :  And  it  was  holden  that  the  legacy  to  A. 
lapsed,  and  that  the  gift  to  his  son  did  not  take  effect  («").  So  in  Doo 
V.  Brabant  {h),  a  legacj'  was  given  in  trust  for  Sarah  Counsell,  until 
she  attained  the  age  of  twenty-one,  and  then  to  pay  the  same  to  her  ; 
if  she  should  die  under  twenty-one,  leaving  a  child  or  children,  then 
in  trust  for  such  a  child  or  children  ;  but  in  case  she  should  die  under 
twenty-one,  without  having  any  child  or  children,  then  over  to 
other  persons  :  Sarah  Counsell  attained  twenty-one,  and  married  ; 
but  she  died  in  the  lifetime  of  the  testator,  leaving  two  children  : 
And  it  was  holden  that  the  legacy  lapsed,  and  the  children  were  not 
entitled.  So  in  Humberstone  v.  Stanton  (/),  there  was  a  bequest  to 
the  son  of  the  testator  on  his  accomplishing  his  apprenticeship,  with 
the  dividends  in  the  meantime  for  maintenance  ;  and  in  case  he 
should  die  before  he  accomplished  his  apprenticeship,  then  and  in 
such  case  to  the  other  children  :  The  legatee  lived  to  accomplish  his 
apprenticeship,  but  afterward  died  in  testator's  lifetime  :  And  it  was 
holden  that  the  legacy  lapsed,  and  the  bequest  over  could  not  take 

chattel  real,  bequeath  it  to  A.  and  the  Coll.  416,  424,  435.     See  also  Andrew  v. 

heirs  of  his  body,  and  in  default  of  such  Andrew,  ibid.  690. 

issue,   to  B.,   the  death  of  A.   in  the  {g)  3  Bro.  C.  C.  894,  note  to  Doo  v. 

testator's  lifetime,  without  issue,  does  Brabant. 

not  enable  B.,   though  surviving  the  (A)  1  Russ.  Ch.  C.  517. 

testator,   to  take  under  his  will,   but  (i)  But   see    Gaskell    ®.    Holmes,    3 

causes  a  lapse  ;  for  such  a  bequest  to  Hare,  438. 

A.  is,  in  truth,  a  gift  to  him  absolutely  (*)  8  Bro.  C.  C.  393. 
(see  ante,  p.  *967),  and  the  gift  over  to  ©  1  Ves.  &  Beam.  384. 

B.  a  mere  nullity  :  Harris  -c.  Davis,  1 

[*1084]  [*1085] 
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place  ;  for  the  event  which  was  to  bar  the  claim  of  the  brothers  and 
sisters  had  happened  (m). 

By  Stat.  1  Viet.  c.  26,  s.  33,  "  where  any  person  being  a  child  or 
other  issue  of  the  testator,  to  whom  any  real  or  personal 

1  Vict.     c.    26:  ,     „  ■,       i      ■      -,         i  .,     n    /  \.   ^ 

gifts  to  children  estate  shall  be  devised  or  bequeathed  tor  any  estate  or 
leave  issue  living  interest  not  determinable  at  or  before  the  death  of  such 
death  shall    not  person,  shall  die  in  the  lifetime  of  the  testator,  leaving 


issue,  and  any  such  issue  of  such  person  shall  be  living 
at  the  time  of  the  death  of  the  testator,  such  devise  or  bequest  shall 
not  lapse,  but  shall  take  effect,  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testator,  unless  a  con- 
trary intention  shall  appear  by  the  Will."  i* 
(m)  As  to  cases  where  somewhat  sim-      R.   L.   §   2244),   Wiiconsin  (1889    An. 


ilar  limitations  over  have  been  held  to 
take  eflfect,  see  -post,  Pt.  III.  Bk.  III. 
Ch.  II.  §  VI. 

14.  Similar  American  statutes  do 
away  with  the  effect  of  a  lapse,  in  favor 
of  the  legatee's  descendants,  where  the 
legatee  dying  before  the  testator  leaves 
issue  and  is  a  chiM  of  the  testator, 
Qwrgia  (1883  Code,  §  2462),  Wew  York 
(R.  S.  56,  §  53) ;  a  "  cMld  or  grandchild," 
Oolorado  (1891  An.  Stats.  §  4660),  Illi- 
nois (1891  R.  S.  c.  39,  §  11)  ;  a  "  child 
descendant,"  Alabama  (1886  Code, 
ej  1961),  Arkansas  (1884  Dig.  Stats. 
§  6503),  Mississippi  (1893  An.  Code, 
§  4491),  Mw  Jersey  (1877  Rev.  1346, 
§30);  a,  "child  or  other  issim,"  North 
Carolina  (1883  Code,  §  2144) ;  ^  "  de- 
scendant," Indiana  (1876,  3  R.  S.  573, 
§  13),  Texas  (1888  C.  8.  §  4871) ;  a 
"  child,  grandchild,  brother,  or  sister," 
Connecticut  (1888  G.  8.  §  541)  ;  a.  "de- 
scendant," brother  or  .sister,  nephew  or 
niece,  Pennsylvania  (1883  Purd.  Dig. 
1711,  §  14).  So,  in  other  states,  if  the 
legatee  'is  a  ''child  w  other  relation," 
California  (1885  C.  C.  §  1310),  Kansas 
(1889  G.  S.  §  7359),  Maine  (1883  R.  S. 
c.  74,  §§  9,  10),  Massachusetts  (1882  P. 
S.  c.  137,  §  33),  Michigan  (1883  An. 
Stats.  §  581),  Minnesota  (1891  Stats. 
§  5633),  Nevada  (1885  G.  S.  §  3017), 
OUo{\mi  R.  S.§5971),  Vermont  (\?,m 


Stats.  §  2289) ;  or  a  "child,  grandchild, 
or  other  relation,"  Dakota  (1887  Code, 
§  3338),  Idalw  (1887  R.  S.  §  5747), 
Montana  (1887  C.  S.  385,  §  470),  Wash- 
ington (1891  G.  S.  §  1467),  Missouri 
(1889  R.  S.  §  8879),  Neh-aska  (1891  C. 
S.  c.  33,  §  151),  Oregon  (1893  An.  L. 
§  3077) ;  a  "  child,  grandchild,  or  any 
other  person,"  Rhode  Island  (1883  P.  S. 
c.  183,  §  14).  So,  as  to  "  any  legatee  or 
devisee,"  in  District  of  GolumMa  (1857 
R.  C.  c.  53,  §  18),  Kentucky  (1887  G. 
S.  c.  113,  §  18),  Maryland  (1888  G.  L. 
Art.  93,  §  313),  New  Hampshire  (1891 
P.  S.  c.  186,  §  13),  Tennessee  (1884 
Code,  §  3036),  Virginia  (1887  Code, 
§2533),  West  Virginia  (1891  Code,  c. 
77,  §  13) ;  and  irrespective  of  issue  his 
heirs  take  the  legacy  in  Iowa  (1888  R. 
C.  §  3337).  In  such  case,  if  there  are 
no  issue,  a  brother  takes  in  Iowa  to  the 
exclusion  of  the  widow  of  the  legatee, 
although  if  the  estate  had  once  vested 
in  the  legatee  she  woiild  have  taken  in 
distribution  with  the  brother.  Black- 
man  1).  Wadsworth,  65  la.  80 ;  and  to 
the  exclusion  of  his  mother,  Will  of 
Overdieck,  50  la.  244.  These  statutes 
have  been  construed  in  their  respective 
states  to  apply  to  an  earlier  will,  the 
testator  dying  after  the  passage  of  the 
act,  Bishop  v.  Bishop,  4  Hill  138 ;  to 
apply  to  a  devise  in  trust,   Paine  v. 


Ch.  II.  §  V.J 


Legatee  dying  before  Testator. 


513 


This  enactment  does  not  substitute  the  issue  for  the  *deceased  leg- 
atee, but  gives  the  legacy  to  him  absolutely  as  though  he  had  sur- 
vived the  testator  («)  :  and  it  is  therefore  disposable  by  the  will  of 
the  legatee  (o). 

This  section.of  the  act  applies  to  a  testamentary  appointment  in  the 
exercise  of  a  general  power  {p).     But  it  does  not  apply  Application      of 
to  a  testamentary  appointment  made  under  a  limited  ^^<='""'- 
power  {q).     And  it  does  not  apply  to  gifts  to  a  class  (r)  :  For  the 


Prentiss,  5  Met.  396  ;  and  not  to  apply 
to  a  devise  of  real  property,  Pratt  v. 
McGhee,  17  S.  C.  428  ;  to  apply  where 
the  primary  legatee  was  already  dead 
when  the  will  was  made.  Nutter  v. 
Tickery,  64  Me.  490  ;  Barnes  «.  Huson, 
60  Barb.  598  ;  Minter's  Appeal,  40  Pa. 
St.  Ill  ;  and  not  to  apply  in  sucli  case, 
Billingsley  v.  Tongue,  9  Md.  575; 
Young  «.  Robinson,  11  Gill  &  J.  338  ; 
Howland  ».  Slade,  155  Mass.  415  ;  Almy 
«.  Jones,  17  R.  I.  365  ;  McMichael  n. 
Pye,  75  Ga.  189  ;  to  be  subject  to  a  debt 
of  the  original  or  primary  legatee  to  the 
testator,  Denise  t>.  Denise,  10  Stew. 
{N.  J.)  163  ;  and  not  to  be  subject  to  such 
debt,  Carson  v.  Carson,  1  Met.  (Ky.)  300; 
Wallace  «.  DuBois,  65  Md.  153  ;  Cook 
-».  Munn,  12  Abb.  N.  C.  344. 

"Relation"  has  been  held  not  to 
include  the  testator's  wife.  Cleaver  v. 
Cleaver,  39  Wis.  96  ;  nor  any  relative 
by  marriage,  Elliott  v.  Fessenden,  83 
Me.  197  ;  Mann  «.  Hyde,  71  Mich.  378  ; 
nor  a  stepson,  Kimball  «.  Story,  108 
Mass.  383  ;  nor  a  son-in-law,  Common- 
wealth V.  Nare,  1  Ashm.  343  ;  but  to 
include  a  grandnephew,  Moses  «.  Allen, 
SI  Me.  268.  But  if  the  bequest  is  to  a 
class,  the  living  members  of.  the  class 
will  take,  and  a  contrary  Intention  will 
not  be  presumed  from  a  provision  that 
another  legacy  shall  go  to  the  issue  of 
the  original  legatee  if  he  die.  Lee  ®. 
Gay,  155  Mass.  423 ;  Daboll  v.  Field, 
9  R.  I.  366.  An  illegitimate  son  of  the 
first  legatee  cannot  take  as  his  ' '  descend- 
ant," Goodwin  v.  Colby,  64  N.  H.  401  ; 


nor  can  the  original  legatee  dispose  of 
the  legacy  by  his  will,  Halsey  v.  Church 
Convention,  75  Md.  275  ;  Newbold  a. 
Prichett,  3  Whart.  46 ;  especially  where 
he  died  afterward  without  issue.  Dixon 
«.  Cooper,  88  Tenn.  177.  See  also  1 
Jarman  on  Wills  638  n.;  2  Id.  803  n. 

(ra)  Re  Hone's  Trusts,  22  C.  D.  663. 
And  thus  probate  duty  is  payable  by 
the  executor  of  the  legatee  as  if  he  had 
survived  the  testator.  Executors  of 
Perry  v.  The  Queen,  L.  R.  4  Exch.  37. 

(o)  Johnson  v.  Johnson,  3  Hare,  157. 
In  the  Goods  of  Parker,  1  Sw.  &  Tr. 
533.  It  is  doubtful  whether  such  will 
should  be  construed  as  if  the  legatee 
had  survived  the  testator,  or  as  if  the 
testator  had  predeceased  the  legatee  : 
Re  Mason's  Will,  34  L.  J.  608.  So 
where  a  father  by  his  will  devised  a 
freehold  house  to  his  son,  and  the  son 
died  in  his  father's  lifetime  leaving 
issue  and  having  by  his  will  devised  all 
his  real  estate  to  his  father,  it  was  lield 
that  by  virtue  of  this  section  the  prop- 
erty passed  to  the  son  absolutely  under 
the  father's  will,  and  that  as  the  son 
must  be  deemed  to  have  survived  his 
father  the  devise  under  the  son's  will 
failed,  and  there  was  an  intestacy  in 
respect  of  it.  Re  Hensler,  19  C.  D. 
613.  See  also  Pickersgill  v.  Rodger,  5 
C.  D.  163. 

(j3)  Eccles  v.  Cheyne,  3  Kay  &  J.  676. 

(?)  Griffiths  J).  Gale,  13  Sim.  354. 
Holyland  v.  Lewin,  36  C.  D.  366. 

{r)  Ante,  p;  *1081.  Re  Stansfleld, 
15  C.  D.  84. 
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intention  was  to  provide  against  lapse  merely,  and  not  to  alter  the 
construction  to  be  put  on  the  will  (s). 

In  conclusion  of  this  portion  of  the  subject  of  lapse,  it  may  be 
mentioned,  that  where  a  bequest  is  made  to  a  man  as 
ega  ee  m  rus .    ^j.jjg|.gg  f^j,  another  person,  the  legacy  will  not  lapse  by 
the  death  of  the  trustee  in  the  testator's  lifetime  (f). 

2.    Of  legacies  lapsed  hy  the  death  of  the  legatee  after  the  death  of  the 

testator. 

If  a  legacy  be  given  generally,  without  specifying  the  time  when  it 
is  to  be  paid,  it  is  due  on  the  day  of  the  death  of  the 
f  or  ^'paymen""is  HestatoT  {u),  though  not  payable  till  the  end  of  a  year 
next  after  the  testator's  death.  This  delay  is  merely  an 
allowance  of  time  for  the  convenience  of  the  executor,  and  does  not 
prevent  the  interest  vesting  immediately  on  the  testator's  death  (a;) : 
Hence,  if  the  legatee  happen  to  die  within  the  year,  his  personal  repre- 
sentative will  be  entitled  to  the  legacy  (y).i5 

15.  The  law  is  said  to  favor  the  vesU 
Ing  of  estates ;  the  eflfect  of  which  prin- 
ciple seems  to  be  that  property  which 


(«)  Olney  v.  Bates,  3  Drew.  319. 
Browne  v.  Hammond,  Johns.  210.  See 
also  Re  Mere's  Trust,  10  Hare,  178. 

(t)  Oke  V.  Heath,  1  Ves.  Sen.  84. 

(u)  Swinb.  Pt.  7,  s.  23,  pi.  1. 

(x)  Garthshore  v.  Chalie,  10  Ves.  18. 
See  Collins  v.  Macpherson,  2  Sim.  87. 

(y)  So  where  a  testatrix  bequeathed 
several  legacies,  and  amongst  others, 
one  to  a  servant,  if  he  should  be  resid- 
ing with  her  at  the  time  of  her  decease, 
but  not  otherwise  :  and  she  directed 
the  said  legacies  to  be  paid  within  six 
months  after  her  decease  ;  and  declared 
that  the  legacies  should  not  be  vested 
until  payable  ;  and  the  legatee  died 
before  the  expiration  of  the  six  months  ; 
it  was  held  that  his  representatives  were 
entitled  to  the  legacy :  Lucas  v.  Carline, 
2  Beav.  367.  See  also  Packham  ii.  Greg- 
ory, 4  Hare,  396, 397.  Nevertheless  the 
intention  of  the  testator  that  his  gift 
should  not  vest  in  the  legatee  until  it 
should  be  actually  remitted  to  him,  will 
prevail,  when  clearly  expressed,  pro- 
vided the  remittance  be  not  delayed  by 
negligence  or  accident :  Law  v.  Thomp- 
son, 4  Russ.  Chanc.  Gas.  92. 
[*1087] 


is  the  subject  of  any  disposition, 
whether  testamentary  or  otherwise,  will 
belong  to  the  object  of  gift  immediately 
on  the  instrument  taking  effect,  or  so 
soon  afterward  as  such  object  comes 
into  existence,  or  the  terms  thereof  will 
permit.  2  Jarman  on  Wills  406  ;  Scott 
V.  Ware,  65  Ala.  174 ;  Savage  «.  Ben- 
ham,  17  Ala.  119  ;  Young  v.  McKinnie, 
5  Pla.  542  ;  Roberts  v.  Brinker,  4  Dana 
570  ;  Williamson  ».  Williamson,  18  B. 
Mon.  329  ;  Richardson  v.  Wheatland, 
7  Mete.  171  ;  Shattuck  v.  Stedmaii,  2 
Pick.  468  ;  Bowers  «.  Porter,  4  Pick. 
198 ;  Person  v.  Dodge,  23  Pick.  287  ; 
Olney  v.  Hull,  21  Pick.  468  ;  Dingley 
V.  Dingley,  5  Mass.  535  ;  Toms  v.  Wil- 
liams, 41  Mich.  552 ;  Hopkins  v.  Hop- 
kins, 1  Hun  352  ;  Moore  ».  Lyons,  25 
Wend.  119  ;  Griffin  v.  Lynch.  16  Ind. 
396  ;  Smith's  Appeal,  23  Penna.  St.  9  ; 
Manderson  i).  Lukens,  23  Penna.  St. 
31  ;  Passmore's  Appeal,  23  Penna.  St. 
381  ;  Letchworth's  Appeal,  80  Penna. 
St.   175  ;  Young  ®.  Stoner,  87  Penna. 
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But  when  a  future  time  for  the  payment  of  the  legacy  is  defined 
by  the  will,  the  legacy  will  he  vested  or  contingent,  ^^^^^  ^  ^^^^^ 
according    as,  upon    construing    the    will,    it    appears  time  for  payment 
whether  the  testator  meant  to  annex  the  time  to  the 
payment  of  the  legacy,  or  to  the  gift  of  it. 

In  ascertaining  the  intention  of  the  testator  in  this  respect,  the 
courts  of  equity  have  established  two  positive  rules  of  construction  : 
1st,  That  a  bequest  to  a  person  payable  or  to  he  paid  at  or  when  he 
shall  attain  twenty-one  years  of  age,  or  at  the  end  of  any  other  cer- 
tain determined  term,  confers  on  him  a  vested  interest  immediately  on 
the  testator's  death,  as  debitum  inproesenti  solvendum  in  futuro,  aud 
transmissible  to  his  executors  or  administrators  :  for  the  words  "  pay- 
able "  or  "  to  be  paid,"  are  supposed  to  disannex  the  time  from  the 
gift  of  the  legacy,  so  as  to  leave  the  gift  immediate,  in  the  same 
manner,  in  respect  of  its  vesting,  as  if  the  bequest  stood  singly,  and 
contained  no  mention  of  time  {z).  2nd,  That  if  *the  words  "pay- 
able "  or  "  to  be  paid  "  are  omitted,  and  the  legacies  are  given  at 
twenty-one,  or  if,  when,  in  case,  or  provided  the  legatees  attain, 
twenty-one  or  any  other   future   definite   period,  these   expressions 


St.  105 ;  Lantz  «.  Trusler,  37  Penna. 
St.  483 ;  Burd  i>.  Burd,  40  Penna.  St. 
183 ;  McClure's  Appeal,  73  Penna.  St. 
414;  McCall's  Appeal,  86  Penna.  St. 
354  ;  Will  of  Collier,  40  Mo.  387,  331 ; 
Watkins  v.  Quarles,  33  Ark.  179,  191  ; 
Bridgewater  i).  Gordon,  3  Sneed  (Tenn.) 
5  ;  Cooper  v.  He{)burn,  15  Gratt.  558. 
Where,  in  the  construction  of  the  clause, 
there  is  doubt  as  to  the  point  of  time  at 
which  it  was  intended  the  estate  should 
vest,  the  earliest  will  be  taken.  Miller  v. 
Keegan,  14  Ind.  503  ;  Guyther  «.  Taylor, 
3  Ired.  Eq.  333  ;  Hilliard  «.  Kearney, 
Busb.  Eq.  331. 

If  the  gift  once  vests  in  the  donee,  no 
lapse  is  occasioned  by  his  subsequent 
death  before  the  rime  arrives  for  his  en- 
joyment in  possession.  Thus,  a  remain- 
der to  B. ,  after  a  life  estate  to  A. ,  vests  at 
the  testator's  death,  and  is  not  to  be  dis- 
turbed by  B.'s  death  afterward,before  A. 
Coleman^.  Hutchinson,  3 Bibb  309 ;  Yea- 
ton  ®.  Eoberts,  38  N.  H.  459  ;  Thomas  v. 
Anderson,  6  C.  E.  Gr.  (N.  J.)  3-3  ;  Estate 


of  Saxton,  1  Tuck.  33 ;  O'Byrne  t\ 
O'Byrne,  9  Md.  513  ;  Allen  v.  Mayfleld, 
30  Ind.  393.  And  that,  notwithstand- 
ing the  remainder  is  to  B.  and  C,  with 
survivorship,  if  either  die  before  A. 
Beatty  v.  Montgomery,  6  C.  E.  Gr. 
(N.  J.)  334.  Where,  however,  the 
legacy  is  made  payable  after  a  fixed 
interval  of  time,  as  after  two  years,  or 
when  the  legatee  arrives  at  a  certain  age, 
the  testator's  death  is  in  general  consid- 
ered to  be  the  time  of  vesting,  after  which 
time  death  will  not  occasion  a  lapse. 
Marsh  ®.  Wheeler,  SEdw.  156  ;  Wheeler 
V.  Lester,  1  Bradf.  313  ;  Loder  v.  Hat- 
field, 6  Thomp.  &  C.  339,  affirmed  4  Hun- 
36  ;  Helms  v.  Pranciscus,  3  Bland  Ch. 
544,  560  ;  Snow  «.  Snow,  49  Me.  159  ; 
Martin  «.  Lachasse,  47  Mo.  591  • 
O'Byrne  «.  O'Byrne,  supra  ;  RuiHn  ■». 
Farmer,  73  111.  615. 

(z)  Swinb.  Pt.  7,  s.  33,  pi.  9 ;  Go- 
dolph.  Pt.  3,  Ch.  34,  s.  35.  Shrimptoa 
«.  Shrimpton,  31  Beav.  435. 
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annex  the  time  to  the  substance  of  the  legacy,  and  make  the  legatee's 
right  to  it  depend  on  his  being  alive  at  the  time  fixed  for  his  payment. 
Consequently,  if  the  legatee  happens  to  die  before  that  period  arrives, 
his  personal  representative  will  not  be  entitled  to  the  legacy  (a). 

The  courts  of  equity  have  adopted  these  rules  from  the  established 
practice  of  the  ecclesiastical  courts  (which  in  these  matters  had  for- 
merly concurrent  jurisdiction)  more  in  compliance  with  such  practice 
than  from  any  conviction  of  the  soundness  of  the  rules  themselves. 

As  to  the  first  rule,  viz.,  that  where  the  bequest  is  in  terms  immedi- 
Euie  1 :  where  ^te,  and  the  payment  alone  postponed,  the  legacy  is 
medSe^and  pay-  nested  ;  16  it  may  be  desirable,  first,  to  give  some  cases 
the"'  iega«r°°^?8  illustrative  of  it,  and  then  to  point  out  certain  excep- 
tions to  its  application. 


Tested. 


(a)  See  Hanson  «.  Graham,  6  Ves.  345. 

16.  Where  the  time  of  payment  only 
Is  future,  the  legacy  is  vested,  unless  a 
contrary  intention  appear.  Gregg  ts. 
Bethea,  6  Port.  (Ala.)  31 ;  Marr  «. 
McCuUough,  6  Port.  (Ala.)  507; 
Kihler  v.  Whiteman,  3  Harr.  401  ; 
Wheeler  ®.  Lester,  1  Bradf .  213  ;  Marsh 
«.  Wheeler,  3  Edw.  156;  Kimball  «. 
Crocker,  53  Me.  363  ;  Ruffln  ».  Farmer, 
73  111.  615  ;  Illinois  Land  and  Loan 
Co.  D.  Bonner,  75  111.  315;  Sutton 
«.  West,  77  N.  C.  439 ;  Roberts  v. 
Brinker,  4  Dana  570 ;  Danforth  «. 
Talbot,  7  B.  Mon.  633,  639  ;  Grigsby  «. 
Breckinridge,  13  B.  Mon.  639,  638  ; 
Watkins  u.  Quarles,  33  Ark.  179,  188  ; 
Williams  «.  Williams,  73  Cal.  99  ;  Will 
of  Collier,  40  Mo.  387,  336  ;  Bowman  v. 
Long,  33  Ga.  243  ;  Ford  ».  Whedbee,  1 
Dev.  &  B.  Eq.  16 ;  Pond  ®.  Allen,  15 
R.  I.  171.  So,  a  legacy  on  the  re- 
marriage of  testator's  widow,  Willis  «. 
Roberts,  48  Me.  357 ;  or  to  the  widow 
herself  payable  out  of  the  proceeds  of 
land  which  was  ts  be  sold  on  her  death 
or  re-marriage.  Owen  »  Owen,  3  Beas. 
188.  So,  a  legacy  payable  on  the  death 
of  the  legatee's  husband,  with  a  trust 
meanwhile  for  her  separate  benefit, 
Lemen  v.  McComas,  63  Md.  153; 
Holdea  ■».  Blaney,  119  Mass.  431  ;  or  a 


like  trust  in  testator's  widow  for  main- 
tenance of  his  children,  payable  to 
them  on  her  re-marriage,  Grote  «.  Pace, 
71  Ga.  331 ;  or  on  sale  of  the  real 
estate,  Herbert  «.  Tuthill,  Saxt.  141  ; 
although  not  to  be  sold  until  the  lega- 
tee's death,  Sweet  «.  Chase,  3  N.  T. 
73 ;  ov  after  the  death  of  testator's 
children,  Farnam  v.  Farnam,  53  Conn. 
361.  So,  in  general,  whenever  the 
postponement  appears  to  be  provided 
for  the  convenience  of  the  estate.  Post 
V.  Herbert,  13  C.  E.  Gr.  540,  affg.  11  Id. 
378. 

Even  where  the  gift  is  otherwise 
flisposed  of  on  the  legatee's  dying  be- 
fore payment,  it  will  be  held  to  be 
vested  if  he  outlived  the  time  fixed  for 
payment,  although  he  never  received 
the  money.  Wengerd's  Appeal,  143  Pa. 
St.  615.  And  where  the  principal  is 
payable  in  installments  with  such  a 
proviso,  the  condition  will  not  be  ap- 
plied to  accrued  income  not  actually  re- 
ceived. Parsons  v.  Lyman,  4  Bradf.  369. 

The  following  gifts  referred  to  the 
donee's  coming  of  age  have  been  held 
to  be  wsteA :  subject  to  the  approbation 
of  parents  at  twenty-one  or  marriage. 
Hone  V.  Van  Schaick,  30  Wend.  564  ; 
"as  they  come  of  age  "  such  .part  as 
executor  may  think  proper,  and  final 
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In  Jackson  v.  Jackson  (5),  the  testator  bequeathed  to  his  son  400?. 
to  he  paid  to  Mm  at  the  end  of  one  year  next  after  his  (the  testator's) 
death,  and  the  further  sum  of  100?.  at  the  death  of  his  mother  :  The  son 
died  before  his  mother  :  The  question  was,  whether  he  took  a  vested 
interest  in  the  100?.:  And  Lord  Hardwicke  determined  in  the  affirma- 


division  when  the  youngest  reaches  the' 
age  of  twenty-one,  McLemore  v.  McLe- 
more,  8  Ala.  687  ;  until  daughter  he- 
comes  sixteen,  then  divide.  High  «. 
Worley,  32  Ala.  709  ;  Drake  «.  Pell,  3 
Edw.  251  ;  to  be  divided,  each  to  re- 
ceive liis  share  as  he  comes  of  age  or  is 
married,  O'Byrne  d.  O'Byrne,  9  Md. 
512  ;  Cox  ®.  McKlnney,  32  Ala.  461 ; 
to  be  paid  at  twenty-one,  Gregg  «. 
Bethea,  6  Port.  (Ala.)  9 ;  Meyer  ». 
Eisler,  29  Md.  28  ;  Eldridge  «.  Eldridge, 
9  Cush.  516  ;  Brown  «.  Brown,  44  N. 
H.  281  ;  Collin  «.  Collin,  1  Barb.  Ch. 
630 ;  Weyman  v.  Eingold,  1  Bradf . 
40  ;  Harris  v.  Fly,  7  Paige  421  ;  Page's 
Appeal,  71  Pa.  St.  402 ;  Euffln  v. 
Farmer,  72  111.  615  ;  or  after  twenty- 
flve  years,  Sears  v.  Putnam,  102  Mass. 
5  ;  Converse  ».  Kellogg,  7  Barb.  590  ; 
Kimball*.  Crocker,  53  Me.  263;  God- 
dard  v.  Johnson,  14  Pick.  352  ;  Lyman 
«.  Vanderspiegel,  1  Aiken  275  ;  Finley 
«.  Bent,  95  N.  Y.  364  ;  or  "as  he  may 
need  it,"  Prescott  v.  Morse,  62  Me.  447  ; 
or  between  twenty-one  and  twenty- 
seven,  at  the  discretion  of  trustees, 
Schnure's  Appeal,  70  Pa.  St.  400 ;  De 
Wart's  Appeal,  Id.  403  ;  although  the. 
legatee  died  before  the  discretion  was 
exercised,  Weatherhead  «.  Stoddard,  58 
Vt.  623  ;  Llppincottt).  Pancoast,  2  Dick. 
(N.  J.)  21 ;  Matter  of  Brooks,  30  N.  Y. 
S.  R.  941  ;  Prescott  «.  Morse,  62  Me. 
447  ;  to  be  divided  among  the  testator's 
children,  the  executor  to  keep  for  their 
use  until  they  attain  the  age  of  twenty- 
one.  Young  ».  McKinnle,  5  Fla.  542  ; 
Silvers  v.  Canary,  114  Ind.  129  ;  or  to 
remain  in  joint  stock  until  &c.,  Hatha- 


way V.  Leary,  2  Jones  Eq.  264 ;  Perry 
«.  Rhodes,  2  Murph.  140  ;  ' '  should  he 
live  to  be  twenty-one,"  if  not,  over. 
Bowman  d.  Long,  33  Ga.  247  ;  Kelso  ». 
Cuming,  1  Redf.  392 ;  "  when  they 
marry  or  come  of  age,"  Roberts  v. 
Brinker,  4  Dana  570 ;  Danforth  ». 
Talbot,  7  B.  Mon.  633;  Hughes  «. 
Hughes,  12  B.  Mon.  115  ;  "  when  they 
become  twenty-one,"  "as  they  become," 
&c.,  Allan  ».  Van  Meter,  1  Mete.  (Ky.) 
264  ;  Caldwell  ».  Kinkhead,  1  B.  Mon. 
231  ;  Eldridge  «.  Eldridge,  9  Cush. 
516  ;  Ware  «.  Cook,  1  Halst.  Ch.  193  ; 
Roome  v.  Phillips,  24  N.  Y.  465  ; 
Thompson  ®.  Thompson,  28  Barb. 
433  ;  Hoxie  v.  Hoxie,  7  Paige  187 ; 
Buckley  «.  Reed,  15  Pa.  St.  83  ;  Bow- 
man's Appeal,  34  Pa.  St.  19  ;  Corbin  v. 
Wilson,  2  Ash.  178 ;  Newport  «.  Cook, 
3  Ash.  332  ;  Kinsey  «.  Lardner,  15 
Serg.  &  R.  196  ;  Mackie  ®.  Alston,  2 
Desaus.  362  ;  Succession  of  Macia,  31 
La.  An.  137  ;  or  to  be  "  at  their  own  dis- 
posal as  soon  as  they  arrive  "  at  twenty- 
one,  Burrill  v.  Shlel,  3  Barb.  457.  And 
where  the  gift  was  of  income  to  G.  for 
life,  then  to  W.  until  he  attained 
twenty-five  years,  and  principal  pay- 
able to  W.  at  twenty-five,  and  if  W. 
died  before  twenty-five,  and  without 
issue,  over,  and  W.  died  at  thirty- 
seven,  but  hefore  G.,  it  was  held  that 
the  estate  vested  in  W  at  twenty-flve. 
McCall's  Appeal,  86  Penna.  St.  254. 
See  also  Scott  «.  Price,  2  Serg.  &  R. 
59  ;  Toms  v.  Williams,  41  Mich.  553. 
So,  in  Ackless  i».  Seekright,  Breese  76, 
a  remainder  over  to  A.  on  B.'s  marry- 
ing or  attaining  twenty-one,  is  vested  ; 


(i)  1  Ves.  Sen.  217. 
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tive,  observing,  that  the  legacy  of  that  sum  was  plainly  vested,  and 
the  time  of  payment  only  postponed  ;  for  the  former  words  "  to  be 
paid,"  were  to  be  carried  on,  as  they  would  clearly  be,  if  turned  into 
any  other  language. 

In  Sydney  v.  Vaughan  (c)  a  legacy  of  100^.  was  bequeathed  to  an 

her  children  attain 


so,  to  A.  "  until 
twenty-one,  "  then"  to  them,  Williams 
«.  Van  Cleave,  7  Men.  388  ;  Herbert  «. 
Post,  11  C.  E.  Gr.  (N.  J.)  378,  affirmed 
12  C.  E.  Gr.  (N.  J.)  540  ;  Morton  «. 
Morton,  8  Barb.  18  (but  see,  contra, 
Butler  «.  Butler,  3  Barb.  Ch.  804); 
Young  ®.  Stoner,  37  Penna.  St.  105  ; 
Hancock  ».  Titus,  39  Miss.  324 ;  or 
a  devise  to  the  widow  "  until  the  ex- 
piration of  the  minority  of  her  oldest 
son,  with  remainder  to  him  on  his 
arriving  at  age,"  Grigsby  ■».  Breckin- 
ridge, 13  B.  Men.  633;  Johnson  «. 
Baker,  3  Murph.  318;  Hodgson  v. 
Gemmil,  5  Eawle  99  ;  or  to  testator's 
children  to  be  equally  divided  between 
them  and  paid  over  to  them  as  they 
severally  arrive  at  the  age  of  twenty- 
one,  Wallingford  «.  De  Bell,  15  B. 
Mon.  551 ;  Reed  «i.  Buckley,  5  Watts  & 
S.  517 ;  Stevenson  e.  Lesley,  70  N.  Y. 
512  ;  or  "to  be  given  to  him  when  he 
is  twenty-one  years  of  age,"  Warren  «. 
Hembree,  8  Or.  118  ;  or  "  when  my 
oldest  son  shall  attain  the  age  of 
twenty-one,"  Will  of  Collier,  40  Mo. 
385 ;  Gest  «.  Flock,  1  Gr.  Ch.  (N.  J.) 
108  ;  Johnson  v.  Valentine,  4  Sandf . 
S.  C.  36 ;  Sims  v.  Smith,  6  Jones  Eq. 
347 ;  Letch  worth's  Appeal,  30  Penna. 
St.  175  ;  Kelly  v.  Dike,  8  R.  I.  436  ; 
Dale  V.  White,  33  Conn.  293  ;  or  to  be 
divided  among  children  "as  they  at- 
tain," &c.,  Buckley  «.  Reed,  15  Penna. 
St.  83  ;  Price  ».  Watkins,  1  Dall.  8  ; 
Magoffin  «.  Patton,  4  Rawle  113  ;  Estate 
of  Yost,  134  Pa.  St.  436  ;  Herbert  v. 
Post,  11  C.  E.  Gr.  378,  affg.  12  Id.  540  ; 
Alsop  V.  Russell,  38  Conn.  99  ;  Emer- 


son «.  Cutler,  14  Pick.  108  ;  Elinn  -o. 
Plinn,  4  Del.  Ch.  44  ;  Fisher  ii.  John- 
son, 11  Stew.  (N.  J.)  46  ;  King  «.  King, 
14  R.  I.  143  ;  Bushnell  v.  Carpenter,  92 
N.  Y.  370,  affg.  38  Hun  19  ;  or  when  the 
youngest  arrives  at  the  age  of  twenty- 
one,  McArthur  v.  Scott,  113  U.  S.  340  ; 
Linton  ts.  Laycock,  33  O.  St.  188  ;  Dale 
■B.  White,  33  Conn.  394;  Higgins  v. 
Waller,  57  Ala.  396  ;  Wainwright  «. 
Sawyer,  150  Mass.  168.  So,  in  Ordway 
V.  Dow,  55  N.  H.  11,  a  trust  for  A. 
"until  he  attain"  twenty-one,  then  to 
pay  over,  with  a  gift  of  income  for 
maintenance  meanwhile,  is  held  to  be 
vested  ;  so  too.  Tucker  ®.  Bishop,  16 
N.  Y.  403  ;  Pinckney  ».  Pinckney,  1 
Bradf .  369 ;  Verrill  b.  Weymouth,  68 
Me.  318;  Lowe  v.  Harnett,  38  Miss. 
339  ;  or  "  when  he  attains,"  &c.,  with 
like  gift  of  income,  Paterson  a.  Ellis,  11 
Wend.  359;  Kerlin  ».  Bull,  1  Dall. 
175  ;  so  a  gift  "to  be  paid  when  they 
attain  "  twenty-one,  Stephens  ».  Milnor, 
9  C.  E.  Gr.  (N.  J.)  358 ;  and  so  a  like 
gift  with  income  for  maintenance  mean- 
while, Provenchfere's  Appeal,  67  Penua. 
St.  463 ;  and  a  gift  to  A. ,  with  re- 
mainder over  if  he  die  before  twenty- 
one,  is  vested,  Picot  «.  Armistead,  2 
Ired.  Eq.  326  ;  so,  income  to  children 
until  A.  attains  twenty-one,  and  prin- 
cipal when  A.  attains  twenty-one.  Van 
Wyck  V.  Bloodgood,  1  Bradf.  154 ; 
Robert's  Appeal,  59  Penna.  St.  70  ;  or 
like  gift  to  A.,  Estate  of  McCall,  33 
Leg.  Int.  91  ;  so,  a  remainder  to  chil- 
dren, to  be  held  in  trust  if  they  should 
be  under  age,  until  they  become  twenty- 
one,   Valentine   ».  Borden,   100  Mass. 


(c)  2  Bro.  Pari.  Ca.  354. 
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apprentice,  to  he  paid  to  him  within  six  months  after  he  should  have 
fully  served  out  his  apprenticeship  :  The  legatee,  instead  of  serving 
his  time,  ran  away  from  his  master  and  *died  intestate  after  the  period 
of  his  apprenticeship  expired  :  The  Court  of  Great  Sessions,  on  the 
Brecon  circuit,  decreed  the  legacy  to  his  administrator,  with  interest 
from  the  end  of  six  months  after  the  expiration  of  the  apprenticeship  : 
And  the  House  of  Lords  confirmed  this  decree. 

In  Bolger  v.  Mackell  {d),  the  testatrix  gave  her  residuary  estate  to 
Catherine,  the  daughter  of  James  Winter,  and  to  the  lawful  children 
of  her  (the  testatrix's)  brothers,  John  and  James  Snowden,  in  equal 
shares,  the  shares  of  the  sons  with  the  interest  or  accumulations  to  be 
paid  at  their  ages  of  twenty-one,  and  of  the  daughters  at  twenty-one 
or  marriage,  after  a  deduction  of  what  might  be  laid  out  for  their 
maintenance  and  preferment  in  the  world  :  John  Snowden  died  with- 
out issue,  but  James  died  leaving  two  sons,  neither  of  whom  attained 
twenty-one  :  The  question  was,  whether,  notwithstanding  that  cir- 
cumstance, two-thirds  of  the  residue  vested  in  them,  so  as  to  be  trans- 
missible to  their  legal  personal  representatives :  And  Lord  Rosslyn 
was  of  opinion,  that  the  two  sons  took  vested  interests,  remarking, 
that  the  present  was  a  mere  bequest  of  the  residue  of  personal  estate, 
payable  at  twenty-one,  so  that  the  rule  as  to  vesting  must  take  place  ; 

373 ;  Chesnut  v.  Strong,  1  Hill  Ch.  (S.  Arthur  v.  Scott,  113  U.  S.  340  ;  Farnam 

C)  133  ;  so,  a  direct  bequest  to  A.  "if  v.   Farnam,   53    Conn.   261;   Dale    «. 

he  shall  arrive  to  the  age  of  twenty-one  White,   33    Conn.   294  ;    Stevenson   v. 

years,"  Furness  «.  Fox,  1  Cush.  134 ;  Lesley,  70  N.  Y.  512  ;  Male  v.  Williams, 

Kelso  «.  Dickey,  7  Watts  &  S.  379 ;  3  Dick.  (N.  J.)  33  ;  and  likewise  to  be 

Raney  ii.  Heath,  2  Pat.  &  H.  306  ;  so,  divested  in  favor  of  issue  or  survivors 

a  gift  payable  in  installments  at  twenty-  substituted  for  deceased  members  by 

one,  twenty-five,  &c. ,  Felton  «.  Sawyer,  terms  of  the  will,  McArthur  v.  Scott, 

41  N.  H.  202 ;  Hayes  «.  Tabor,  41  N.  uM   swpra ;    Farnam  ».   Farnam,   ubi 

H.  531 ;  Hellman  ».  Hellman,  4  Rawle  supra;  or  by  limitation  over  on  failure 

440 ;  Scott  B.  Price,  3  Serg.  &  R.  59 ;  to  attain  the  age  prescribed,  Flinn  v. 

Donner's  Appeal,  3  Watts  &  S.  373  ;  Flinn,   4  Del.    Ch.  44.     The   original 

but  not  an  annuity  for  ten  years  pay-  vesting    will    not    be    prevented    by 

4ible  in  quarterly  installments,  Bates  v.  a   limitation    over    on   death  without 

Barry,  135  Mass.  88.  issue.     Estate  of  Yost,  134  Pa.  St.  436. 

Most  of  the  American  cases  do  not  And  a  limitation  over  on  death  of  the 

regard  the  distinction  noted  in  the  text  legatee  before  payment  of  the  legacy  is 

between  a  legacy  "  at "  or  "  when,"  and  generally  construed  to  mean  before  the 

one  "payable  at"  or  "to  be  paid  when."  time  fixed  for  its  payment.     Finley  v. 

It  is  to  be  remembered  that  gifts  to  Bent,  95  N.  Y.  364  ;  Johnes  v.  Beers, 

a  class,  if  not  specially  restricted,  are  57  Conn.  395  ;  Wengerd's  Appeal,  uU 

subject  to  open  for  new  members  until  supra. 
the  time   fixed   for  distribution,  Me-         (tQ  5  Ves.  509. 
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which  was  not  prevented  by  the  addition  of  a  direction  that  main- 
tenance should  be  deducted  (e). 

It  may  heve  be  observed,  that  a  gift  in  terms  which  import  a  present 
vested  interest,  with  a  postponed  time  of  payment,  is  not  made' 
contingent  by  a  direction  to  accumulate  till  the  time  of  payment, 
arrives  (/). 

The  following  exceptions  to  this  rule  may  be  remarked  :  1st.  The- 
Rule  controlled  "^^^  itself  is  always  subservient  to  the  intention  of  *the 
of  'te8tato'r''''ap^  testator  :  and,  therefore,  if  upon  construing  the  whole 
comext'"""  ""^  'vi^X\.,  it  clearly  appears  that  the  testator  meant  the  time 
of  payment  to  be  the  time  when  the  legacy  should  vest, 
no  interest  will  be  transmissible  to  the  executors  or  administrators,  if 
the  legatee  dies  before  the  'period  of  payment ;  17  although  the  words. 


(e)  The  rule  is  the  same  where  a  gift 
to  children,  &c.,  In  a  class  is  immediate, 
and  the  time  of  dimsion  only  is  post- 
poned until  they  attain  a  certain  age 
respectively :  Farmer  v.  Francis,  3  Sim. 
&  Stu.  505.  Kevern  v.  Williams, 
5  Sim.  171. 

(/)  Blease  v.  Burgh,  3  Beav.  226. 
"  There  is  a  strong,  or  I  may  say  a 
stringent,  rule  that  if  we  have  words 
clearly  making  a  vested  gift,  clea/r  words 
are  required  to  convert  it  into  a  con- 
tingent one  :"  per  James,  L.  J.,  in  Re 
Duke,  16  C.  D.  113,  114. 

17.  The  following  gifts  have  been  held 
contingent  and  not  vested  :  property  to 
be  kept  together  until  daughter  arrive 
at  twenty-one,  "when  she  becomes  of 
age  or  is  married,  she  is  to  have,"  &c., 
Collier  ».  Slaughter,  20  Ala.  363; 
Butler®.  Butler,  3 Barb.  Oh.  804  ;  to  A. 
if  he  lives  to  be  twenty-one,  to  B.  pro- 
vided A.  does  not  live,  &c. ,  Sager  v. 
Gallaway,  113  Pa.  St.  500  ;  Nixon  v. 
Bobbins,  24  Ala.  663;  trust  for  wife 
and  children,  with  sale  and  division  in 
event  of  their  marriage  or  of  the  chil- 
dren arriving  at  twenty-one,  Travis  v. 
Morrison,  38  Ala.  494 ;  "  when  she 
marries  or  becomes  twenty-one,"  Allen 
«.  Whilaker,  34  Ga.  6 ;  see  also  Leeds 
[*1090] 


V.  Wakefield,  10  G.  514.  So,  a  gift  "  to 
A.  when  he  arrives  at  the  age  of  twenty- 
one  years,"  Gilford  v.  Thorn,  1  Stockt. 
703 ;  Giles  ®.  Franks,  3  Dev.  Eq.  531 ; 
Clayton  «.  Somers,  13  C.  E.  Gr.  (N.  J.) 
230 :  Emmons  v.  Cairns,  3  Barb.  343, 
reversing  3  Sandf.  Ch.  369;  or  "as. 
they  arrive,"  &c.,  Seibert's  Appeal, 
13  Penna.  St.  501 ;  or  "as  soon  as  he 
arrives,"  &c.,  Moore  v.  Smith,  9  Watts 
403  ;  or  "each  to  have  his  share  when 
he  arrives  at  the  age,"  &c.,  Major  v. 
Major,  33  Gratt.  819 ;  or  income  to  A. 
until  B.  attains  the  age  of  twenty-one, 
and  then  to  B.,  King  d.  Crawford,  17" 
Serg.  &  R.  118;  or  "if  they  should 
live  to  come  of  age,"  Jackson  «.  Winne. 
7  Wend.  47  ;  Roberts  v.  Malin,  5  Ind. 
18;  or  "if  she  should  continue  under 
the  direction  of  A.  till  she  comes  of 
age,"  Gilliland  «.  Bredin,  63  Penna. 
St.  398  ;  or  "  when  he  shall  arrive  at 
the  age  of  twenty-one  years,  or  at  the 
death  or  marriage"  of  the  widow. 
Snow  «.  Snow,  49  Me.  159.  So,  a 
remainder  to  such  children  as  "  shall  at 
her  decease  have  attained  "  twenty-one. 
Tayloe  v.  Gould,  10  Barb.  388.  So,  a 
remainder  after  the  life  tenant's  death, 
when  the  children  shall  become  twenty- 
one  and  be  married  and  have  children,. 
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"to  be  paid"  or  "payable  at"  or  other  terms  of  immediate  gift  be 
employed  in  the  will  {g). 

This  exception  may  be  found  in  operation  in  cases  where  the  testa- 
tor has  shown  a  clear  intention  that  the  legacies  shall  not  vest  till  his 
debts  are  satisfied  (A),  or  till  jhis  property  has  been  sold  or  realized, 
and  got  in  by  his  executors,  or  been  laid  out  in  a  purchase  :  For  if  the 
testator  thinks  proper  to  say  distinctly  that  his  legatees,  general  or 
residuary,  shall  not  be  entitled  to  the  property  unless  they  live  to 
receive  it,  there  is  no  law  against  such  intention,  if  clearly  ex- 
pressed (i). 


was  held  to  vest  only  at  tlie  death  of 
tlie  life  tenant.  Burrows  b.  Stumm, 
22  How.  Pr.  169. 

In  general,  unless  a  contrary  inten- 
tion appear,  gifts  if,  at,  or  when  the 
donee  comes  of  age  are  held  to  he  con- 
tingent. Watkins  <o.  Quarles,  23  Ark. 
179  ;  Scott  s.  Logan,  23  Ark.  351 ;  Colt 
«.  Hubbard,  33  Conn.  281  ;  Illinois 
Land  and  Loan  Co.  v.  Bonner,  75  111. 
315.  So,  when  the  youngest  child 
arrives  at  maturity,  McCartney  «. 
Osburn,  118  111.  403  ;  Kingman  v.  Har- 
mon, 131  111.  171 ;  or  on  the  marriage 
of  the  first  child,  Briscoe  v.  Wickliffe, 
6  Dana  161.  So,  where  the  legacy  is 
raised  by  implication  from  the  clause 
for  distribution,  by  the  same  presump- 
tion it  will  not  be  vested  until  distribu- 
tion. Smith  «.  Edwards,  23  Hun.  223. 
So,  if  it  is  to  be  paid  after  seven  yeai's 
and  as  the  widow  shall  then  decide, 
with  the  express  provision  that  no 
estate  is  to  vest  in  the  children  until 
then.     Barger's  Appeal,  100  Pa.  St.  239. 

{g)  Mackell  ®.  Winter,  3  Ves.  536. 
Howes  «.  Herring,  1  M'Clel.  &  Y.  295. 
Hunter  v.  Judd,  4  Sim.  455. 

(A)  Bernard  v.  Montague,  1  Meriv. 
432. 

(«)  It  was  said  by  Wood,  V.-C,  in 
Martin  v.  Martin,  L.  R.  3  Eq.  404,  that 
the  court  cannot  give  effect  to  a. testa- 
tor's intention  that  if  a  legatee  should 
die  before  the  property  is  actually  re- 
ceived it  should  go  over  but  gives  it  to 


him  absolutely :  and  Lord  Selborne  ia 
Minors  v.  Battison,  1  App.  Cas.  428, 
452,  says :  "  It  was  decided  in  Hutcheon 
«.  Mannington  (1  Ves.  365)  and  Martin 
V.  Martin  (mW  mvp.),  that  such  a  divest- 
ing clause,  if  it  refers  to  the  time  of 
actual  receipt,  is  too  uncertain  and  in- 
definite to  be  capable  of  being  carried 
into  effect."  Jessel,  M.  R.,  however, 
in  Johnson  ».  Crook,  12  C.  D.  639,  ex- 
pressed his  disapproval  of  Martin  v. 
Martin,  and  asserted  that  the  authorities 
prior  to  Martin  «.  Martin,  such  as 
Hutcheon  n.  Mannington  (wSi  sup^  ; 
Elwin  «.  Elwin,  8  Ves.  547  ;  Gaskell  «.. 
Harman,  11  Ves.  489,  497 ;  Law  ». 
Thompson,  4  Russ.  92, 100 ;  Re  Arrow- 
smith's  Trusts,  2  De  G.  F.  &  J.  474, 
show  that  there  is  no  law  established 
that  it  cannot  be  done,  only  that  it  must 
be  clearly  expressed,  and  Fry,  J. ,  in 
Re  Chaston,  18  C.  D.  218,  227,  says : 
"  I  believe  all  the  earlier  cases  proceed 
simply  on  this  inquiry.  Is  the  contin- 
gency expressed  with  definite  cer- 
tainty ? "  It  should  be  observed  that, 
whichever  of  these  views  may  be  right, 
none  of  the  cases  go  to  show  that  the 
gift  over  is  void  for  uncertainty  where 
the  words  may  be  construed,  not  as 
referring  to  the  time  of  actual  payment 
and  receipt,  but  to  the  time  appointed 
for  payment,  or  the  termination  of  the 
period  which  the  law  usually  allows  for 
the  payment  of  legacies,  viz.,  twelve 
months  from  the  testator's  death.    See 
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*But  in  these  cases  the  intention  of  the  testator,  that  the  legacies 
■shall  not  vest,  must  be  expressed  with  certainty  to  prevent  the 
■operation  of  the  genei'al  rule  ;  for  although  the  payment  of  the 
legacies  be  expressly  postponed  till  the  testator's  debts  be  discharged, 
•or  till  the  sale  of  an  estate  be  effected,  or  till  after  the  residue  of 
personal  estate  shall  be  laid  out  in  the  purchase  of  lands,  yet  the 
general  rule  that  the  gift  is  immediate,  and  the  payment  alone  post- 
poned, will  operate  ;  and  the  legacy  will  be  transmissible,  though  the 
legatee  died  before  the  discharge  of  debts,  or  other  event  until  which 
the  payment  is  expressly  postponed  {K). 

In  the  instances  where  this  exception,  by  reason  of  the,  manifest 
intention  of  the  testator,  prevents  the  operation  of  the  rule,  it  must 
be  observed,  that  the  legacies  will,  at  all  events,  be  considered  vested 
at  the  period  when  the  debts  of  the  testator  might  have  been  paid,  or 
the  sale  or  purchase  might  have  been  effected,  upon  a  due  adminis- 
tration of  the  affairs  of  the  testator  :  And  a  court  of  equity  will 
inquire  into  what  that  period  might  have  been  ;  for  that  court  will  not 
isuffer  the  rights  of  legatees  to  be  prejudiced  by  the  fraudulent  or 
■unnecessary  delay  of  executors  or  trustees  (?). 

Another  exception  to  the  rule  may  be  stated  to  be ;  that  if  the 
Dies  inceHus  con-  event,  upon  which  the  legacy  is  directed  to  be  paid,  be 
■ditiomm/acit :  uncertain  as  to  its  taking  place,  then  the  legacy  becomes 
a  conditional  legacy,  and  will  not  devolve  on  the  executors  or  admin- 
istrators of  the  legatee,  unless  the  condition  be  performed  by  the 
happening  of  the  event  (m). 

*Thus  in  Atkins  v.  Hiccocks  (w),  the  bequest  was  of  200^.  to  Eliz. 
Hiccocks,  to  be  paid  at  time  of  her  marriage,  or  within  three  months 
afterward,  provided  she  married  with  the  approbation  of,  &c. :  The 
testator  also  gave  to  Elizabeth  an  annuity  until  that  event  took  place  : 
She  died  without  ever  having  been  married,  after  having  attained  the 
age  of  twenty-one  :  The  question  was,  whether  Elizabeth  took  such 
a,  vested  interest  in  the  legacy,  as  was  transmissible  to  her  adminis- 

the  observations  of  Kinderaley,  V.-C,  218.    Minors  v.  Battison,  1  App.  Cas. 

in  Re  Arro-wsmith's  Trusts,  39  L.  J.  438. 

Ch.    774,  777     (approved   by    Knight  (l)  Re  Dodgson's  Trusts,   1   Drewr. 

Bruce,  L.  J.     S.  C.  on  appeal,  2  Be  Q.  440.     Re  Arrowsmith's  Trusts,   3  De 

F.  &  J.  474)  and  of  Fry,  J.,  in  Re  Col-  Gex,  F.  &  J.  474,  per  Turner,  L.  J. 

lison,  13  C.  D.  834.  See  also  Re  Ohaston,  18  C.  D.  318.    Re 

(7c)  Hutcheon  v.  Mannington,  1  Ves.  Wilkins,  18  0.  D.  634.  , 

365.     See  also  Bubb  v.  Padwick,  13  C.  (m)  Swinb.  Pt.  7,  s.  '23,  pi.  10.     Qo- 

D.  517.     Tliis  case,  however,  has  been  dolph.  Pt.  3,  c".  35,  s.  25. 

disapproved  in  Re  Chasten,  18  0.  D.  (n)  1  Atk  500 
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trator :  And  Lord  Hardwicke  determined  in  the  negative  :  upon 
which  occasion  he  remarked,  that  in  the  common  cases  of  legacies  to 
\)Q  paid  at  the  age  of  twenty-one,  there  was  a  certain  time  fixed,  not 
to  the  thing  itself,  but  to  the  execution  of  it ;  and  the  time  so  fixed 
must  necessarily  arrive  :  But  that  when  the  time  annexed  to  the  pay- 
ment was  merely  eventual,  and  might  or  might  not  come,  and  the 
person  died  before  the  contingency  happened,  his  lordship  could  find 
no  instance  where  it  had  been  decided  that  the  legacy  should  be  paid 
at  all  events.  , 

.  But  this  exception  will  not  apply  when  it  is  apparent  from  the 
whole  of  the  will,  that  it  was  not  the  intention  of  the  testator  to 
make  the  legacy  conditional :  Thus  in  Booth  v.  Booth  (o),  the-testa- 
tor,  having  two  great-nieces,  both  of  age,  named  Phoebe  and  Ann, 
devised  the  residue  of  his  estate  to  trustees,  in  trust,  to  place  it  out 
at  interest,  and  pay  the  annual  produce  to  Phoebe  and  Ann,  until 
their  respective  marriages,  and  immediately  after  their  respective 
marriages,  to  assign  to  them  respectively  their  several  shares  :  Phoebe, 
after  surviving  the  testator,  died  without  ever  being  married  :  And 
the  question  was,  whether,  notwithstanding  Phoebe  never  married, 
she  took  a  vested  interest  in  her  moiety,  which  was  transmissible  at 
her  death  to  her  personal  representatives,  one  of  whom  was  her  sister 
Ann  ;  Lord  Alvanley  held,  on  the  ground  of  the  bequest  being  a 
residue  (jp),  and  given  to  per*sons  of  maturity,  as  also  upon  the  words 
of  the  devise,  that  the  case  was  one  where  the  maxim  dies  incertuscon- 
ditionem  facit  could  not  be  applied  ;  and  that  Phoebe  took  a  vested 
interest  in  her  share,  to  which  Ann,  as  her  residuary  legatee,  was 
immediately  entitled,  although  Ann  could  not  claim  her  original  share 
previous  to  her  own  marriage.  So  a  bequest  to  a  daughter  on  marriage 
with  interest  in  the  meantime  is  vested  {jj). 

(p)  4  Ves.  399.     See  the  observations  59,  Toml.  edit.    Pearman  v.  Pearman, 

of  Stuart,  V.-C,  on  this  case  in  West  33  Beav.  396.    However,  in  Addison  v. 

V.  West,  4  GifE.  201.  Busk,  14  Beav.  461,  462,  Romilly,  M. 

(p)  See  also  Jones  ».  Mackilwain,  1  R. ,  said  he  could  not  give  to  the  same 

Russ.  Chanc.  Cas.  223.     There  has  al-  words  a  different  construction    when 

ways  been  a  strong  disposition  in  the  used  in  relation  to  a  residue  from  that 

court  to  construe  a  residuary  clause  so  which  he  should  when  applied  to  a  sim- 

as  to  prevent  an  intestacy  with  respect  pie  legacy. 

to  any  part  of  the  testator's  prbperty:  (?)  Vize  ®.  Stoney,  1  Dr.&Warr.  337. 
by  Sir.  W.  Grant,  in  Leake  v.  Robin-  See  also  West  v.  West,  4  GifE.  201. 
son,  2  Meriv.  386.  See  also  Leeming  v.  Lang  v.  Pugh,  1  Y.  &  Coll.  Ch.  C.  718. 
Sherratt,  2  Hare,  23,  by  Wigram,  V.-C,  So  in  Re  Wrey,  30  C.  D.  507,  a  testa- 
citing  Love  V.  L'Estrange,  5  Bro.  P.  C.  trix  by  her  will,  after  specific  bequests 
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It  remains  to  consider  the  other  positive  rule  on  this  subject :  viz., 
2nd  Euie-  a  ^^'^  ^^  ^^  words  "payable"  or  "to  be  paid,"  are 
ifft"?  S'f™  omitted,  and  the  legacy  is  given  at  twenty-one,  or  i/", 
case'''"'"  "  " '°  'tohen,  in  case,  or  provided,  the  legatee  attains  twenty- 
vided,"  the  lega-  one,  or  " On"  his  attaining  that  age,  or  any  other  future 
twenty-one,  &c.,   definite  period,  this  confers  on  him  a  contingent  interest, 

or  "on"   attain-  ^  '  or 

ing  that  age,  is  which  depends  for  Its  vesting,  and  its  transmissibility 

contingent :  .  ^  -  .  .      i     • 

to  his  executors  or  administrators,  on  his  being  alive 
at  the  period  specified.  18 

In  Onslow  v.  South  (r),  the  testator  being  possessed  of  considerable 
personal  estate  in  Jamaica  and  in  England,  bequeathed  as  follows : 
"  I  give  to  J.  S.  now  under  the  custody  of  R.  D.  2,000^.  at  the  age  of 
twenty-one  years,  to  be  paid  by  my  executors  in  England  : "  J.  S.  died 
under  *the  age  of  twenty-one,  but  having  attained  the  age  of  eighteen, 
he  bequeathed  this  legacy  to  the  defendant  South,  the  validity  of  which 
disposition  depended  upon  the  question,  whether  J.  S.  took  a  vested 
interest  in  the  money  before  the  age  of  twenty-one  :  And  the  Lord 
Chancellor  determined  that  the  legacy  did  not  pass  to  the  defendant ;. 
since  J.  S.'s  interest  in  it  was  not  vested,  but  contingent ;  and  his 
lordship  remarked,  that  the  word  "  now  "  was  merely  descriptive  of  the 
condition  of  the  legatee  ;  and  that  the  word  "  paid  "  was  only  applicable 
to  the  persons  by  whom  the  money  was  to  be  satisfied. 

So  in  Cruse  v.  Barley  (s),  the  testator  gave  to  his  son  2001.  at  his 

of  bonds,  gave  all  the  rest  of  her  stocks  31;    "from    and    after,"    Gibson    «. 

and  shares  upon  trust  to  pay  the  income  Walker,   20    N.   Y.   476;    Johnson  «. 

to  her  nephew  G.  until  his  marriage,  Valentine,  4  Sandf.  36  ;  "if,"  "when," 

and  at  the  time  of  his  marriage  to  hand  Sutton  v.  West,  77  N.  C.  429 ;  Giles  ®. 

over  the  stocks  and  shares  to  him  :  and  Franks,   2  Dev.  Eq.  521 ;  Guyther  v. 

it  was  held  that  G.  took  a  vested  inter-  Taylor,  3  Ired.  Eq.  333  ;  Allan  v.  Van- 

est  under  the  gift,  and  being  of  age  was  Meter,   1    Mete.   (Ky.)  264;    "after," 

entitled  to  have  the  stocks  and  shares  Livingston  v.   Greene,  53  N.  Y.  118, 

comprised  therein  transferred  to  him,  affirming  6  Lans.  50  ;  "at  and  upon," 

although  he  had  not  married.  Bedell  v.  Guyon,  12  Hun  396.     But  see 

18.  See    note    17,  ubi    supra.     But  Watkins  v.  Quarles,  23  Ark.  179,  188. 

words  of  time  often  refer  to  the  time  Where  the  devise  was  to  C.  to  become 

of  possession,  not  of  vesting :    ' '  when,"  his  property  when  he  arrived  at  the  age  of 

"  then,"  Williamson  B.Williamson,  18  twenty-six  years,  C.  took  at  once  a  vested 

B.   Mon.   329  ;    Minnig  ».   Batdorf,  5  right,  of  which  he  could  dispose  at  the 

Penna.  St.  508  ;  Letchworth's  Appeal,  age  of  twenty-one.    Danf orth ».  Talbot„ 

30  Penna.  St.    175  ;  Sims  v.  Smith,  6  7  B.  Mon.  633,  633. 

Jones  Eq.   347  ;    Rivers  v.   Trippe,  4  (r)  1  Eq.  Gas.  Abr.  395,  pi.  6. 

Rich.    Eq.    276,     298;     "whenever,"  («)  3  P.  Wms,  20. 
Manderson  «.   Lukens,   23  Penna.  St. 
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age  of  twenty-one  :  The  son  died  under  twenty-one  :  And  it  was  de- 
termined that  the  legacy  never  vested  in  him  ;  as  the  age  was  annexed 
to  the  gift  and  not  to  the  payment ;  and,  consequently,  his  personal 
representative  could  not  be  entitled  to  the  money. 

In  Smell  v.  Dee  («),  the  bequest  was  of  "  100^.  apiece  to  the  two 
children  of  J.  S.  at  the  end  of  ten  years  next  after  my  decease  :"  The 
legatees  died  before  the  expiration  of  the  ten  years  :  And  Lord  Cow- 
per  held  the  legacies  to  be  extinct  :  and  said,  "  that  wherever  the 
time  is  annexed  to  the  legacy,  and  not  to  the  payment  of  it  (as  in  tlie 
present  case),  if  the  legatee  die  before  the  day  of  payment,  the  legacy 
is  lapsed  "  (u). 

In  Stapleton  v.  Cheales  (a;),  it  was  clearly  held,,  that  the  *expres- 
sions  "at  twenty-one,"  or  "«/;"  or  "when  he  shall  attain 
twenty-one,"  were  all  one  and  the  same,  and  in  each  of 
those  cases,  if  the  legatee  died  before  that  age,  the  legacy  lapsed. 
This  is  fully  confirmed  in  Hanson  v.  Graham  (y)  by  Sir  W.  Grant, 
who  observed  that  in  the  civil  law  the  words  " cum^^  and  "si"  as  re- 
ferred to  this  subject,  are  precisely  equivalent ;  and  from  that  law  we 
borrow  all,  or  at  least  the  greatest  part  of  our  rules  upon  legacies  {«). 


(t)  2  Salk.  415. 

(u)  See  also  Accord.  Bruce  v.  Charl- 
ton, 13  Sim.  65,  68. 

(x)  Free.  Chanc.  317.  That  is  to 
say  that  these  expressions  "if"  and 
"when"  will  generally  receive  such  a 
construction  standing  alone  and  un- 
affected by  preceding  or  subsequent 
context :  but  the  context  frequently 
shows  that  the  words  "if,"  "when," 
"  as  soon  as,"  must  be  construed  not  to 
import  contingency  in  the  sense  of  con- 
dition precedent  to  the  vesting,  but  to 
mean  a  proviso  or  condition  subsequent 
operating  as  a  defeasance  of  an  estate 
vested.  Thus  in  Andrew  ».  Andrew, 
1  C.  D.  410,  a  testator  by  a  will  dated 
in  1833  devised  lands  to  F.  A.  for  life, 
and  from  and  after  the  decease  of  F.  A. 
to  his  eldest  son  if  he  should  have 
arrived  at  the  age  of  twenty-one  years, 
and,  in  default  of  his  having  a  son, 
then  over.  F.  A.  died  leaving  an 
eldest  son,  a  minor.  It  was  held  by 
the  Court  of  Appeal  that  on  tlft  death 


of  F.  A.  the  eldest  son  took  an  estate  in 
fee,  liable  to  be  divested  on  his  dying 
under  twenty-one.  In  thus  construing 
the  word  "if"  as  not  importing  a  con- 
tingency, Lord  Justice  James  placed 
great  reliance  on  the  fact  that  the  gift 
was  in  the  will  expressed  to  be  "from 
and  after"  the  death  of  the  tenant  for 
life,  saying  that  to  construe  the  word 
"if  "as  contingent  one  would  have  to 
strike  the  words  "from  and  after"  out 
of  the  will.  North,  J.,  however,  in  the 
case  of  Re  Jobson,  44  C.  D.  154,  in  a 
will  in  which  the  words  were  "and 
from  and  after  her  (the  tenant  for  life) 
decease  the  premises  shall  be  in  trust 
for  all  her  children,  in  equal  shares  as 
tenants  in  common,  on  their  respectively 
attaining  the  age  of  twenty-one  years," 
declined  to  give  this  effect  to  the  words 
"from  and  after,"  and  held  that  the 
children  did  not  take  vested  interests 
-till  they  attained  the  age  of  twenty-one. 

(y)  6  Ves.  343,  345. 

(z)  In  the  case  of  May  v.  Wood,  3  Bro. 
[*1095] 


526  Of  Legacies.  [Pt.  iir.  Bk.  in. 

Again  it  was  held  in  Re  "Wrangham's  Trust  (a),  that  a  gift  to 
„      rt  legatees  on  their  attaining  the  ages  of  twenty-one  is  a 

contingent  and  not  a  vested  gift. 
In  Atkinson  v.  Turner  (6),  the  testator  gave  two-thirds  of  three-eighths 

of  his  joint  stock  and  trade  to  his  grandson,  provided 

"provided:"  ■,-,■,-,  •        ■,        ^  11  r  •  , 

he  should  attain  the  full  age  of  twenty-one,  with  re? 
mainder  over  if  he  did  not  live  to  that  period  :  The  grandson  died 
under  twenty-one  ;  and  the  question  was,  whether  his  administrator 
was  entitled  to  the  profits  which  accrued  *from  the  death  of  the  testa- 
tor to  the  infant's  decease  ;  which  depended  upon  the  circumstance 
whether  he  took  a  vested  interest  in  the  legacy  during  minority  : 
And  the  Master  of  the  Rolls  determined  in  the  negative  ;  considering, 
that  by  the  words  of  the  will,  nothing  vested  in  the  legatee,  since  he 
did  not  attain  the  age  of  twenty-one  (c). 

In  Elton  V.  Elton  (d),  where  a  testator  gave  to  his  granddaughter 

l.SOOZ.  to  be  at  her  disposal,  in  case  she  married  with 
*'  in  case :  . 

consent,  &c..  Lord  Hardwicke  held,  that  marriage  was 

a  condition  precedent  to  the  vesting  of  the  legacy  :  observing,  that 

whether  the  testator  said,  "  in  case  she  marry,  I  give,"  or,  "  I  give,  in 

case  she  marry,"  made  no  difference  ;  for  in  both  instances  marriage 

is  annexed  to  the  substance  of  the  devise. 

It  is  to  be  observed  with  reference  to  all  these  words  which 
would  seem  prima  facie  to  create  a  contingent  and  not  a  vested 
interest,  such  as  "if,"  "when,"  "or,"  "provided,"  "in  case,"  that 
the  inference  is  only  prima  facie,  and  liable  to  be  ousted  by  the 
context  or  the  inferences  to  be  drawn  from  the  will  as  a 
whole  (e). 

Where  there  is  no  gift  but  by  a  direction  to  pay,  or  divide  and 
Direction  to  P^y'  ^*  *  future  time,  or  on  a  given  event,  or  to  transfer 
and'aftCT,"  or"to  "  f^'""*  ^""^  ^^•■^i' "  *  gi^^n  event,  the  vesting  will  be  post- 
dWide^  ind^^pay  poned  till  after  that  time  has  arrived,  or  that  event  has 

C.  C.  4^3,  474,  Lord  Alvanley  broadly  (J)  2  Atk.  41.     See  also  "Watson  ». 

laid  down  a  different  doctrine.     But  Hayes,   5  M.   &    Cr.    125,    133,    133. 

Sir  "W.  Grant,  in  Hanson  v.  Graham,  Young  11.  Macintosh,  13  Sim.  445. 

6  Ves.  243,  demonstrates  that  the  prin-  (c)  But  see  Simmonds  v.  Cocks,  39 

ciple  on  which  his  lordship  proceeded  Beav.  455. 

was  aa  erroneous  one.     See  also  Lane  (d)  3  Atk.  504.     Knight  ».  Cameron, 

V.  Gbudge,  9  Ves.  380  ;  and  the  obser-  14  Ves.  389. 

vations  of  Lord  Brougham,  in  Phipps  («)  See  Simmonds  «.  Cocks,  39  Beav. 

V.  Ackers,  3  CI.  &  Fin.  700,  715.  455.      Bree    ».    Perfect,   1   Coll.  128. 

(a)  1  Dr.  &  Sm.  358.  King  i<  Isaacson,  1  Sm.  &  G.  371. 
[*1096] 


Ch.  II.  §  v.] 


Vested  or  Contingent. 


527 


happened,  unless,  from  particular  circumstances,  a  con-  period,  without 
trary  intention  is  to  be  collected  (/").  any  previous  gi 

*This  doctrine,  in  fact,  only  assimilates  the  gift  of  a  legacy  under 
the  form  of  a  direction  to  pay  or  divide  at  a  future  time,  or  on  a  given 
event,  to  the  instance  already  considered  of  a  simple  and  direct  bequest 
of  a  legacy  at  a  like  future  time,  or  a  like  event  {g)  :  And  it  is  plainly 
inapplicable  where  a  will  contains  a  direct  gift,  independently  of  the 
direction  to  payat  a  future  period  to  the  legatee  ;  as  where  such 
direction  is  followed  by  the  words,  "  to  whom  I  give  and  bequeath 
the  same  accordingly"  (K). 

It  may  now  be  proper  to  ascertain  the  exceptions  prevalent  with 
respect  to  this  latter  rule.     1st.  Where  a  testator  be-  „      ..      ,  „  , 

^  Exceptions  to  2nd 

queaths  a  legacy  to  a  person  at  a  future  time,  and  either  ?i!«  :,gjf'  "^  '"- 

^  ^         '=>      J  s:  ?  terim  interest : 

gives  him  the  intermediate  interest,  or  directs  it  to  be 
applied  for  his  benefit,  the  court  there  considers  the  disposition  of  the 
interest  to  be  an  indication  of  the  testator's  intention  that  the  legatee 
should  at  all  events  have  the  principal,  and  on  this  ground  holds  such 
legacies  to  be  vested  («).19 


(/)  Leake  v.  Robinson,  2  Meriv.  363, 
387.  Booth  V.  Booth,  4  Ves.  399.  Ford 
'('.  Rawlins,  1  Sim.  &  Stu.  328.  Jones 
•!).  Mackilwain,  1  Russ.  Chanc.  Cas. 
223.  Vawdry  v.  Geddes,  1  Russ.  &  M. 
203.  Murray  «.  Tancred,  10  Sim.  46.5. 
Watson  v.  Hayes,  5  M.  &  Cr.  125,  133. 
Davies  v.  Fisher,  5  Beav.  201,  209,  per 
Lord  Langdale.  Beck  «.  Burn,  7  Beav. 
49S.  Chevaux  v.  Aislabie,  13  Sim.  71. 
Walkers.  Mower,  16  Beav.  365.  Shum 
13.  Hobbs,  3  Drewr.  93.  Laxton  v. 
Eedle,  19  Beav.  321.  Adams  d.  Robarts, 
25  Beav.  658.  But  see  Leeming  v. 
Sherratt,  3  Hare,  14,  17,  21.  Packham 
V.  Gregory,  4  Hare,  396,  397,  398.  7 
Hare,  228.  Re  Minor's  Trusts,  28 
Beav.  50. 

{g)  Leeming  «.  Sherratt,  2  Hare,  14, 
18. 


(A)  Re  Bartholomew,  16  Sim.  585. 
AflBrmed  on  appeal,  1  Mac.  &  G.  354. 
See  also  Smith  v.  Palmer,  7  Hare,  228, 
239,  by  Wigram,  V.-C,  Williams  x\ 
Clark,  4  De  G.  &  Sm.  473,  473,  474. 

if)  Fearne,  Cont.  Rem.  558,  note  by 
Mr.  Butler.  Where  interim  interest  is 
given,  it  is  presumed  that  the  testator 
meant  an  immediate  gift,  because,  for 
the  purpose  of  interest  the  particular 
legacy  is  to  be  immediately  separated 
from  the  bulk  of  the  property  :  By  Sir 
J.  Leach  iu  Vawdry  «.  Geddes,  1 
Russ.  &  M.  308.  See  also  Saunders  «. 
Vautier,  1  Cr.  &  Ph.  348,  by  Lord 
Cottenham.  Accord.  Re  Wrey,  30  C. 
D.  507.  And  compare  Re  Jobson,  44 
C.  D.  154,  in  which  case  it  was  held  on 
the  terms  of  that  will  that  there  was  no 
clear  separation  of  the  fund  from  the 


19.  The  legacy  vests  where  the  income 
is  given  meanwhile,  Dupre  is.  Thomp- 
son, 8  Barb.  537  ;  or  is  to  be  accumu- 
lated for  the  legatee.  Matter  of  Goble, 
30  N.  Y.  S.  R.  944.     And  this  is  true 


where  in  such  case  the  legacy  is  made 
payable  at  a  fixed  future  time,  Warner 
«.  Durant,  76  K.  Y.  133,  affg.  15  Hun 
450;  Reed's  Appeal,  118  Pa.  St.  315 
(with  substitution  of  deceased  legatee) ; 
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*Thus  in  Fonereau  v.  Fonereau  (A),  the  bequest  was  of  1,000^.  to 
Claudius  Fonereau,  when  he  should  have  attained  the  age  of  twenty- 
five  :  The  testator  empowered  his  executors  and  trustees  to  place  the 
money  at  interest,  which  he  directed  to  be  applied  at  their  discretion 
for  the  education  of  Claudius,  as  also  part  of  the  principal  to  put  him 
apprentice,  and  the  remainder  to  be  paid  to  him  when  he  should  have 
attained  the  age  of  twenty-five,  and  not  before  ;  Claudius  having 
died  under  that  age,  the  question  was,  whether  his  personal  represen- 
tative was  entitled  to  the  legacy  ;  which  depended  upon  this,  whether 
he  took  a  vested  interest :  And  Lord  Hardwicke  decided  in  the 
aifirmative. 

In  Hoath  v.  Hoath  (?),  the  testator  gave  100^.  to  Thomas  Hoath  at 
the  age  of  twenty-one,  and  directed  the  intermediate  interest  to  be 
paid  to  his  mother  for  his  maintenance  :  Thomas  having  died  under 


rest  of  the  estate,  nor  any  express  ap- 
propriation of  it,  and  therefore  no  pre- 
sumption of  an  immediate  gift.  It  has 
been  said  that  the  presumption  of  an 
immediate  gift,  from  the  circumstance 
of  the  Interim  interest  being  given,  fails 
entirely  when  the  testator  has  expressly 
declared  that  the  legacy  is  to  go  over  in 
case  of  the  death  of  the  legatee  before  a 
particular  period  :  By  Sir  J.  Leach,  in 
Vawdry  v.  Geddes,  1  Russ.  &  M.  208. 


But  see  contra,  1  Jarman  on  Wills,  4th 
ed.  858,  and  also  Davies  v.  Fisher,  5 
Beav.  301, 213.  The  above  proposition 
as  to  the  effect  of  the  gift  over  as  nega- 
tiving the  presumption  of  an  immediate 
gift  arising  from  the  gift  of  interim 
interest  seems  to  be  recognized  by  Kay, 
J.,  in  Re  Wrey  {uU  sup.),  507,  509. 

(k)  3  Atk.  645. 

(0  3  Bro.  C.  C.  4. 


or  on  the  maturity  of  the  legatee, 
Sanborn  ii.  Olough,  64  N.  H.  315  ; 
Mumford  v.  Rochester,  5  Redf.  451  ; 
Green  v.  Green,  86  N.  0.  546  ;  Peterson's 
Appeal,  88  Pa.  St.  897 ;  Newberry  d. 
Hinman,  49  Conn.  130;  or  of  the  young- 
est of  the  class,  Everett  v.  Mount,  23  Ga. 
323  ;  Goebel  v.  Wolff,  113  N.  Y.  405  ; 
Anthony  v.  Anthony,  55  Conn.  256  ; 
Sutton  V.  West,  77  N.  C.  429  ;  Lunt  v. 
Lunt,  108  111.  307  ;  Smith  v.  Wiseman, 
6  Ired.  Bq.  540  ;  Male  v.  Williams,  3 
Dick.  (N.  J.)  33 ;  Wainwright  v.  Sawyer, 
150  Mass.  168';  or  on  the  legatee's  mar- 
riage (the  mother  having  the  income 
meanwhile  for  the  daughter's  main- 
tenance), Fuller  V.  Fuller,  5  Jones  Eq. 
233  ;  or  not  until  all  the  class  marry  or 
[*1098]  * 


arrive  at  the  age  of  twenty-one,  Foster  v^ 
Holland,  56  Ala.  474.  So,  where  the 
income  of  the  whole  fund  is  given  to 
the  widow  until  the  daughter  arrives  at 
the  age  of  twenty-one,  and  the  principal 
is  then  to  be  divided  between  the  mother 
and  daughter,  the  widow  takes  a  vested 
legacy  though  the  daughter  may  die 
before  she  reaches  twenty-one.  Estate 
of  Robinson,  13  Phila.  299.  So,  where 
A.  and  B.  are  to  have  the  whole  income 
until  B.  is  twenty-one,  and  the  principal 
is  then  to  be  divided  between  them  with 
remainder  over  if  both  die  before  then 
or  without  issue,  A.'s  interest  will  be 
vested  although  she  dies  without  issue 
before  B.  arrives  at  twenty-one.  Neil- 
son  V.  Bishop,  18  Stew.  (N.  J.)  473. 
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twenty-one,  the  question  was  whether  this  was  a  vested  legacy  :  And 
Lord  Thurlow  determined  in  the  affirmative,  in  consequence  of  the 
interest  having  been  given  for  the  benefit  of  Thomas,  before  his  legacy 
became  payable. 

In  Hanson  v.  Graham  (m),  the  testator  bequeathed  to  his  three 
grandchildren  600?.  apiece,  four  per  cent,  consols,  when  they  should 
respectively  attain  the  age  of  twenty-one  or  be  married,  providiug 
the  marriages  were  had  with  the  consent  of  his  executors  and 
trustees  ;  and  he  directed  the  interest  of  the  annuities  to  be  laid  out, 
at  the  discretion  of  his  executors  and  trustees  as  they  should  think 
proper,  for  the  benefit  of  the  legatees,  until  they  attained  twenty-one 
or  married,  and  for  *no  other  use,  intent,  or  purpose  :  The  testator 
then  gave  his  residuary  personal  estate  to  liis  son  Isaac  Graham, 
whom  he  appointed  executor  :  One  of  the  grandchildren  died  intes- 
tate at  the  age  of  nine  years,  after  surviving  the  testator ;  and  the 
question  was,  whether  the  plaintiffs,  its  next  of  kin,  or  the  residuary 
legatee  of  the  testator,  were  entitled  to  the  legacy  ;  which  depended 
upon  this  circumstance,  whether  the  deceased  grandchild  took  a 
vested  interest  in  it  :  And  Sir  W.  Grant  determined  in  favor  of  the 
plaintiffs,  the  next  of  kin,  upon  the  principle,  that  the  gift  of  the 
whole  interest  for  the  benefit  of  the  legatees,  which  gave  them  the 
absolute  property  in  it,  as  it  became  due,  also  gave  them  immediate 
vested  interests  in  the  legacies,  and  consequently,  that  the  next  of  kin 
of  the  deceased  grandchild  were  entitled  to  the  500/.  bequeathed 
to  it  (n). 


(m)  6  Ves.  339.  It  will  be  observed  (m)  For  examples  of  the  above  excep- 
that  in  this  case  there  was  a  bequest  to  tion  to  the  rule,  see  Lane  v.  Goudge,  9 
each  child  of  5001.  In  Ke  Hunter's  Ves.  239.  Murray  «.  Addenbrook,  4 
Trusts,  L.  R.  1  Eq.  395,  "Wood,  V.-C,  Euss.  407.  Stephens  v.  Frost,  3  Y.  & 
points  out  that  the  principle  of  Hanson  C.  303.  Vivian  ■».  Mills,  1  Beav.  315. 
s).  Graham  has  no  application  where  the  Vize  v.  Stoney,  1  Dr.  &  Warr.  337. 
income  of  a  fund  is  given  as  a  common  Parker  v.  Golding,  13  Sim.  418.  Lister 
fund  toward  maintenance  and  educa-  v.  Bradley,  1  Hare,  10,  18.  Hobbs  v. 
tion  of  members  of  a  class  during  Parsons,  2  Sm.  &  G.  213.  Re  Grove's 
infancy,  and  there  is  no  division  of  the  Trusts,  3  Giff.  575.  Shrimpton  v. 
property  until  a  future  date  or  future  Shrimpton,  31  Beav.  435.  Bird  «.  May- 
event.  This  case  seems  to  account  for  bury,  33  Beav.  351.  Re  Hart's  Trusts, 
the  suggestion  of  James,  V.-C,  in  Re  3  De  G.  &  J.  195.  Hardcastle  v.  Hard- 
Ashmore's  Trusts,  L.  R.  9  Eq.  99,  103,  castle,  1  H.  &  M.  405.  Fox  v.  Fox,  L. 
which  Jessel,  M.  R.,  in  Fox  «.  Fox,  L.  R.  19  Eq.  386.  Re  Bunn,  16  C.  D.  47. 
R.  19  Eq.  386,  390,  seemed  to  think  Re  Wrey,  30  0.  D.  507.  Scotney  v. 
was  without  authority.  Lomer,  31  C.  D.  380. 
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Accordingly,  it  is  an  established  doctrine,  that  directions  to  pay  or 
Postponement  of  divide,  &c.,  at  a  future  time,  or  on  a  given  event,  wliich, 
controfied^*^  by  ^®  ^*  ^^®  already  been  shown  (o),  of  themselves  import 
fntereBt"for°bene'-  *  postponement  of  the  vesting,  may  be  so  controlled 
fit  of  legatee:  by  a  direction  to  apply  the  interest  for  the  benefit  of 
the  legatee,  as  to  postpone  payment  or  possession  only,  and  not  the 
vesting  (jo). 

*In  Davies  v.  Fisher  (g-),  a  gift  of  personalty  to  trustees  for  A.  for 
life,  and  after  his  death,  in  trust  for  the  children  of  A.,  "  as  they 
severally  attained  twenty-five  years^''  the  income  to  be  applied  during 
their  respective  minorities  by  their  guardian  for  their  maintenance,  &c., 
with  a  gift  over  in  case  no  child  should  live  to  attain  twenty-five,  was 
held  by  Lord  Langdale  to  be  vested,  notwithstanding  the  interval 
between  the  twenty-first  and  twenty-fifth  year  of  each  child,  during- 
which  there  was  no  direction  as  to  the  application  of  the  interest  (»•). 

(o)  Ante,  p.  *1096.  But  see  also  post, 
p.  *1107,  note  (A),  and  *1108,  note  (ra). 

(j))  Parker  «.  Gelding,  13  Sim.  418. 
Milroy  «.  Milroy,  14  Sim.  48.  Ham- 
mond V.  Maule,  1  Coll.  381.  Harrison 
V.  Grimwood,  13  Beav.  193.  Learning 
«.  Sherratt,  3  Hare,  14.  Packham  ». 
Gregory,  4  Hare,  396.  Tatham  v.  Ver- 
non, 39  Beav.  605.  Boulton  «.  Pilcher, 
ibid.  633.  Pearman  «.  Pearman,  83 
Beav.  394.  Ee  Peek's  Trusts,  L.  R. 
16  Bq.  33.  This  doctrine  only  applies 
where  there  is  one  gift  of  principal  and 
interest,  and  the  possession  of  the  prin- 
cipal is  postponed,  and  does  not  apply 
where  the  interest  alone  is  the  subject 
of  gift  up  to  a  particular  time,  and  the 
principal  is  then  for  the  first  time  given  ; 
for  in  such  case  the  prior  gift  of 
the  interest  or  dividends  will  not  vest 
the  principal.  Spencer  v.  Wilson,  L. 
R.  16  Eq.  501.  Watson  n.  Hayes,  9 
Sim.  500,  revd.  5  M.  &  C.  134.  See 
■post,  p.  *iioa. 

(?)  5  Beav.  301. 

(r)  See  also  Milroy  «.  Milroy,  14  Sim. 
48,  and  compare  Lloyd  «.  Lloyd,  3  K.  & 
J.  30,  in  which  case  there  was  a  devise 
of  land  to  trustees  in  fee,  upon  trust  to 
pay  the  rents  to  A.  for  life  and  after 
[*1100] 


her  death  to  apply  them  in  the  mainte- 
nance of  all  and  every  her  child  and 
children  during  their  minority,  and 
when  and  as  soon  as  all  such  children 
should  have  attained  twenty-one  tO' 
divide  the  corpus  amongst  all  the  children 
share  and  share  alike,  if  more  than  one, 
and,  if  only  one,  the  whole  to  such 
child.  And  it  was  held  that  one  of 
several  children  who  survived  the  testa- 
tor haviug  died  under  twenty-one  took 
no  share.  See  and  compare  Re 
Grove's  Trusts,  3  GifE.  575.  It  will  be 
seen  that  the  difference  between  Davies 
«.  Fisher  (mM  sup.)  and  Lloyd  v.  Lloyd 
(mM  sup.),  which  resulted  in  the  gifts 
being  held  vested  in  the  one  case  by 
reason  of  the  gift  of  the  income  for- 
maintenance  during  minority  and  not  in 
the  other,  is  that  in  the  former  case  the 
gift  was  to  the  individuals  "  as  they 
severally  attained  twenty-five  years," 
whereas  in  the  latter  case  the  gift  was 
to  a  class  from  which  individuals,  not 
attaining  the  prescribed  age,  would  be 
excluded.  And  in  Re  Parker,  16  0.  D. 
44,  Jessel,  M.  R.,  says  :  "It  appears  to 
me  that  this  case  is  different  from  that 
of  Pox  D.  Fox,  L.  R.  19  Eq.  386.  In 
my  opinion  when  a  legacy  is  payable  at 
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*But,  generally  speaking,  if  the  gift  of  maintenance  be  not  co- 
extensive with  the  whole  amount  of  the  interest  (s),  or  if  *it  be  made 
out  of  another  fund,  in  neither  case  will  the  legacies  vest,  prior  to  the 
arrival  of  the  periods  at  which  they  are  made  payable  :  for  such  pro- 

a  certain  age,  but  is  in  terms  contingent,  when  they  attain  a  prescribed  age,  and 
the  legacy  becomes  vested  when  there 
is  a  direction  to  pay  the  interest  in  the 
meantime  to  the  person  to  whom  the 
legacy  is  given,  and,  not  the  less  so, 
when  there  is  superadded  a  direction 
that  the  trustees  '  shall  pay  the  whole 
or  such  part  of  the  interest  as  they  shall 
think  fit : '  but  I  am  not  aware  of  any 
case  where,  the  gift  being  of  an  entire 
fund  pay#,ble  to  a  class  of  persons 
equally  on  their  attaining  a  certain  age, 
a  direction  to  apply  the  income  of  the 
whole  fund  in  the  meantime  for  their 
maintenance  has  been  held  to  create  a 
vested  interest  in  a  member  of  the  class 
who  does  not  attain  that  age.''  And 
thus  in  Dewar  v.  Brooke,  14  C.  D.  529, 
in  which  case  a  testator  directed  his 
trustees  to  hold  the  trust  fund  for  all  his 
children,  or  any  his  child,  who,  being 
sons  or  a  son,  should  attain  twenty-five, 
or  being  daughters  or  a  daughter, 
should  attain  twenty-one  or  marry,  and 
if  more  than  one  in  equal  shares,  to  be 
divided  and  paid  on  the  youngest  of  his 
said  children  attaining  twenty-one,  and 
empowered  his  trustees  to  apply  the 
whole  or  such  part  as  they  should  think 
fit  of  the  annual  income  to  which  any 
child  should  be  entitled  in  expectancy 
toward  the  maintenance  or  education  of 
such  child,  it  was  held  upon  a  petition 
by  a  son  presented  after  the  youngest 
child  (a  daughter)  had  attained  twenty- 
one,  but  before  he  himself  had  attained 
twenty-five,  that  his  interest  under  the 
will  was  not  vested  but  contingent  on 
his  attaining  twenty-five,  and  Hall, 
V.-C,  distinguished  Fox  v.  Fox  (vhi 
sup.)  on  the  ground  that  in  that  case  the 
trust  was  not  for  children  who  attain  a 
prescribed   age,   but  for  sons  as  and 


that  the  division  as  well  as  the  payment 
was  not  postponed  as  in  Dewar  ». 
Brooke. 

(»)Pulsford  V.  Hunter,  3  Bro.  C.  C. 
416.  Hanson  v.  Graham,  6  Ves.  239, 
249.  Leake  v.  Robinson,  2  Meriv.  386,. 
387.  Vawdry  «.  Geddes,  1  Russ.  &  M. 
203.  Watson  v.  Hayes,  5  M.  &  Cr.  124.. 
Re  Ashmore's  Trusts,  L.  R.  9  Eq.  99. 
Thomas  «.  Wilberforce..  31  Beav.  299. 
Re  Sanderson's  Trusts,  3  K.  &  J.  497, 
504.  This  is  because  it  is  the  giving  of 
the  interest  and  not  the  giving  of  the 
maintenance  which  is  held  to  eSect  the 
vesting.  See  per  Lord  Cottenham  in 
Watson  1).  Hayes,  5  M.  &  Cr.  125,  133. 
The  giving  of  the  whole  interest  is  in 
effect  a  direction  that  the  legacy  shall 
carry  interest.  Re  Hart's  Trusts,  3  De 
G.  &  J.  195,  200,  202.  And  a  legacy 
payable  at  a  prescribed  age  with  Interest, 
in  the  meantime  vests  immediately. 
See  ante,  p.  *1097.  In  order,  however, 
that  an  inference  of  an  immediate  gift 
of  the  principal  may  be  drawn  from  a. 
direction  that  the  whole  income  be  ap- 
plied to  maintenance,  it  is  necessary  that 
there  should  be  a  first  gift  of  the  capital 
fund  itself,  and  not  merely  of  income. 
See  Spencer  v.  Wilson,  L.  R.  16  Eq. 
501.  Re  Grimshaw's  Trusts,  11  CD. 
406  ;  for  there  is  an  obvious  difEereuce 
between  a  gift  of  the  interest  for  main- 
tenance and  a  gift  of  maintenance  out  of 
the  interest.  If,  however,  there  be  a 
gift  of  the  corpus  to  individuals  or  a 
class  payable  at  a  future  time,  coupled 
with  a  direction  to  apply  the  lohole  in- 
come to  maintenance  of  the  individual 
or  the  members  of  the  class,  the  infer- 
ence that  the  gift  is  vested  does  not  the 
less  arise  because  there  is  a  discretioni 
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visions  afford  no  presumption  that  the  testators  intended  the  legacies 
to  vest  before  they  became  due. 

Again,  in  the  cases  above  cited,  the  corpus  of  the  property  was 
given  with  a  postponement  of  the  payment,  and  the  interest  or  fund 
directed  to  be  applied  or  managed  for  the  benefit  of  the  legatee  :  But 
it  has  been  laid  down,  that  the  exception  will  not  apply  where  the 
interests  or  dividends  alone  are  the  subject' of  bequest  until  a  partie- 
ular  time,  and  the  principal  is  not  sooner  taken  out  of  the  residue,  but 
•directed  for  the  first  time  to  be  taken  out  of  it,  and  paid  or  trans- 
ferred to  the  legatee,  at  the  end  of  that  period:  because  the  gift  and 
payment  of  it  are  one  and  the  same,  and  it  was  the  intention  of  the 
testator  to  m^ake  the  gifts  of  the  interest  and  the  capital  separate  and 
distinct,  so  as  to  constitute  the  time  appointed  for  payment  of  the 
principal  the  very  essence  of  the  gift  of  it  (<)•  * 

*It  must  further  be  remarked,  with  respect  to  this  exception,  that 
2.  contingent  gift  of  the  interest  will  not  vest  the  principal :  Thus  a 
legacy  to  A.,  as  soon  as  she  attains  twenty-one,  with  interest,  is  con- 
tingent (m).  But  a  bequest  by  a  testator  of  one-third  of  his  personal 
estate  to  his  daughter,  and  in  case  of  his  decease,  to  have  the  interest 


xjonferred  on  the  trustees  to  apply  less 
than  the  whole  income  to  that  purpose. 
See  per  Jessel,  M.  R.,  in  Pox  ».  Fox,  19 
Eq.  386,  and  also  Harrison  ».  Grim- 
wood,  13  Beav.  193,  which,  however, 
has  not  always  been  accepted  as  an 
authority.  See  Hawkins  on  Wills,  p. 
329.  It  would  seem  from  the  cases  of 
Pulsford  ®.  Hunter,  3  Bro.  C.  0.  416, 
«nd  Re  Ashmore's  Trusts,  L.  R.  9  Eq. 
99,  that  a  gift  even  of  the  whole  income 
of  a  fund  for  maintenance  does  not 
necessarily  give  rise  to  a  presumption  of 
a  vested  interest  in  the  principal.  See, 
however,  the  observations  on  these 
cases  of  Jessel,  M.  R.,  in  Fox  ».  Fox, 
{uli  sup.),  and  compare  therewith  the 
judgment  of  Hall,  V.-C,  in  Re  Grim- 
shaw's  Trusts  (ubi  sup.).  The  result  of 
the  comparison  would  seem  to  be  that 
no  absolute  rule  of  construction  arises 
on  a  direction  to  apply  the  whole  in- 
come for  maintenance  "  at  the  discretion 
of  trustees  or  otherwise,"  but  in  each 
case  the  whole  frame  of  the  will  must 
[*1103] 


be  looked  at  to  ascertain  whether  the 
gift  is  of  the  interest  for  maintenance  or 
a  gift  of  maintenance  out  of  intei-est. 

(t)  This  statement  of  the  principle  of 
the  cases  was  approved  of,  and  acted 
upon,  by  Alderson,  B.,  in  Cromek  v. 
Lumb,  3  Younge  &  G.  576.  See  ante,  p. 
*1099,  note  (p).  Batsford  v.  Kebbell,  3 
Ves.  363.  This  case  has  been  some- 
times cited  to  show  that  a  future  gift 
expressed  in  the  terms  "pay  and  dis- 
tribute," is  contingent  by  force  of  the 
expressions  only  :  But  this  is  not  so  ; 
the  judgment  proceeded  emphatically 
on  the  ground  that  the  subject  of  the 
future  gift  was  not  the  same  as,  but 
different  from,  the  previous  gift  for 
life ;  Smith  v.  Palmer,  7  Hare,  338,  by 
Wigram,  V.-C.  See  also  the  comments 
of  Kindersley,  V.-C.  on  this  case  in 
Westwood  «.  Southey,  3  Sim.  N.  S.  198, 
300,  and  of  Kay,  J.,  in  Re  Wrey,  30 
C.  D.  507,  510. 

(u)  Knight  V.  Knight,  2  Sim.  &  Stu. 
490. 
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therein  and  principal  when  she  attained  the  age  of  twenty-five,  was 
held  to  give  a  vested  interest  to  the  daughter,  though  she  died  under 
that  age  {x). 

And  it  should  be  here  observed,  that  there  is  an  important  distinc- 
tion between  a  case  where  the  legacy  is  to  be  severed  instanter  from 
the  general  estate,  for  the  use  and  benefit  of  the  legatee,  and  a  case 
where  a  legacy  is  to  be  severed  from  the  estate  only  upon  the  happen- 
ing of  a  particular  event.  Thus  in  Saunders  v.  Vautier  (y),  a  testa- 
tor bequeathed  to  his  executors  or  trustees  all  the  East  India  stock 
which  should  be  standing  in  his  name  at  his  death,  upon  trust  to 
accumulate  the  dividends  until  D.  W.  V.  should  attain  twenty-five, 
and  then  to  transfer  the  principal,  together  with  such  accumulations, 
to  D.  W.  V.  his  executors,  administrators  or  assigns,  absolutely  :  The 
-will  also  contained  a  residuary  bequest :  The  testator  had  2,000Z.  India 
stock  standing  in  his  name  at  his  death  :  And  it  was  held  by  Lord 
Tottenham,  that  D.  W.  Y.  took  an  immediate  vested  interest  in  that 
legacy,  although  he  was  a  minor  at  the  testator's  death  ;  and  accord- 
ingly the  court  ordered  the  stock,  with  its  accumulations,  to  be  trans- 
ferred to  him  on  his  attaining  twenty-one  :  And  his  lordship  observed, 
that  there  was  not  only  a  gift  of  the  intermediate  interest,  but  a  posi- 
tive direction  to  separate  the  legacy  *from  the  estate,  and  to  hold  it  in 
trust  for  the  legatee  when  he  should  attain  twenty-five  (z). 

A  second  exception  to  the  latter  rule  (a)  is,  that  where  a  person 
Ijequeaths  a  sum  of  money  or  other  personal  estate  to 
•one  for  life,  and  after  his  decease  to  another,  the  inter-  estate  is  given'to 
•est  of  the  second  legatee  is  vested  :  20  and  his  personal 

(x)  Breedon  «.   Tugman,  3  M.  &  K.  legacy  itself)  is  not  sufHcient  to  vest  the 

■389.  legacy  :  Festing  v.  Allen,  5  Hare,  575, 

(y)  1  Or.  &  Ph.  240.  578. 

(a)  See  also  A(xord.     Greet  «.  Greet,  {a)  I.  «.,  the  rule  stated  amie,  p.  *1093, 

5  Beav.  133.     Lister  ».  Bradley,  1  Hare,  as  extended  by  the  doctrine  of  Leake  v. 

10.      See    also    Dundas  v.   Murray,   1  Robinson,  ante,  p.  *1096. 

Hemm.  &  M.  435.     Oddie  «.  Brown,  4  30.  A  remainder  limited  after  a  life  es- 

De  G.  &.  J.  179,  184.     Pearson  v.  Dol-  tatevests  at  testator's  death,  although  the 

man,   L.  R.    3  Eq.   315.     Re  Sevan's  bequest  is  "  at "  or  "  upon  "  or  "  after " 

Trusts,  34  C.  D.  716.    A^^  compare 'Re  the  death  of  the  life  tenant.    Theinterest 

Jobson,   44  C.   D.  154,   160,  in  which  of  the  remainderman  is  not  in  such  case 

case  there  was  held  to  be  no  separation.  conditioned  on  his  surviving  the  life 

But  the  mere  necessity  of  making  such  tenant,  and  may  be  disposed  of  by  him 

a,  severance  in  some  events  only  (as  in  or  go  to  his  representatives  in  case  of 

the  case  of  the  residue  becoming  paya-  his  death  before  the  termination  of  the 

ble  before  the  legacy  itself  is  payable,  particular  estate.    3  Jarman  on  Wills 

or  other  cause  unconnected  with  the  407 ;   Doe  v.  Considine,  6  Wall  458  ; 

[*1104] 
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representatives  will  be  entitled  to  the  property,  though  he  dies  in  the 

lifetime  of  the  person  to  whom  the  property  is  bequeathed  for  life  (5). 

Thus,  in  Monkhouse  v.  Holme  (c),  the  testator  gave  830^.  to  trustees,, 

V.  Dotson,  14  Sm.  &  M.  176 ;  Edwards. 
®.  Gibbs,  39  Miss.  166  ;  Pikeu.  Stephen- 
son, 99  Mass.  188  ;  Valentine  «.  Borden, 
100  Mass.  273  ;  Hill  «.  Bacon,  106  Mass. 
578 ;  Barton  v.  Bigelow,  4  Gray  353  ; 
Fay  V.  Sylvester,  2  Gray  171  ;  White  «. 
Curtis,  12  Gray  54 ;  Shattuck  «.  Sted- 
man,  3  Pick.  468;  Hall  v.  Tufts,  18 
Pick.  455 ;  Jones  e.  "Waters,  17  Mo. 
587 ;  Thomas  «.  Anderson,  6  C.  E.  Gr. 
(N.  J.)  22 ;  Barker  u.  Wood,  1  Sandf. 
Ch.  129 ;  Beatty  o.  Montgomery,  6 
C.  E.  Gr.  (N.  J.)  324 ;  Van  Dyke  ». 
Vanderpool,  1  McCart.  198  ;  Green  v. 
Howell,  1  Vr.  826,  affirmed  3  Vr.  571 ; 
Campbell  ».  Rawdon,  18  N.  T.  412  ; 
Livingston  v.  Greene,  52  N.  Y.  118, 
affirming  6  Lans.  50 ;  Williams  e.  Con- 
rad, 30  Barb.  524  ;  Titus  v.  Weeks,  37 
Barb.  136  ;  Terrill  v.  Public  Adminis- 
trator, 4  Bradf .  245  ;  Vanderheyden  «. 
Crandall,  3  Denio  9,  affirmed  1  N.  Y. 
490,  as  Wendell  t>.  Crandall  ;  Toney  «. 
Shaw,  3  Edw.  356  ;  Wimple  «.  Fonda, 
3  Johns.  388 ;  Jackson  «.  Merrill,  6 
Johas.  185  ;  Larocque  «.  Clark,  1  Redf. 
469  ;  S.  C.  Estate  of  Saxton,  1  Tuck.  33  ; 
Stowell  V.  Graves,  3  T.  &  C.  (N.  Y.  S.  C.> 
211 ;  Chapin  b.  Marvin,  13  Wend.  538 ; 
Bufford  V.  Holliman,  10  Tex.  560 ; 
Taggart  ».  Murray,  53  N.  Y.  333 ; 
Ackerman  v.  Gortop,  67  Id.  63,  revers- 
ing Ackerman  v.  Hoyt,  6  Hun  301  ; 
Drake  ■<>.  Lawrence,  19  Hun  112  ;  Hill 


Tillinghast  «.  Cook,  9  Met.  143; 
Smith  J).  Bell,  6  Pet.  69;  Van  Axte 
®.  Fisher,  117  N.  Y.  401  ;  Matter 
of  Post,  30  N.  Y.  S.  R.  317 ;  Matter  of 
Ogilsbie,  38  N.  Y.  S.  R.  459 ;  Coit  v. 
Rolston,  44  Hun  548  ;  Da  Costa  «.  Bass, 
48  Hun  31 ;  Mitchell  ».  Knapp,  54  Hun 
500  ;  Young  ».  Case,  2  Redf.  55  ;  Stuar| 
».  Spaulding,  30  Hun  31 ;  Rhodes  v. 
Shaw,  16  Stew.  (N.  J.)  436  ;  Leighton 
«'.  Leighton,  58  Me.  63 ;  Shipp  v. 
Gibbs,  88  Ga.  184;  Dean  v.  Felly, 
69  Ga.  804  ;  Myers  ».  Adler,  6  Mackey 
515  ;  Gibson  v.  Walker,  20  K.  Y.  476 ; 
Jones  «.  Knappen,  63  Vt.  391 ;  Wright 
».  Gooden,  6  Houst.  397;  Moody  «. 
Hemphill,  75  Ala.  268 ;  Hunter  v.  Green, 
22  Ala.  329  ;  Thrasher  «.  Ingram,  32 
Ala.  645 ;  Burd  v.  Burd,  40  Penna.  St. 
183;  Patterson  «.  Hawthorn,  13  Serg. 
&  R.  112  ;  Bunch  v.  Hurst,  3  Desaus. 
286  ;  Buist  v.  Dawes,  4  Strobh.  Eq.  38 ; 
Hays  «.  Gourley,  1  Hun  38 ;  Bedell  u. 
Guyon,  12  Hun  396  ;  Coleman  «.  Hutch- 
inson, 3  Bibb  209 ;  Rawlings  ».  Landes, 
3 Bush  156  ;  Bowlings.  Dobyns,  5  Dana 
434  ;  Adie  «.  Cromwell,  3  Mon.  276 
Jackson  ».  Sublett,  10  B.  Mon.  467 
Phillips  v.  Johnson,  14  B.  Mon.  173 
Williamson  v.  Williamson,  18  B.  Mon 
829  ;  Nash  «.  Cutler,  16  Pick.  491 
Abbott  v.  Bradstreet,  3  Allen  587 
Brown  «.  Lawrence,  3  Cush.  390 
Throop  ®.  Williams,  5  Conn.  98 ;  Rail 


(6)  Fearne  Cont.  Rem.  554,  note. 
And  it  is  immaterial  whether  the  testa- 
tor uses  words  of  remainder,  or  whether 
the  future  gift  is  expressed  in  a  direc- 
tion to  pay  and  distribute :  Smith  «. 
Palmer,  7  Hare,  338,  by  Wigram,  V.-C. 
See  also  King  «.  Isaacson,  1  Sm.  &  G. 
371.  In  Re  Duke,  16  C.  D.  113,  it  was 
held  that  the  interest  of  children  taking 


after  the  determination  of  prior  life 
estates  was  not  made  contingent  by  a 
direction  in  the  will  that  the  division 
should  only  be  among  children  living 
at  the  period  of  distribution,  and  that 
the  investment  of  the  fund  should  not 
be  altered  until  the  period  of  distribu- 
tion arrived, 
(c)  1  Bro.  C.  C.  398. 


Ch.  II.  §  v.] 


Vested  or  Contingent. 


535 


to  pay  to  his  wife  the  interest  for  life,  and  from  and  after  her  death 
he  disposed  of  the  sum  of  800^.  in  manner  following,  &c. :  Then  the 
testator,  after   several  intermediate  devises  and  bequests,  gave  the 


10.  Downes,  125  Mass.  509  ;  Collins  v. 
Bergen,  15  Stew.  (N.  J.)  57  ;  Bedell  v. 
Guyon,  13  Hun  396;  Shuler  ».  Bull, 
15  S.  C.  4ai  ;  Davis  d.  Bawcum,  10 
Heisk.  406  ;  Will  of  Miller,  3  Lea  54 ; 
Crosby  v.  Crosby,  64  N.  H.  77 ;  Van 
Gieson  v.  Howard,  3  Halst.  Ch.  463  ; 
Lane  v.  Brown,  20  Hun  383.  So,  where 
the  remaindermen  are  described  as  "the 
issue  of  children  who  may  have  died.'' 
Austin  a.  Bristol,  40  Conn.  120. 

So  too,  where  the  bequest  is  to  A. 
for  life  and  "  then  "  to  go  to  B.,  Matter 
of  Mahan,  98  N.  Y.  373,  affirming  33 
Hun  73  ;  Naundorf  ®.  Schumann,  14 
Stew.  (N.  J.)  14 ;  or  to  be  transferred  to 
B.  at  A.'s  death,  Loring  v.  Carnes,  148 
Mass.  333 ;  Weston  ».  Weston,  135  Mass. 
368  ;  or  "  then  to  descend  and  belong 
to  my  children,"  Santa  Clara  Academy 
-».  Sullivan,  116  111.  375;  or  to  be 
produced  by  a  sale  at  the  death  of  the 
life  tenant,  De  Vaughn  «.  McLeroy,  83 
Ga.  687  ;  Lagwin  «.  McKee,  79  Ga.  430 ; 
Pierce  ®.  Lee,  9  Gray  43  ;  or  although 
the  life  tenant  is  empowered  to  sell, 
Railsbach  «.  Lovejoy,  116  111.  443 ; 
Carter  v.  Hunt,  40  Barb.  88  ;  Acker- 
man  «.  Gorton,  67  N.  Y.  63  ;  Thomas 
».  Thomas,  1  Rawle  113 ;  Candler  ®. 
Dinkle,  4  Watts  143  ;  and  if  necessary 
to  use  the  principal,  McCarty  ».  Pish, 
87  Mich.  48;  or  although  the  life 
tenant  is  testator's  widow,  with  right 
to  elect  against  the  will,  Marvin  ». 
Ledwith,  111  111.  144.  In  such  case 
her  election  would  accelerate  the  re- 
mainder. Holderby  v.  Walker,  3  Jones 
Eq.  46. 

In  like  manner,  a  remainder  to  take 
effect  on  the  marriage  of  the  first  taker 
is  vested.  Farmers'  Bank  ».  Hooff,  4 
Cranch  C.  C.  333  ;  Thrasher  «.  Ingram, 
33  Ala.  645  ;  Chappel  «.  Avery,  6  Conn. 


31 ;  Conwell ».  Heavilo,  5  Harring.  396  ; 
Ferson  v.  Dodge,  23  Pick.  387  ;  Birdsall 
V.  Hewlett,  1  Paige  33  ;  Manderson  v. 
Lukens,  23  Penna.  St.  31 ;  Biddle's 
Appeal,  69  Penna.  St.  190.  So,  on  the 
death  or  marriage  of  the  first  taker. 
Landers  d.  Bartle,  39  Hun  170.  A  de- 
vise to  A.  for  life  and  at  his  death  to  his 
children,  if  he  marry  and  have  children, 
was  held  to  be  a  vested  remainder. 
Wright*.  Shaw,  5  Cush.  56. 

So,  in  case  of  a  "  division  "  on  the  death 
of  the  first  taker,  Ackerman  «.  Gorton, 
67  N.  Y.  63  ;  Savage  v.  Benham,  17  Ala. 
119  ;  Thrasher  v.  Ingram,  33  Ala.  645  ; 
Rawlings  v.  Landes,  3  Bush  158  ;  Jack- 
son V.  Sublett,  10  B.  Men.  467  ;  Arnold 
«.  Arnold,  11  B.  Mon.  81  ;  Field  v. 
Hallowell,  13  B.  Mon.  517  ;  Dingley 
J).  Dingley,  5  Mass.  537 ;  Blanchard 
V.  Blanchard,  1  Allen,  333  ;  Fairly  ». 
Kline,  Penn.  (N.  J.)  755  ;  Demarest  v. 
Hopper,  3  Zab.  599  ;  Matter  of  Heaton, 
6  C.  E.  Gr.  (N.  J.)  224 ;  Tucker  v.  Ball, 
1  Barb.  94 ;  Hays  ».  Gourley,  1  Hun 
38 ;  McClure's  Appeal,  72  Penna.  St. 
414  ;  Estate  of  Sebastian,  4  Phila.  336  ; 
Harris  «.  Alderson,  4  Sneed  (Tenn.) 
254;  Alexander  «.  Walsh,  3  Head  493  ; 
Bridgewater  ».  Gordon,  2  Sneed  (Tenn.) 
5 ;  Hays«.  Collier,  2  Sneed  (Tenn.)  585  ; 
Estate  of  Michenor,  30  Leg.  Int.  336  ; 
or  where  the  property  is  to  be  divided 
or  trusteed  at  executor's  option,  notwith- 
standing proviso  as  to  my  being  dead 
"  when  this  bequest  takes  effect,"  Rogers 
V.  Rogers,  11  R.  I.  38.  So,  where  land 
is  devised  to  the  widow  for  life  or 
widowhood,  to  be  sold  at  her  death  or 
marriage,  or  when  her  youngest  child 
attain  twenty-one,  and  the  proceeds 
divided  among  her  children.  Gest  «. 
Flock,  1  Gr.  Ch.  (N,  J.)  108.  But  see 
Willetts  D.  Rutter,  84  Ky.  317,  where  a 
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legacy,  upon  which  the  question  arose  ;  "  I  also  give  to  Jonathan- 
Monkhouse,  son  of  my  brother  George,  the  sum  of  100/."  Jonathan 
having  survived  the  testator,  died  before  the  widow  ;  and  the  ques- 


contrary  intention  was  conjectured  from 
other  parts  of  the  will. 

After  life  estate  and  other  period.  In 
like  manner,  a  remainder  after  a  life 
estate  will  vest,  although  the  period  of 
enjoyment  of  the  principal  is  postponed 
to  a  given,  and  possibly  later,  date  of 
distribution,  the  beneficiary  taking  the 
income  in  the  meantime.  Wedekind  ». 
Hallenberg,  88  Ky.  114 ;  Wiggin  v. 
Perkins,  64 N.  H.  36 ;  Hoopers.  Hooper, 
9  Cush.  123.  So,  where  the  legacy  is 
payable  after  payment  of  testator's 
debts  and  education  of  legatees,  Bow- 
ling V.  Dobyn,  5  Dana  434  ;  or  when 
the  legatee  arrives  at  the  age  of  twenty- 
one,  Shattuck  n.  Stedman,  3  Pick.  468  ; 
Van  Camp  v.  Fowler,  59  Hun  311 ;  Ex 
parte  Turk,  1  Bradf .  110  ;  or  success- 
ively as  they  arrive  at  the  age  of 
twenty-one,  Bowditch  v.  Andrew,  8 
Allen  339  ;  or  even,  it  has  been  held, 
"should  they  arrive  at  the  age  of 
twenty-one,"  Devane  ».  Larkins,  3 
Jones  Eq.  377 ;  or  when  the  youngest 
arrives  at  twenty-one,  Parker  i).  Glover, 
15  Stew.  (N.  J.)  559  ;  Davidson  «.  Bates, 
111  Ind.  391  ;  Van  Wyck  «.  Bloodgood, 
1  Bradf.  154. 

Where  the  remainder  is  limited  to 
a  class  (e.  g.,  children  of  A.)  capable  of 
increasing  in  number  before  the  deter- 
mination of  the  particular  estate,  the 
gift  will  vest  at  the  testator's  death  in 
such  as  then  answer  the  description, 
subject  to  open  for  all  after-born  mem- 
bers of  the  class.  Phillips  v.  Johnson, 
14  B.  Men.  173 ;  Yeaton  v.  Roberts,  38 
N.  H.  459  ;  Demarest  v.  Hopper,  3 
Zab.  599,  reversing  Den  ».  Demarest,  1 
Zab.  535  ;  Ross  ®.  Adams,  4  Dutch. 
179 ;  Smiley  ii.  Bailey,  59  Barb.  80  ; 
Doe  V.  Provost,  4  Johns.  61  ;  Van 
Vechten   v.    Pearson,    5    Paige    513  ; 


Macomb  v.  Miller,  9  Paige  365,  affirmed 
36  "Wend.  389  ;  Tanner  ®.  Livingston, 
13  Wend.  83  ;  Nodine  «.  Greenfield,  7 
Paige  544 ;  Williamson  v.  Field,  3- 
Sandf.  .Ch.  533  ;  Barnum  «.  Barnum, 
43  Md.  351  ;  Banks  t).  Jones,  50  Ala. 
480;  Olmstead  «.  Dunn,  73  Ga.  850  ; 
Mather  ».  Mather,  103  111.  607  ;  Ballen- 
tine  V.  Wood,  15  Stew.  (N.  J.)  553  ; 
Dulaney  «.  Middleton,  73  Md.  67 ;  Hat- 
field V.  Sohier,  114  Mass.  48  ;  Webb  «. 
Goodnough,  53  Conn.  316 ;  Minnig  v. 
Batdorf ,  5  Penna.  St.  503 ;  Rudebaugb 
V.  Rudebaugh,  72  Penna.  St.  371  ; 
Harris  ».  Alderson,  4  Sneed  (Tenn.) 
354  ;  Taveau  «.  Ball,  1  McCord  Ch.  7. 
So  too,  if  limited  after  a  term  of  years, 
Ballard  v.  Ballard,  18  Pick.-  41  ;  or 
made  payable  in  installments  at  exec- 
utor's discretion,  Conklin  «.  Moore,  3 
Bradf.  179.  So,  "to  my  grandchil- 
dren whatever  their  number  may  be," 
Cheney  i>.  Teese,  108  111.  473  ;  or  to  my 
"  nephews  that  are  or  may  now  or  may 
before  that  time  be  born,"  Grayson  «. 
Tyler,  80  Ky.  358.  If  the  remainder 
is  to  the  children  of  A.,  after  a  life 
estate  to  A.,  and  there  are  no  such 
children  in  being  at  the  testator's  death, 
they  will  take  a  vested  remainder  as 
they  are  born.  Gilpin  v.  Williams,  35 
0.  St.  383.  So  too.  Estate  of  Fetrow, 
58  Penna.  St.  434  ;  Rutledge  ».  Rut- 
ledge,  Dudley  Eq.  201 :  Cooper  «.  Hep- 
burn, 15  Gratt.  558.  In  Tayloe  v. 
Mosher,  39  Md.  445,  the  remainder  to 
children  of  B.  and  children  of  A., 
"  provided  any  child  he  shall  leave," 
was  held  to  vest  in  B.'s  children,  sub- 
ject to  open  for  A.'s  children  if  he 
should  leave  any. 

But  if  the  class  cannot  be  ascertained 
until  the  death  of  the  first  tenant,  the 
gift  will  be  contingent.    Thus,  a  devise- 


Ch.  n.  §  v.] 


Vested  or  Contingent. 


53r 


tion  was,  whether  he  took  a  vested  interest  in  the  legacy,  so  as  t* 
transmit  it  to  his  personal  representatives  :  *And  Lord  Rosslyn  decided 
in  the  affirmative  ;  His  lordship  remarking  that  the  800Z.  was  given 


to  the  testator's  daughters  for  life,  with 
remainder  at  tlieir  death  to  their  heirs. 
Putnam  «.  Gleason,  99  Mass.  454 ; 
Sheridan  «.  House,  4  Abb.  App.  318  ; 
Rome  Exchange  Bank  «.  Eames,  4  Abb. 
App.  98 ;  Knight  v.  Weatherwax,  7 
Paige  182 ;  Johnson  «.  Jacob,  11  Bush 
646  ;  Anthony  4).  Anthony,  55  Conn. 
256 ;  Matter  of  Bartle,  6  Stew.  (N.  J.) 
46.  See  also  a  discussion  of  this  subject 
in  Richardson  v.  Wlieatland,  7  Mete. 
169.  In  Putnam  «.  Story,  132  Mass. 
305,  such  remainder  was  held  to  vest  at 
testator's  death  subject  to  divest  on 
their  dying  before  the  life  tenant.  In 
other  cases  the  words  have  been  con- 
strued as  children  or  heirs  apparent, 
and  the  remainder  was  held  to  vest  at  , 
testator's  death.  Bowers  «.  Porter,  4 
Pick.  198  ;  Eldridge  v.  Eldridge,  14 
Stew.  (K  J.)  89.  So,  "those  who  by 
law  would  inherit,"  Crisp  v.  Crisp,  61 
Md.  149 ;  or  "  their  male  heirs  that 
they  now  have  or  may  have  hereafter," 
Conklin  v.  Conklin,  3  Sandf.  Ch.  64. 
And  a  life  estate  to  B.  limited  after  a 
life  estate  to  A.,  with  an  ultimate  re- 
mainder to  B.'s  heirs,  was  held  to  be 
contingent  until  A.'s  death.  Hall  «. 
Nute,  38  N.  H.  422.  A  remainder  to 
testator's  heirs  after  a  life  estate  to  A. 
vests  of  course  at  testator's  death,  since 
his  heirs  are  then  determined.  Lane  v. 
Lane,  8  Allen  350;  Abbott  «.  Brad- 
street,  3  Allen  587,  overruling  Rich  «. 
Waters,  23  Pick.  563.  A  remainder 
limited  generally  to  several,  or  the  sur- 
mwr  of  them,  vests  at  the  testator's 
death,  Hopkins  v.  Hopkins,  1  Hun  352  ; 
8.  C.  8  T.  &  C.  (N.  Y.  S.  C.)  537  ; 
Moore  v.  Lyons,  35  Wend.  119  ;  Thaw 
».  Ritchie,  136  U.  S.  519  ;  Matter  of 
Meyer,  6  Abb.  N.  C.  438  ;  Nicoll  ®. 
Scott,  99  111.  539  ;  JefEers  v.  Lamson, 


10  Ohio  St.  101 ;  Buckley  v.  Reed,  15 
Penna.  St.  83 ;  Smith's  Appeal,  33. 
Penna.  St.  9  ;  Drayton  ».  Drayton,  1 
Desaus.  334 ;  Hansford  «.  Elliott,  9' 
Leigh  79  ;  or  to  the  survimr  of  two  life 
tenants,  Lantz  v.  Trusler,  37  Penna. 
St.  483  ;  Mowatt  v.  Carow,  7  Paige- 
838 ;  or,  to  testator's  children  "  and  the 
survivor  of  them  "  after  A.'s  death  and 
after  B.  attains  the  age  of  twenty-one, 
Lyons  «.  Mahan,  1  Dem.  180  ;  or  to  the 
surmving  children  of  A.,  Ross  v.  Drake, 
37  Penna.  St.  373  ;  Hays  v.  Collier,  3, 
Sneed  (Tenn.)  585 ;  or  to  "such  chil- 
dren as  may  survive  "  the  life  tenant^ 
Foster  v.  Wetherill,  38  Leg.  Int.  43  ;  or 
"my  surviving  children"  after  life 
estate  to  A.,  Porter  v.  Porter,  50  Mich. 
456  ;  Fairfax  d.  Brown,  60  Md.  50  ;  or 
to  testator's  "  brothers  and  sisters  sur- 
lyimng,"  Dunn  v.  Sargent,  103 Mass.  336 ; 
Hurlburt  «.  Emerson,  16  Mass.  344. 
So,  a  remainder  to  the  surviving  issue 
of  a  life  tenant,  with  remainder  over 
on  his  death  without  issue,  is  a  vested. 
remainder  subject  to  be  divested  on  the 
happening  of  the  contingency.  Pass- 
more's  Appeal,  33  Penna.  St.  381. 

In  Dominick  u.  Moore,  3  Bradf.  301,^ 
a  direction  to  sell  the  land  after  the 
death  of  the  life  tenant,  and  divide- 
among  A.  and  her  six  children^  or  the 
survivors  of  them,  was  held  to  vest  at 
testator's  death  ;  so  too.  Weed  v.  Al- 
drich,  3  Hun  531  ;  8.  C.  5  T.  &  C.  (N. 
y.  8.  C.)  105. 

A  vested  remainder  to  a  class,  "or 
the  survivor  of  them,"  is  subject  to  be 
divided  as  to  any  member  dying  before 
the  time  fixed  for  survivorship.  Thaw 
V.  Ritchie,  186  U.  8.  519.  In  case  of 
a  limitation  over  to  the  "survivor" 
of  two  remaindermen,  if  either  die 
before  the  life  tenant  it  was  held  in 
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to  the  trustees  to  pay  the  interest  to  the  wife  for  life,  and  then  in 
parts  and  shares  ;  which  showed  that  the  testator  intended  to  give 
vested  interests  to  the  several  legatees. 

So  in  Blamire  v.  Geldart  (d),  the  testator  gave  to  George  Pringle 


Beatty  v.  Montgomery,  6  C.  B.  Gr.  334, 
that  the  survivor  must  survive  the  life 
tenant  also  in  order  to  claim  the  gift. 

In  Cresson's  Appeal,  76  Penna.  St. 
19,  a  residuary  gift  to  children  '•'  who 
shall  be  then  living,"  after  several  de- 
vises to  the  widow  for  life  and  in  fee, 
^nd  an  annu'ity  to  her  for  the  support  of 
herself  and  her  children  during  their 
minority,  was  held  to  be  vested,  the 
word  "  then"  being  referred  to  the  time 
■of  the  testator's  death.  So,  in  Mc- 
Kinstry  v.  Sanders,  2  T.  &  C.  (N.  Y. 
S.  C.)  181,  a  direction  to  convey  prop- 
erty, pay  debts  and  legacies,  and  pay 
residue  to  nephews  "  who  shall  then  be 
living."  So,  a  bequest  to  A,  for  life, 
"  and  after  her  death  "  to  her  children 
then  living,  Kumpe  v.  Coons,  63  Ala. 
448.  Other  cases  hold  a  remainder  to  a 
class  "then  living"  at  the  death  of  the 
life  tenant  to  be  vested  at  testator's 
death  subject  to  be  divested  as  to  mem- 
bers dying  before  the  end  of  the  life 
estate.  Lloyd  v.  Van  Antwerp,  50  How. 
Pr.  81  ;  Land  Co.  ■».  Hill,  87  Tenn.  589  : 
Grayson  ».  Tyler,  80  Ky.  358 ;  Luf- 
burrow  «.  Koch,  75  Ga.  448. 

But  if  the  testator's  intention  in  giv- 
ing a  remainder  to  "my  surviving  chil- 
dren "  after  a  life  estate  is  clearly  to  in- 
clude only  the  children  living  at  the 
■death  of  the  life  tenant,  the  gift  will  be 
contingent  until  that  time,  Boone  «. 
Dykes,  8  Mon.  580  ;  Emerson  «.  Cutler, 
14  Pick.  108  ;  Olney  «.  Hull,  31  Pick. 
811 ;  Holcombe  «.  Lake,  4  Zab.  686  ; 
and  Heald  d.  Heald,  56  Md.  800,  on  death 
of  the  life  tenant  without  issue.  So, 
after  life  estate  to  testator's  widow. 
€oveney  v.  McLaughlin,  148  Mass.  576. 


So,  to  a  class,  and  if  any  die  with- 
out issue,  his  share  to  go  to  the 
survivors,  Williamson  ■».  Chamber- 
lain, 2  Stock.  873.  So,  to  A.  for  life 
with  remainder  to  A.'s  "surviving 
children,"  Matter  of  Eyder,  11  Paige 
185  ;  so  too,  Van  Tilburgh  v.  Hollins- 
head,  1  McCart.  35,  Green,  C.  J.,  say- 
ing :  "  The  rule  is  that  where  an  in- 
terest is  given  to  one  for  life,  and  after 
his  death  to  his  survimng  children, 
those  only  can  take  who  are  alive  at  the 
time  the  distribution  takes  place";  so 
too.  Slack  V.  Bird,  8  C.  B.  Gr.  (N.  J.) 
338 ;  Haskins  «.  Tate,  35  Penna.  St. 
349,  "to  be  equally  divided  amongst 
A.'s  children,  he  and  they  enjoying  the 
benefits  of  it  whilst  he  lives,"  where  A. 
was  held  to  take  a  life  estate  by  impli- 
cation, with  remainder,  at  his  death,  to 
his  children  then  living ;  Carroll  «. 
Hancock,  3  Jones  L.  471 ;  Cole  ». 
Crayon,  1  Hill.  Ch.  833;  Crim  «. 
Knotts,  4  Rich.  Eq.  340.  So,  after  a 
term  of  years,  Adams  «.  Beekman,  1 
Paige  631.  In  this  case  the  intention 
was  shown  by  gifts  over,  in  case  of  their 
death  before  that  time,  to  their  issue, 
or,  if  they  left  none,  to  the  survivors. 
So,  Hawley  v.  James,  5  Paige  463, 
affirmed  16  Wend.  137.  See  also 
Newell  v.  Nichols,  75  N.  Y.  78  ;  Seddel 
i>.  Wills,  Spen.  323.  So,  a  direct  gift  to 
the  heirs  of  the  body  of  A.  "  whom  she 
shall  leave  her  surviving."  Chism  v. 
Keith,  1  Hun  589.  In  Olney  v.  Hull, 
31  Pick.  311,  a  remainder,  after  a  life 
estate,  to  the  testator's  "  surmving 
sons,"  they  making  certain  payments, 
was  held  to  be  contingent  until  the 
life  tenant's    death.      In   Gardiner  v. 


(d)  16  Ves.  314. 
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200^.  three  per  cent,  consols,  at  his  wife's  decease,  and  appointed  her, 
Pringle,  and  another  person,  executors,  to  manage  the  property  and 
fulfill  the  intentions  of  his  will :  Pringle,  the  legatee,  died  before  the 
wife  ;  and  the  question  was,  whether  lie  took  a  vested  interest  in  the 


Guild,  106  Mass.  25,  a  remainder  to 
A.'s  "oldest  son,''  after  a  life  estate  to 
A  ,  was  held  to  be  vested  in  the  person 
■who  answered  that  description  at  the 
testator's  death  ;  but  not  in  like  case  to 
A.'s  "  oldest  aurmmng  son.''  Robertson 
«.  Wilson,  38  N.  H.  48. 

In  the  following  cases  the  gift  was  to 
surviving  children,  and  therefore  con- 
tingent :  Anderson  v.  Smoot,  Speer 
313  ;  Schoppert  «.  Gillam,  6  Rich.  Eq. 
83  ;  Swinton  «.  Legare,  3  McCord.  Ch. 
440.  See  also  Heard  d.  Brawner,  38 
Ga.  357  ;  Frierson  ®.  Van  Beuren,  7 
Yerg.  606 ;  Satterfield  «.  Mayes,  11 
Humph.  58 ;  Womack  «.  Smith,  11 
Humph.  478;  Tucker  v.  Stites,  39 
Miss.  196;  Sinton  v.  Boyd,  19  Ohio 
St.  30  ;  Smith  v.  Block,  39  Ohio  St. 
488 ;  Westbrook  «.  Romeyn,  Baldw.  C. 
C.  196  ;  Morton  v.  Morton,  8  Barb.  18. 
This  was  also  the  result  in  Emerson  v. 
Cutler,  14  Pick.  108,  as  to  the  personal 
property  in  a  gift  of  both  real  and  per- 
sonal property  to  A.  with  remainder  to 
her  children.  Shaw,  C.  J.,  makes  a 
distinction  here  between  the  two  kinds 
of  property  bequeathed,  saying  : ,"  We 
think  the  rules  applicable  to  the  subject 
affecting  real  and  personal  estate  are 
somewhat  different.  The  principle  is 
^stated  by  Mr.  C.  J.  Parsons  in  Dingley 
J).  Dingley,  5  Mass.  537.  After  citing  a 
similar  clause  in  a  will  and  the  argu- 
ment drawn  from  it,  he  says :  '  This 
argument  would  have  great  weight  in 
the  devise  of  money  or  chattels  for  life 
and  a  devise  over  to  be  equally  divided 
among  the  sons  on  the  death  of  the  first 
devisee.  For  of  a  chattel  there  can  be 
no  remainder  which  may  vest  and  after- 
ward open  to  let  in  after-born  children, 
^nd  the  interest  in  it  must  be  contingent 


until  the  time  provided  for  the  distribu- 
tion of  it  in  order  that  they  may  take.'" 

So,  after  annuities  to  A.,  B.,  and 
C,  and  after  their  death  a  remainder 
to  B.'s  "then  surviving  children"  on 
the  youngest  surviving  child  of  B. 
arriving  at  twenty-one.  Pleasonton's 
Appeal,  99  Pa.  St.  363.  So,  a  remainder 
to  A.,  B.,  and  C,  "  and  the  survivors  of 
them,"  Dutton  «.  Pugh,  18  Stew. 
(N.  J.)  426,  affg.  19  Id.  554 ;  if  either 
die  without  issue,  Hope  «.  Rusha,  88 
Pa.  St.  137  ;  Col  ton  v.  Fox,  67  N.  Y. 
348.  See  too,  Thornton  «.  Roberts,  3 
Stew.  (N.  J.)  473.  So,  a  remainder  to 
the  "survivors"  if  any  die  before  the 
life  tenant,  Webster  u.  Elsworth,  147 
Mass.  603  ;  or  if  any  do  not  survive 
the  life  tenant,  to  "  the  remaining  chil- 
dren "  and  their  heirs,  L'Etourneau  v. 
Henquenet,  89  Mich.  438. 

So,  in  McGraw  v.  Davenport,  6  Port. 
(Ala.)  319,  where  a  remainder  after  a 
life  estate  was  limited  to  be  divided  at 
the  death  of  the  life  tenant  between 
such  children  of  the  testator  as  sTiould 
then  be  limng,  the  gift  did  not  vest  until 
the  death  of  the  life  tenant  ;  so,  Augus- 
tus V.  Seabalt,  8  Mete.  (Ky.)  155  ;  Car- 
michael  v.  Carmichael,  1  Abb.  App. 
309  ;  S.  C.  4  Keyes  346 ;  Burrill  ». 
Shiel,  2  Barb.  457 ;  Tayloe  ».  Gould,  10 
Barb.  388 ;  Nash  i).  Nash,  12  Allen 
345  I  Thompsons.  Ludington,  104 Mass. 
193.  So,  a  remainder  to  testator's 
"living  children,"  Hill  v.  Rockingham 
Bank,  45  N.  H.  370  ;  or  children  "  then 
living,"  Craige's  Appeal,  126  Pa.  St. 
233  ;  Tillinghast  v.  Andrews,  11  R.  I. 
84  ;  or  to  A.  for  life  and  remainder  to 
the  children  who  should  be  alive  at  A.'s 
death.  Harvard  «.  Peavey,  128  111. 
430  ;  or  to   "such  of  her  children  as 
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consols,  which  entitled  his  personal  representative  to  a  transfer  of 
them,  the  testator's  widow  being  dead  :  and  Sir  W.  Grant,  M.  R., 
determined  in  the  affirmative,  and  thus  expressed  himself  :  "  If  the 
testator  had  given  the  stock  to  his  wife  for  life,  and  at  her  death  to 


may  be  living  at  her  death,"  Hastings  d. 
Hastings,  123  Mass.  158  ;  or  "  such 
children  as  she  may  leave,"  White  v. 
Eowland,  67  Ga.  546  ;  or  to  "  my  chil- 
dren who  may  then  he  living"  or  their 
heirs,  Colby  «.  Duncan,  139  Mass.  398  ; 
or  "  my  grandchildren  then  in  being," 
Will  of  Miller,  3  Lea  54  ;  or  providing 
for  division  into  as  many  shares  as  I 
may  have  grandchildren  or  their  issue 
then  living,"  Andrews  ■».  Bice,  53  Conn. 
566.  So,  a  remainder  to  A.  "  if  living  " 
at  death  of  the  tenant,  Lambert  ». 
Harvey,  100  111.  338 ;  or  to  A.  and  B. 
"should  either  of  them  be  living  "at 
that  time,  Bamforth  ®.  Bamforth,  133 
Mass.  380.  So,  after  a  trust  for  A.'s 
life,  a  remainder  to  such  of  his  issue 
"  as  may  be  living  at  the  time  this  share 
is  intended  to  vest,"  and  to  lapse,  if  A. 
die  without  issue  living  at  his  death, 
vests  at  A.'s  death,  in  his  then  living 
issue.  Mercantile  Trust  Co.  v.  Brown,  71 
Md.  166.  But  if  the  gift  is  to  testator's 
widow  for  her  life  with  remainder  to 
her  children,  one-half  as  they  arrive  at 
twenty-one  and  one-half  after  her  death, 
and  over  if  she  die  without  issue,  a  son 
arriving  at  twenty-one  and  afterward 
dying  in  the  lifetime  of  the  widow 
will  take  a  vested  interest  in  the  one- 
half  payable  when  he  arrived  at  twenty- 
one,  although  the  widow  afterward  die 
without  living  issue  and  the  other  one- 
half  therefore  failed.  Matter  of  Hulse, 
35  Hun  331. 

Substitution.  Where  by  the  terms  of 
the  gift  it  is  liable  to  be  defeated  as  to 
members  of  the  class  who  die  before  the 
time  of  distribution,  and  their  issue  are 
substituted  for  them,  the  legacy  will,  in 
general,  be  regarded  as  vested  subject  to 
be  divested  as  to  any  member  so  dying. 


The  confusion  in  the  cases  on  this 
point  is  probably  due  to  the  term 
"  vested  "  being  used  in  some  of  them 
in  the  sense  of  transmissible,  and  in 
others  in  the  sense  of  indefeasible, 
according  as  one  or  the  other  of  these 
was  the  question  before  the  court.  In 
the  following  cases  the  class  with  sub- 
stitution clause  has  been  held  to  take  a 
vested  remainder  :  Lenz  v.  Prescott,  144 
Mass.  505 ;  Gibbins  «.  Gibbins,  140' 
Mass.  103;  Heilman  ii.  Heilman,  129 
Ind.  59  ;  Rogers  v.  Rogers,  11  R.  I.  38  ; 
Cowan  V.  Bpes,  3  Pat.  &  H.  520 ; 
Chew's  Appeal,  37  Pa.  St.  33 ;  Harris. 
V.  Carpenter,  109  Ind.  540 ;  Hoover  «. 
Hoover,  116  Ind,  498  ;  Estate  of  Pechin, 
13  Phila.  333 ;  Minot  v.  Taylor,  129  Mass. 
160  ;  Scott  ®.  West,  63  Wis.  529  ;  Estate 
of  Lageuyennes,  15  Phila.  553  ;  Siddons- 
■B.  Cockrell,  131  111.  653  ;  Wood  ».  Rob- 
ertson, 113  Ind.  323  ;  Jameson  «.  Jame- 
son, 86  Va.  51.  While  such  remainders 
are  vested,  they  are  subject  to  be: 
divested,  and  therefore  defeasible. 
Brent  i\  Washington,  18  Gratt.  526 ; 
Clanton  ®.  Estes,  77  Ga.  353;  Hodgens 
«.  Wilkins,  77  Ga.  555;  Dodd  ®. 
Winship,  144  Mass.  461  ;  Gardner  «. 
Hooper,  3  Gray  398  ;  Wright  v.  Dugan, 
15  Abb.  N.  C.  107.  So,  the  primary 
gift  of  the  income  of  a  fund  to  three 
persons,  with  principal  to  the  last  sur- 
vivor and  the  children  of  the  deceased. 
Farrar  ii.  McCue,  26  Hun  477.  In  like 
manner,  a  remainder  is  vested  as  to  A.'s 
children  dying  without  issue,  where  the 
remainder  was  to  the  children  of  the 
life  tenant,  and  the  substitution  was 
only  of  their  issue  in  ease  of  their 
death  before  A.  leaving  issue.  Byrnes 
11.  Stilwell,  103  N.  Y.  453;  revg.  38 
Hun  533.     So,  a  remainder  after  life  of 
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Pringle,  it  would  have  been  clear  that  he  would  have  a  vested  interest 
in  the  nature  of  a  remainder  :  In  a  Will,  it  is  not  material  in  what 
order  the  clauses  ai-e  arranged  :  The  question  is,  what  is  the  effect 
upon  the  whole  :  This  testator  begins  by  giving  to  Pringle  the  stock 

Gray  469  ;  Brown  v.  Williams,  5  R.  I. 
318  ;  Scott  v.  Guernsey,  48  N.  Y.  106  ; 
Adams  v.  Beekman,  1  Paige  631  ;  Mat- 
ter of  Ryder,  11  Paige  185  ;  Delafield  r. 
Shipman,  103  N.  Y.  463,  revg.  34  Huu 
514 ;  Reiff's  Appeal  134  Pa.  St.  145  ; 
Bates  «.  Gillett,  132  111.  387  ;  Hamilton 
V.  Rodgers,  38  O.  St.  242  ;  Reid  «.  Wal-, 
bach,  75  Md.  205. 

A  remainder  or  executory  devise 
limited  on  tlie  death  of  the  life  tenant 
witlwut  issue  has  been  held  to  be  vested 
at  the  testator's  death,  subject  to  be 
divested  on  the  life  tenant's  leaving 
children,  Sherrod  v.  Sherrod,  38  Ala. 
537  ;  Dunn  «.  Sargent,  101  Mass.  336  ; 
Eells  11.  Lynch,  8  Bosw.  465 ;  Pinney . 
«.  Pancher,  3  Bradf .  198  ;  Hopkins  t. 
Jones,  2  Penna.  St.  69  ;  Scott  n.  Price, 
3  Serg.  &  R.  59  ;  Kelso  v.  Dickey,  7 
Watts  &  S.  379  ;  Evans  v.  Davis,  1  Yea. 
332  ;  O'Driscoll  «.  Koger,  2  Desaus. 
395  ;  Hicks  v.  Pegues,  4  Rich.  Eq.  413  ; 
Buist  V.  Dawes,  4  Strobh.  Eq.  38; 
Chess'  Appeal,  87  Peuna.  St.  362  ; 
Foley  V.  Foley,  17  Hun  335  ;  Weeks  v. 
Weeks,  5  Ired.  Eq.  Ill  ;  Pennock  v. 
Eagles,  102  Pa.  St.  390  ;  Vanderwalker 
v.  Rollins,  63  N.  H.  460  ;  Devecmon  «. 
Shaw,  70  Md.  319  ;  Thaw  ®.  Ritchie,  5 
Mackey  300  ;  Payne  ».  Rosser,  53  Ga. 
663  ;  Beckley  v.  Lefflngwell,  57  Conn. 
163  ;  or  contingent  and  transmissible, 
Dickson  ».  Dickson,  23  S.  C.  216. 

But  such  remainders  have  been  held 
to  be  contingent  and  not  vested  in 
Phinizy  v.  Foster,  90  Ala.  363  ;  Smith 
V.  Pendell,  19  Conn.  113  ;  Williams  «. 
Seaman,  3  Redf .  148  ;  Demill  ii.  Reid, 
71  Md.  175  ;  Clark  ».  Stanfleld,  38  Ark. 
347  ;  Bristol  ®.  Atwater,  50  Conn.  403  ; 
Lepps  V.  Lee,  17  S.  W.  Rep.  146  Ky.-^ 
Olrastead  s.  Dunn,  73    Ga.  850  ;  espe- 


A.  to '  'such  children  as  she  should  have, 
or  leave,  living  at  her  death,  and  the  • 
heirs  of  such  children."  Matter  of 
Brown,  39  Hun  413.  So,  a  remainder 
after  life  of  A.  "to  such  children  as 
she  may  then  have,"  in  which  case  (and 
if  any  child  should  die  before  A.,  leav- 
ing children,  the  child  should  take  the 
share  of  the  deceased  parent)  the  child 
surviving  its  deceased  parents,  was  not 
required  by  the  terms  of  the  will  to 
survive  A.  Acken  v.  Osborn,  18  Stew. 
(N.  J.)  377,  afEd.  19  Id.  607.  See,  on 
the  other  hand,  Larmour  «.  Rich,  71 
Md.  369,  where  a  double  contingency 
(dying  under  twenty-one  without  issue) 
was  applied  beyond  the  express  terms  of 
the  will  to  the  secondary  legatee.  So,  to 
give  effect  to  a  sale  in  the  lifetime  of 
the  tenant  for  life,  where  the  remainder 
was  to  the  "  children  who  may  then  be 
aUve,  or  who  may  have  left  legitimate 
heirs,"  Manderson  v.  Lukens,  33  Pa. 
St.  31;  or  by  division  into  as  many  parts 
"as  I  shall  then  have  children  living,  the 
issue  of  any  deceased  child  to  represent 
their  respective  parent,"  Womrath  v. 
McCormick,  51  Pa. 'St.  504. 

A  remainder  after  A.'s  death  to  B. 
and  C,  <rr  their  heirs,  vests  in  B. 
and  C,  "or  their  heirs "  being  con- 
strued as  words  of  limitation  and 
not  of  substitution.  McGill's  Appeal, 
61  Penna.  St.  46;  Mull  «.  Mull,  81 
Penna.  St.  393  ;  King  v.  King,  1  Watts 
&  S.  205. 

In  the  following  cases,  on  the  other 
hand,  the  remainder  was  held  to  be 
contingent  (i.  6.,  defeasible) :  Tillman  «. 
Sullivan,  63  How.  Pr.  355  ;  Engel  v. 
State,  65  Md.  539 ;  Strauss  v.  Rost,  67 
Md.  465 ;  Lafoy  v.  Campbell,  15  Stew. 
(N.  J.)  34;    Howland  v.  Howland,   11 
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at  the  death  of  his  wife,  and  then  gives  to  his  wife  the  whole  of  his 
property  :  Consequently,  she  has  a  life  interest  in  that  stock  so  given 
to  Pringle  at  her  death  ;  for  it  is  part  of  the  testator's  property  not 
antecedently  disposed  of  :  Thus  the  Will,  no  matter  in  what  order, 
divides  the  fund  between  these  two  persons  ;  giving  to  one  the  interest 
for  her  life,  and  to  the  other  the  capital  at  her  decease  ;  In  effect  and 
substance  Pringle  took  a  remainder,  which  became  vested  immediately 
upon  the  testator's  death,  and  was  not  defeated  by  his  own  death  in 
the  lifetime  of  the  wife  "  (e). 

*  Within  the  principle  of  this  exception  may  be  considered  the  cases, 
where  the  fund,  which  is  the  subject  of  the  legacy,  is  given,  not  as  in 
cases  within  the  first  exception,  for  the  benefit  of  the  legatee  himself, 
but  to  another  person  beneficially,  till  the  legatee  arrive  at  a  particu- 
lar age,  as  till  he  attains  twenty-one  :  or  for  a  certain  purpose,  as  till 
a  certain  quantity  of  debt  be  paid  :  These  bequests  mean  to  give  all  to 
a  particular  person,  but  to  carve  out  a  certain  interest  to  endure  a 
certain  time,  merely  by  way  of  exception  out  of  the  whole  property 
meant  to  vest  in  the  legatee  (/"). 
p  In  these  instances  the  person  to  whom  the  absolute  property  is 
limited  will  take  an  immediate  vested  interest  in  the  subject  ;  since 
such  bequests  are  in  the  nature  of  remainders  ;  the  rule  as  to  which 
is,  that  the  interests  of  the  first  and  subsequent  takers  vest  to- 
gether {g). 

cially  where  the  remainder  in  such  case  Cousins  v.  Schroder,  4  Sim.  33.  Wat- 
is  to  "surviving  brothers,"  Woelpper's  son  «.  Watson,  11  Sim.  73.  Peters  v. 
Appeal,  136  Pa.  St.  663.  And  in  John-  Dipple,  13  Sim.  101.  Kimherley  v. 
son  ».  Currin,  10  Penna.  St.  498,  such  a  Tew,  4  Dr.  &  Warr.  189.  Locker  ». 
limitation  to  the'  survivor  of  two  life  Bradley,  5  Beav.  593.  Hammond  «. 
tenants  on  the  death  of  the  other  with-  Maule,  1  Coll.  381,  383,  384.  Butter- 
out  issue  was  held  to  be  an  executory  worth  «.  Harvey,  9  Beav.  180. 
devise  and  not  a  remainder.  This  case  Roberts  v.  Burder,  3  Coll.  130.  Pack- 
was  afterward  questioned  in  another  ham  «.  Gregory,  4  Hare,  396.  Salmon 
case  involving  the  same  will.  Curran  »,  Green,  11  Beav.  453.  M'Lachlan  v. 
V.  McMeen,  55  Penna.  St.  490.  Taitt,  38  Beav.  407 :  affirmed  3  De  Gex, 
(e)  See  further  on  the  subject  of  this  F.  &J.  449.  Strother  «.  Dutton,  1  De  G. 
exception,  Atty.Gen.  ■».  Crispin,  1  &J.  675.  Re  Bright's  Trusts,  31  Beav. 
Bro.  C.  C.  886.  Exel  v.  Wallace,  3  67.  Partridge  v.  Baylis,  17  C.  D.  885. 
Ves.  Sen.  119.  Benyon  v.  Maddison,  3  (/)  Boraston's  Case,  3  Co.  31. 
Bro.  C.  C.  75.  Scurfleld  «.  Howes,  3  Phipps  v.  Ackers.  9  CI.  &  F.  583,  591. 
Bro.  C.  C.  90.  Taylor  «.  Langford,  3  Lane  v.  Gouge,  9  Ves.  330,  by  Sir  Wm. 
Ves.  119.  Wadley  v.  North,  3  Ves.  Grant.  Parkin «.  Knight,  15  Sim.  83, 
364.  Hallifax  v.  Wilson,  16  Ves.  168.  post,  *1111,  note  (y). 
Walker  «.  Main,  1  Jac.  &  Walk.  1.  (g)  See  Balmain  ®.  Shore,  9  Ves.  507. 
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But  this  exception  will  not  apply  in  cases  where  the  principal  itself 
is  not  bequeathed,  but  the  interest  only  or  income  is  given  to  a  person 
for  life,  or  some  other  period,  and  at  the  decease  of  the  first  taker,  or 
the  end  of  the  period,  the  capital  is  bequeathed  to  another,  and  where 
it  appears  from  the  context  of  the  will,  that  no  interest  in  the  capital 
was  intended  to  pass  till  the  determination  of  the  life  estate,  or  other 
particular  period  :  for  in  such  cases  the  gift  of  the  income  and  the 
gift  of  the  capital  are  considered  as  distinct  gifts  ;  and  when  the  leg- 
atee of  the  principal  dies  during  the  preceding  period,  the  legacy  is 
not  transmissible  to  the  executors  or  administrators  (A). 

*Thus,  in  Billingsley  v.  Wills  («),  the  testator  gave  to  his  brother, 
Capel  Billingsley,  the  iwieres^  of  1,500^.,  for  life,  and  from  and  after 
his  decease,  he  gave  the  said  sum  of  1,500^.  to  all  the  younger  sons, 
and  to  all  the  daughters  of  Capel,  equally,  to  be  paid  to  them  at  their 
ages  of  twenty-one  ;  declaring,  that  no  elder  son,  if  there  should  be 
more  than  one  son,  nor  any  elder  daughter,  if  there  were  only  daugh- 
ters of  Capel,  living  at  his  death,  should  have  any  share  or  interest  in 
the  1,500?. :  But  if  all  the  children  of  Capel,  except  one,  died  before 
twenty-one,  then  he  gave  1,000?.,  part  of  the  1,500?.  to  such  surviving 
only  child,  to  be  paid  at  twenty-one  :  Capel  had  three  children  when 
the  will  was  made,  and  another  child  after  the  testator's  death  : 
Letitia,  one  of  the  three  children,  married  and  attained  twenty-one, 
but  died  before  her  father  :  The  question  was,  whether  she,  having 
attained  twenty-one,  but  dying  during,  the  life  of  her  father,  was, 
notwithstanding,  entitled  to  a  vested  interest  in  a  share  of  the  1,500?., 
so  as  to  transmit  it  to  her  husband,  the  defendant,  her  personal  rep- 
resentative :  Lord  Hardwicke  determined,  that  Letitia  took  no  vested 
interest,  but  that  the  shares  in  remainder  were  contingent  during  the 
life  of  Capel  Billingsley  ;  since  there  was  no  gift  of  the  capital  pre- 
viously to  his  death,  the  objects  to  take  it  being  uncertain  till  that  event 
happened,  and  consequently,  the  time  of  payment  being  annexed  to 
the  substance  of  the  gift  of  the  legacy  (which  was  at  the  death  of 
Capel),  as  Letitia  was  not  then  living,  she  took  no  interest  in  it  which 
she  could  transmit  to  her  personal  representative  (k). 

{h)  Fearne,  Cent.  Rem.  554,  note.  tions  of  Parker,   V.-C,    in    Tribe    v. 

{i)  3  Atk.  219.  Newland,  5  De  G.  &  Sm.  338,  ou  Bil- 

(k)  In  Packham  v.  Gregory,  4  Hare,  lingsley  v.   Wills ;  and  also  the  com- 

399,   it  was  said  by  Wigram,  V.-C,  ments  of  Kindersley,  V.-C,  in   West- 

that,  after  very  great  pains,  Lord  Hard-  wood  i>.  Southey,  2  Sim.,  N.  S.  198.  300, 

wicke  put  this  case  upon  the  particular  who  denied  that  Billingsley  v.  Wills, 

circumstances.     See  also  the  observa-  supra,  and  Batsford  v.  Kebbell  (ante, 
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*It  must  be  confessed  that  the  cases^  which  have  been  above  cited, 
and  the  various  distinctions  created  thereby,  have  left  the  law  in  a 
state  of  some  confusion  as  well  with  respect  to  the  doctrine  of  con- 
trolling a  gift  at  a  future  time,  or  a  direction  to  pay  and  divide  at  a 
future  time  or  on  a  given  event  (or  other  expressions  denoting  a  post- 
ponement of  the  vesting  of  a  legacy),  by  reason  of  its  being  a 
bequest  in  the  nature  of  a  remainder  ;  as  also  with  respect  to  the 
doctrine  previously  discussed  of  controlling  such  expressions  by  a  gift 
of  the  intermediate  interest  of  the  fund  to  the  legatee.  A  general 
proposition  has  been  laid  down  on  the  subieot  by  an 

Where     gift     is  .  .  . 

postponed  for  the  eminent  writer  (Z),  which  appears  to  have  met  with  the 

the^  ftinSrit  is  approval  of  Wigram,  V.-C,  in  Packham  v.  Gregory  (»?), 

^^  ^  '  viz.,  that  though  there  be  no  other  gift  than   in  the 

direction   to   pay   or   distribute  in  futuro,   yet  if  such  payment  or 

distribution  appear  to  be  postponed  for  the  convenience  of  the  fund 

or  property  (as  where  the  future  gift  is  only  postponed  to  let  in  some 

other  interest),  the  vesting  will  not  be  deferred  till  the  period  in 

question  (n).21 


p.  *1103,  note  (t) )  established  any  rule, 
that  if  in  the  first  instance  there  is  a 
gift  of  the  dividends  only,  and  then  a 
gift  of  the  principal  with  a  limitation 
over,  for  that  reason  alone  there  is  no 
vesting. 

(l)  1  Jarman  on  Wills,  4th  ed.  840. 

(m)  4  Hare,  398.  Thus,  under  a  be- 
quest to  trustees  in  trust  for  A.  during 
his  life  and  after  his  death  to  pay  and 
divide  among  his  children,  the  shares 
of  the  children  dying  in  the  lifetime  of 
A.  are  vested  and  pass  to  their  repre- 
sentatives. Hallifax  v.  "Wilson,  16  Ves. 
171.     Hawkins  on  "Wills,  p.  233. 

{n)  See  Accord.  Adams  v.  Robarts, 
25  Beav.  658.  Re  Minor's  Trusts,  38 
Beav.  50.  Re  Bright's  Trusts,  31  Beav. 
67.  See  also  Re  Bennett's  Trusts,  3  K. 
&  J.  380,  where  it  was  laid  down  by 
Wood,  V.-C,  that  the  use  of  such 
words  as  "pay  and  transfer,"  as  the 
only  words  of  gift  in  a  deferred  be- 
quest, do  not  make  such  a  bequest  con- 
tingent. The  true  criterion  is  what 
was  the  reason  for  the  postponement. 
If  it  was  the  position  of  the  fund,  as  in 
[*1108] 


a  gift  to  one  for  life  and  after  his  death 
to  others,  the  bequest  in  remainder  vests 
at  once ;  but  if  it  was  the  position  of 
the  legatee,  as  where  the  gift  is  by  a 
direction  to  pay  the  fund  to  the  legatee 
when  he  shall  attain  twenty-one,  it  is 
contingent.  The  law  was  laid  down  by 
the  same  judge  to  the  same  effect.  Re 
Theed's  Settlement,  3  Kay  &  J.  379. 

31.  Where  the  postponement  is  for  the 
benefit  of  the  estate  and  not  of  the 
donee,  the  gift  is  considered  to  be  a 
vested  one.  Herbert  v.  Post,  11  C.  B. 
Gr.  (N.  J.)  378,  affirmed  12  C.  E.  Gr. 
(N.  J.)  540 ;  Warner  v.  Durant,  N.  Y. 
Ct.  App.  19  Alb.  L.  J.  279  ;  Loder  ». 
Hatfield,  71  N.  Y.  93,  99 ;  Birdsall  «. 
Hewlett,  1  Paige  33 ;  Harris  «.  Ply,  7 
Paige  431 ;  Will  of  Collier,  40  Mo.  387, 
325;  Marsh  «.  Wheeler,  2  Edw.  Ch. 
163  ;  Fuller  v.  Winthrop,  3  Allen  51 ; 
Ford  V.  Whedbee,  1  Dev.  &  Bat.  Eq. 
16,  30.  But,  contra,  if  for  the  donee's 
benefit.  Delavergne  «.  Dean, ~45  How. 
Pr.  206.  And  where  land  was  devised  to 
A.  on  his  paying  a  legacy  in  install- 
ments to  B.,  the  legacy  vested  notwith- 


Ch.  II.  §  v.] 


Vested  or  Contingent. 


545 


This  general  proposition,  however,  must  not  be  understood  as 
applicable  to  cases  where  the  attainment  of  a  particular  j^^j  ^jjg^g  i,jg 
age  *is  introduced  into,  and  made  a  constituent  part  of,  tain  "igl ?l  made 
the  description  or  character  of  the  objects  of  the  gift  ;  \lll  ^9^^  ^^f  t^j 
as  wliere  the  bequest  is  to  the  children  who  shall  attain,  '«gMee  = 
or  to  such  children  as  shall  attain  the  age  of  twenty-one  years  ; 
there  being  in  such  cases  no  gift  except  to  the  persons  who  answer 
the  qualification  which  the  testator  has  annexed  to  the  enjoyment  of 
his  bounty  (o).22    Moreover,  it  is  to  be  remembered  that  wherever 


standing  the  death  of  B.  before  the  time 
of  payment.  Bowker  v.  Bowker,  9 
Cush.  519 ;  Traver  v.  Schell,  20  N.  Y. 
89  ;  Maxwell  «.  McCIintock,  10  Penna. 
St.  237  ;  Stone  v.  Massey,  2  Yea.  363. 

(o)  1  Jarman  on  Wills,  4th  edit.  854. 
Supra,  note  (ra),  by  "Wood,  V.-C.  See 
also  Packham  «.  Gregory,  4  Hare,  397, 
398,  399,  where  "Wigram,  V.-C,  ex- 
pressed an  opinion  that  the  decisions  of 
Batsford  v.  Kebbell  (3  Ves.  263),  and 
Vawdry  v.  Geddes  (1  Buss.  &  M.  203), 
are  referable  to  this  principle.  See 
further  as  to  bequests  of  this  kind  (and 
also  as  to  bequests  to  children  when,  or 
as  soon  as,  they  attain  a  certain  age), 
Newman  n.  Newtaan,  10  Sim.  51.  Bull 
11.  Pritchard,  1  Russ.  213.  5  Hare,  567, 
foat,  *1113,  note  {a).  Festing  ».  Allen, 
12  M.  &  W.  479.  5  Hare,  575.  Lord 
Bute  V.  Harman,  9  Beav.  320  (corrected 
in  16  Beav.  166).  Harrison  v.  Grim- 
wood,  12  Beav.  192.  Toller  «.  Att- 
wood,  15  Q.  B.  929,  953.  Boreham  «. 
Bignall,  8  Hare,  131.  Southern  ii.  Wol- 
laston,  16  Beav.  166.  Boulton  v.  Beard, 
3  De  Gex,  M.  &  G.  608,  613.  Stead  ». 
Piatt,  18  Beav.  50.  Atcherley  ».  Du 
Moulin,  2  Kay  &  J.  186,  191.  Barnett 
«.  Blake,  2  Dr.  &  Sm.  117.  Tracey  v. 
Butcher,  24  Beav.  438.  Gardiner  v. 
Slater,  25  Beav.  509.  Pearman  v.  Pear- 
man,  33  Beav.  394.  The  test  would 
seem  to  be  whether  or  not  in  the  par- 
ticular will  the  words  "attain  the  age 
of  twenty-one"  and  such  like,  are  a 
part  of  the  description  of  the  devisee. 


Muskett  ®.  Eaton,  1  C.  D.  435.  Where 
there  is  a  gift  of  a  fund  to  the  testator's 
children  in  a  class,  so  soon  as  the  young- 
est shall  attain  twenty-one,  no  child 
who  does  not  attain  that  age  is 
entitled  to  share,  the  testator  having 
postponed  the  division  till  the  youngest 
child  attained  that  age,  (though  a  child 
who  attained  that  age,  but  died  before 
the  time  of  division,  is  entitled  to  a 
share) ;  Leeming  ®.  Sherratt,  2  Hare, 
23.  Lloyd  «.  Lloyd,  3  Kay  &  J.  20. 
And  it  makes  no  difference  that  the  in- 
come is  directed  to  be  applied  for  tlie 
maintenance  of  all  the  children  during 
their  minority  :  ibid.  25.  But  the  rule 
is  different  where  the  bequest  is  not  to 
a  class,  but  to  individuals :  Cooper  i>. 
Cooper,  29  Beav.  229. 

22.  This  is  true  of  a  legacy  payable 
at  a  future  time  to  children  "  then  liv- 
ing," McBride  v.  Smyth,  54  Pa.  St.  245; 
Bowditch  V.  Ayrault,  70  Hun  23 ; 
Meares  «.  Meares,  4  Ired.  196  ;  after 
payment  of  certain  legacies  "what 
may  remain,"  &c. ,  Goodwin  v.  Good- 
win, 48  Ind.  584;  or  "surviving," 
Lamb  v.  Lamb,  8  Watts  184 ;  or  with 
substitution  of  issue  to  take  shares  of 
deceased  parents,  Magill  v.  McMuUan, ' 
23  Hun  193 ;  People  v.  Jennings,  44 
111.  488 ;  Andrews  v.  Rice,  53  Conn. 
566;  and  in  default  of  issue,  to  "sur- 
vivors," Blanchard  v.  Maynard,  103 
111.  60. 

But  in  Rivers  v.  Trippe,  4  Rich.  Eq. 
276,  a  remainder  to  issue  "who  shall 
35  [*1109] 
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there  is  no  other  gift  than  in  the  direction  to  pay  and  distribute,  then 
the  attainment  of  the  age  at  which  that  payment  or  division  is  to  take 
place  is,  prima  faeie,  a  condition  precedent  to  the  vesting  (^). 

Difficult  questions  connected  with  this  subject  have  arisen  *on  the 
.V     construction   of  wills,  by  which   legacies   are   limited 

In  what  way  the  '      •'  '^ 

vesting  of  a  legacy  over  on  a  Contingency,  by  way  of  executory  bequest- 
limitation  over  on       The  general  rule  appears  to  be,  that  a  limitation  over 

a  contingency.  °  '^^  ,.  ■       ,c         i-i. 

on  a  contingency  does  not,  of  itself,  and  without  more, 
prevent  any  of  the  shares  of  the  legatees  from  vesting  in  the  mean- 
time,23  provided  the  words  of  bequest  be,  in  other  respects,  sufficient 


live  to  attain  the  age,"  &c.,  was  held  to 
be  vested.  So,  a  division  after  sale 
"among  my  surviving  children," Bal- 
lard «.  Conners,  10  Rich.  Eq.  389 ;  or  a 
trust  of  real  and  personal  property  for 
grandchildren,  "or  the  survivors  of 
them,"  payable  as  they  arrive  at  twenty- 
one  Stevenson  u.  Lesley,  70  N.  Y.  513. 
So,  a  trust  for  support  of  children  until 
twenty-one,  one-third  then  to  vest  ab- 
solutely in  each,  and  when  the  youngest 
thirty,  remainder  to  "vest  in  each  of 
my  said  children  equally,  or  in  the  sur- 
vivor and  the  issue  of  the  deceased 
children."    Lunt  «,  Lunt,  108  111.  307. 

Where  there  is  a  double  contingency, 
the  gift  takes  effect  on  the  happening 
of  either  event,  e.  g.  to  A.,  B.  and  C, 
"  while  unmarried,"  and  on  the  death 
of  either,  over,  King  v.  Grant,  55  Conn. 
166  ;  or  in  trust  for  A.  until  he  is  of 
age  or  marries,  Skidham  v.  Sims,  74 
Ga.  187. 

(p)  Locke  V.  Lamb,  L.  R.  4  Eq.  373. 
Merry  v.  Hill,  L.  R.  8  Eq.  619. 

33.  If  a  legacy  to  A.  when  he  arrives 
at  the  age  of  twenty-one  is  followed 
by  a  limitation  over  in  case  he  die  under 
such  age,  the  devise  over  is  considered 
as  explanatory  of  the  sensein  which  the 
testator  intended  the  devisee's  Interest 
in  the  property  to  depend  on  his  attain- 
ing the  specified  age,  namely,  that  at  that 
age  it  should  become  absolute  and  in- 
defeasible ;  the  interest  in  question, 
therefore,  is  construed  to  vest  iiistanter. 
[*1110] 


Herbert  v.  Post,  11  0.  E.  Gr.  (N.  J.) 
378  ;  Ackless  v.  Seekright,  Breese  76  ; 
Young  ».  Stoner,  37  Penna.  St.  105  ; 
Morton  v.  Morton,  8  Barb.  18  ;  Grigs- 
by  «.  Breckinridge,  12  B.  Mon.  633 ; 
Johnson  «.  Baker,  3  Murph.  318  ;  "Wal- 
lingford  v.  De  Bell,  15  B.  Mon.  551  ; 
Will  of  Collier,  40  Mo.  385 ;  Gest  «. 
Flock,  1  Gr.  Ch.  (N.  J.)  108 ;  Kelly  i>. 
Dike,  8  R.  I.  436  ;  Price  ».  Watkins,  1 
Ball.  8 ;  Dale  «.  White,  83  Conn.  393  ; 
Sims  V.  Smith,  6  Jones  Eq.  347  ;  and 
in  after-born  members  of  the  class  as 
they  are  born,  Bowman  «.  Long,  33  6a. 
347  ;  Kelso  v.  Cuming,  1  Redf .  393 ; 
McCall's  Appeal,  86  Penna.  St.  354  ; 
Picot  «.  Armistead,  3  Ired.  Eq.  336. 

Such  a  legacy  is,  however,  subject  to 
be  divested,  and  in  that  sense  is  contin- 
gent, e.  g.,  to  A.'schildren,  and  "  if  they 
die  under  age  or  unmarried,"  over, 
Kuhn  D.  Webster,  13  Gray  3  ;  or  a  gift 
of  income  to  a  son  for  five  years,  with 
gift  of  principal  after  that  time  if  he 
reformed,  and  if  not,  over,  Smith  v. 
Rockafellar,  3  Hun  395.  In  Butter-v 
field  ».  Hamant,  105  Mass.  338,  a  devise 
to  A.  with  remainder  over  "if  he 
should  not  outlive  B."  was  held  to  be 
contingent  until  B.'s  death. 

So,  a  limitation  over  on  the  death  of 
the .  first  legatee  under  twenty-one  and 
without  issue,  Matter  of  Ridgway,  4 
Redf .  336  ;  or  before  the  life  tenant  and 
without  issue,  Weston  v.  Weston,  135 
Mass.  368.     In  Yearnshaw's  Appeal,  35 
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to  pass  a  present  interest  {q)  ;  though  such  a  limitation  over  of  the- 
entirety  may  be  called  in  aid  of  other  circumstances  to  show  that  no. 
present  interest  was  intended  to  pass  (r). 

Accordingly,  in  Skey  v.  Barnes  (s),  a  testator  gave  his  personal 
estate  to  trustees,  upon  trust  to  pay  the  interest  to  his  daughter  E.  S. 
for  life,  and  after  her  decease  to  pay  and  divide  the  principal  among 
the  children  of  his  said  daughter,  and  the  issue  of  a  deceased  child,  as 
she  should  appoint,  and  in  default  of  appointment,  to  go  and  be 
equally  divided  among  them  ;  and  if  but  one,  then  to  such  only  child  ; 
the  portions  of  sons  to  be  paid  at  their  respective  ages  of  twenty-one, 
and  of  daughters  at  their  respective  ages  of  twenty-one  or  marriage  : 
If  no  issue,  or  all  died  befoi'e  their  respective  portions  became  payable,, 
then  over  :  One  of  the  children  of  E.  S.,  having  survived  her,  died 
under  twenty-one  and  unmarried  :  It  was  contended,  that  the  evident 
intention  was  that  the  shares  should  not  vest  till  twenty-one,  but  that, 
in  the  event  of  the  death  of  any  under  that  age,  the  others  should 


Wis.  31,  where  certain  bequests  were 
made  to  X.  and  Y.  if  a  certain  contract 
was  consummated,  and  the  contract  was 
never  consummated,  it  was  held  that 
the  bequests  never  vested  under  that 
clause.  But  as  it  appeared  to  be  the 
intention  of  the  testator  that  the  bequests 
to  X.  and  Y.  should  be  paid  if  there 
was  sufficient  surplus  to  pay  them, 
although  the  surplus  did  not  arise  from 
the  contract,  the  legacies  were  paid. 

Where  the  contingency  does  not  affect 
the  person  to  take,  the  remainder  is 
often  construed  to  be  vested  as  to  the 
person,  and  as  such  transmissible. 
Thus,  in  Winslow  ».  Goodwin,  7  Mete. 
375,  a  remainder,  if  the  life  tenant  die 
before  her  husband,  to  her  children,  to 
be  paid  them  as  they  attain  twenty-one, 
vests  at  the  testator's  death,  subject  to 
the  contingency ;  so  too,  Childs  ». 
Eussell,  11  Mete.  16  ;  Clapp  «.  Stough- 
ton,  10  Pick.  463  ;  Eoome  v.  Phillips, 
34  N.  Y.  465.  This  is  true  also  of  a 
remainder  after  a  life  estate  on  condi- 
tion of  making  a  certain  payment,  i.  e. 
(after  the  termination  of  the  life  es- 
tate), Duncan  v.  Prentice,  4  Mete. 
(Ky.)  316 ;  Birdsall  v.  Hewlett,  1  Paige 


33  ;  or  in  case  of  B.  dying  insane. 
Estate  of  Kirk,  6  Phila.  73  ;  or  if  the 
first  taker  die  without  issue,  Evans  «. 
Davis,  1  Yea.  333  ;  Watson  ®.  Woods, 
3  R.  I.  336 ;  O'DriscoU  «.  Koger,  3- 
Desaus.  395  ;  Jones  ».  Price,  3  Desaus. 
165  ;  Bailey  v.  Love,  67  Md.  593  ;  Kim- 
ball ®.  Tilton,  118  Mass.  311  ;  Bruce  «. 
Bissell,  119  Ind.  535.  So,  where  the 
legacy  is  to  A.  's  children  on  default  of 
an  appointment  by  her,  Taft  v.  Taft, 
130  Mass.  461;  or  if  she  die  before  her 
husband.  Security  Co.  ■».  Hardenburgh, 
53  Conn.  169.  And  where  the  condition 
on  which  the  estate  to  the  first  taker  is 
to  be  defeated  is  a  condition  subsequent, 
the  estate  immediately  on  the  death  of 
testator  vests  in  the  first  taker.  Say- 
ward  ®.  Sayward,  7  Greenl.  310  ;  New- 
ell «.  Nichols,  75  N.  Y.  78  ;  Hill «. 
Downes,  135  Mass.  509. 

(?)  Skey  v.  Barnes,  3  Meriv.  340. 
Davies  «.  Eisher,  5  Beav.  314. 

(r)  Ibici.  Indeed  the  limitation  over 
has  been  sometimes  considered  as  afford- 
ing an  argument  in  favor  of  an  imme- 
diate vesting.    See  post,  p.  *1111,  n.  {y), 

(«)  3  Meriv.  335,  340. 
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take  by  survivorship  :  But  Sir  W.  Grant  held,  that  the  shares  were 
so  given  as  to  vest  immediately  in  the  children,  though  liable  to  be 
•divested  by  all  dying  under  twenty-one,  without  issue  :  and  that, 
tlierefore,  the  share  of  a  child  dying  under  twenty-one  passed  to  its 
representative.  So  in  Templeman  v.  Warrington  (<),  a  testatrix 
bequeathed  the  residue  of  her  funded  property  in  *trust  for  her  niece 
for  life,  and  after  her  death,  to  be  equally  divided  amongst  all  her 
children,  whether  sons  or  daughters,  share  and  share  alike  ;  and  in 
case  it  should  happen  there  was  but  one  child  at  the  niece's  death, 
then  to  go  to  that  only  child  ;  and  in  failure  of  issue,  to  go  as  the 
niece  should  appoint  by  her  will :  The  niece  had  eleven  children,  three 
of  whom,  having  survived  the  testatrix,  died  in  the  lifetime  of  the 
niece  :  And  it  was  held  by  Shadwell,  V.-C,  that  all  the  children  took 
vested  interests  ;  and  as  more  than  one  survived  their  mother,  there 
was  no  divesting  of  interest ;  and  his  honor  said  that  Skey  v.  Barnes 
was  clearly  in  point  (t<). 

In  Bland  v.  Williams  (a;),  there  was  a  bequest  to  trustees  of  the 
"testator's  residuary  estate,  with  a  direction  to  apply  so  much  of  the 
interest,  dividends,  and  profits  as  might  be  necessary  for  the  main- 
tenance and  education  of  the  children  of  the  testator's  daughter  until 
they  should  respectively  attain  the  age  of  twenty-four,  and  then  to 
divide  the  principal  equally  between  them,  with  a  gift  over  in  case 
any  of  them  should  die  under  twenty-four,  without  leaving  issue  : 
And  it  was  held  by  Sir  J.  Leach,  M.  R.,  that  the  bequest  was  not  void 
as  too  remote  ;  but  gave  a  present  vested  interest,  with  an  executory 
bequest  over  in  case  of  death  under  twenty-four  without  leaving  issue  : 
And  his  honor  observed  that  "  whether  in  a  gift  of  this  nature  the 
time  of  vesting  is  postponed,  or  only  the  time  of  payment,  depends 
altogether  upon  the  whole  context  of  the  Will.  If  the  gift  over  is 
simply  upon  the  death  under  twenty-four,  then  the  gift  could  not 
vest  before  tliat  age  (y).     In  this  case,  *the  gift  over  is  not  simply 

(i!)  13  Sim.  367.  (a,)  3  M.  &  K.  411. 

(m)  See  Accord.    Davies  v.  Fisher,  5  \y)  "Why  not?"  is  asked  in  IJar- 

Beav.  201,   214.      Locker  ».   Bradley,  man  on  Wills,   4th  ed.,   857,  note  (jr), 

iUa.  593.     Kimberley  v.  Tew,  4  Dr.  &  commenting  on  this  passage.     And  that 

Warr,  139.     See  also  Davidson «.  Dallas,  learned  author  expresses    an   opinion 

14   Ves.  577.      Williams    «.  Clark,    4  that  a  bequest  In  the  terms  supposed 

De  G.  &  Sm.  472.     Re  Bright's  Trusts,  may  admit  of  the  application  of  the 

31  Beav.  67.     Hardcastle  «.  Hardcastle,  principle  of  the  cases  of  Edwards  v. 

1  Hemm.  &  M.   405.     Jopp  ».  Wood,  Hammond,  3  Lev.  133.     Doe  v.  Moore, 

28  Beav,  53  ;  affirmed,  2  De  Oex,  J.  &  14  East,  601.     Doe  v.  Nowell,  1   M.  & 

Sm.  333.  S.  327.  Bromfleld  v.  Crowder,  1  New 
[*1111]          [*1112] 
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upon  the  death  under  twenty-foui",  but  upon  the  death  under  twenty- 
four  without  leaving  *issue.  If  upon  a  death  under  twenty-four,  at 
whatever  age,  issue  was  left,  then  the  gift  over  is  not  to  take  place. 
It  is  in  effect,  therefore,  a  vested  interest  with  an  executory  devise 
over  in  case  of  death  under  twenty-four  without  leaving  issue.     All 


Rep.  313,  and  Doe  v.  Ward,  9  A.  &  E. 
583,  wliieh  are  cited  in  another  part  of 
the  same  work  (vol.  1,  p.  813,  et  seq.), 
as  establishing  the  proposition,  with  re- 
spect to  devises  of  real  estate,  that 
though  a  devise  to  a  person,  if  he  should 
live  to  attain  a  particular  age,  standing 
alone,  would  be  contingent,  yet  if  it  be 
followed  by  a  limitation  over.  In  case  he 
die  under  such  age,  the  devise  over  is 
considered  as  explanatory  of  the  sense 
in  which  the  testator  intended  the  de- 
visee's interest  in  the  property  to  de- 
pend on  his  attaining  the  specified  age, 
namely,  that'  at  that  age  it  should  be- 
come absolute  and  indefeasible  ;  the  in- 
terest in  question,  therefore,  must  be 
construed  to  vest  instanter.  This  class 
of  cases  was  fully  discussed  in  the 
House  of  Lords,  in  Phipps  «.  Ackers, 
9  01.  &  r.  583  (on  appeal  from  the  de- 
cision of  Shadwell,  V.-C,  in  Phipps  v. 
Williams,  5  Sim.  44),  where  the  judges 
delivered  their  opinion  (which  was 
adopted  by  the  House),  that  if  a  testa-  , 
tor  devises  real  estate  to  C.  D.,  when 
and  so  soon  as  he  shall  attain  his  age  of 
twenty-one  years,  but  in  case  C.  D. 
shall  die  under  the  age  of  twenty-one, 
without  leaving  issue,  then  that  the  said 
estate  shall  sink  into  and  form  part  of 
the  testator's  residuary  real  estate,  and 
he  gives  all  the  residue  of  real  estates 
to  J.  C,  (subject  to  various  limitations 
affecting  the  same);  the  devisee  C.  D., 
on  the  death  of  the  testator,  takes  an 
estate  in  fee-simple,  subject  to  be 
divested  in  the  event  of  his  dyitig  un- 
der twenty-one  and  without  issue  : 
And  Tindal,  C.  J.,  in  delivering  the 
opinion  of   the  judges,   said  that  the 


class  of  cases  in  question  went  on  the 
principle  that  the  subsequent  gift  over, 
in  the  event  of  the  devisee  dying  under 
twenty-one,  sufHciently  shows  the  mean- 
ing of  the  testator  to  have  been  that  the 
first  devisee  should  take  whatever  in- 
terest the  party  claiming  under  the  devise 
over  is  not  entitled  to,  which  of  course 
gives  him  the  immediate  interest,  sub- 
ject only  to  the  chance  of  its  being  di- 
vested on  a  future  contingency:  And 
that  whether  the  doctrine  on  which  this 
class  of  cases  has  rested  was  originally 
altogether  satisfactory  or  not,  it  was  suf- 
ficient to  say  that  it  clearly  had  been  es- 
tablished and  recognized,  not  only  in  the 
court  below,  but  in  the  House  of  Lords 
itself  ;  and  that  it  governed  the  present 
case.  In  the  subsequent  case  of  Fest- 
ing  V.  Allen,  13  M.  &  W.  301,  the  Bar- 
ons of  the  Exchequer  said  that  they 
should  not  feel  inclined  to  extend  the 
doctrine  of  Doe  v.  Moore,  and  Phipps 
«.  Ackers  to  cases  not  precisely  similar. 
It  was  said  by  Parker,  V.-C.  (3  De  G. 
&  Sm.  300)  that  the  passage  in  Sir  John 
Leach's  judgment,  on  which  the  above 
comments  are  made  in  Jarman  on  Wills, 
obviously  refers  to  the  will  then  before 
him,  and  was  not  meant  for  general  ap- 
plication. See  further  as  to  doctrines 
discussed  in  this  note,  Browne  v. 
Browne,  3  Sm.  &  Giff.  568.  Jull  «. 
Jacobs,  8  C.  D.  703,  in  which  case 
Malins,  V.-C,  throws  doubt  on  Festing 
■B.  Allen,  uU  sup.  Re  Mid  Kent  Rail- 
way, Johns.  887.  Simmonds  «.  Cocks, 
39  Beav.  455.  Finch  v.  Lane,  L.  R.  10 
Eq.  501.  Williams  v.  Haythorne,  L. 
R.  6  Ch.  783.  Muskett  v.  Eaton,  1  C.  D. 
485.  Andrew  v.  Andrew,  1  C.  D.  410. 
[*1113] 
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the  cases  upon  the  subject  (z),  except  Bull  v.  Pritchard  (a),  before 
Lord  Gifford,  are  reconcilable  with  this  distinction  "  (V). 

In  construing  a  settlement  or  will,  which  makes  a  provision  for 
Presumption  in  chi|ldren  Subject  to  a  prior  life  interest,  the  court  leans 
by™way  o?"^por-  Strongly  in  favor  of  that  construction  by  which  the 
vestingauweSy-  children  will  take  a  vested  interest  at  twenty-one  or 
one  or  marriage,  mar^riage,  whether  they  survive  the  tenant  for  life  or 
not ;  and  if  the  instrument  is  incorrectly  or  ambiguously  expressed,  or 
if  it  contains  conflicting  and  contradictory  clauses,  so  as  to  leave  in 
a  degree  uncertain  the  period  at  which,  or  the  contingency  upon 
which,  the  shares  are  to  vest,  the  rational  presumption  is,  that  the 
child  acquires  a  vested  and  transmissible  interest  at  the  period  when 
it  is  most  needed,  viz.  at  twenty-one,  if  a  son,  or  on  marriage  or  at 
that  age,  if  a  daughter  (c). 


(z)  Leake  «.  Robinson,  3  Meriv.  363. 
Farmer  v.  Francis,  3  Sim.  &  Stu.  505. 
Vawdry  v.  Geddes,  1  Russ.  &  M.  203. 
Judd  V.  Judd,  3  Sim.  525.  Hunter  v. 
Judd,  4  Sim.  455. 

(a)  1  Russ.  Chanc.  Cas.raiS.  If  tliat 
case  be  examined,  it  will  be  found  to 
form  no  exception  to  tlie  rule  as  above 
stated  by  Sir  John  Leacli ;  for  the  gift 
there  was  not  to  all  the  children,  but 
only  to  a  particular  class,  namely,  those 
who  should  live  to  attain  twenty-three  : 
Taylor  i>.  Frobisher,  5  De  G.  &  Sm. 
191,  200,  by  Parker,  V.-C.  The  testa- 
tor bequeathed  personal  property  to  his 
trustees  and  executors  upon  trust,  to 
pay  the  dividends  to  his  daughter  dur- 
ing her  life  to  her  separate  use,  and 
after  her  decease,  to  pay  the  principal 
unto  all  and  every  her  children  who 
sTwuM  live  to  attain  twenty-three  years 
of  age,  share  and  share  alike,  with 
benefit  of  survivorship  in  case  any  of 
them  died  under  that  age  ;  with  limita- 
tions over,  in  case  there  should  be  no 
such  child  or  children,  or,  being  such, 
all  of  them  should  die  under  twenty- 
three,  without  lawful  issue :  The 
daughter  had  a  child  who  died  under 
age  in  the  daughter's  lifetime  :  And 
Lord  Gifford  held,  that  the  attainment 
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of  the  age  of  twenty-three  was  neces- 
sary to  vest  an  interest  in  any  of  the 
children :  and  consequently  that  the 
bequests  to  them,  and  the  subsequent 
limitations  were  too  remote.  See  Bull 
V.  Pritchard,  5  Hare,  567.  Doe  v.  Ward, 
9  A.  &  E.  582,  605.  Ante,  p.  *1109, 
note  (o). 

(J)  See  also  Bree  «.  Perfect,  1  Coll. 
139.  Taylor  ®.  Frobisher,  5  De  G.  & 
Sm.  191.  1  Jarman  on  Wills,  4th  ed., 
858.     Re  Bevan's  Trusts,  34  C.  D.  716. 

(c)  Emperor  ».  Rolfe,  1  Ves.  Sen. 
308,  the  authority  of  which  has  been 
recognized  by  the  House  of  Lords  in 
Wakefield  ®.  MafEet,  10  App.  Cas.  422. 
Woodcock  ».  Duke  of  Dorset,  3  Bro. 
C.  0.  569.  Howgrave  v.  Gartier,  3  V. 
&  B.  79,  85,  86.  Perfect  v.  Lord  Cur- 
zon,  5  Madd.  442.     Torres  v.  Franco, 

1  Russ.  &  M.  649.  Mocatta  ®.  Lindo, 
9  Sim.  56.     Glutterbuck  v.  Edwards, 

2  Russ.  &  M.  577.  Mendham  v.  Wil- 
liams, L.  R.  2]  Eq.  396.  Jackson  v. 
Dover,  2  H.  &  M,  209.  Jeyes  v.  Sav- 
age, L.  R.  10  Ch.  555,  explaining  Wood- 
cock V.  Duke  of  Dorset,  ubi  sup.  The 
rule  in  Emperor  «.  Rolfe  was  originally 
established  in  relation  to  settlements.and 
was  extended  by  Jackson  ».  Dover,  vbi 
sup.,  to  wills.     Re  Knowles,  21  C.  D. 
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Accordingly  in  Wakefield  v.  Maffet  {d ),  by  a  marriage  settlement, 
lands  were  conveyed  upon  trust  for  husband  and  wife  successively  for 
life,  and,  after  the  death  of  the  survivor,  to  levy  out  of  the  said  lands 
the  sum  of  3,000?.  to  be  divided  to  and  among  all  the  children  in 
equal  shares  and  proportions  as  tenants  in  common  and  not  as  joint 
tenants,  the  share  of  a  son  or  sons  to  be  paid  to  him  or  them  upon  his 
or  their  respectively  arriving  at  their  full  age  of  twenty-one  years, 
and  the  share  of  a  daughter  or  daughters  on  her  or  their  attaining 
that  age  or  marriage,  with  provisions  for  interest  by  way  of  mainten- 
ance and  for  benefit  of  survivorship,  if  any  of  the  children  died,  before 
his,  her,  or  their  share  or  shares  should  become  payable,  unmarried, 
and  without  leaving  issue.  A  son  attained  twenty-one  and  died  in  the 
lifetime  of  his  father,  and  it  was  held  that,  there  being  no  words 
indicating  a  clear  *intention  to  make  the  vesting  of  children's  shares 
contingent  on  their  surviving  both  parents,  the  rule  applied  and  the 
son  took  a  vested  interest  on  attaining  twenty-one. 

But  when  the  testator  has  unequivocally  expressed  an  intention,  that 
a  provision  to  be  made  for  his  children  shall  depend  on  their  sur- 
viving both  or  either  of  their  parents,  the  court  must  give  effect  to 
that  intention,  and  can  only  lean  to  the  presumption  in  favor  of  chil- 
dren, where  the  intention  of  the  testator  is  ambiguously  expressed  (e). 

An  illustration  of  these  doctrines  may  be  found  in  the  decision  of 
Whatf ord  v.  Moore  (/") ;  in  the  arguments  of  which  case  almost  all 
the  previous  authorities  on  this  subject  were  cited  :  And  Lord  Cot- 
tenham,  in  giving  his  judgment,  made  the  following  observations. 
""  In  a  case  of  doubtful  construction  upon  the  whole  instrument,  the 
Court  leans  to  that  which  will  include  children  so  dying  (i.  e.  attaining 
their  age  in  the  lifetime  of  their  parents  and  dying  before  them),  as 
most  convenient,  and  most  likely  to  have  been  the  intention  of  the 
parties.     It  may  be  thought  that  Courts  have  gone  the  full  length  that 

806.  The  rule  generally  -will  not  be  Fitzgerald  v.  Field,  1  Russ.  430. 
applied  where  the  issue  of  a  deceased  Tucker  v.  Harris,  5  Sim.  538.  Taw- 
child  is  provided  for.  Re  Wilmott's  ney  i).  Ward,  1  Beav.  563.  Ux  parte 
Trusts,  L.  R.  7  Eq.  533.  The  rule  is  Hunter,  3  Younge  &  C.  610.  Bright 
the  same  as  to  grandchildren  where  the  ».  Rowe,  8  M.  &  K.  316.  Evans  v. 
settlor  or  testator  is  in  loco  parentis :  Scott,  1  H.  L.  C.  43.  Skipper  v.  King, 
but  not  otherwise :  Swallow  v.  Binns,  12  Beav.  39.  Re  Williams,  13  Beav. 
1  Kay  &  J.  417.  Farrer  v.  Barker,  9  317.  Farrer  «.  Barker,  9  Hare,  737. 
Hare,  737.  Jeflfery  v.  JefCery,  17  Sim.  36.     Day  v. 

(d)  10  App.  Cas.  433.  RadclifEe,  3  C.  D.  654. 

(«)  Howgrave  v.   Cartier,  3  V.  &  B.  (/)  7  Sim.  574.    3  Mylne  &  Cr.  370. 

:85.    Hotchkin  v.  Humfrey,  3  Madd.  65  Jeyes  ».  Savage,  L.  R.  10  Ch.  555. 
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is  justifiable  in  order  to  attain  this  object  {g),  but  no  case  has  gone  so- 
far  as  to  do  violence  to  the  words,  if  no  other  part  of  the  instrument 
be  found  inconsistent  with  them."  His  lordship  further  observed,, 
that,  "  the  cases  upon  this  subject  turn  upon  such  nice  distinctions, 
and  are  so  little  reconcilable,  that  the  only  reasonable  course  is  to 
adopt  the  rule  which  has  been  generally  recognized,  of  leaning  in 
favor  of  a  construction  which  includes  all  the  children,  if  the  instru- 
ment affords  fair  grounds  for  doing  so  ;  but  if  not,  to  give  effect  to 
the  plain  meaning  of  the  words  *used."  And  his  lordship  added  that 
the  cases  "  have  proceeded  upon  gounds  so  peculiar,  and  have  departed 
so  widely  from  the  rule  of  construing  instruments  according  to  the 
obvious  and  natural  meaning  of  the  words  used,  that  it  is  not 
possible  to  come  to  any  very  satisfactory  conclusion  upon  any  case 
which  varies  at  all  from  former  decisions." 

It  must  be  observed,  however,  that  a  gift  to  a  class  which  is  void  as 
A  bequest  to  a  ^^  ^"7  member  of  that  class,  by  reason  of  being  too 
f»  remi^eneTii  remote,  must  fail  altogether  :  Therefore  if  a  bequest  is. 
that°^cta.s™''7ai)s  made  to  a  class  of  persons,  in  such  a  manner,  that,  with 
altogether.  respect  to  some  of  the  members  of  it,  it  is  too  remote,  by 

reason  of  the  interest  not  vesting  within  the  legal  limits  during  which, 
a  bequest  may  take  effect,  the  whole  gift  fails,  notwithstanding,  with 
respect  to  others  of  the  class,  it  may  not  be  too  remote  ;  for  what  the 
court  has  to  determine  is,  whether  the  class  can  take ;  if  not,  the 
court  cannot  split  into  portions  the  general  bequest  to  the  class,  and 
say,  that  because  the  rule  of  law  forbids  the  testator's  intention  from 
operating  in  favor  of  the  whole  case,  his  bequests  shall  be  made,  what, 
he  never  intended  them  to  be,  viz.,  a  series  of  particular  legacies  to 
particular  individuals,  or  distinct  bequests,  in  each  instance,  to  two 
different  classes  :  for  this,  in  effect,  would  be  to  make  a  new  will 
for  the  testator  (A).     Nor  will  this  rule  be  varied,  even  in  favor  of  a. 

(g)  Farrer  v.  Barker,  9  Hare,  744,  by  or  property  to  each  member  of  a  cla.ss, 

Turner,  V.-C.    Accord.  and  the  gift  to  each  is  wholly  independ- 

(h)  Leake  ».   Robinson,  2  Mar.  363,  ent  of   the  same    or    similar   gift   to 

390.     Dungannon  -o.   Smith,  12  01.  &  every  other  member  of  the  class,  and 

F.  546.     Seaman  ®.   "Wood,  23  Beav.  cannot  be  augmented   or   diminished 

591.     Smith  «.  Smith,  L.  R.  5  Ch.  342.  whatever  be  the  number  of  the   other 

Hale  V.  Hale,  3  0.  D.  648.    Pearks  ®.  members,  then  the  gift  may  be  good 

Moseley,  5  App.   Cas.   714,  approving  as  to  those  within  the  limits  allowed 

Re  Mpseley's  Trusts,  11  C.  D.  555,  and  by  law  :  Storrs  ».  Benbow,  3  De  Gex, 

disapproving  Re  Moseley's  Trusts,  L.  M.  &  G.  390.     Cattlin  ®.  Brown,    11 

R.  11  Bq.  499.    But  where  there  is  a  Hare,   377.     Wilkinson  v.  Duncan,   30 

gift  or  devise  of  a  given  sum  of  money  Beav.  111.  See  also  Webster  «.  Bod- 
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person  who  is  named  by  the  testator,  and  with  respect  to  whom^ 
individually,  the  *bequest  is  not  too  remote,  if  he  is  mentioned  as  a 
member  of  the  class,  with  respect  to  whom,  as  a  class,  the  gift  is  too 
remote  {i). 

Another  question,  closely  connected  with  these  points,  has  fre- 
quently arisen,  viz.,  whether  the  terms  of  a  leffacv  give 

^      ,       ,  ,       ,  ,.,..,,      .®      -^   *    .       Vested      legacies 

to  tlie  legatee  an  absolute  and  indeteasible  interest  in   subject  to  execu- 

,,.,  ,-,  .  ,.,,,      tory  bequest  over. 

the   thing  bequeathed,   or   an   interest,  which,  though 
vested  in  him,   is    subject   to    an   executory  bequest    over,   on    the 
happening  of  a  particular  event.     But  this  inquiry  will,  perhaps,  be 
more  appropriately  introduced  hereafter  {k),  in  conjunction  with  the 
doctrine  of  conditional  legacies. 

3.  Of  the  lapse  of  legacies  payable  out  of  the  real  estate. 

As  to  legacies  payable  out  of  real  estate  only,  the  first  rule  above 
stated  {I),  as  adopted  with  respect  to  legacies  payable  Dietinction  be- 
out  of  personal  estate,  viz.,  that  when  the  gift  and  the  payable  o«'"^'of 
time  of  payment  are  distinct,  the  legacy  vests  imme-  i'|gacie8'''payabie 
diately,  does  not  hold,  generally  speaking.  estate^s^tTtlme 

The  reason  of  this  distinction  is,  that,  in  the  civil  of  vesting. 
law,  a  bequest  to  a  person  to  be  paid  at  a  future  time,  was  held  to 
confer  on  him  a  present  right  to  the  legacy,  notwithstanding  the  time 
of  payment  was  future  ;  so,  that,  immediately  on  the  testator's 
decease,  it  became,  in  the  eye  of  the  civil  law,  a  present  debt,  payable 
at  a  future  time.  Now,  anciently,  legatory  matters  arising  on  per- 
sonal estate  were  solely  under  the  jurisdiction  of  the  ecclesiastical 
courts,  and  the  decisions  *of  those  courts  were  regulated  by  the  civil 
law :  By  degrees  courts  of  equity  took  cognizance  of  them,  and 
with  a  view  to  uniformity  of  decision,  adopted  the  rule  in  question,  in 
respect  to  such  legacies  :  But  legacies  payable  out  of  real  estate 
never  fell  within  the  cognizance  of  the  ecclesiastical  courts  ;  there 

dington,   26  Beav.  128,  137.     Bentinck  son."    But  Porter  «.  Fox  would  seem 

«.  Portland,  7  C.  D.  693.  to  be  in  accordance  with  the  later  de- 

(i)  Porter  v.  Fox,  6  Sim.   485.     See,  cisions  if  the  amount  of  the  share  of 

however,  James  v.  Lord  Wynford,   1  the  individual  named  could  not  be  as- 

Sm.   &  G.  40,  in  which  case   Stuart,  certained  without  ascertaining  the  whole 

V.-C,  says  that  he  has  some  difficulty  number  of  shares,  including  the  shares 

in  following  the  decision  in  Porter  v.  of  tliose  to  whom  the  bequest  would  be 

Pox,  which  seems  to  him  "not  sustain-  too  remote, 

able  on  an  accurate  view  of  what  was  (k)  Post,  p.  *1122,  et  seg. 

said  by  Sir  W.  Grant  in  Leake  v.  Robin-  (I)  Ante,  p.  *1088. 
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was  not,  therefore,  the  same  reason  for  applying  this  rule  to 
til  at  description  of  legacies  ;  and,  as  it  appeared  contrary  to  the 
favor  which  the  law  shows  to  the  owner  of  the  inheritance, 
■courts  of  equity  rejected  it  as  a  general  rule  in  respect  to  all  such 
legacies  (m). 

The  leading  case  generally  referred  to  as  establishing  this  distinc- 
tion, is  Poulet  V.  Poulet,  or  Pawlett  v.  Pawlett  (n)  :  There  Lord 
Pawlett  settled  by  deed  real  property  in  trustees  for  a  term  of  years 
in  remainder  after  his  death,  upon  trust,  after  payment  of  his  debts, 
to  pay  such  sums  of  money  and  maintenance  for  younger  children  as 
iis  lordship  sliould  appoint  by  will  ;  and  in  default  of  appointment  to 
Taise  4,000?.  apiece  for  each  such  child,  payable  at  twenty-one  or 
marriage,  with  maintenance  in  the  intermediate  time  :  Lord  Pawlett 
appointed  by  will  to  his  two  daughters,  and  only  younger  children, 
Susanna  and  Vere,  4,000?.  each,  to  be  raised  and  paid  in  money,  and  at 
the  times,  and  with  the  maintenance  prescribed  by  the  deed  :  Both 
daughters  survived  him  :  But  Vere  died  under  age,  and  unmarried, 
before  any  part  of  her  portion  could  be  raised  ;  and  her  mother  was 
jher  administratrix,  who  claimed  her  portion  :  The  question  was, 
whether  such  claim  could  be  supported,  as  Vere  died  under  twenty- 
one,  and  unmarried  :  And  the  Lord  Keeper  determined  in  the  nega- 
tive ;  observing  that  "  the  portion  was  to  come  wholly  out  of  the 
Jands,  and  the  personal  estate  no  way  subjected  or  made  liable  to  the 
payment  of  it  by  the  Will." 

The  rule  of  law  laid  down  in  the  case  of  Pawlett  v.  Pawlett  has 
been  adopted  in  a  numerous  series  of  cases  (o),  *and  in  conformity 
with  the  principle  of  it,  it  has  been  further  decided,  that  a  gift  of 
interest  until  the  legacy  becomes  due  will  not  vest  the  principal,  when 

(m)  Fearne,  Cent.  Rem.  555,  note  by  to  be  applied  to  legacies  given  out  of 

Mr.  Butler.  moneys  to  arise  from  tlie  sale  of  land  i 

(w)  3  Ventr.  366.     1  Vern.  204,  331.  Ee  Hart's  Trusts,  3  De  G.  &  J.  195,  nor 

(o)  Smith    ».    Smith,    3    Vern.    93.  to  legacies  given  out  of  a  mixed  fund 

Yates  11.  Phettiplace,  3  Vern.  416.     S.  consisting  of  the  proceeds  of  the  sale  of 

C     Prec.    Chanc.    140.      Reynish    v.  real  estate  directed  to  be  sold,  and  pure 

Martin,  3  Atk.  335.    Jennings  v.  Looks,  personal  estate.    Lloyd  v.  Lloyd,  3  Sim. 

3  P.  Wms.  276.     Duke  of  Chandos  v.  (N.  S.)  355.    Bellairs  v.  Bellairs,  L.  R. 

Talbot,  3  P.  Wms.  610.     Prowse   v.  18  Eq.  510, 517.    The  proceeds  of  realty 

Abingdon,   1    Atk.   485.    Harrison  «.  and  personalty  directed  to  be  applied  to 

ITaylor,   3    Bro.   C.  ^.C.    108.      Parker  the  same  object  are,  it  would  seem,  a 

V.  Hodgson,  1  Dr.  &  Sm.  568,  and  the  mixed  fund,  to  which  the  rules  applica- 

authorities  cited  in  the  arguments  and  ble  to  personalty  apply.      Glenery  v. 

judgment  in  that  case.    The  rule  is  not  Fitzgerald,  Jac.  468. 
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the  legacy  is  charged  on  land  ;  but  if  the  legatee  dies  before  time  of 
payment,  the  legacy  is  lost  ( jo). 

But  a  difference  observable  in  the  apparent  motives  for  the  post-v 
ponement  of  legacies,  has  given  rise  to  an  extensive  exception  from 
this  general  rule  respecting  the  vesting  of  legacies  charged  on  land. 
Thus  when  a  legacy  is  bequeathed  to  a  child  on  its  attaining  twenty- 
one,  or  marrying,  or  on  any  other  event  personal  to  him,  the  legacy  is 
evidentljr  postponed  to  the  time  specified,  from  its  being  considered 
that  the  legatee  will  then  want  the  benefit  of  the  legacy  ;  whereas 
when  the  estate  is  devised  to  a  person  for  life,  and  after  his  decease  is 
•charged  with  a  legacy,  the  legacy  is  evidently  postponed  till  the 
decease  of  the  devisee  for  life,  from  its  being  incompatible  with  his 
life  estate,  that  it  should  be  raised  in  his  lifetime.^*  The  payment  of 
the  legacy  is  therefore  considered  to  be  postponed,  in  the  first  case 
from  regard  to  circumstances  personal  to  the  legatee ;  and  in  the 
second  from  regard  to  the  circumstances  of  the  estate  ;  and  it  has 
been  inferred,  that  in  cases  of  the  first  description,  the  testator  does 
not  intend  the  legatee  shall  receive  the  legacy,  unless  the  circum- 
stance happens  on  which  the  *testator  made  it  payable  ;  and  that  in 
cases  of  the  second  description,  the  testator  intends  the  legatee  shall 
receive  it  at  all  events.  In  the  former  cases,  therefore,  it  has  been  held, 
that  if  the  legatee  dies  while  the  time  of  payment  is  in  suspense,  the 

(p)  Gawler  t>.  Standewick/1  Bro.  C.  Edw.  156.     And,  to  the  same  effect,  see 

C.  106,  in  a  note  to  G-reen  «.  Pigot.  the  remarks  of  Judge  Huston,  in  Don- 

34.  Where  the  legacy  is  a  charge  on  ner's  Appeal,  3  Watts  &  S.  373,  where 

the  land,  it  may  he  added  that  "the  he  says:  "If  the  time  of  payment  is 

true  rule  with  respect  to  the  vesting  of  postponed  not  because  of  the  minority 

legacies  payable  out  of  real  estate   is  of  the  legatees,  but  for  the  benefit  of 

this  :  where  the  gift  is  immediate  but  the  the  estate  or  of  the  devisee  of  the  land, 

payment  is  postponed  until  the  legatee,  the  legacy  does  not  sink  or  merge  in 

for  instance,  attains  the  age  of  twenty-  the  land."    See  too,  Willis  ».  Roberts, 

one  years  or  marries,  there  it  is  contin-  48    Me.   357  ;    Birdsall    «.   Hewlett,   1 

gent,  and  will  fail  if   the  legatee  dies  Paige    33  ;   Lyman  v.   Vanderspiegel, 

before  the  time  of  payment  arrives  ;  but  1  Aiken,  375.     Where  the  legacy  is  to 

where  the  payment  is  postponed  in  re-  be  paid  out  of  the  proceeds  of  certain 

gard  to  the  convenience  of  the  person  and  real  estate  at  the  expiration  of  a  certain 

circumstances  of  the  estate  charged  with  lease,  it  will  not  lapse  on  account  of  the 

the  legacy,  and  not  on  account  of  the  death  of  the  legatee  before  the  expira- 

age,  condition,  or  circumstances  of  the  tion  of  the  lease.     Selby  ».  Morgan,  6 

legatee,  in  such  a  case  It  will  be  vested  Munf .  156.     And  where  the  legacy  is 

and  must  be  paid,  although  the  legatee  merely  in  confirmation  of  a  prior  parol 

shoulddiebefore  the  time  of  payment."  gift,    it   will    not   lapse.      Woods    v. 

McCoun,  V.-C,  in  Marsh  «.  Wheeler,  3  Woods,  3  Jones  Eq.  430. 
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legacy  sinks  into  the  land  for  the  benefit  of  the  inheritance  ;  and  in 
the  latter  cases  it  has  been  held,  that  if  the  legatee  dies  during  the 
continuance  of  the  preceding  estate  or  interest,  his  personal  represen- 
tatives will  be  entitled,  on  its  determination,  to  have  the  legacy  raised 
for  their  benefit  (cj). 

The  case  of  King  v.  Withers  (r),  which  there  has  already  been  occa- 
sion to  state,  is  the  leading  case  by  which  this  exception  has  been 
established,  as  to  the  vesting  of  legacies  payable  out  of  the  real  estate 
at  a  future  time  :  and  the  principle  of  that  decision  has  been  adopted 
in  a  multitude  of  subsequent  cases  (s). 

So  the  rule  in  question  is  always  liable  to  the  operation  of  the  more 
general  and  powerful  rule,  namely,  that  the  intention  of  the  testator, 
to  be  gathered  from  the  words  of  the  will,  must  prevail  (<). 

It  must  be  further  observed,  with  respect  to  this  general  rule,  that 
it  may  clearly  be  controlled  by  a  direction  in  the  *will  that  the  legacy 
should  vest  on  the  testator's  death :  Thus  in  the  case  of  Brown  v. 
Wooler  (u),  the  testator  gave  legacies  chai-ged  on  his  real  estate  to 
his  two  daughters,  "  the  same  to  vest  in  them  im,m.ediately  on  my 
death,  but  to  be  paid  on  their  attaining  the  ages  of  twenty-one  years, 
and  the  interest  thereof  in  the  meantime  to  be  applied  to  their  main- 
tenance and  education":"  The  daughters  both  died  infants;  and  it 
■was  contended,  that  the  legacies,  as  against  the  real  estate,  must  sink 
for  the  benefit  of  the  devisee,  but  Sir  John  Leach,  V.-C,  held,  that 
this  was  prevented  by  the  express  direction  that  the  legacies  should 
vest  on  the  death  of  the  testator :  and,  therefore,  that  the  personal 
representatives  of  the  daughters  were  entitled  to  the  legacies. 

(g)  Fearne,  Cent.   Rem.   557,  note  by  2   Dick.    529.     S.  C.    1    Bro.   C.   C. 

Mr.  Butler.  120,  note.    Dawson  v.  Killett,  1  Bro. 

(r)  Cas.  temp.  Talb.  116,  ante,  p.  *771.  C.  C.  119,  and  the  cases  in  the  notes. 

(«)  Godwin  v.  Munday,  1  Bro.  Chanc.  Walker  ?>.   Main,  1  Jac.  &  Walk.  17. 

Cas.  191,  and  the  cases  in  the  notes  Watkins  ».  Cheek,  2  Sim.  &  Stu.  199. 

thereto.    Hutchins  «.  Foy,  Com.  Rep.  Poole  d.  Terry,  4  Sim.  294.    Murkin  «. 

716,  723.    Lowther  ®.  Condon,  2  Atk.  Phillipson,  3  M.  &  K.  257.     Goulburn 

128.     Ernes  v.  Hancock,  2  Atk.   507.  u  Brooks,  2  Younge  &  C.  539.    Salis- 

Sherman  ».  Collins,  8  Atk.  319.    Hodg-  bury  «.  Petty,  3  Hare,  86,  90,  91.  Evans 

son  B.  Rawson,  1  Ves.  Sen.  44.     Tun-  ®.  Scott,  1  H.  L.  C.  43,  57.    Remnant 

stall   B.   Brachan,   Ambl.  167.     S.   C.  ».  Hood,  27  Beav.  74.   2DeGex,F.  &J. 

1  Bro.  C.  C.  124,  note  to  Dawson  v.  396. 

Killett.    Bmbrey  «.  Martin,  Ambl.  230.  (<)  2  Y.  &  Coll.  C.  C.  134,  138. 

Manning  v.  Herbert,  Ambl.  575.    Jeale  (m)  Watkins  '».  Cheek,  2  Sim.  &  Stu. 

V.  Titckener,  Ambl.  708.     8.  C.  1  Bro.  199. 
C.  C.  120,  in  a  note.     Clark  v.  Ross, 
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4.   Of  the  lapse  of  legacies  charged  on  a  mixed  fund  of  realty  and 

personalty. 

It  sometimes  happens  that  legacies  are  charged  on  a  mixed  fund, 
that  is,  both  on  real  and  personal  estate  :  In  that  case,  the  personal 
estate  is  considered  to  be  the  primary  fund,  and  the  real  estate  to  be 
the  auxiliary  fund  for  the  payment  of  the  legacies  (ce).  So  far  as  the 
personal  fund  will  extend  to  pay  them,  the  case  is  governed  by  the 
same  rules  as  if  the  legacies  were  payable  out  of  personal  estate  only  ; 
and  so  far  as  the  real  estate  must  be  resorted  to  for  the  payment  of 
the  legacies,  the  case  is  governed  by  the  same  rules  as  if  they  were 
charged  on  the  real  estate  only  {y). 

In  concluding  the  general  inquiry  into  the  doctrines  by  which  it  is 
ascertainable  whether  the  legacies  are  vested  or  contin-  E^ect  oi  thetes- 
gent,  it  may  be  proper  to  consider  the  question  which  ^l'^  a'^^fegacf 
arises  on  wills  in  which  the  testator  expressly  declares  be'^"vested*'at°°a 
that  the  legacies  given  by  it  shall  or  shall  not  be  vested  p""''"'"  pe"od. 
at  or  until  *a  particular  period.  In  such  cases  the  word  "vested  "  has 
been  frequently  construed  in  a  sense  different  from  its  strictly  legal 
meaning.  Thus  it  has  been  sometimes  regarded  as  meaning  "  trans- 
missible "  (s),  sometimes  as  meaning  "  vesting  in  possession  "  (a),  or 
"payable"  {b)  :  sometimes  as  meaning  "indefeasible"  (c).  But  the 
distinct  and  definite  meaning  which  the  word  legally  bears  must  be 
attributed  to  it  in  construing  the  will  in  which  it  is  contained,  unless 
there  is  evidence  from  the  context  that  the  testator  did  not  mean  to 
affix  that  meaning  to  the  expression  {d). 

(x)  See  post,  p.  *1561.  (J)  Sillick  «.  Booth,  1  Y.  &  Coll.  Ch. 

(y)  Fearne,  Cent.  Eem.  557,  note  by  C.  121. 

Butler.     Chandos  «.  Talbot,  3  P.  Wms.  (c)  Berkeley  v.  Swinburne,    16  Sim. 

601.     Prowse  v.  Abingdon,  1  Atk.  482.  275.     Taylor  v.  Frobisher,  5  De  G.  & 

Re  Hudson's  Trusts,  1  Dru.  6,  t.  Sug-  Sm.  191.     Poole  v.  Bott,  11   Hare,  33. 

den,  C.  of  Ireland.  Re  Thatclier's  Trust,  26  Beav.  865,  368. 

(z)  Taylor  v.  Frobisher,  5  De  G.  &  Sm.  Re  Edmondson's  Estate,  L.  R.  5  Bq. 

191   198.  389.     Armytage  v.  Wilkinson,  3  App. 

(a)  King  «.   Cullen,  2  De  G.  &  Sm.  Cas.  355. 

252.     Simpson  v.  Peach,  L.  R.  16  Eq.  (d)  Glanvill  v.   Glanvill,   2  Mer.  38. 

208.      So    the    word   "  entitled "  may  Re  Thurston's  Will,  17  Sim.  21.     Re 

mean   "  entitled  in    possession,"  i.   e.,  Blakemore's  Settlement,  20  Beav.  214. 

entitled  to  payment :  Jopp  v.  Wood,  28  Re  Morse's  Trust,  21  Beav.  174.     Row- 

Beav.  53  ;  afflrmed,2De  Gex,  J.  &Sm.  land  v.    Tawney,    36    Beav.   67.      Re 

323.    Timbers  v.  Jaggard,  L.  R.  9  Eq.  Thatcher's  Trust,   36  Beav.    365.      Re 

300.     Re  Noyce,   81   C.   D.    75.      See  Arnold's  Estate,  33  Beav.  163.     Rich- 

Greenhalgh  v.  Bates,  L.  R.  3  P.  &  D.  47.  ardson  v.  Power,  19  C.  B.,  N.  S.  780. 
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SECTION  VI. ' 
Of  legacies  on  conditions. 

In  the  preceding  section  one  sort  of  conditional  legacy  has  been  con- 
sidered :  viz.,  where  the  condition  is  that  the  legatee  shall  be  alive  at 
a  particular  period  :  It  is  now  proposed  to  treat  of  this  species  of 
legacy  generally. 

A  conditional  legacy  is  defined  to  be  a  bequest  whose  existence 
depends  upon  the  happening,  or  not  happening,  of  some 
uncertain  event,  by  which  it  is  either  to  take  place  or  to 
be  defeated. 

No  precise  form  of  words  is  necessary  in  order  to  create  *condition 
in   wills  :25  but,    whenever  it   clearly  appears   that  it  was  the   tes- 

Phelps,  17  "Wend.  393,  the  will  "re- 
quired "  the  devisee  to  pay  a  certain 
legacy.    This  was  held  not  to  be  a  con- 


Conditional 
legacy  :' 
definition. 


I  25.  3  Jarman  on  Wills  505  ;  3  Red- 
field  on  "Wills,  300  ;  "Wheeler  v.  "Walker, 
3  Conn.  196  ;  "Worman  «.  Teagarden,  3 
Ohio  380  ;  Brown  ».  Concord,  33  N".  H. 
385  ;  Lindsey  v.  Lindsey,  45  Ind.  553 ; 
Stillwall  ».  Knapper,  69  Ind.  558. 

The  payment  of  a  debt  or  legacy,  or 
the  [support  and  maintenance  of  some 
person,  is  the  frequent  subject-matter 
of  a  condition  to  be  performed  by  the 
legatee  or  devisee.  These  provisions 
have  been  variously  construed  and  en- 
forced in  the  United  States :  as  a  per- 
sonal charge  and  liability  thrown  upon 
the  legatee  or  devisee — as  a  charge  upon 
the  land  or  thing  devised— and  finally  as 
a  condition,  by  non-performance  of 
which  the  estate  of  the  legatee  or 
devisee  is  divested.  The  last  of  these 
constructions  appears  to  have  been 
adopted  by  the  courts  only  as  a  last  re- 
sort. In  all  cases  where  payment  is  to 
be  made  or  support  to  be  provided  by 
the  legatee  or  devisee,  whether  it  be 
made  expressly  a  condition  of  the  gift 
or  not,  the  acceptance  of  the  gift  cre- 
ates a  personal  liability  for  the  pay- 
ment, support,  &c.,  which  will  be  en- 
forced both  by  courts  of  law  and  of 
equity,  e.  g.,  at  law  as  an  implied 
covenant.  Armstrong  v.  Armstrong,  4 
Baxt.  357.  So,  in  equity,  in  Pox  v. 
[*1123] 


dition,  but  a  personal  charge  upon  the 
devisee,  and  enforceable  as  an  equitable 
mortgage  against  the  land  devised.  So, 
in  Gridley  ».  Gridley,  34  N.  Y  130  ; 
Spraker  v.  Van  Alstine,  18  "Wend.  300 ; 
Mahar  ».  O'Hara,  4  Gilm.  434 ;  Sands 
®.  Champlin,  1  Story  C.  C.  376.  In 
these  cases  a  direction  that  the  devisee 
should  pay  a  debt  or  legacy  was  en- 
forced against  the  devisee  as  a  personal 
liability  arising  from  acceptance  of  the 
devise ;  and  in  Lord  v.  Lord,  23  Conn. 
575,  a  legacy,  with  direction  that  legatee 
pay  debts,  drew  after  it  the  same  lia- 
bility. In  the  following  cases  personal 
liability  was  implied  and  enforced  from 
gift  "  upon  condition  "  that  donee  pay  : 
Horning  v.  "Wiederspalen,  1  Stew.  (N. 
J.)  387;  Wheeler  «.  Lester,  1  Bradf. 
298  ;  Sanders  ».  Sanders,  3  Bibb  386. 

In  Birdsall  v.  Hewlett,  1  Paige  33,  a 
devise,  "provided  "  devisee  paid  certain 
legacies,  was  construed  to  be  a  condition 
with  a  charge  of  the  legacies  upon  the 
land  devised,  and  a  personal  liability  of 
the  devisee  if  he  accepted  the  devise. 
See  also  Sheldon  ».  Purple,  15  Pick. 
528,  where  the  testator  devised  his 
whole   estate  to  A.,   and    "required" 
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tator's  intent  to  make  a  condition,  that  intent  shall  be  carried  into 
effect  (e). 


that  B.  be  supported  out  of  his  estate. 
In  Pickering  ».  Pickering,  6  N.  H.  120, 
a  legacy  charged  upon  land  was  en- 
forced by  action  against  the  devisee  of 
the  land  personally.  But  a  devise  to 
A.,  "provided  he  pay  "  a  certain  legacy, 
has  been  held  to  be  not  a  condition  but 
a  cliarge  upon  the  land,  in  Woods  v. 
Woods,  Busb.  L.  290  ;  Hanna's  Appeal, 
31  Penn.  St.  53 ;  see  too,  Patterson  v. 
Patterson,  63  N.  C.  322  ;  Casey  ».  Casey, 
55  Vt.  518.  So,  a  devise  to  A.,  "he 
paying "  certain  legacies.  Tower's  Ap- 
propriation, 9  Watts  &  S.  103  ;  Luckett 
».  White,  10  Gill  &  J.  480  ;  or  "  by  his 
paying  out  of  my  estate"  certain  legacies, 
Taft  v.  Morse,  4  Mete.  523  ;  see  also  13 
Wheat.  498,  and  Gardner  ®.  Gardner, 
3  Mass.  178.  So,  a  devise  to  A.,  "pro- 
vided "  he  should  provide  a  home  for 
his  sister,  with  no  limitation  over  on 
breach.  Woodward  «.  Walling,  31  Iowa 
533 ;  Meakin  v.  Duvall,  43  Md.  372  ;  or 
with  the  support  of  testator's  daughter 
charged  on  the  devise,  Veazey  u.  White- 
house,  19  N.  H.  409.  So,  a  legacy  with 
direction  that  the  legatee  maintain  the 
testator  during  his  life.  Colwell  v. 
Alger,  5  Gray  67. 

In  Rhett  v.  Mason,  18  Gratt.  541, 
however,  a  devise  to  testator's  wife  "  for 
her  maintenance  and  support  and  for 
the  maintenance  and  support  of  our 
children,"  was  held  to  constitute  neither 
a  charge  nor  a  trust  for  the  children ; 
while  in  Jennings  v.  Jennings,  27  111. 
518,  a  devise  to  sons  if  they  support 
their  mother,  with  right  to  immediate 
possession  "if  they  comply  with  these 
conditions,"  was  construed  to  be  both  a 
condition  subsequent  and  a  charge  on 
the  land.  And  a  devise  of  land  to  five 
persons  for  the  maintenance  and  sup- 


port of  them  all,  the  same  to  be  divided 
when  the  youngest  came  of  age,  was 
held  not  to  create  a  charge  for  the 
maintenance  of  one  upon  the  undivided 
shares  of  the  others.  Crandall  «.  Hoys- 
radt,  1  Sandf .  Ch.  40. 

Where  property  is  devised  to  be 
appraised  and  taken  at  a  valuation,  it 
amounts  to  an  option  only,  Wyckoff  d. 
WyckofE,  4  Dick.  (N.  J.)  344^no  title 
passing  to  the  devisee  if  he  elects 
not  to  make  the  payment,  Ditmas  v. 
Baas,  31  N.  Y.  Supp.  201  ;  or  to  a 
charge  on  the  land,  Lancaster  Bank 
Appeal,  137  Pa.  St.  314.  And  personal 
property  so  bequeathed  goes  to  the 
executors  who  are  chargeable  with  it 
until  so  taken  by  the  legatee.  Matter 
of  Pollock,  3  Redf.  100. 

In  the  following  cases  the  words  in 
the  will  requiring  payment,  support, 
maintenance,  &c.,  by  the  donee,  have 
been  held  to  create  a  condition : 

1st.  Condition  precedent.  Devise  to 
A.  "  on  payment "  by  him  of  a  certain 
legacy.  West  «.  Biscoe,  6  Harr.  &  J. 
468 ;  Estate  of  Broad,  Myrick  Prob.  188; 
"  he  paying,"  Bradstreet  «.  Clark,  31 
Pick.  389  ;  or  if  he  shall  pay,  Garland  v. 
Garland,  73  Me.  97  ;  Buswell  v.  Eaton, 
76  Me.  393;  legacy  to  A.  "on  con- 
dition "  of  payment,  Beall  v.  Deale, 
7  Gill  &  J.  316  ;  "  if  he  first  execute 
mortgage  to  secure  legacies,"  Laurens  d. 
Lucas,  6  Rich.  Eq.  317  ;  or  pay  a  note 
made  by  testator  as  surety  for  him, 
Thomas  v.  Northcross,  11  Lea  345  ;  so, 
an  annuity  to  A.  "to  bring  up  B.,  to 
whose  care  I  commit  her,  and  at  the 
child's  death  to  the  said  A.,"  Pitt  v. 
Pitt,  36  L.  T.  R.  (N.  S.  1873)  827. 

2nd,  Condition  subsequent.  Devise  to 
A.  "on  condition  "  that  he  pay  legacy 


(«)  Godolph.  Pt.  3,  c.  4,  s.  4.    Egg  i>.  Devey,  10  Beav.  444. 
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In  the  case  of  Tattersall  v.  Howell  (/),  a  legacy  was  given  provided 
the  legatee  changed  his  course  of  life  and  gave  up  all  low  company 


within  one  year,  Wheeler  «.  Walker, 
3  Conn.  196  ;  see  too,  Piatt  ».  Piatt, 
42  Conn.  330  ;  or  that  he  pay  debts  and 
legacies.  Horsey  «.  Horsey,  4  Harring. 
517  ;  devise  to  A.  "  provided  that "  he 
pay  a  certain  sum  to  executor.  Downer  v. 
Downer,  9  Watts  60  ;  or  "  if  A.  will  not 
consent  to  pay  ground  rent,"  then  that 
the  devise  should  he  void  and  the 
property  return  to  testator's  estate, 
Kennedy's  Appeal,  60  Penna.  St.  515  ; 
or  on  condition  that  donee  maintain, 
support,  or  provide  for  some  third  per- 
son. Stark  ».  Smiley,  35  Me.  201 
(although  the  devise  concluded  in  that 
case  with  the  words,  "  therefore  as  soon 
as  he  shall  have  paid  ...  he  shall  be 
entitled  to  all  my  real  estate  ");  so,  too, 
Marwick  v.  Andrews,  25  Me.  535;  Smith 
D.  Jewett,  40  N.  H.  530 ;  Simonds  v. 
Simonds,  3  Mete.  562  ;  Clapp  d.  Clapp, 
6  E.  I.  129  ;  Judd  v.  Bushnell,  7  Conn. 
311 ;  Creswell  v.  Lawson,  7  Gill  &  J. 
340  ;  Huckabee  v.  Swoop,  20  Ala.  491 ; 
Cross  V.  Carson,  8  Blackf .  138  ;  Stone  v. 
Hurford,  Id.  453  ;  Thorp  v.  Johnson, 
3  Ind.  843  ;  Petro  i>.  Cassiday,  13  Ind. 
289 ;  Beck  v.  Montgomery,  7  How. 
(Miss.)  39  ;  or  pay  an  appraised  value, 
Thomas  «.  Kelly,  3  Rich-.  (N.  S.)  210 ; 
"  on  his  paying,"  Burnett  v.  Strong, 
26  Miss.  116;  Birdsall  v.  Hewlett, 
1  Paige  33,  enforceable  also  as  a  per- 
sonal liability,  and  in  equity  as  a  charge 
on  the  land  ;  Harris  v.  Ply,  7  Paige  427 ; 
so  too,  a  devise  to  A.  "by  his  paying," 
Ward  V.  Ward,  15  Pick.  511  ;  so,  if 
devisee  "  comply  with  these  con- 
ditions," (to  take  care  of  mother),  Jen- 
nings V.  Jennings,  37  111.  518.  In  Dun- 
bar V.  Dunbar,  8  Vt.  473,  a  legacy  of 
all  testator's  personal  property  was 
held  to  be  on  the  implied  condition  that 
he  pay  testator's  debts. 


But  words  expressing  the  purpose  of 
the  gift  do  not  constitute  a  condition, 
Brown  v.  Concord,  33  N.  H.  285 ;  and 
the  legacy  will  not  fail,  although  the 
purpose  is  not  accomplished  (sending 
minor  legatee  to  a  certain  college), 
Bonner  v.  Young,  68  Ala  35  ;  or  is 
discontinued  (e.  g.,  for  a  city  asylum) 
before  payment  of  the  legacy.  Succes- 
sion of  Vance,  39  La.  An.  371  ;  or  ren- 
dered impossible  by  sale  (fi.  g.,  for 
furnishing  a  certain  house),  Lounsbery 
».  Parson,  3  Dem.  83 ;  (for  the  uses  of  a 
certain  farm),  Five  Points  House  of 
Industry  «.  Amerman,  11  Hun  161 ; 
or  already  accomplished  before  testa- 
tor's death  (e.  ^.,  for  the  suppression  of 
the  rebellion),  Dickson  v.  United  States, 
135  Mass.  311.  So,  a  legacy  to  a 
church,  provided  "  the  whole  debt  shall 
be  removed,"  is  not  upon  condition  pre- 
cedent in  such  sense  that  it  cannot  be 
applied  toward  the  payment  of  the  debt. 
Taylor  K.  Tolen,  11  Stew.  (N.  J.)  91.  So, 
a  bequest  "in  consideration  of  my  being 
taken  good  care  of  and  well  treated  for 
the  remainder  of  my  life "  by  the  leg- 
atee.   Martin  v.  Martin,  13  Mass.  547. 

This  is  true  also  of  precatory  words, 
e.  g.,  providing  for  the  support  of 
parents,  and  that  if  agreeable  to  all 
parties  they  shall  continue  to  reside  with 
testator's  family.  Ward  v.  Ward,  10 
O.  Rep.  833  (Ala.  1893) ;  or  "it  is  my 
desire"  that  the  legatee  return  to  this 
country  and  do  not  remove  the  objects 
bequeathed,  Harris  v.  Hearne,  Winst. 
Eq.  93  ;  or  that  the  legatee  live  with  her 
mother,  and  the  legacy  be  paid  when 
she  marries  "or  inclines  to  live  else- 
where," Loder  v.  Hatfield,  71  N.  Y.  92. 
In  this  case  the  legatee  died  in  her 
mother's  home  before  payment  of  the 
principal,  which  was  held  to  be  payable 


(/)  3  Meriv.  36.     But  see  Maud  «.  Maud,  27  Beav.  615. 
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and  frequenting  public  houses  :  And  Sir  "W.  Grant  held,  that  this  was 
a  condition  such  as  the  court  would  carry  into  effect,  and  directed  the 
Master  to  inquire  whether  the  legatee  had  discontinued  to  frequent 
public  houses,  keeping  low  company,  &C.26 

unconditionally  one  year  after  her 
death.  So,  a  legacy  to  testator's  widow 
for  life  with  remainder  to  his  son  A. 
■"by  him  seeing  to  her."  McNeely  «. 
McNeely,  83  N.  C.  183. 

And  so,  in  general,  such  expressions 
as  "in  case  of  a  sudden  and  unexpected 
death,  &c.,  I  give,"  Skipwith  v.  Cabell, 
19  Gratt.  758  ;  or  "should  any  accident 
iappen  to  me  that  I  die  from  home," 
Likefield  v.  Likefleld,  83  Ky.  589  ;  such 
words  being  merely  intended  to  show 
what  induced  the  testator  to  make  the 
will  or  the  provision  in  question,  Mc- 
Carty  «.  Pish,  87  Mich.  48.  But  in  a 
devise  to  A.  in  these  words,  "  I  clearly 
will  that  my  wife  shall  have  all  my 
property  to  do  with  as  she  pleases,  as 
this  is  only  intended  in  case  we  should 
die  while  gone,"  republished  by  codicil 
after  returning  from  the  contemplated 
journey,  a  condition  is  implied  that  the 
wife  should  not  survive  testator,  and 
on  her  surviving  him  the  devise  to  A. 
fails.    Urey  «.  Urey,  86  Ky.  354. 

Conditional  limitations.  "  Where 
"words  of  condition  are  used  in  connec- 
tion with  a  devise,  and  there  Is  another 
or  subsequent  devise  of  the  same  prem- 
ises, on  the  failure  of  the  first  or  pre- 
ceding devise  the  words  of  condition 
are  not  strictly  considered  as  such,  or 
rather  have  not  the  force  and  efEect  of 
{xndition,  and  are  called  words  of  limi- 
tation." Ewing,  C.  J.,  in  Den  «.  Hance, 
6  Halst.  344.  In  this  case  a  devise  over 
in  case  the  first  devisee  should  refuse  to 
execute  a  certain  deed  and  release  was 
held  to  be  a  limitation  taking  imme- 
diate efEect  on  the  refusal.  "If  the 
condition  subsequent  be  followed  by 
a  limitation  over  to  a  third  person  in 
case  the  condition  be  not  fulfilled,  or 


36 


there  be  a  breach  of  it,  that  is  termed 
a  conditional  limitation.  Words  of  fo'«i- 
itation  mark  the  period  which  is  to 
determine  the  estate,  but  words  of  con- 
dition render  the  estate  liable  to  be 
defeated  in  the  intermediate  time  if  the 
event  expressed  in  the  condition  arises 
before  the  determination  of  the  estate, 
or  completion  of  the  period  described 
by  the  limitation."  4  Kent  Com.  131 ; 
Fearne  on  Eem.  10 ;  3  Redfield  on 
Wills  396  ;  3  Washburn  on  Real  Prop. 
31  ;  Taylor  v.  Wendel,  4  Bradf .  334  ; 
Flood  on  Wills  448.  In  this  latter 
work  the  distinction  in  creating  words 
also' is  noted  thus:  "The  use  of  the 
following  words  in  a  will  or  deed  make 
a  condition :  upon  condition  ;  promded 
always  j  so  that ;  that  if  it  happen  ;  and 
the  following  words,  if  used  in  a  will, 
will  create  a  condition,  though  not  if 
they  occurred  in  a  deed  :  that  he  shall 
do  ;  on  his  doing ;  with  that  intention ; 
to  the  effect ;  for  the  purpose.  Proper 
words  of  limitation  are  :  while  ;  so  long 
as;  until;  provided  that ;  so  that ;  as 
long  as  ;  wheresoever ;  as  far  as  ;  up  to  j 
so  long.  We  thus  see  that  while  acts 
generally  form  the  essence  of  a  condi- 
tion, time  generally  forms  that  of  a 
limitation."  In  Fox  v.  Phelps,  30 
Wend.  437,  Chancellor  Walworth 
makes  this  distinction  :  "  Where  there 
is  a  devise  upon  a  condition,  and  the 
estate  is  devised  over  to  a  stranger 
upon  the  breach  or  non-performance  of 
the  condition,  that  condition  is  usually 
construed  to  be  a  limitation."  See  also 
1  Roper  on  Legacies  750  ;  Newell  v. 
Nichols,  75  N.  Y.  78  ;  Magee  v.  O'Neil, 
19  S.  C.  170. 

36.  It  is  a  valid  condition  precedent  to 
require  reform  of  bad  habits.    Dustan 
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Conditions  are  subject  to  the  well-known  division  into  conditions 
precedent,  and  conditions  subsequent. 27     When  a  con-, 
dition  is  of  the  former  sort,  the  lesratee  has  no  vested  precedent  or  sub- 
interest   till  the  condition  is  performed  :  when  it  is  of 


sequent : 


e.  Duatan,  1  Paige  509.  But  if  the 
beneficiary  dies  unreformed  within  the 
time  fixed  for  his  reformation,  an  abso- 
lute gift  to  him  payable  on  such  reform 
with  no  limitation  over  will  go  to  his 
next  of  kin.  Burnham  «.  Burnham,  79 
"Wis.  557. 

27.  "  Whether  a  condition  is  subsequent 
01  precedent  must  depend  on  the  language 
in  which  it  is  framed,  and  very  little 
help  can  be  derived  from  decided  cases 
on  the  point.  It  may,  however,  be 
noticed  that  when  the  condition  requires 
something  to  be  done  which  will  take 
time,  the  argument  is  in  favor  of  con- 
struing it  as  a  condition  subsequent. 
On  the  other  hand,  a  condition  which 
involves  anything  in  the  nature  of  con- 
sideration is  in  general  a  condition  pre- 
cedent." Theobald  on  Wills,  p.  263. 
Chief  Justice  Marshall,  in  Finlay  v. 
King,  3  Pet.  346,  lays  down  the  rule 
with  his  usual  clearness  and  force  in 
these  words  :  "It  is  certainly  well 
settled  that  there  are  no  technical  ap- 
propriate words  which  always  deter- 
mine whether  a  devise  be  on  a  condition 
precedent  or  subsequent.  The  same 
words  have  been  determined  differently 
and  the  question  is  always  a  question  of 
intention.  If  the  language  of  the  par- 
ticular clause  or  of  the  whole  Will  shows 
that  the  act  on  which  the  estate  depends 
must  be  performed  before  the  estate  can 
vest,  the  condition  is  of  course  pre- 
cedent ;  and  unless  it  be  performed  the 
devisee  can  take  nothing.  If,  on  the 
contrary,  the  act  does  not  necessarily 
precede  the  vesting  of  the  estate,  but 
may  accompany  or  follow  it,  if  this  is 
to  be  collected  from  the  whole  Will, 
the  condition  is  subsequent."  It  is 
in   all  cases  a  question  of  intention, 


and  not  of  phrase  or  form.  4  Kent 
Com.  124  ;  Flood  on  Wills  449 ;  3  Redf .. 
on  Wills  283  ;  2  Washb.  on  Real  Prop. 
8  ;  NicoU  v.  Erie  Railway,  2  Kern.  121 ;. 
Underbill  v.  Saratoga  R.  R.,20  Barb. 
455  ;  Barruso  i>.  Madan,  2  Johns.  145  ;. 
Parmelee  v.  Oswego  &c.  R.  R.,  6  N.Y. 
74  ;  Tompkins  v.  Elliott,  5  Wend.  496  ;. 
Robbins  ».  Gleason,  47  Me.  259  ;  Bur- 
nett V.  Strong,  26  Miss.  116  ;  Ward  v.. 
New  England  Screw  Co.,  1  Cliff.  C.  C. 
565  ;  Cresswell  v.  Lawson,  7  Gill  &  J. 
240  ;  Stark  v.  Smiley,  35  Me.  201 ;  Hay- 
don  1).  Stoughton,  5  Pick.  528  ;  Cheairsi 
V.  Smith,  37  Miss.  646  ;  Jackson  v.  Kip, 
3  Halst.  241 ;  Bowman  v.  Long,  23  6a. 
247. 

Precedent  conditions.  The  following- 
have  been  held  to  be  valid  precedent 
conditions  :  if  he  lives  three  years,  with 
limitation  over  if  he  dies  within  that 
time,  Buck  v.  Paine,  75  Me.  583 ;  if  he- 
attains  the  age  of  twenty-one  years, 
Jones  V.  Leeman,  69  Me.  489  ;  Kelso  v. 
Cuming,  1  Redf.  893  ;  Bowman  ii.  Long, 
23  Ga.  247  (it  being  sufficient  if  he 
does  so  before  testator's  death,  Eisner 
V.  Koehler,  1  Dem.  377) ;  or  although 
twenty-one  and  has  in  the  meantime 
learned  a  trade  and  is  of  good  moral 
character,  to  be  determined  by  executor, 
Webster  v.  Morris,  66  Wis.  366;  or 
"shall  be  desirous  and  capable  of  enter- 
ing into  business  for  himself,"  Estate  of 
Davidson,  17  Phila.  434 ;  or  if  he  with- 
draws from  the  Roman  Catholic  priest- 
hood, Barnum  v.  Baltimore,  62  Md. 
375  ;  Kenyon  «.  See,  94  N.  Y.  363 ;  S. 
C.  29  Hun  212 ;  or  releases  testator's 
note  held  by  him.  Howard  ii.  Wheatley, 
15  Lea  607  ;  or  survives  testator,  Gib- 
son V.  Seymour,  102  Ind.  485  ;  or  if  he 
aid  in  the  defense  of  a  certain  suit  to- 
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the  latter,  the  interest  of  the  legatee  vests  in  the  first  instance,  sub- 
ject to  be  divested  by  the  non-performance  or  breach  of  the  con- 


the  satisfaction  of  the  executor,  CaD- 
non  t).  Apperson,  14  Lea  553  ;  or  to  A. 
for  her  support  "if  she  shall  lose  any 
part  of  her  own  property  and  need 
more  "  for  her  support,  Ely  «.  Ely,  5 
C.  E.  Gr.  43  ;  or  "  when  she  should  be 
sick  and  unable  to  support  herself," 
Keynold  «.  Demarest,  5  C.  E.  Gr.  218. 
So,  a  power  to  sell  "  if  income  be  not 
sufficient  for  support."  Minot  ».  Pres- 
cott,  14  Mass.  495. 

To  the  above  illustrations  of  a  condi- 
tion precedent  may  be  added  :  a  legacy 
to  A.  and  B.,  "provided  that  the  lega- 
tees appear  within-  six  years  with  suffi- 
cient proof  that  they  are  my  heirs,  which 
I  do  require  them  to  do  before  they  get 
any  part  of  my  estate,"  Campbell  ».  Mc- 
Donald, 10  Watts  179  ;  or  apply  for 
the  legacy  in  two  years.  Little's  Appeal, 
117  Pa.  St.  14  ;  Stover's  Appeal,  77 
Pa.  St.  282;  Estate  of  Fairfax,  103 
Pa.  St.  166  ;  a  devise  to  A.  "if  he  be 
limng  and  return  to  the  county  of  O.," 
Reaves  v.  Craig,  1  Winst.  209 ;  or  re- 
turn home  and  pay  testator's  debts,  Page 
«.  Whidden,  59  N.  H.  507  ;  or  "  upon 
condition  that  he  remain  with  me  and 
continue  to  conduct  himself  in  a  proper 
manner"  Den  ».  Messenger,  4  Vr.  499  ; 
Reuff  V.  Coleman,  30  W.  Va.  171  ;  or 
be  reconciled  to  his  brothers.  Page  v. 
Prazer,  14  Bush  205  ;  or  upon  condition 
of  his  good  conduct  until  he  be  twenty- 
four  years  of  age.  West  v.  Moore,  37 
Miss.  114  ;  or  on  his  arriving  at  the 
age  of  twenty-one,  and  assuming  testa- 
tor's name,  Drayton  ».  Grimke,  Rich. 
Eq.  Cas.  321  ;  or  if  he  "stays  with  us 
until  after  our  deaths  and  takes  care  of 
us,''  without  limitation  over,  Tilley  «. 
King,  109  N.  C.  461;  or  to  such  son  as 
shall  live  with  his  mother  and  support 
her,  Whitesides  ®.  Whitesides,  28  S.  C. 
325  ;  or  if  the  land  is  sold  before  his 


death,  Ryon's  Appeal,  124  Pa.  St.  538  ; 
a  legacy  to  A.,  he  to  have  privilege 
of  remaining  at  home  in  pursuit  of 
common  business  of  family,  and  "  to 
receive  as  a  compensation  for  his  labor" 
Mayall's  Appeal,  29  Me.  474  ;  a  devise 
to  A. ,  after  his  mother  shall  cease  to  be 
my  widow,  provided  he  shall  lim  on  the 
place  and  carry  it  on  till  that  time  in  a 
workmanlike  manner,  Marston  v.  Mars- 
ton,  47  Me.  495";  or  if  he  move  on  the 
farm,  Robertson  v.  Morrell,  66  Md. 
565  ;  or  go  to  live  with  A. ,  and  remain 
with  her  until  twenty-one,  Johnson  ». 
Warren,  74  Mich.  491 ;  a  legacy  to  the 
church  of  B.,  "  provided  C.  continue  to 
he  their  pastor  for  seven  years  to 
come " — if  not,  then  to  D.,  Caw  «. 
Robertson,  5  N.  Y.  125;  a  devise  to 
A.  for  life,  and  "if  he  should  hate 
heirs  lawfully  begotten"  in  fee,  Sliriver 
V.  Lynn,  2  How.  43;  or  "if  he  shall 
again  become  compos  mentis,or  have  law- 
ful issue  who  shall  be  compos  mentis," 
Jackson  v.  Kip,  3  Halst.  241.  So,  in  suit 
for  legacy  of  negroes  to  A.,  "  she  to  pick 
out  fifteen  of  my  best  negroes  and  keep 
them.''  Vaughan  v.  Vaughan,  30  Ala. 
329.  Where  there  was  a  direction  that 
executors  emancipate  "such  of  my 
negroes  as  are  willing  to  go  to  the  State 
of  Kentucky,"  "if  any  shall  refuse  to 
leave  the  State  of  Maryland,"  they  lo 
be  sold,  their  leaving  Maryland  was 
held  to  be  a  condition  precedent,  Mad- 
dox  V.  Negroes,  17  Md.  413  ;  but  see, 
contra,  Spencer  «.  Negro,  Dennis,  8 
Gill  314.  So,  in  Den  v.  Hance,  6 
Halst.  244,  a  devise  to  A.,  "provided 
that  he  shall  convey  unto  B.,  [certain 
other  property],  and  shall  release  to  my 
executors  all  accounts,  charges,  &c.  .  . 
and  in  case  the  said  A.  shall  refuse  to 
make  such  conveyance  or  to  execute 
such  releases,"  then  over  to   B.,  was 
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■dition  (<g).     It  has  been  held  that 
real  existence,  capable,  as  much  as 

held  to  be  a  limitation  dependent  on 
■a  condition  precedent,  and  A.  having 
•died  without  executing  the  conveyance 
■or  release,  his  estate  failed,  and  the 
limitation  over  to  B.  took  effect.  See 
also  Den,  Cozens  «.  Colson,  3  Pen. 
<N.  J.)  877;  Fredericks  ».  Gray,  10 
Serg.  &  R.  183  ;  Hyde  «.  Baldwin,  17 
Pick.  303.  So,"intheeventof  my  death 
before  it  [legatee]  shall  commence  to 
erect  a  building."  McKeon  «.  Kearney, 
57  How.  Pr.  349.  So,  if  testator  wins  a 
certain  suit,  Yeatman  v.  Haney,  79  Tex. 
67  ;  or  if  the  legatee  "  before  receiving 
this  bequest "  executes  a  wife  in  a  certain 
manner.  Mills  v.  Newberry,  113  111.  133. 
Gonditions  subsequent.  The  follow- 
ing have  been  held  to  be  valid  condi- 
tions subsequent:  "  on  his  paying  "  cer- 
tain debts  (the  legacy  vesting  before  pay- 
ment), Bennett  v.  Strong,  36  Miss.  116  ; 
Brittin  v.  Phillips,  1  Dem.  57 ;  or  main- 
taining testator's  widow,  Birmingham 
».  Lesan,  77  Me.  494  ;  or  building  a  cer- 
tain building,  Chadwick  «.  Chadwick, 
10  Stew.  (N.  J.)  71  ;  Krst  Congrega- 
tional Society  «.  Pelham,  58  N.  H.  566  ; 
within  a  certain  time,  Seagrove's  Ap- 
peal, 135  Pa.  St.  863  ;  or  at  a  certain  cost 
and  within  a  certain  time.  Tappan's  Ap- 
peal, 52  Conn.  413 ;  or  provided  the 
legatee  always  writes  his  name  in  a  pre- 
scribed way.  Will  of  Jackson,  47  N.Y. 
S.  R.  443  ;  Webster  ».  Cooper,  14  How. 
•500  ;  Taylor  v.  Mason,  9  Wheat.  335  ; 
or  as  soon  as  he  satisfies  the  executors 
"that  he  is  worth  $8000,"  Schwartz's 
Appeal,  119  Pa.  St.  337  ;  or  "  as  long  as 
it  (Home  for  Blind)  shall  maintain  and 
care  for  A.,  now  an  inmate,"  Livingston 
■B.  Gordon,  84  N.  Y.  136 ;  S.  C.  93  Id. 


a  contingent  gift  or  interest  has  a 
a  vested  interest  or  estate,  of  being 

644.  So,  in  case  of  a  limitation  over  on 
the  legatee's  death  before  the  estate  is 
settled,  Calkins  «.  Smith,  41  Mich.  409  ; 
or  before  distribution,  Joseph  v.  Utitz, 
7  Stew.  (N.  J.)  1 ;  Pinley  «.  Bent,  95  N. 
Y.  364  ;  or  before  maturity.  Carpenter 
V.  Boulden,  48  Md.  133  ;  or  before  mar- 
riage, Taylor  &  Johnson,  63  N.  C.  381. 
Other  illustrations  of  a  condition  sub- 
sequent are  the  following  :  A  devise  to 
a  town  "for  the  purpose  of  building  a 
school-house  "  in  a  certain  place,  Hay- 
den  ».  Stoughton,  5  Pick.  538  ;  or  "  for 
the  benefit  of  a  public  school,"  Bell  Co. 
v.  Alexander,  S3  Tex.  350  ;  or  "to  use 
and  improve  forever,  and  I  positively 
order  that  the  same  be  not  sold,  but 
be  rented  out,  and  the  rents  appropri- 
ated toward  the  support  of  a  gospel 
minister."  Brigham  v.  Shattuck,  10 
Pick.  305.  So,  a  legacy  to  a  church  ' '  so 
long  as  they  maintain  their  present  es- 
sential doctrines  and  principles  of  faith 
and  practice."  Princeton  v.  Adams, 
10  Cush.  139.  So,  to  a'  church  com- 
mittee, "  provided  they  fence  the  land 
and  keep  the  same  In  repair,"  Hooper 
V.  Cummings,  45  Me.  359  ;  or  on  condi- 
tion that  devisee  "keep  the  house  in 
repair,"  Tilden  v.  Tilden,  13  Gray  103  ; 
or  in  a  deed  a  condition  that  the  grantee 
build  a  railroad  in  a  certain  time,  Nicoll 
V.  Erie  Railway,  3  Kern.  121  ;  or  a  dam. 
Underbill  v.  Saratoga  R.  R.,  30  Barb., 
455  ;  or  on  condition  that  testator's 
daughter  should  have  the  use  and  occu- 
pation of  a  certain  room,  Hogeboom  ®. 
Hall,  24  Wend.  146  ;  or  "  if  B.  should 
never  return,"  Den  «.  Brown,  2  Halst. 
305  ;  or  a  condition  in  a  deed  that 
grantee     should    indemnify     grantor, 


{g)  See  the  authorities  cited  by  Man- 
ning, Sergt.,  arguendo,  in  Wynne  «. 
Wynne,  3  M.  &  Gr.  14,  et  seq.  Every 
condition  by  the  civil  law  suspends  the 


legacy  :  so  that  a  condition  subsequent 
by  the  civil  law  is  of  the  nature  of  a 
condition  precedent  at  common  law  • 
Harvey  v.  Aston,  Com.  Rep.  738. 
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operated  upon  by  a  condition  subsequent,  and  being  made  to  cease 
and  determine  (A.). 

Finley 


Michigan  Bank  «.  Hastings,  1  Doug. 
(Mich.)  225  ;  or  for  the  payment  of  pur- 
chase money  by  the  grantee,  Taylor  «. 
Sutton,  15  Ga.  103.  So,  a  condition  that 
devisee  pay  testator's  debts,  Martin  v. 
Ballon,  13  Barb.  119  ;  Howard  ®.  Tur- 
ner, 6  Greenl.  106 ;  or  that  devisee 
"  educate  and  bring  up  [testator's] 
granddaughter,"  Merrill  «.  Emery,  10 
Pick.  507  ;  or  support  and  maintain 
her,  Boone  v.  Tipton,  15  Ind.  270; 
Petro  ».  Cassiday,  13  Ind.  389 ;  Rush  «. 
Rush,  40  Ind.  83  ;  Warwick  d.  Andrews, 
25  Me.  535  ;  Thomas  v.  Record,  47  Me. 
500  ;  Cross  v.  Carson,  8  Blackf.  188 ; 
Smith  V.  Jewett,  40  N.  H.  530  ;  Stone 
V.  Hurford,  8  Blackf.  452  ;  Huckabee 
-!).  Swoop,  20  Ala._  491  ;  or  that  devisee 
"remain  on  and  take  care  of  farm  "  and 
pay  legacies,  Lindsey  v.  Lindsey,  45 
Ind.  553;  or  "settle  and  reside"  ou 
farm,  McLachlan  v.  McLachlan,  9  Paige 
534 ;  or  if  legatee  die  leaving  no  chil- 
dren, Hull  «.  Eddy,  2  Gr.  (N.  J.)  169  ; 
Jones  «.  Stites,  4  C.  E.  Gr.  (N.  J.)  324 ; 
or  "without  an  heir,"  Eowe  «.  White, 
1  C.  E.  Gr.  (N.  J.)  411  (construed  as  a 
limitation  upon  subsequent  condition) ; 
or  die  without  any  issue  alive,  Den  ». 
Schenck,  3  Halst.  29  ;  or  on  condition 
that ' '  he  lives  to  be  twenty-one  and  has 
issue,"  Sayward  «.  Sayward,  7  Greenl. 
310  ;  or  if  testator's  whole  estate  be 
worth  a  certain  amount,  Kirkman  v. 
Mason,  17  Ala.  134 ;  or  a  bequest  of 
slaves  on  condition  that  they  should  be 


emancipated  at  a  certain  time. 
V.  Hunter,  3  Strobh,  Eq.  308. 

"  If  real  estate  be  devised  to  A.  if 
or  when  he  shall  attain  a  given  age,  with 
a  limitation  over  in  the  event  of  his  dying 
under  that  age,  the  attainment  of  the 
given  age  is  held  to  be  a  condition  subse- 
quent and  not  precedent,  and  A.  takes  an 
immediate  vested  estate  subject  to  be  di- 
vested upon  his  death  under  the  specified 
age."  Hawkins  ou  Wills  340  ;  Gregg  «. 
Bethea,  6  Port.  (Ala.)  21  ;  Watkins  «. 
Quarles,  23  Ark.  179 :  Scott  v.  Logan. 
Id.  352  ;  Bowman  v.  Long,  33  Ga.  347  ; 
Roberts  «.  Brinker,  4  Dana  573  ;  Allan 
1}.  Vanmeter,  1  Mete.  (Ky.)  264  :  Dan- 
forth  V.  Talbot,  7  B.  Mon.  623  ;  Grigsby 
V.  Breckinridge,  12  B.  Mon.  633  ;  Scott 
V.  Price,  2  Serg.  &  R.  59.  But  "  if  he 
should  live  to  be  twenty-one  "  was  con- 
strued to  be  a  condition  precedent,  the 
devise  nevertheless  vesting.  Kelso  ®. 
Cuming,  1  Redf .  392  ;  Bowman  v.  Long, 
33  Ga.  347.  A  devise,  however,  to  A. 
when  he  attains  a  certain  age,  with 
particular  estate  to  another  until  that 
time,  is  held  not  to  be  a  condition,  but 
a  devise  to  first  taker  for  a  tern)  of  years, 
with  remainder  to  A.  Hawkins  on  Wills 
337  ;  Johnson  v.  Valentine,  4  Sandf. 
36  ;  Will  of  Collier.  40  Mo.  287  ;  Hatha- 
way ».  Leary,  3  Jones  Eq.  364;  Sims  v. 
Smith,  6  Jones  Eq.  347.  Rivers  v. 
Trippe,  4  Rich.  Eq.  276. 

A  condition  in  legacy  to  A. ,  that  if  the 
testator's  estate  has  to  pay  a  certain  debt 


(A)  Egerton  v.  Lord  Brownlow,  4  H. 
L.  C.  1.  Where,  however,  a  vested 
estate  is  to  be  defeated  by  a  condition 
ou  a  contingency  that  is  to  happen  after- 
ward, the  condition  must  be  such  that 
the  court  can  see  from  the  beginning 
precisely  and  distinctly  upon  the  hap- 
pening of  what  event  it  was  that  the 
preceding  vested  estate  was  to  deter- 


mine :  by  Lord  Cranworth  in  Claver- 
ing  V.  Ellison,  7  H.  L.  C.  707,  725. 
Such  limitations  must  be  certain,  not 
only  in  expression,  but  also  in  operation, 
and  it  is  essential  to  their  validity  that 
it  should  be  capable  of  ascertainment 
at  any  given  moment  of  time  whether 
the  limitation  has  or  has  not  taken 
effect :  Re  Exmouth,  23  C.  D.  158. 
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For  example,  in  the  instances  already  adduced  of  contingent  legacies, 

.    ^.  the  endurance  of  the  life  of  the  legatee  till  the  period 

specified,  was  a  condition  precedent  to  the  legacy  vest- 


for  A.'s  husband  her  interest  shall  he 
forfeited,  is' a  condition  subsequent,  but 
is  not  forfeited  by  failure  on  the  part  of 
A.  to  repay  testator,  in  his  lifetime  the 
debt  which  testator  ^himself  had  paid. 
Lewis  V.  Henry,  38  Gratt  193.  So,  a 
condition  that  a  legacy  he  void  if  the 
legatee  present  a  claim  against  the 
estate,  without  a  limitation  over,  is  a 
condition  subsequent,  and  not  forfeited 
by  presentation  of  a  valid  debt.  Estate 
of  Vandervort,  17  N.  Y.  Supp.  316.  In 
this  case  a  condition  subsequent  avoid- 
ing a  legacy  to  infants  if  their  father 
fails  to  observe  the  directions  of  the 
will  was  held  to  be  unreasonable  and 
invalid. 

Pwforinance  and  breach.  In  general, 
the  non-performance  of  a  condition  de- 
feats the  gift,  whether  precedent,  Ryon's 
Appeal,  134  Pa.  St.  538  ;  Whitesides  «. 
Whitesides,  38  S.  C.  835  ;  Stover's  Ap- 
peal, 77  Pa.  St.  382  ;  Estate  of  Fairfax, 
103  Pa.  St.  166  ;  Tilley  ».  King,  109  N. 
C.  461  ;  McKeon  «.  Kearney,  57  How. 
Pr.  349  ;  Mills  «.  Newberry,  113111. 128 ; 
Robertson  v.  Morrell,  66  Md.  565  ;  Gib- 
son V.  Seymour,  103  Ind.  485  ;  or  subse- 
quent, Birmingham  «.  Lesan,  77  Me.  494. 
But  a  condition  subsequent  may  be  re- 
leased by  the  party  interested  in  a  forfei- 
ture. Bowden  «.  Walker,  4  Baxt.  600. 
And  in  either  case  the  limitation  over 
takes  effect.  Estate  of  Brooks,  140  Pa. 
St.  84.  If  it  is  a  condition  precedent,  the 
gift  never  vests.  Howard®.  Wheatley, 
15  Lea  607  (but  see,  contra,  Kelso  v. 
Cuming,  1  Redf .  893  ;  Bowman  v.  Long, 
33  Ga.  347,  as  to  gifts  if  legatee  attains 
the  age  of  twenty-one) .  It  cannot  there- 
fore be  transferred  by  the  legatee  until 
he  has  performed  the  condition.  Ken- 
yon  v.  Lee,  94  N.  Y.  563  ;  S.  C.  29  Hun 
212.  If  it  is  a  condition  subsequent, 
non-performance      divests     the     gift, 


Tappan's  Appeal,  52  Conn.  412 ;  Will  of 
Jackson,  47  N.  Y.  S.  R.  448 ;  but  does 
not  prevent  immediate  payment  by  the 
executor,  Brittin  «.  Phillips,  1  Dem.  57  ; 
such  payment  being  recoverable  on  sub- 
sequent breach  of  the  condition.  First 
Congregational  Society  v.  Pelliam,  58- 
N.  H.  558.  The  burden  of  proving 
performance  is  on  the  legatee.  Estate 
of  Davidson,  17  Phila.  424. 

A  gift  will  be  defeated,  though  the 
actual  breach  is  by  the  act  of  others, 
e.g.,  in  dismissing  the  legatee  for  cause 
from  a  service  of  which  the  continuation 
was  the  condition  of  the  legacy.  ReufE 
».  Coleman,  30  W.  Va.  171.  Where 
the  condition  precedent  to  a  bequest  of 
personal  property  was  that  the  legatee 
should  move  to  a  certain  farm,  his 
death  soon  after  the  testator  will  not 
relieve  against  the  non-performance  of 
the  condition,  and  the  gift  will  fail. 
Robertson  «.  Morrell,  66  Md.  565.  So, 
in  general,  although  the  non-perform- 
ance may  be  without  fault  of  the  lega- 
tee. Johnson  «.  Warren,  74  Mich.  491. 
But  it  has  been  held  in  the  case  of  a 
condition  that  "A.  become  in  one 
year  reconciled  to  her  brother,"  that  if 
A.  is  ready  to  perform,  the  brother  can- 
not defeat  the  gift  by  his  refusal  to  he 
reconciled.  Page  «.  Frazer,  14  Bush 
205.  So,  a  bequest  to  a  Home  for  the 
Blind  "so  long  as  it  shall  maintain  and 
care  for  A. ,  now  an  inmate  "  (expelled 
before  testator's  death  for  breach  of 
rules),  will  take  effect  on  the  legatee's 
offer  to  take  him  back  after  testator's 
death  and  his  refusal.  Livingston  v. 
Gordon,  84  N.  Y.  136  ;  S.  C.  93  Id.  644. 
But  a  condition  that  the  legatee  "com- 
ply with  what  is  enjoined  upon  him 
in  this  will "  includes  the  requirements 
of  the  codicil.  Tilden  ®.  Tilden,  13 
Gray  108. 
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ing  in  him  ;  and  since,  by  reason  of  his  death,  he  failed  *to  perform 
the  condition,  he  never  acquired  any  vested  interest. 

For  an  example  of  a  condition  subsequent  may  be  mentioned  the 
case   of    Nicholls    v.    Osborn    (i),   where   the  testator 

*■  "  BuDBequent: 

bequeathed  the   surplus  of  his  personal  estate  to  his 
niece,  about  the  age  of  seventeen,  to  be  paid  to  her  at  the  age  of 
twenty-one  ;  and  if  she  should  die  before  twenty-one  or  marriage, 
then  over :  And  it  was  held,  that  the  surplus  vested  in  the  niece,  and 
that  the  bequest  over  was  on  a  condition  subsequent. 

So  in  Gray  v.  Garman  (h'),  there  was  a  gift  by  a  testator  of  his  real 
and  personal  estate  to  his  wife  for  her  life,  and  the  residue  to  be 
divided  equally  among  her  brothers  and  sisters  :  and  in  case  any  of 
them  should  be  dead,  at  the  time  of  her  decease,  leaving  issue,  such 
issue  to  stand  in  their  parent's  place  :  And  it  was  held,  that  each  of 
the  brothers  and  sisters,  who  survived  the  testator,  took  vested 
interests  in  their  shares,  subject  to  be  divested  in  the  event  of  his  or 
ber  death,  leaving  issue,  in  the  lifetime  of  the  widow  :  Consequently, 
that  the  brothers  and  sisters  who  died,  without  issue,  in  her  lifetime 
were  entitled  to  share  in  the  residue  ;  inasmuch  as  the  event  had  not 
happened  on  which  their  vested  interest  was  liable  to  be  divested  (I). 

It  may  be  observed  that  the  tendency  in  modern  times  has  been  to 
depart  from  the  strict  interpretation  adopted  in  earlier  conditions  sntse- 
periods  of  our  law,  when  these  matters  were  considered  J"™'  considered 

r  '  as  trusts  imposed 

only  with  reference  to  common  law,  and  that  where  the  co'^^i^tionl''*"   ^ 
language  of  the  will  and  the  intention  of  the  testator 
*admit  of  it,  these  bequests  "  on  condition  "  are  to  be  considered  as 
imposing  a  trust,  and  not  as  conditions  which  shall  take  the  property 
out  of  the  legatee,  if  he  does  not  comply  with  them  (m). 

It  is  fully  established  as  a  general  rule,  that  a  bequest  to  any  per- 
son, "and  in  ease  of  his  death  "  to  another,  is  an  abso-  Bequest  to  one 
lute  gift  to  the  first  legatee,  if  he  survives  the  testator  ;  h?s  dratv''^  to 
and  this,  whatever  be  the  form  of  expression,  as  "  if  he  another. 
die,"  "  should  he  happen  to  die,"  "  in  case  death  should  happen  to 
him,"  and  so  forth  :  The  event  here  contemplated  being  so  inevitable, 
that  it  cannot  be  deemed  a  contingency,  the  courts  have  held,  that 

(i)  3  P.  Wms.  419.  Heron  v.  Stokes,  3  Dr.  &  W.  89-115, 

(k)  3  Hare,  368.  Kimberley  ».    Tew,   4  Dr.  &  W.  139. 

[l)    See     also  Accord.    Salisbury    v.  Slramonds  «.  Cocks,  39  Beav.  455. 

Petty,   3  Hare,    86 ;    and  for  further  (to)  Wright  «.  "Wilkin,  3  Best  &  Sm. 

instances  of  vested  legacies  subject  to  333,  353. 

be  divested  on  a  subsequent  event,  see 


[*1124]        [*1125] 
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something  else  must  be  intended  than  merely  to  provide  for  the  case 
of  the  legatee  dying  at  some  time  or  other  ;  and  have  said,  that  they 
will  rather  suppose  the  testator  to  have  contemplated  and  provided 
for  the  case  of  the  legatee  dying  in  his  own  lifetime  ;  and  so  have- 
read  those  words  as  if  they  had  been  "  in  case  of  his  death  during  the 
testator's  lifetime  :  "  in  which  event  alone  they  have  allowed  the 
bequest  over  to  take  effect  (»i).  But  in  the  case  of  an  immediate 
bequest  to  any  person,  "  and  in  case  of  his  death  without  children  "  to 
another,  it  has  been  *held,  that  if  at  any  time,  whether  before  or  after 
the  death  of  the  testator,  the  legatee  dies  without  leaving  a  child,  the 
gift  over  takes  effect ;  for  the  event  spoken  of  is  not  a  certain  but 
a  contingent  event  (o)  ;  and  the  introduction  of  a  previous  life  estate 
will  not  alter  that  piinciple  of  construction  unless  a  contrary  intention 
appears  in  the  will  (j»). 

On  the  other  hand,  if  there  is  a  bequest  to  one  for  life  and  after  his 
decease  to  A.,  and  "in  case  of  A.'s  death  to  B.,"  the  contingency  ia 
held  referable  to  the  lifetime  of  the  first  legatee  ;  and  the  bequest 
over  only  takes  effect  in   case  A.  dies   during  the   continuance  of 


(n)  Hinckley  v.  Simmons,  4  Ves. 
160.  Cambridge  «.  Rous,  8  Ves.  13  ; 
Ommaney  «.  Bevan,  18  Ves.  291 ; 
Schenk  «.  Agnew,  4  K.  &  J.  405  ;  Re 
Here's  Trust,  10  Hare,  171  ;  Re  Hay- 
ward,  19  C.  D.  470  ;  Elliott  v.  Smith, 
32  C.  D.  236.  In  Re  Hayward,  iM 
sup..  Fry,  J.,  tlius  states  the  law: 
"  There  is  no  doubt  that  when  a  gift  is 
made  to  a  person  in  terms  absolute, 
and  that  is  followed  by  a  gift  over,  in 
the  event  of  the  death  of  that  person 
sub  modo  (that  is  to  say,  without  issue 
or  subject  to  any  other  limitation  which 
makes  the  death  a  contingency),  the 
effect  of  the  gift  over  is  prima  facie  to 
prevent  the  first  taker  from  taking 
absolutely,  to  convert  the  intei'est  of 
the  first  taker  into  one  subject  to  the 
contingent  devise  or  bequest  over.  In 
such  a  case  there  is  no  reason  to  confine 
the  meaning  of  the  word  ' '  death  "  to 
death  during  the  lifetime  of  the  tes- 
tator or  death  during  the  life  of  the 
tenant  for  life.  The  only  reason,  or 
the  main  reason,  why  that  is  done  in  cer- 

[*1126] 


tain  cases  is,  that  the  testator  has  spoken 
of  death  which  is  certain,  as  a  contin- 
gency, but  when  the  testator  has  spoken 
of  death  svit  modo,  that  being  contin- 
gent, there  is  no  need  to  render  it  con- 
tingent by  introducing  any  limita- 
tion." ' 

(o)  Galland  v.  Leonard,  1  Swanst. 
161.  Edwards  v.  Edwards,  15  Beav. 
857.  Bowers  v.  Bowers,  L.  R.  5  Ch. 
344. 

ip)  Olivant  ».  Wright,  1  C.  D.  346. 
O'Mahoney  «.  Burdett,  L.  R.  7  H.  L. 
388.  Ingram  v.  Soutten,  L.  R.  7  H. 
L.  408,  overruling  Re  Heathcpte's 
Trusts,  L.  R.  9  Oh.  45.  Besant  v.  Cox, 
6  0.  D.  604.  When  a  will  refers  to  the 
death  of  a  legatee  coupled  with  a  con- 
tingency—as death  without  •  leaving 
issue — that  prima  facie  means  death 
whenever  it  may  happen,  as  was  de- 
cided in  O'Mahoney  «.  Burdett  and 
Ingram  «.  Soutten  ;  but  the  context 
may  show  that  death  before  a  particular 
period  was  really  intended :  per  Kay, 
J.,  in  Re  Luddy,  35  C.  D.  894. 
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the   life  estate  ;  he  takes  absolutely,  if  he  survives   the   tenant   for 
life  (?). 

Likewise,  a  bequest  to  A.,  when  and  if  he  attains  the  age  of  twenty- 
one,  and  "  in  case  of  his  death  "  to  B.,  is  a  gift  absolute  to  A.,  unless, 
he  dies  under  age  (r). 

It  is,  however,  plain  that  these  general  rules  cease  to  be  applicable, 
where  it  appears,  from  the  whole  of  the  will,  *that  their  application 
would  frustrate  the  intention  of  the  testator  (s).  Thus,  in  Child  v. 
Giblett  (<),  a  testator  bequeathed  the  residue  of  his  estate  to  his 
daughters  Selina  and  Elizabeth,  in  equal  proportions  ;  and  "  in  case 
of  the  death  of  either,"  the  whole  to  the  survivor  of  them  ;  and  in 
the  event  of  their  marrying  and  having  children,  then  to  the  child  or 
children  of  them,  or  the  survivor  of  them,  if  they  should  attain  the 
age  of  twenty-one  years  ;  but  if  not,  then  among  the  children  of  Paul 
Giblett  :  the  daughters  both  survived  the  testator  ;  Elizabeth  died 
without  having  been  married,  and  bequeathed  the  whole  of  her  property 
to  Selina  :  The  question  was  whether  Selina  was  entitled  to  an  abso- 
lute interest  in  the  residuary  property  of  her  father  :  And  Sir  John 
Leach,  M.  R.,  held,  that  she  was  not  so  entitled,  but  that  the  bequest 
to  her  continued  subject  to  the  executory  bequest  over,  in  favor  of 
Paul  Giblett's  children  :  And  his  honor  observed,  that  the  testator- 
could  not  possibly  have  intended  that  the  children  of  Paul  Giblett 
should  take  in  the  event  of  a  marriage  of  his  daughters  and  their 
death  without  issue  in  his  lifetime,  and  that  they  should  not  take  in  _ 
the  event  of  a  marriage  of  his  daughters  and  their  dying  without 
children  after  the  decease  (t«). 

(g)  Hervey  v.  McLaughlin,  1   Price,  necessity  for  limiting  the  event  to  the 

264.     Salisbury  v.   Petty,  3  Hare,  86,  testator's     lifetime.       Re    Parry   and 

93.      Edwards  v.  Edwards,   15  Beav.  Daggs,  31  C.  D.  130. 

363,  364.     Re  Hill's  Trusts,  L.  R.  12  (?•)  Home  v.  Pillans,  2  M.  &  K.  15,  24, 

Eq.  302.    Where  there  is  no  antecedent  the  doctrine  of  which  was  upheld  in 

estate  the  contingency  is  referred  to  Randfield  v.  Randfleld,  8  H.  L.  C.  225. 

death  in  the  lifetime  of  the  testator,  and  See  also  Re  Bowling's  Trust,  L.  R.  14 

when  the  gift  in  fee  is  preceded  by  a  Eq.  463. 

life  estate,   the  contingency  has  been  («)  Re  Adam's  Trusts,  11  Jur.  N.  S. 

held  to  refer  to  the  death  of  the  donee,  961.    Milner  -e.  Milner,  34  Beav.  276. 

either  during  the  preceding  life  estate  Smith  v.  Spencer,  6  De  Gex,  M.  &  G. 

or  in  the  lifetime  of  the  testator.     But  631,   634,   by  Lord  Cranworth.      Wil- 

where  the  gift  over  is  not  on  a  certain  kins  «.  Jodrell,  13  C.  D.  564. 

event,  e.  g.,  where  death  is  coupled  {t)  3  M.  &  K.  71. 

with  the  contingency  of  not  leaving  («)  See  also  Billings  v.   Sandom,   1 

issue,  there  is  no  need  to  import  any  Bro.  C.  C.  393.     Nowlan  v.  Nelligan,  1 

words,   and  consequently  there  is  no  Bro.  C.  C.  480.     Douglas  «.  Chalmer, 
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With  respect  to  conditions  precedent,  which  are  impossible,  a  dif- 
impossibie  con  ferent  rule  is  applicable  to  bequests  of  personal  property 
ditiona precederi :  f,.Qm  ^{jg^^  which  is  prevalent  respecting  devises  of 
realty.28  By  the  common  law  of  England,  if  a  condition  precedent  is 
impossible,  as  to  drink  up  all  the  water  in  the  sea,  the  devise  will  be 
void  (tc).  But  by  the  civil  law,  which  on  this  subject  has  been  adopted 
by  the  courts  of  equity  (y),  when  a  condition  precedent  to  the  vest- 
ing of  a  legacy  is  impossible,  the  *beqnest  is  single,  i.  e.,  discharged 
of  the  condition  ;  and  the  legatee  will  be  entitled  as  if  the  legacy 
were  unconditional  (s). 

If  indeed  the  impossibility  of  the  condition  were  unknown  to  the 
testator,  as  where  a  legacy  is  given  on  condition  the  legatee  marries 
the  testator's  daughter,  who  happens  to  be  then  dead  ;  or  where  the 
impossibility  arises  from  a -subsequent  act  of  God,  as  if  she  be  living 
at  tlie  date  of  the  will,  but  dies  before  the  marriage  can  be  solemnized  ; 
the  impracticability  of  the  performance  will  be  a  bar  to  the  claim  of 
the  legatee  (a)  ;  in  cases,  at  least,  such  as  those  mentioned,  where  the 


2  Ves.  501.  Esc  pwrte  Hunter,  3 
Younge  &  C.  610.  Brotherton  v.  Bury, 
18  Beav.  95. 

28.  "  The  general  rule  of  tHe  com- 
mon law  in  regard  to  conditions  is  that 
If  they  are  impossible  at  the  time  of 
their  creation — or  afterward  become 
impossible  by  the  act  of  God  or  of  the 
party  who  is  entitled  to  the  benefit  of 
them — or  if  they  are  contrary  to  law — 
or  if  they  are  repugnant  to  the  nature 
of  the  estate  or  grant,  they  are  void.  .  . 
In  the  view  of  the  common  law  a'  con- 
dition is  considered  as  impossible  only 
when  it  cannot  by  any  human  means  take, 
effect."  2  Story's  Eq.  Jur.  §§  1304, 
1306.  "  Under  the  head  of  impossible 
conditions  may  be  classed  those  where 
testators  through  ignorance  have  re- 
quired acts  to  be  done  that  have  been 
performed  or  events  to  happen  which 
have  taken  place. "  Flood  on  Wills  438  ; 
1  Rop.  on  Leg.  755.  E.  g.,  for  support 
of  A.,  who  died  before  testator,  Burley- 
son«.  Whitely,  97N.O.  395  ;  or  worthi- 
ness of  legatee,  to  be  determined  by  A., 
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who  died  before  testator.  Burns  v.  Clark, 
37  Barb.  496  ;  or  if  the  beneficiary  change 
its  name  before  testator's  death  to 
"  Downer  College,"  Merrill  v.  Wiscon- 
sin Female  College,  74  Wis.  415.  In 
all  these  cases  the  gift  failed  with  the 
condition,  although  in  the  latter  case 
the  trustees  of  the  college  knew  nothing 
of  the  condition  until  its  performance 
had  become  impossible.  So,  a  legacy 
for  a  school  provided  the  schoolhouse 
is  located  at  A.  fails  on  the  location  of 
the  schoolhouse  at  B.  Jacobs  v.  Bradley, 
36  Conn.  365.  "As  regards  realty  and 
personalty  a  condition  precedent  which 
becomes  impossible  by  tlie  act  of  the 
testator  is  discharged."  Theobald  on 
Wills  264. 

(*)  Co.  Lit.  206,  J.  Roundel ».  Cur- 
rer,  2  Bro.  C.  C.  73. 

(y)  Lowther  «.  Cavendish,  1  Eden, 
116,  117. 

(s)  Swinb.  Pt.  4,  s.  6,  pi.  3,  8.  Har- 
vey ».  Aston,  Com.  Rep.  738. 

la)  Swinb.  Pt.  4,  s.  6,  pi.  8, 14.  Low- 
ther ».  Cavendish,  1  Eden,  116,  117. 
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performance  of  the  condition  appears  to  be  the  motive  of  the 
bequest  [aa). 

Where  a  condition  subsequent  is  impossible,  it  is  tlie  doctrine  as 
•well  of  the  common  law  as  of  the  civil,  that  the  con-  impossible  con- 
dition is  void,  and  the  legacy  single  and  absolute  (6).29    ^„^'°°?       *^'*" 

With  regard  to  conditions  precedent  which  are  m^g^i  conditions 
illegal,  if  performance  requires  an  act  which  is  malum  w^'^f'^nt: 


(aa)  But  an  immediate  gift  will  not 
■be  avoided  because  the  testator  does  not 
do  a  future  act  contemplated  by  the 
words  of  such  gift.  Yates  v.  Univer- 
sity College,  London,  L.  R.  8  Ch.  454;; 
in  which  case  Lord  Selborne  says  that 
when  some  of  the  authorities  speak  of 
some  impossible  conditions  as  not  being 
enough  to  defeat  a  gift  even  when  they 
are  in  form  precedent,  the  real  meaning 
is  that  a  condition  may  be  expressed 
with  relation  to  some  matters  which  are 
of  such  a  nature  that  there  is  no  con- 
dition at  all  unless  those  matters  exist : 
ibid,  p.  461.     S.  C.  L.  R.  7  H.  L.  438. 

(J)  Co.  Lit.  306,  a,  b.  Lowther ». 
Cavendish,  Ambl.  358.  Thomas  v. 
Howell,  1  Salk.  170.  Harvey  e.  Aston, 
Com.  Rep.  738.  Aislabie  «.  Rice,  3 
Madd.  256.  Burchett  «.  Woolward, 
Turn.  &  Russ.  443.  Walker  ».  Walker, 
3  De  Gex,  F.  &  J.  355. 

29.  "If  the  condition  subsequent  be 
possible  at  the  time  of  making  it,  and 
"becomes  afterward  impossible  to  be 
complied  with  either  by  the  act  of  God 
■or  of  the  law  or  of  the  grantor — or  if  it 
be  impossible  at  the  time  of  making  it 
■  or  against  law,  the  estate  of  the  grantee 
being  once  vested  is  not  thereby  di- 
vested, but  becomes  absolute."  4  Kent 
Com.  135  ;  1  Rop.  on  Leg.  783.  In 
McLachlan  v.  McLachlan,  9  Paige  534, 
a  devise  of  a  remainder  in  fee  limited 
over  after  an  estate  for  years,  subject  to 
the  condition  (subsequent)  that  the  re- 
mainderman "  shall  settle  and  reside  on 
the  farm,''  was  held  to  be  discharged 
from  the  condition  by  his  death  during 


the  term  for  years.  So,  a  devise  to  A. 
subject  to  the  condition  that  she  "  edu- 
cate andfbring  up  my  granddaughter," 
the  performance  becoming  impossible 
by  the  death  of  A.  immediately  after 
the  testator  ;  Merrill  ».  Emery,  10  Pick. 
507  ;  Richards  i>.  Merrill,  13  Id.  405;  or 
where  the  impossibility  was  caused  by 
the  death  of  the  person  to  be  supported, 
Parker  «.  Parker,  123  Mass.  584 ;  Ham- 
mond 1).  Hammond,  55  Md.  575  ;  Morse 
V.  Hayden,  83  Me.  337.  So,  a  devise  in 
fee  to  A.  "  provided  she  shall  convey  t6 
her  heir  in  the  George  line,"  and  A. 
never  had  such  an  heir,  George  v. 
George,  47  N.  H.  37  ;  so  a  devise  to  A. 
if  lie  pay  a  certain  valuation  of  the  land 
for  legacies,  and  the  land  is  taken  by 
devisee  at  the  valuation,  and  the  fund 
wholly  consumed  by  testator's  debts, 
Laurens  v.  Lucas,  6  Rich.  Eq.  217.  So, 
in  United  States  v.  Arredondo,  6  Pet. 
745,  a  grant  by  the  Kingdom  of  Spain 
of  a  tract  in  Florida,  on  condition  that 
the  grantee  settle  two  hundred  Spanish 
families  on  it,  the  performance  being 
afterward  rendered  impossible  by  grant- 
or's act  ceding  Florida  to  the  United 
States.  '  See  3  Redf.  on  Wills  385.  So, 
a  condition  subsequent  that  the  legatee 
apply  for  the  legacy  within  five  years, 
rendered  impossible  by  his  death  as  he 
was  starting  out  in  due  time  to  make 
application,  was  thereby  discharged. 
Hutchins'  Estate,  9.Phila.  300. 

In  Culin's  Appeal,  30  Penna.  St.  243, 
a  legacy  to  A.  "  if  her  husband  should 
refrain  from  strong  drink  for  one  year 
after  the  decease  of  B."  was  rendered 
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in  se,  as  to  kill  A.,  burn  his  house,  or  the  like,  then  both  by  the  com- 
mon and  civil  law,  not  only  the  condition  but  the  bequest  itself  is. 
void  {c).30  But  where  the  illegality  consists  merely  in  the  perform- 
ance of  the  condition  being  against  a  rule  or  the  policy  of  the  law,  there 
(although  by  the  common  law  the  devise  as  well  as  the  condition  is 
equally  void  as  if  there  existed  malum  in  se),  by  the  civil  law,  the 
condition  only  is  *void,  and  the  bequest  single  and  good  ((?).  Thus, 
■where  the  testator  bequeathed  to  his  niece  2Z.  a  month  if  she  lived  with 
her  husband,  and  51.  a  month  if  she  lived  from  him.  Lord  Northington 
was  of  opinion  that  she  was  entitled  to  the  5l.  a  month  payment  : 
for  the  condition  hemg  contra  bonos  mores,  the  bequest  was  single  (e). 
Where  the  performance  of  a  condition  subsequent  is  illegal,  then,. 
Illegal  conditions  as  well  at  the  common  law,  as  by  the  civil  law  adopted 
in   the   courts   of   equit3'^,    the  condition   is    void,  and 


absolute,  the  performance  of  the  con- 
dition (subsequent)  becoming  impossible 
by  the  death  of  A.'s  husband  before  B. 
So,  in  Five  Points  House  of  Industry  v. 
Cornell,  11  Hun  161,  a  legacy  for  life 
with  remainder  in  fee  "  tobe  applied  to 
the  uses  of  the  farm  in  W. , "  performance 
being  made  impossible  by  sale  of  the 
farm  before  termination  of  the  life  es- 
tate. But  if  the  impossibility  is  caused 
by  the  act  of  the  party  bound  by  the 
condition,  it  cannot  avail  for  his  dis- 
charge. Jones  1).  Walker,  13  B.  Mon. 
163. 

(c)  Swinb.  Pt.  4,  s.  6,  pi.  16,  and  the 
note  in  Powell's  edit.  Re  Moore,  39  C. 
D.  116,  132. 

30.  An  illegal  condition  precedent 
defeats  the  devise,  no  distinction  being 
made  between  malum  proMbitum  and 
malum  in  ae.  2  Redf .  on  Wills  285;  Car- 
ter i>.  Carter,  89  Ala.  579  ;  Cheairs  «. 
Smith,  37  Miss.  646  ;  Spencer  v.  Negro 
Dennis,  8  Gill  314  ;  Barksdale  v.  Elam, 
30  Miss.  694;  Theobald  on  Wills  364; 
1  Story's  Eq.  Jur.  §  391.  In  Conrad  v. 
Long,  33  Mich.  78,  a  devise  to  A.  "if 
at  any  time  subsequent  she  should  con- 
clude not  to  live  with  her  husband," 
but  if  she  live  with  him,  then  over,  was 
held  to  be  upon  an  illegal  and  void  con- 
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dition  subsequent,  the  devise  being  ab- 
solute, and  the  limitation  over  void. 
So,  a  condition  not  to  live  with  or  sup- 
port his  present  wife.  Potter  v.  McAl- 
pine,  3  Dem.  108 ;  Whiton  v.  Harmon, 
54  Hun  553.  So,  where  the  condition 
involves  a  perpetuity,  Booth  v.  Baptist 
Church,  136  N.  Y.  215  ;  or  requires  a 
corporate  legatee  to  perform  an  ultra 
vires  act,  Bullai;d  ».  Shirley,  153  Mass. 
559  ;  Luques  «.  Dresden,  77  Me.  186. 

(d)  Swinb.  Pt.  4,  s.  6.  pi.  16.  Harvey- 
«.  Aston,  Com.  Rep.  738.  Re  Moore, 
ubi  sup. 

(e)  Brown  v.  Peck,  1  Eden,  140.  See 
also  Tenant  v.  Bray,  cited  Toth.  141,  in 
which  case  there  was  a  devise  to  a 
daughter  to  pay  her  a  sum  of  money  if 
she  should  be  divorced  from  her  hus- 
band, and  the  gift  was  made  good, 
though  the  condition  was  void.  See 
further,  as  to  the  legality  of  the  separa- 
tion of  hiisband  and  wife,  Jones  v. 
Waite,  1  Bing.  N.  C.  656.  S.  C.  in  er- 
ror, 5  Bing.  341.  In  Dom.  Proc.  4  M. 
&6r.  1104.  9  CI.  &F.  101.  Cocksedge 
».  Cocksedge,  14  Sim.  44.  Wilson  v. 
Wilson,  1  H.  L.  C.  538.  Cartwright  v. 
Cartwright,  10  Hare,  630,  3  De  Ge.\-,  M. 
&  G.  983.  Webster  v.  Webster,  4  De 
Gex,  M.  &  G.  437. 
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bequest  freed  from  it,  as  tliough  it  had  been  given  uncondition- 
ally (/).31 

On  the  same  principle,  an  original  vested  gift  shall  not  be  qualified 
by  a  subsequent  gift  engrafted  on  it,  which  the  law  will  not  allow  to 
take  effect  ;  as  by  a  gift  over  which  is  void  by  reason  of  being  too 
remote  {g).  And  the  rule  in  general,  that  an  absolute  interest  is  not 
to  be  taken  away  by  a  gift  over,  unless  that  gift  over  may  itself  take 
effect  (A). 

Among  illegal  conditions  subsequent,  may  be  classed  such  as  are 
repugnant.32  "  I  find  it  laid  down  as  a  rule  long  ago  es-  Repugnant  con- 
tablished,"  said  Lord  Alvanley,  in  Bradley  v.  Peixoto  («),  '^'"™»- 

garded  if  it  provides  for  a  perpetuity. 
Piper  13.  Moulton,  73  Me.  155 ;  or 
directs  that  the  laws  of  descent  be 
modified  in  the  inheritance  of  the  land 
devised  in  fee,  Hill  ».  Downes,  125 
Mass.  509. 

{g)  Blease  d.  Burgh,  3  Beav.  331,  236. 
Ring  V.  Hardwick,  iUA.  352. 

Qx)  Green  d.  Harvey,  1  Hare,  438, 
431.  Winckworlh  v.  Winckworth,  8 
Beav.  576.  Eaton  «.  Barker,  3  Coll. 
134.  Watkins  «.  Weston,  83  L.  J.,  Ch. 
396  ;  affirmed,  iUa.  609. 

33.  "  If  a  testator,  after  giving  an  estate 
in  fee,  proceeds  to  qualify  the  devise  \>y 
a  proviso  or  condition,  which  is  of  such 
a  nature  as  to  be  incompatible  with  the 
absolute  dominion  and  ownership,  the 
condition  is  nugatory,  and  the  estate 
absolute."  3  Jarman  on  Wills  527  ;  4 
Kent  Com.  136  ;  Flood  on  Wills  445  ;  3 
Redf .  on  Wills  388  ;  1  Rop.  on  Leg.  785  ; 
Stockton  «.  Turner,  7  J.  J.  Marsh.  192. 
In  the  language  of  Jessel,  M.  R.,  "a 
man  cannot  give  property  absolutely 
and  at  the  same  time  say  it  shall  not 
devolve  according  to  law."  In  re  Wil- 
cocks,  1  L.  R.  Ch.  D.  329  (1874.)  So 
too.  Hill  ®.  Downes,  125  Mass.  509. 
But  see  Smith  v.  Clark,  10  Md.  186,  in 
which  case  the  devise  was  upon  condi- 
tion that  the  land  be  not  cleared  or  con- 
verted into  arable  land.     In  Gray  t'. 


(/)  Co.  Lit.  336,  a,  b.    Poor  v.  Mial, 

6  Madd.   32.     Ridgway  v.  Woodhouse, 

7  Beav,  437.  Egerton  v.  Lord  Brown- 
low,  4  H.  L.  C.  1.  So  where  the  condi- 
tion is  too  uncertain  to  enable  the  court 
to  say  what  is  meant  by  it :  Clavering 
v.  Ellison,  7  H.  L.  C.  707  ;  or  whether 
it  has  or  has  not  happened :  Re  Ex- 
mouth,  23  C.  D.  158. 

31.  Illegal  conditions  subsequent  to  a 
legacy  have  no  effect  to  defeat  its  opera- 
tion. 2  Redf.  on  Wills  385  ;  1  Rop.  on 
Leg.  756.  Thus,  a  condition  that  gift  to 
A.  (the  wife  of  B.  residing  at  S.)  should 
be  void  "  should  she  not  cease  to  reside 
at  S.  within  eighteen  months  of  my 
decease,"  was  held  to  be  illegal  as  re- 
quiring an  omission  of  the  wife's  duty. 
Wilkinson  v.  Wilkinson,  13  L.  R.  Eq. 
604  (1871).  A  condition  requiring  lega- 
tee's separation  from  her  husband  is 
contra  bonos  mores  and  void,  3  Redf.  on 
Wills  394  ;  unless  it  provides  for  sup- 
port during  an  involuntary  separation. 
Cooper  «.  Clason,  3  Johns.  Ch.  521  ;  or 
a  separation  existing  when  the  will  was 
made.  Cooper  v.  Remsen,  5  Johns.  Ch. 
459,  in  which  last  case  the  separation 
had  afterward  ceased  and  the  legatee 
was  held  not  to  entitle  herself  to  the 
legacy  by  a  subsequent  separation  vol- 
untarily and  for  that  purpose.  So,  a 
condition    subsequent   will    be    disre- 


(i)  3  Ves.  335.    This  case  has  been  lately  approved  in  Re  Dugdale,  38  C.  D.  176. 
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"  that  where  there  is   a  gift  with  a  condition  inconsistent  with  *and 
repugnant  to  such  gift,  the  condition  is  wholly  void  :  "  In  that  case, 


Blanchard,  8  Pick.  384,  a  condition  that 
"no  windows  should  be  placed  in  the 
north  wall "  was  held  not  to  be  repug- 
nant. In  this  case  the  whole  subject  is 
discussed  quite  fully.  In  Nourse  v. 
Merriam,  8  Cush.  11,  a  bequest  for  a 
free  school  to  all  the  inhabitants  of  A. 
excepting  nine  persons  by  name,  and 
their  descendants,  was  discharged  from 
the  exception  as  repugnant.  A  provi- 
sion that  a  slave  should  leave  the  state 
in  six  months.  Forward  ®.  Thamer,  9 
Gratt.  537  ;  or  that  her  children  should 
be  slaves,  Fulton  «.  Shaw,  4  Rand.  597, 
has  been  held  to  be  repugnant  to  a 
bequest  of  liberty  to  the  slave.  A  con- 
dition that  devisee  "shall  reside  on" 
the  property  devised,  or  "in  the  town 
of  H."  has  been  held  to  be  a  condition 
subsequent,  repugnant  to  the  grant  and 
void.  Pardue  «.  Givens,  1  Jones  Eq. 
306  ;  Newkerk  v.  Newkerk,  2  Caines 
345 ;  see,  contra,  Lowe  «.  Tarver,  45 
Ga.  481. 

A  power  of  alienation  is  necessarily 
and  inseparably  incidental  to  an  estate 
in  fee.  If  lands  be  devised  to  A.  and 
his  heirs  upon  condition  that  he  shall 
not  transfer  or  encumber  them,  the  con- 
dition is  void,  2  Jarman  on  Wills  528 ; 
Beifsnyder  «.  Hunter,  19  Pa.  St.  41 ; 
Hall  V.  Tufts,  18  Pick.  455  ;  Gleason  v. 
Fayerweather,  4  Gray  348  ;  Turner  ii. 
Hallowell  Savings  Institution,  76  Me. 
527  ;  Mclntyre  «.  Mclntyre,  133  Pa.  St. 
329 ;  Pace  v.  Pace,  73  N.  C.  119  ; 
Pardue  v.  Givens,  1  Jones  Eq.  806  ; 
Langdon  «.  Ingram,  28  Ind.  360  ;  Haw- 
ley  ».  Northampton,  8  Mass.  37  ;  Black- 
stone  Bank  ii.  Davis,  21  Pick.  43 ;  Scher- 
merhorn  v.  Negus,  1  Denio  448  ;  Dick 
V.  Pitchford,  1  Dev.  &  B.  Eq.  480 
Lovett  V.  Gillender,  35  N.  Y.  617 
Williams  «.  Williams,  78  Cal.  99 
McCormick  Co.  ®.  Gates,  75  la.  343 
[*1130] 


Henning  ».  Harrison,  18  Bush  733 ; 
especially  if :the  phrase  is  merely  prec- 
atory, Hoeveler  ®.  Hune,  138  Pa.  St. 
443. 

But  a  devise  to  a  town  "  to  use  and 
improve  forever,"  the  land  to  "  be  not 
sold,  but  rented  out  and  the  rents  applied 
toward  the  support  of  the  gospel  minis-. 
ter, "  will  be  forfeited  by  sale.  Brigham 
v.  Shattuck,  10  Pick.  305.  And  a 
devise  to  A.  and  his  heirs,  he  not  to 
have  the  ijight  to  sell,  assign,  or  encum- 
ber the  land,  but  it  "  to  remain  free  for 
his  children  and  heirs,  and  he  to  have 
the  use,  income,  and  profits  for  his  life, 
and  power  to  dispose  of  it  by  will," 
has  been  construed  to  give  A.  a  life 
estate,  the  restrictions  being  upheld  as 
valid,  Urich  v.  Merkel,  81  Penna.  St. 
333  ;  so,  a  devise  to  wife  for  life,  for  the 
benefit  of  herself  and  children,  the  life 
interest  not  to  be  transferable,  and  the 
land  not  to  be  cultivated  by  other 
hands,  Trammell  «.  Johnston,  54  Ga. 
340.  So,  in  general,  a  trust  with  restric- 
tion upon  alienation  by  the  cestui  que 
trust  will  be  upheld  for  a  married 
daughter,  during  coverture,  Robinson 
1).  Randolph,  31  Fla.  629  ;  or  for  a  son, 
Lampert  v.  Haydel,  96  Mo.  439  ;  Par- 
tridge «.  Cavender,  Id.  453 ;  especially 
with  a  limitation  over,'  Nichols  ®. 
Eaton,  3  Cliff.  595.  And  a  bequest  of 
slaves,  with  proviso  that  they  should  be 
free  if  the  legatee  carried  them  out  of 
the  state  or  sold  them,  was  held  to  be  a 
gift  over  of  their  liberty  to  them  on  a 
valid  condition.  Williams  v.  Ash,  1 
How.  1.  In  Mc Williams  v.  Nisly,  2 
Serg.  &  R.  5,  a  condition  in  a  deed 
that  the  grantee  (in  fee)  should  not  con- 
vey during  grantor's  life,  unless  grantor 
first  sells  his  land,  was  held  to  be  valid  ; 
but  in  Walker  v.  Vincent,  19  Penna. 
St.  369,  a  condition  against  alienation 
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the  testator  had  given   his  son  the  dividends   of    1,620?.  hank  stock 
for  his  support  during  life,  and  at  his  death  the  principal  and  intei-est 


by  a  devisee  in  fee  during  her  life  was 
held  to  be  void. 

And  in  general,  a  gift  over  by  re- 
mainder or  otherwise,  after  an  absolute 
legacy  or  a  devise  in  fee,  of  whatever 
may  remain  if  the  first  legatee  or  devisee 
die  without  having  disposed  of  it,  is  re- 
pugnant to  the  nature  of  the  estate  or 
interest  first  given,  and  void.  Ramsdell 
®.  Ramsdell,  21  Me.  288  ;  Pickering  v. 
Langdon,  22  Me.  413 ;  Burbank  «. 
Whitney,  24  Pick.  146  ;  Ide  «.  Ide,  5 
Mass.  500  ;  GifEord  ».  Choate,  100  Mass. 
346  ;  McDonald  v.  Walgrove,  1  Sandf. 
274  ;  Jackson  «.  Coleman,  2  Johns.  391 ; 
Jackson  s.  Bull,  10  Johns.  18  ;  Jackson 
V.  Robins,  16  Johns.  586 ;  Melson 
V.  Cooper,  4  Leigh  408 :  Sevier  «. 
Brown,  1  Swan  112 ;  McKenzie's  Ap- 
peal, 41  Conn.  607  ;  Sarle  v.  Court  of 
Probate,  7  R.  I.  270 ;  2  Jarman  on  Wills 
(R.  & T.) 539;  Marshall  e.  Rivers,  8 Rich. 
Eq.  85  ;  Moore  v.  Sanders,  15  S.  C.  440. 
So,  in  general,  conditions  attempting  to 
restrict  the  ordinary  and  legal  distribu- 
tion or  descent  of  the  property  in  case 
of  intestacy.  Judevine  «.  Judevine,  61 
Vt.  587.  But  a  provision  that  legatee 
have  the  income  and  the  principal  if  it 
be  required  by  her  for  her  support,  and 
if  not,  over  at  her  death,  is  valid.  Bell 
«.  Warn,  4  Hun  406.  So  too,  a  limita- 
tion over  if  the  legatee  die  intestate  and 
without  issue,  Graham  v.  New  York 
Life  Insurance  Co.,  46  Hun  261  ;  or  "  if 
there  be  any  left"  after  an  express 
life  estate,  Williams  «.  Parker,  84 
N.  C.  90. 

To  support  the  gift  the  condition  will 
be  strictly  construed  and  not  extended 
beyond  its  terms,  i.  e. ,  not  to  cut  off  from 
distribution  by  a  prohibition  that  the 
legatee  shall  not  "  pay  or  loan  "  to  his 
father.  Matter  of  Hohman,  37  Hun 
250  ;  nor  bar  a  partition  among  testa- 


tor's children  by  a  devise  to  them  ' '  pro- 
vided they  live  and  remain  on  tlie 
same,"  with  no  limitation  over,  Howell 
V.  Patry,  24  Atl.  Rep.  1037  (N.  J.  Cli,). 
And  it  may  be  confined  to  transfer  of 
the  estate  of  the  devisee  and  not  of  the 
land.  Scruggs  v.  Murray,  3  Lea  44. 
The  conclusion  in  this  case  seems  not  to 
have  been  warranted  by  the  explicit 
terms  of  the  devise. 

But  a  condition  against  transfer  to  a 
particular  person  is  valid.  Langdon  v. 
Ingram,  28  Ind.  360.  But  in  Barnard  «. 
Bailey,  2Harring.  56,  a  condition  that  the 
devisee  "  should  not  will  to  A."  was  held 
to  be  repugnant  and  void.  In  Brothers 
V.  McCurdy,  36  Penna,  St.  407,  a  devise 
to  a  son  was  limited  over  "  should  he 
offer  to  sell  to  B." — this  condition  was 
held  to  be  repugnant  and  void,  and  the 
limitation  over  failed.  In  Den  ■».  Gib- 
bons, 2  Zab.  117,  it  seems  to  have  been 
questionea  whether  a  condition  avoid- 
ing the  devise  "  if  devisee  should  devise 
toB.  or  his  descendants,"  was  repugnant 
or  not.  So,  a  condition  that  devisees 
should  not  convey,  except  to  each  other, 
on  pain  of  forfeiture,  was  held  repug- 
nant in  Schermerhorn  v.  Negus,  1 
Denio  448.  So,  a  devise  with  condition 
not  to  dispose  of  the  land  except  to 
devisee's  heirs,  Williams  «.  Jones,  3 
Swan  620  ;  or  "to  the  legitimate  heirs 
of  his  father's  family  at  his  decease," 
McCullough's  Heirs  v.  Gilmore,  1  Jones 
(Pa.)  370  ;  or  not  to  sell  for  a  brickyard, 
"especially  to  A.,"  Brothers  v.  Mc- 
Curdy, vbi  supra.  But  it  seems  that  a 
condition  "not  to  convey  except  to H." 
is  valid,  McKinster  «.  Smith,  27  Conn. 
628  ;  or  that  "  if  devisee  should  incline 
to  sell,  he  shall  sell  to  his  brother,  and 
no  other  person,"  Den  v.  Blackwell,  3 
Gr.  (N.  J.)  386. 

So,  restrictions   on  alienation  for  a 
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■were  given  to  his  heirs,  executors,  administrators,  and  assigns  ;  but 
if  he  attempted  to  dispose  of  all  or  any  part  of  the  stock,  such  attempt 
should  exclude  him  from  any  benefit  under  the  wilJ,  and  be  a  forfei- 
ture, and  the  fund  should  go  to  the  testator's  other  children  :  The 
learned  judge  was  of  opinion,  that  the  legatee  was  entitled  to  the 
legacy  discharged  of  the  condition  (/<;). 

But  though  a  condition,  restraining  the  legatee  from  spending  or 
disposing  of  the  legacy  generally,  is  repugnant  and  void  ;  yet  it  may 
be  good  if  the  restraint  is  confined  to  the  disposal  of  it  to  a  particular 


limited  time  are  generally  held  to  be 
valid.  In  Stewart  «.  Btorow,  7  Bush 
368,  a  condition  against  alienation  for  a 
specified  time  was  held  valid  ;  so,  until 
the  devisee  reach  a  certain  age,  Stew- 
art V.  Brady,  3  Bush  623 ;  or  until  the 
youngest  son  comes  of  age,  Langdon  v. 
Ingram,  28  Ind.  860.  On  the  other 
hand,  such  condition  was  held  to  he 
void  in  Estate  of  Singerly,  14  Phila. 
818  ;  Walton  «.  Torrey,  Barring.  Ch. 
(Mich.)  359  ;  Roosevelt  ».  Thurman,  1 
Johns.  Ch.  220.  In  Mandelbaum  v. 
McDonnell,  29  Mich.  78,  Judge  Chris- 
tiancy  says,  "We  are  entirely  satisfied 
there  has  never  been  a  time  since  the 
statute  quia  emptores  when  a  restriction 
in  a  conveyance  of  a  vested  estate  in 
fee-simple  in  possession  or  remainder 
against  selling  for  a  particular  period  of 
time  was  valid  by  the  common  law," 
and  the  condition  that  devisee  in  fee 
should  not  transfer  for  a  specified  time 
was  there  held  to  be  void.  So,  a  con- 
dition that  devisee  in  fee  should  not 
convey  "  until  he  attain  the  age  of 
thirty-five  years "  was  held  invalid  in 
Twitty  V.  Camp,  Phlll.  Eq.  61 ;  Laval 
V.  StafEel,  64  Tex.  370. 

And  property  cannot  be  so  settled, 
without  limitation  over  to  others  in  such 
event,  as  to  be  unaffected  by  bankruptcy 
or  insolvency.  2  Jarman  on  Wills  538  ; 
3  Redf .  on  Wills  800 ;  Deering  e. 
Tucker,  55  Me.  384  ;  Blackstonc  Bank 
».  Davis,  31  Pick.  43  ;  McCormick  Co. 


«.  Gates,  75  la.  343  ;  Hallet  v.  Thomp- 
son, 5  Paige  583.  This  last  case  was  a 
bequest  to  A.  of  the  income  of  a  fund, 
"not  to  be  liable  to  any  of  his  cred- 
itors," but  the  principal  was  made  paya- 
ble to  him  on  demand,  which  was  held 
to  put  the  fund  within  reach  of  his 
creditors.  So,  in  Pace  ».  Pace,  73  N.  C. 
119,  a  bequest  in  trust  for  A.,  not  to  be 
subject  to  her  disposal  or  debts,  was 
discharged  from  the  restriction,  there 
being  no  limitation  over.  So,  a  reser- 
vation of  $500  for  other  children  if  the 
devisee  become  insolvent  and  his  land 
be  sold  by  the  sheriff.  Wilting  t>.  Bel- 
linger, 50  Hun  324. 

(k)  See^also  Ware  v.  Cann,  10  B.  &  C. 
483.  Billing  ®.  Billing,  5  Sim.  232. 
Rishton  v.  Cobb,  5  M.  &  Cr.  145,  post,  p. 
*1141,  note  {g).  Byng  «.  Lord  Strafford, 
5  Beav.  558,  567.  Attwater  «.  Att- 
water,  18  Beav.  830.  Hood  v.  Oglander, 
34  L.  J.  Ch.  528.  Hunt-Poulston  v. 
Purber,  8  C.  D.  385.  Re  Dugdale,  38 
C.  D.  176.  A  "name  clause "  follow- 
ing a  gift  in  fee-simple  is  void,  and  the 
legatee  incurs  no  forfeiture.  Mus- 
grave  «.  Brooke,  26  C.  D.  793.  Where 
.  there  is  a  devise  of  an  estate  in  fee,  a 
proviso  determining  such  estate  on 
bankruptcy  as  a  condition  is  void,  and 
such  a  clause  will  not  be  construed  as  a 
conditional  limitation  unless  the  gift 
is  merely  of  an  estate  for  life.  Re 
Machu,  31  C.  D.  838.  And  see  Re 
Dugdale,  38  C.  D.  176,  183. 
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person  (?),  or  (it  has  been  said)  before  2i  particular  time  {rn).  But  the 
case  cited  does  not  seem  an  authority  for  this  latter  proposition, 
because  there  the  condition  was  attached  merely  to  a  gift  in  remainder 
so  as  to  prevent  its  ever  taking  effect  if  the  condition  happened  :  and 
accordingly  in  the  case  of  Re  Rosher  («),  Pearson,  J.,  held  that  a  con- 
dition restraining  alienation,  although  limited  to  &  particular  time,  was 
void.  So  the  condition  may  be  carried  into  effect,'if  it  is  so  expressed 
as  to  amount  to  a  limitation  (o).  "  If  property,"  said  Lord  Eldon,  in 
Brandon  v.  Robinson  {p),  "  is  given  to  a  man  for  his  life,  the  donor 
cannot  take  away  the  incidents  to  a  life  *estate  ;  and,  as  I  have 
observed,  a  disposition  to  a  man,  until  he  shall  become  bankrupt,  and, 
after  bis  bankruptcy  over,  is  quite  different  from  an  attempt  to  give 
to  him  for  his  life,  with  a  proviso  that  he  shall  not  sell  or  alien  it  :  If 
that  condition  is  so  expressed  as  to  amount  to  a  limitation,  reducing 
the  interest  short  of  a  life  estate,  neither  the  man  or  his  assignees  can 
have  it  beyond  the  period  limited  (q). 

Another  instance  of  a  repugnant,  and  therefore  void,  condition  may 
be  found  in  the  doctrine  that  if  there  be  an  absolute  bequest  of  prop- 
erty, with  a  proviso  that  if  the  legatee  dies  without  having  disposed 
of  it  by  will,  or  otherwise,  his  interest  in  it  shall  cease,  and  it  shall  go 
over  to  another ;   the  gift  over  is  void  and  the  legacy  absolute  (r). 

(T)  Litt.  Sec.  361.     Swinb.  Pt.  4,  s.  13,  Robertson  v.  Richardson,  80  C.  D.  628. 

pi.  6.  Metcalfe  v.  Metcalfe  [1891],  3  Ch.  1. 

(m)  Large's  Case,  3  Leon.  82.  (r)  Ross  v.  Ross,   1  Jac.  &  W.  154. 

(«)  26  C.  D.  801.  Cuthbert  «.  Furrier,  Jacob.  415.     Green 

(o)  Wilkinson  v.  Wilkinson,  2  Wils.  «.  Harvey,  1  Hare,  428.     Borton  v.  Bor- 

C.  C.  47.  ton,  16  Sim.  553.     Constable  v.  Bull,  3 

(p)  18  Ves.  433.  De  G.  &  Sm.  411.     Watkins  ».  Wil- 

((?)  See  Domraett  v.  Bedford,  6  T.  R.  liams,  3  Mac.  &  G.  622.     Re  Yalden,  1 

684.      Shee     ®.    Hale,    13    Ves.    405.  De  Gex,  M.  &  G.  58.     Hughes ».  Ellis, 

Brandon    v.    Robinson,    18   Ves.   439.  30  Beav.  193.     Holmes  v.  Godson,  8  De 

Cooper  V.  Wyatt,  5  Madd.  483.     As  to  Gex,  M.  &  G.  152.     Barton  v.  Barton, 

the  time  when  a  condition  subsequent  3  K.  &  J.  512.     Henderson  ii.  Cross,  39 

must  happen  to  operate  as  a  forfeiture  Beav.   316.      Re    Mortlock's  Trust,  3 

of  the  estate  to  which  it  is  attached,  and  Kay  &  J.  456.     Scott  ii.   Josselyn,  36 

the  effect  of  annulment  in  cases  where  Beav.   \1*       Perry  a.  Merritt,  L.  R.  18 

bankruptcy  is  the  condition  subsequent  Eq.   155:J.     Re  Wilcock's  Settlement,  1 

on  which   forfeiture  is  to   ensue,  see  C.  D.  229.     Shaw  v.  Ford,  7  0.  D.  669. 

White    ■;;.    Chitty,  L.   R.    1    Eq.   372.  Re  Percy,  24  C.  D.  616.     Re  Parry  and 

Lloyd  V.  Lloyd,  L.  R.  3  Eq.  733.     Re  Daggs,  31  C.  D.  130.     There  is  no  dis- 

Parnham's  Trusts,  L.   R.   13  Eq.  413.  tinction  between  realty  and  personalty  : 

Ancona    «.    Waddell,    10    C,   D.    157.  Shaw  v.  Ford,  uU  swp. 

Samuel   v.    Samuel,    12    C.    D.    153. 


37  [*1131] 


578 


Of  Legacies. 


[Pt.  III.  Bk.  III. 


But  whether  the  gift  over  would  be  void  when  the  estate  to  which 
the  repugnant  gift  is  attached  never  becomes  an  estate  in  possession 
by  reason  of  the  death  of  the  'legatee  in  the  testator's  lifetime  seems 
doubtful  (s). 

*It  is  now  proposed  to  consider  the  performance  of  conditions  : 
And  first,  of  conditions  precedent :  33  Although  the  jjen- 

Performance     of  ,         ,       .        ,  ,  .      ,  ^  -,       , 

conditions  prece-  eral  rule  IS,  that  they  must  be  strictly  performed  (t\ 
yet  by  the  civil  law,  which  has  been  it  should  seem,  in 


(s)  Ee  Stringer's  Estate,  6  C.  D.  1, 
questioning  Hughes  ®.  Ellis  (mW  «m^.), 
and  Greated  ®.  Greated,  26  Beav.  621. 

33.  It  is  a  general  rule  that  conditions 
precedent  must  be  strictly  performed, 
hut  equity  often  construes  a  ey-pris 
performance  to  he  suiHcient  as  substan- 
tially executing  the  testator's  intention. 
1  Roper  on  Legacies  767  ;  1  Story's 
Eq.  §  291  ;  Schwartz's  Appeal,  119  Pa. 
St.  337.  Thus  a  legacy  payable  in 
one  year  "  if  it  can  he  collected  by  my 
demands "  will  be  construed  to  apply 
to  the  collection  of  testator's  good  notes, 
not  to  those  of  insolvent  makers.  Board- 
man  «.  Boardman,  4  Allen  179.  So,  a 
condition  that  the  legatee  apply  within 
two  years  and  give  release  of  claim  will 
be  satisfied  by  a  written  application  fol- 
lowed by  his  death  without  executing 
the  required  release.  Little's  Appeal, 
117  Pa.  St.  14.  Chancery  will  not  vest 
an  estate  in  disregard  of  a  condition 
precedent  if  it  is  not  vested  at  law. 
Nevins  ®.  Gourley,  95  111.  206. 

Conditions  precedent,  are,  however, 
not  favored,  and  are  strictly  construed, 
and  the  performance  of  them  is  liberally 
construed.  Thus,  the  condition  will  be 
confined  strictly  to  one  of  several  be- 
quests, with  which  it  is  grammatically 
connected,  Yeatman  v.  Haney,  79  Tex. 
67;  and  to  the  legatee's  beneficial  in- 
terest, and  not  to  his  estate  as  trustee 
for  others,  Mobley  v.  Cummings,  14  S. 


E.  Rep.  72  (8.  C.  1892).  So,  a  legatee 
on  condition  of  "  having  lawful  issue  " 
will  take  absolutely,  although  she  does 
not  leave  issue  surviving  her.  Clough 
«.  Clough,  64  N.  H.  509.  So,  in  a  gift 
of  real  and  personal  property  to  testa- 
tor's widow,  reduced  to  "  a  child's 
part "  if  she  re-marries,  the  condition 
may  be  confined  to  the  personalty. 
McKrow  i>.  Painter,  89  N.  C.  437.  So, 
where  the  condition  is  a  course  of  good 
conduct  after  the  date  of  the  will,  it 
will  not  be  broken  by  a  contrary  course 
prior  to  a  later  codicil  confirming  the 
will.  Estate  of  Leonard,  10  Pa.  Co.  Ct. 
437.  And  if  the  gift  is  to  two  sons  on 
condition  of  their  returning  home  and 
paying  testator's  debts,  compliance  by 
one  will  entitle  him  to  his  share.  Page 
«.  Whidden,  59  N.  H.  507.  So,  a  limi- 
tation over  on  the  death  of  the  legatee 
(a  girl)  before  maturity  is  defeated  by 
her  living  to  the  age  of  eighteen  years. 
Carpenter  v.  Boulder,  48  Md.  122.  So, 
a  condition  for  the  building  of  a  par- 
sonage and  raising  the  necessary  money 
will  be  satisfied  by  raising  money  and 
purchasing  a  suitable  parsonage.  Chad- 
wick  v.  Chadwick,  10  Stew.  (N.  J.)  71. 
So,  a  gift  for  a  hospital  with  limitation 
over,  if  within  five  years  it  becomes  im- 
practicable by  the  bishop's  failure  to 
designate  trustees,  will  be  satisfied  by 
such  appointment,  although  the  building 
is  not  begun  within  the  time.  Seagrave's 


(<)  Robinson  ».  "Wheelwright,  21  Beav. 
214.     Davis  v.   Angel,   31   Beav.   223. 
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this  respect  also  adopted  by  courts  of  equity,  if  the  condition  is  per- 
formed cy-prhs,  as  it  is  termed,  that  is,  so  as  substantially  to  fulfill  the- 
testator's  intention,  it  will  be  sufficient  (m). 

As  an  example  of  the  doctrine  of  the  civil  law  may  be  mentioned  a 
case  put  by  Swinburne  (a;)  :  If  A.  bequeath  a  legacy  to  B.  in  case  he 
erect  a  monument  to  A.  within  three  days  after  A.'s  death  ;  although 
B.  should  not  literally  comply  with  the  condition,  he  would  be  entitled 
to  the  legacy  upon  building  the  monument  within  a  reasonable  time  ; 
since  the  erection  would  be  considered  as  a  motive  and  essence  of 
the  bequest  and  the  time  appointed  for  the  building  but  a  means- 
to  expedite  the  business.  So,  in  courts  of  equity,  where  the  condition 
requires  a  legatee  to  execute  a  release  within  a  certain  time,  it  has 
been  held  that  if  the  release  is  in  fact  executed  within  a  reasonable, 
though  not  within  the  specified  time,  the  legatee  will  be  entitled  ;  on 
the  principle  that  the  period  for  executing  the  release  was  merely 
ancillary  to  the  accomplishing  of  that  object,  and  the  procurement  of 
that  instrument  was  the  end  and  substance  of  the  condition  (y). 

But  the  observance  of  the  time  mentioned  in  the  condition  may  be 
material  to  the  due  performance  of  it :  as  where  the  condition  is  that 
the  legatee  shall  return  to  England  within  a  time  specified  .by  the 

Appeal,    125    Pa.    St.    362.      So,    the  346.     Other  cases  hold  that  the  per- 

time  appointed  for  distribution  and  not  f ormance  must  he  within  a  reasonable 

the  actual  distribution  is  intended  where  time.     Carter  v.  Carter,  14  Pick.  424 ;. 

the  gift  is  otherwise  disposed  of  if  the  Ross  «.  Tremaine,  2  Mete.  495 ;  Drew 

legatee  die  before  receiving  the  share,  «.  Waltefleld,  54  Me.  291.   Per  building 

Joseph  V.   Utitz,   7  Stew.   (N.   J.)  1  ;  a  church  or  school  fourteen  years  has. 

Pinley  v.  Bent,  95  N.  Y.  364 ;  Tayloe  been  held  unreasonable  time,  Chadwick 

V.  Johnson,  63  N.  C.  381 ;   or  before  «.  Chadwick,  10   Stew.  (N.  J.)  71 ;  or 

the  estate  is  "  settled"  (i.  e.,  ready  for  five  years.  First  Congregational  Society 

distribution).     Calkins    v.    Smith,    41  ii.  Pelham,  58  N.  H.  566. 

Mich.  409.     So,  if   "litigation"  as  to  («)  Swinb.  Pt.  4,  s.  7,  pi.  4.     "Where 

the  property  is  to  be  first  settled,  it  a  literal  compliance  with  the  condition 

will  apply  to  a  suit  pending  at  the  time  becomes  impossible  from  unavoidable 

of    making    the    will    and    afterward  circumstances,  and  without  any  fault 

settled,  and  not  to  an  unsettled  account-  of  the  party,  it  is  sufficient  that  it  is 

ing  for  rents.     Piatt  v.  Wittington,  121  complied  with,  as  nearly  as    it  prac- 

N.  Y.  138,  revg.  47  Hun  558.  tically  can  be,   or  as  it  is  technically 

Time  for  performamce.     "  It  is  a  gen-  called  '  cy-prh. '  "  Story,  Eq.  Jur.  s.  291. 

eral  rule  that  if  an  estate  be  given  on  (x)  Pt.  4,  s.  6,  pi.  11. 

a  condition,   for    the    performance    of  (y)  Taylor  «.  Popham,  1  Bro.  C.  C. 

which  no  time  is  limited,  the  devisee  168.     Simpson  v.  Vickers,  14  Ves.  341, 

has  his   life  for   performance."    Mar-  348.      Paine  v.    Hyde,  4    Beav. .  468. 

shall,  C.  J.,  in  Pinley  «.  King,  3  Pet.  Wilkins  v.  Knipe,  5  Beav.  273. 


580  Of  Legacies.  [Pt.  III.  Bk.  III. 

testator,  and  personally  apply  for  his  *legaoy  (a).  In  Hawkes  v.  Bald- 
win (a),  a  testatrix  gave  legacies  to  A.,  B.,  and  C,  and  declared  that 
if  any  of  them  should  be  dead  at  her  decease,  or  should  not  then  be 
heard  of  to  be  then  living,  or  should  not  respectively  claim  their 
respective  legacies  within  twelve  months  after  her  death,  then  the 
legacies  given  to  such  of  them  as  should  be  dead  at  her  decease,  or  as 
should  neglect  to  claim  the  same  within  the  time  aforesaid,  should 
sink  into  her  residuary  estate :  Three  years  after  the  testatrix's 
death,  C,  who  had  not  been  heard  of  for  upward  of  twenty  years, 
claimed  her  legacy  :  And  Sir  L.  Shadwell,  V.-C,  held  that  she  was 
not  entitled  to  it,  although  she  had  been  ignorant,  until  a  short  time 
before,  that  her  sister  was  dead.  And  it  should  seem  that  in  all 
cases  where  there  is  a  limitation  over  of  the  legacy,  upon  the  legatee 
not  performing  a  condition  within  the  time  prescribed  for  that  pur- 
pose ;  if  the  terms  be  not  literally  complied  with,  the  condition  will 
be  held  not  to  be  performed  within  the  intent  and  meaning  of  the 
testator  (6). 

Moreover,  instances  have  frequently  occurred  in  which  the  court 
In  what  cases  ap-  Iias  Concluded,  from  the  context  of  the  will,  that  the 
p?ec"dent°8hni°be  intention  of  the  testator  is  effectually  fulfilled  by  re- 
tflnantoita'uonsi  garding  a  clause  of  apparent  condition,  as  a  clause  of 
?OTdfng^to"*their  Conditional  limitation,  so  as  not  to  require,  as  in  the 
substantial  effect,  g^se  of  a  gift  On  a  condition,  that  the  very  event,  on. 
which  the  gift  is  made  contingent,  must  be  fulfilled  with  sti-ict  exact- 
ness, but  paying  regard,  in  the  construction,  to  the  substantial  effect 
of  the  contingency  specified,  and  so  to  the  real  intent  of  the  testator. 
Thus,  where  *a  testator  devised  to  the  child  of  which  his  wife  was 
pregnant,  and  if  any  such  child  died  under  twenty-one,  then  over  ;  the 
devise  over  was  held  good,  though  the  wife  proved  not  to  have  been 
enceinte  (c).      So,  where  there  was  a  devise,  on  condition  that  the 

(z)  Tulk«.  Houldltch,  1  Ves.  &Beam.  the  contents  of  the  will  as  an  excuse 

348.    Burgess   ».   Robinson,   1  Madd.  for  not  complying  with  its  provisions. 

173.     Tollner  v.  Marriott,  4  Sim.  19.  Astley  ».  The  Earl  of  Essex,  L.  R.  18 

Re  Hartley,  34  C.  D.  743.     As  to  what  Eq.  290.    Powell®.  Rawle,  L.  R.  18 Eq. 

is  a  performance  of  such  a  condition,  343. 

see  Tanner  v.  Tebbutt,  3  Y.  &  Coll.  {a)  9  Sim.  355. 

Ch.  C.  335.    Re  Hodges'  Legacy,  L.  R.  (J)  Simpson  e.  Vickers,  14  Ves.  341. 

16  Bq.  93.    The  performance  of  the  Ledward  v.  Hassell,  2  Kay  &  J.  370. 

condition  is  not  affected  by  the  igno-  (c)  Jones  ®.  Westcombe,  1  Eq.  Cas. 

ranee  of  the  legatee,  the  principle  being  Abr.  245.     See  also  Statham  ®.  Bell, 

that  a  person  who  takes  by  gift  under  a  Cowp.  40.    Gulliver  «.  Wickett,  1  "Wils. 

will  cannot  plead  want  of  knowledge  of  105  (where  the  question  arose  on  the 
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devisee  should  give  a  release  witbin  three  months  after  the  testator's 
decease,  and  if  he  should  neglect  to  give  such  release,  then  over  ;  and 
the  devisee  died  in  the  testator's  lifetime  ;  it  was  held,  that  this  was 
a  conditional  limitation,  and  not  a  case  of  condition,  and  that  the 
devise  over  took  effect  (d).  Again,  where  the  gift  was  to  the  tes- 
tator's children  surviving  him,  and  if  they  all  died  under  twenty-one, 
then  over  ;  and  the  testator  died  without  leaving,  or  ever  having  had, 
any  children,  the  bequest  over  was  held  good  (e).  Again,  a  bequest, 
"  in  case  I  shall  have  but  one  child  living  at  the  time  of  my  decease, 
or  all  but  one  die  under  twenty-one  and  unmarried,"  was  established 
in  the  event  of  the  testator's  death,  never  having  had  any  child  (/). 
So,  where  there  was  a  bequest  of  stock,  in  trust  for  three  legatees  in 
equal  shares  to  be  transferred  to  them  when  they  should  attain 
twenty-one,  but  if  any  of  them  "shall  die''''  under  that  age  unmarried 
then  his  share  to  go  to  the  survivors  ;  and  one  of  the  three  legatees 
was  already  dead  at  the  date  of  the  will :  it  was  held  that  the  sur- 
vivors were  entitled  to  his  share  :  For  that  in  the  case  of  a  condi- 
tional limitation  such  as  this,  the  will  is  to  be  construed  according  to 
the  sense  and  intention  of  the  testator,  that  intention  being,  that  if,  in 
any  event,  the  *first  limitation  cannot  take  place,  the  subsequent  one 
shall  {g). 

Accordingly,  in  Mackinnon  v.  Sewell  (A),  a  testatrix  bequeathed  the 
residue  of  her  estate,  in  trust  for  her  daughter  Caroline  for  life,  and 
after  her  death,  for  her  daughter  Caroline's  daughter,  if  she  should 
survive  her  mother  and  attain  twenty-one,  but  in  case  she  should  not 
survive  her  mother  and  attain  twenty-one,  then  in  trust  for  such  other 
child  or  children  of  the  testatrix's  said  daughter,  as  should  be  living 
at  their  mother's  death,  to  be  paid  to  them  after  her  death  as  they 
attained  twenty-one  ;  and  if  all  such  other  children  of  the  testatrix's  said 
daughter  should  die  before  attaining  twenty-one,  then  in  trust  for  Louisa 
Mackinnon  :  The   granddaughter  attained   twenty-one,  but  did   not 

same  will  as  in  Jones  v.  Westcombe).  («)  Meadows  «.  Parry,  1  V.  &  B.%124. 

Foster  v.  Cook,  3  Bro.  C.  C.  247.     Re  See  also  Accord.  Lanphler  v.  Buck,  3 

Oreen's  Estate,    1   Drew.  &  Sim.  68.  Dr.  &  Sm.  484. 

"Warren  v.  Rudall,  4  Kay  &  J.   603.  (/)  Murray  ®.  Jones,  3  V.  &  B.  313. 

Wings.  Angrave,  8  H.  L.  0.  183,  200.  See  also  Quicke  v.   Leach,   13  M.  & 

Hall  V.  Warren,  9  H.  L.  C.  420.     Ten-  W.  318.    Brock  ».  Bradley,  33  Beav. 

nant  v.  Heathfield,  21  Beav.  255.     Re  670. 

Betty  Smith's  Trusts,  L.  R.  1  Bq.  79.  (g)  Re  Sheppard's  Trust,  1  Kay  &  J. 

{d)  Avelyn   v.   Ward,   1    Yes.   Sen.  269. 

420.    See  also  Doe  i>.  Scott,  3  M.  &  S.  (;*)  5  Sim.  78.    3  M.  &  K.  330. 
300. 
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survive  her  mother  :  Another  child  of  the  testatrix's  daughter  attained 
twenty-one,  but  did  not  survive  his  mother  :  Afterward  the  daughter 
died  :  And  Sir  L.  Shadwell,  V.-C,  and  subsequently  Lord  Brougham,, 
on  appeal,  held  that  the  bequest  over  to  Louisa  Mackiunon  took 
effect ;  for  that  it  was  but  equivalent  to  a  bequest  over  in  the  event 
of  there  being  no  child  who  should  survive  the  mother  and  attain 
twenty-one  :  His  lordship,  in  giving  his  elaborate  judgment,  stated,, 
that  in  order  to  support  the  decree,  the  court  must  be  satisfied,  and 
had  satisfied  itself.  First,  that  the  words,  "  all  such  other  children  "■ 
of  the  testatrix's  daughter,  described  one  class  of  her  children,  viz.. 
those  who  survived  her  :  Secondly,  that  a  clause  so  construed  might 
be  taken  upon  the  authorities,  as  only  apparently  a  condition,  but 
really  a  limitation  :  The  learned  judge  further  stated,  in  the  course  of 
his  judgment,  that  all  or  almost  all  the  cases,  upon  which  this  doctrine  i& 
founded,  are  referable  to  one  consideration,  which  it  was  very  material 
to  keep  in  view,  viz.,  the  construction  which  they  authorize  is  never 
inconsistent  with,  far  less  contrary  to,  the  plain  intention  of  the  clause 
itself,  but  only  aids  or  furthers  *that  intention,  by  supplying  a  manifest 
omission  :  in  other  words,  no  real  difference  is  made  in  the  result ;  for 
the  event  contemplated  has  not  happened,  but  something  equivalent 
has  taken  place  :  His  lordship  added,  that  almost  all  the  cases  are 
those  of  double  contingencies,  the  second  being  of  a  negative  nature,, 
so  that  the  first  not  happening  amounts  to  the  same  thing  as  if  both 
had  happened  :  Thus  a  bequest  over  to  A.,  in  case  the  first  takers,  the 
unborn  children  of  B.,  die  before  they  reach  twenty-ont,'  read  as  a  con- 
dition is  a  bequest  to.  A.,  if  B.  has  children  and  they  do  not  live  to 
twenty-one  ;  and  the  first  or  affirmative  contingency  not  happening, 
it  follows  of  necessity,  that  the  second  or  negative  must :  If  it  is 
read  as  to  its  substance  and  import,  and  not  resolved  into  its  parts, 
the  bequest  is,  in  case  no  child  of  B.  reaches  majority :  and  of  course 
none  can,  if  he  have  none  {i).  But  wherever  the  words  plainly  import 
a  qpndition  as  in  the  testator's  contemplation,  and  where  that  condi- 
tion cannot  be  understood  to  have  been  substantially  complied  with 
by  the  event  which  has  actually  happened,  the  gift  over  fails  {k). 

Again,  it  must  not  be  understood  with  regard  to  cases  such  as  these, 
that  if  from  any  cause  whatever,  the  prior  gift  cannot  take  effect,  the 

(i)  This  case  was  acted  on,  and  ap-  Doo  v.  Brabant,  4  T.  R.  706,  and  the 
plied  to  the  case  of  a  pecuniary  legacy,  other  cases  collected,  ante,  pp.  *1083, 
by  Lord  Langdale,  in  "Wilson  u.  Mount,  *1084.  Toldervy  ®  Colt,  1  M.  &  W. 
a  Beav.  397.  See  also  Aiton  v.  Brooks,  250.  Dicljen  «.  Clarke,  3  Younge  & 
7  Sim.  304.  Coll.  573.    Lenox  ®.  Lenox,  10  Sim. 

{k)  See  Doe  ®.  Shipphard,  1  Dougl.  75.      400. 
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second  or  alternative  gift  is  for  this  reason  to  become  operative  ;  for 
it  would  be  making,  not  construing  the  testator's,  will,  if  this  were  to 
be  allowed  in  any  event  not  expressly  or  impliedly  indicated  by  the 
language  used  by  him.  Accordingly  in  Underwood  v.  Wing  (?),  where 
tliere  was  a  bequest  to  the  testator's  wife  absolutely,  and  in  case  she 
should  die  in  his  lifetime,  then  over  ;  and  he  and  she  were  drowned 
at  sea,  under  circumstances  which  made  it  imjiossible  to  prove  that 
she  died  before  him  ;  it  was  held  by  Romilly,  M.  R.,  and  *by  Lord 
Cranworth,  C,  on  appeal,  that  the  gift  over  failed  ;  inasmuch  as  it 
was  made  dependent  on  an  event  which  had  not  been  proved  to  have 
happened,  viz.  the  testator  surviving  his  wife  :  and  that  it  did  not 
become  operative  from  the  mei'e  fact  of  the  gift  to  the  wife  failing 
to  have  practical  operation ;  for  the  testator  liad  indicated  no  such 
intention,  either  expressly  or  impliedly. 

With   respect  to   the  performance  of  conditions  subsequent,  the 
general   rule   is,  that   they   are   to  be  construed  with 

"°  •  1  T  IT       Performance     of 

great  strictness,  as  they  eo  to  divest  estates  already  oonditions  «?(»««- 

■°  ,„,-_,,'  .  ,  ,  ,        ?«««<•     All     the 

vested  :  ^  ihevetoi'e  the  very  event  must  happen,  or  the  events  must  hap- 
act  with  all  its  details  must  be  done,  in  order  to  deprive 

(0  4  De  Gex,  M.  &  G.  633. 

34.  3  Jarman  on  Wills  526  ;  4  Kent 
■Com.  135 ;  Michigan  Bank  ■».  Hastings, 
1  Doug.  (Mich.)  225  ;  Hooper  ».  Cum- 
mings,  45  Me.  359  ;  Den  v.  Lawrence, 
Spenc.  551 ;  Ward  e.  New  England 
Screw  Co.,  1  ClifE.  C.  C.  565  ;  Martin  v. 
Ballon,  13  Barb.  119  ;  Patten  v.  Tall- 
man,  27  Me.  17. 

Where  there  is  a  double  condition  it 
will  only  take  effect  on  the  happening 
•of  both  events,  and  in  either  event  alone 
the  gift  will  lapse.  Kevins  «.  Gourley, 
95  111.  306.  So,  a  limitation  over  "if 
A.  becomes  a  drunkard  and  a  vagabond, 
Forsyth  ».  Forsyth,  1  Dick.  (N.  J.) 
400  ;  or  "  if  both  sons  die  under  twenty- 
one,"  Matter  of  Goodrich,  3  Redf.  45  ; 
■or  under  twenty-one  and  without  issue, 
Illinois  Land  and  Loan  Co.  ®.  Bonner, 
75  111.  315  ;  or  if  A.  dies  under  twenty- 
one  without  issue,  Dallam  t.  Dallam,  7 
Harr.  &  J.  320  ;  or  "  under  twenty-one 
and  without  issue,"  Baker  «.  McLeod, 
79  Wis.  534 ;  or  even  under  twenty- 
■one  o)*  without  issue,  "or"  being  con- 


strued as  "  and,"  Beltzhoover  «.  Costen, 
7  Pa.  St.  13  ;  Scott  v.  Price,  3  Serg.  &  R. 
59 ;  Massie  v.  Jordan,  1  Lea  646 ; 
Phelps  «.  Bates,  54  Conn.  11.  Unless  a 
contrary  intention  appears,  Harwell 
V.  Benson,  8  Lea  344 ;  Parrish  ». 
Vaughan,  12  Bush  97.  In  Lottimer 
B.  Blumenthal,  61  How.  Pr.  360, 
the  latter  alternative  of  a  limitation 
over  on  death  or  re-marriage  was 
rejected  as  inconsistent  with  the  rest 
of  the  will  and  the  intention  of  the 
testator. 

A  court  of  equity  will  not  enforce  a 
condition  subsequent,  and  will  relieve 
against  forfeiture  by  reason  of  it,  unless 
there  be  a  gift  over.  Flood  on  Wills 
438 ;  Smith  v.  Jewett,  40  N.  H.  530 ;  3 
Story'S;Eq.  §  1319  ;  and  a  stranger  can- 
not take  advantage  of  the  breach  of 
a  condition  subsequent,  Webster  «. 
Cooper,  14  How.  488  ;  Taylor  ».  Mason, 
9  Wheat.  325 ;  Finley  «.  King,  3 
Pet.  347 ;  and  a  condition  subsequent 
may  be  waived  by  him  who  has  the 
right  to  take  advantage  of  its  forfeiture, 
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the  legatee  of  his  legacy.  Thus,  if  legacies  be  given  to  two  persons, 
and  if  either  die  during  the  life  of  A.,  then  to  the  survivor  living  at 
the  death  of  A.,  and  both  the  legatees  die  before  A.,  the  personal 
representatives  of  both  will  be  entitled  :  for  the  legatees  took  vested 
interests  at  the  death  of  the  testator,  subject  to  be  divested  in  favor 
of  the  survivor  wlio  naight  be  living  at  the  decease  of  A. ;  but  as  there 
was  no  such  survivor  at  that  period,  the  divesting  contingency  never 
happened  (m).  So  where  there  was  a  bequest  to  A.  of  the  interests- 
and  dividends  of  personal  property  for  life,  and  then  to  be  divided 
equally  amongst  her  three  children,  or  such  of  them  as  should  be  living 
at  her  death,  and  the  children  all  died  in  the  lifetime  of  the  tenant  for 
life,  it  was  held,  that  they  took  vested  interests,  transmissible  to  their 
representatives  :  for  the  vested  interests  first  given  by  the  will  were, 
by  the  form  of  the  expression,  only  defeated  in  case  there  should  be 
some  or  one,  and  not  all,  of  the  children  living  at  the  mother's  death  : 
but  that  event  did  not  happen,  for  there  was  not  one  child  then  liv- 
ing {n). 

*And  here  it  may  be  mentioned,  that  if  a  legacy  is  given  to  A.  for 
,  .        ^       life,  and  after  his  death,  to  his  children  at  majority  or 

Condition   snbse-  '  '  ^         '  f  c 

quent  of  death  of  marriaere,  with  a  gift  over  in  the  event  of  any  one  or 

legatee  before  his  .         ,     ,  ,  .  t^  n    n 

legacy    becomes  them  dymg  before  his  or  her  share  becomes  "payable, 
the  court  will  lean  strongly  (particularly  in  the  case  of 

2  Washb.  on  Keal  Prop.  15  ;  Petro  v.  And  this  doctrine  applies  to  contingent 

Casslday,  13  Ind.  289  ;  Boone  v.  Tipton,  as  well  as  vested  interest :  WagstafE  «. 

15  Ind.  370  ;  Kush  ».  Rush,  40  Ind.  83 ;  Crosby,    2    Coll.    746.      Re    Sanders' 

Ransom  v.  N.  Y.,  4  Blatoh.  C.  C.  157.  Trusts,  L.  R.  1  Eq.  675.    For  further 

It  has  also  been  held  that  a  demand  is  instances,  see  Gray  «.  Garman,  ante,  p. 

necessary  before  forfeiture  of  a  condi-  *1124.     Smither  ».  Willock,  9  Ves.  238. 

tion  subsequent,  Lindsey  v.   Lindsey,  Wall  ii.  Tomlinson,  16  Ves.  413.    Her- 

45  Ind.   553  ;  that    a    claimant  under  vey  v.  McLaughlin,  1  Price,  264.     Skey 

forfeiture    of  a  condition    subsequent  ».  Barnes,  3  Meriv.  335.    Ante,  p.  *1110. 

must  show  fulfillment  on  his  part.  Den  Laffer    «.     Edwards,    3    Madd.     210. 

■0.  Steelman,  5  Halst.  343 ;   that  cover-  Browne  «.  Lord  Kenyon,  3  Madd.  410. 

ture  is  no  excuse  for  the  non-perform-  Whittell  ».   Dudin,   3  Jac.    &  Walk, 

ance  of  a  condition  subsequent,  Garrett  379.     Jones  v.  Bromley,  6  Madd.  137. 

«.  Scouten,  3  Denio  334  ;  and  that  evi-  Schnell ».  Tyrrell,  7  Sim.  86.    Meyer  «. 

dence  is  not  admissible  to  show  that  the  Townsend,  3  Beav.  448.    Belk  «.  Slack, 

operation  of  a  delivered  deed  was  to  1  Keen,  238.   Locker «.  Bradley,  5  Beav. 

depend  on  a  condition  subsequent  not  593.     Campbell  v.  Brownrigg,  1  Phill. 

expressed.   Black  v.   Shreve,    2   Beas.  Ch.  C.  301.     Templeman  ®.  Warring- 

454.  ton,  13  Sim.  267.     Kimberley  «.  Tew, 

(ot)  Harrison  i>.  Foreman,  5  "Ves.  207.  4  Dr.  &  W.  189.     Cohen  v.  Waley,  15 

See  also  Page  «.  May,  24  Beav.  325.  Sim.  318.     Re  Clark's  Trusts,  L.  R.  9 

{n)  Sturgess  v.  Pearson,  4  Madd.  411.  Eq.  378. 
'  [*1138] 
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a  will  making  a  provision  for  children)  in  favor  of  construing  the  word 
payable  to  refer  to  the  majority  or  marriage  of  the  legatees  and  not 
to  the  period  of  distribution  ;  so  that  if  any  one  of  the  children 
should  happen  to  die,  after  having  attained  majority  or  married,  in  the 
lifetime  of  the  tenant  for  life,  the  legacy  shall  not  go  over,  but  shall  be 
considered  as  having  vested  absolutely  at  the  majority  or  marriage  (o). 
A  condition  that  the  legatee  shall  not  dispute  the  will,  is  valid  in 
law  (/'),35  though  it  has  been,  in  general,  considered  as  condition  not  to 
in  terrorem  merely  (y),  and  will  not  operate  as  a  for-   dispute  the  win. 


(o)  Hallifax  e.  Wilson,  16  Ves.  168. 
Jones  v.  Jones,  13  Sim.  561.  Butter- 
worth  V.  Harvey,  9  Beav.  130.  Hay- 
ward  V.  James,  28  Beav.  528,  i.  e.,  the 
word  "payable"  is  construed  as 
"vested."  Haydon  «.  Eose,  L.  R.  10 
■^:q.  224.  Partridge  v.  Baylis,  17  C.  D. 
835.  But  see  Bright  v.  Rowe,  3  M.  & 
K.  316.  Creswick  v.  Gaskell,  16  Beav. 
577.  A  similar  construction  has  pre- 
vailed as  to  marriage  settlements.  Ante, 
p.  *1113,  et  seq. 

(p)  Cooke  V.  Turner,  15  M.  &  W. 
737.  Secus,  where  the  condition  is  so 
worded,  that  it  would  prevent  the  lega- 
tee from  taking  any  legal  proceedings 
necessary  for  the  protection  of  his 
rights :  Rhodes  v.  Muswell  Hill  Com- 
pany, 29  Beav.  560. 

35.  In  Chew's  Appeal,  45  Penna.  St. 
228,  a  condition  to  a  devise  that  "in  case 
any  of  my  said  devisees  shall  dispute, 
contest,  or  litigate  any  devise — or  seek  by 
any  proceeding  at  law  or  otherwise  to 
invalidate  my  said  will,"  then  devise 
over,  was  held  not  to  take  effect  where 
there  was  probabilia  causa  UUgandi;  see 


too,  Mallet  ®.  Smith,  6 Rich.  Eq.l2,  such 
condition  heing  there  declared  void.  On 
the  other  hand,  a  condition  in  a  legacy 
not  to  claim,  demand,  &c.,  under  cer- 
tain deeds  was  held  to  work  a  forfeiture 
on  disallowance  of  such  claim  made. 
Rogers  ».  Law,  1  Black  253.  And  in 
Brownson  «.  Gifford,  8  How.  Pr.  389, 
a  gift  over  to  executor  on  breach  of  like 
condition  made  estate  to  divest  on  for- 
feiture. And  it  has  been  held  in  Hap- 
good  «).  Houghton,  33  Pick.  480,  that 
the  testator's  words,  "loath  to  offend  by 
the  word  pay  the  generous  feelings  of 
my  friends  A.and  B.  ,1  wish  their  accept- 
ance of ,"  constituted  a  condition 

which  was  broken  and  forfeited  by  an 
action  brought  by  the  legatees.  And 
a  devise,  excluding  anyone  "  who  goes 
to  law  to  break  my  Will,"  was  held  to  be 
upon  valid  condition  in  Bradford  v. 
Bradford,  19  Ohio  546.  So,  Thompson 
V.  Gant,  14  Lea  310  ;  Williams  v.  Wil- 
liams, 15  Id.  438  ;  Matter  of  Stewart,  1 
Connoly  412 ;  unless  there  be  probable 
cause  of  contest,  Jackson  v.  Westerfield, 
61  How.  Pr.  399.     So,  in  a  devise  wilh 


(?)  There  is  no  absolute  rule  of  law 
that  a  condition  subsequent  shall  oper- 
ate merely  in  terrorem,  unless  the  leg- 
acy is  given  over  to  another  on  breach 
of  the  condition :  Therefore,  where 
there  was  a  condition  subsequent  in  a 
will,  revoking  a  bequest  to  the  testator's 
daughter  in  case  she  became  a  nun. 
Lord  Cranworth  held  that  the  condition 


was  a  lawful  one,  and  that  her  interest 
ceased  upon  a  breach  of  it,  though 
there  was  no  gift  over  :  Re  Dickson's 
Trust,  1  Sim.,  N.  S.  37.  His  lordship, 
in  his  judgment  in  this  case,  explains 
the  grounds  on  which  such  a  rule  has 
been  introduced  with  respect  to  condi- 
tions not  to  dispute  the  will,  and  con- 
ditions in  restraint  of  marriage.     The 
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feiture  by  *reasoii  of  the  legatee's  having  disputed  the  validity  (r)  or 
•effect  («)  of  the  will. 

But  where  the  legacy  is  given  over  to  another  person,  in  case  of  a 
breach  of  such  condition,  then  if  the  legatee  controvert  the  will,  his 


gift  over  if  the  devisee  sue  estate,  the 
devisee,  by  his  acceptance,  was  held 
■estopped  from  bringing  suit.  Shivbrs  «. 
Goar,  40  Ga.  676.  It  is  an  established 
rule  that  no  one  can  accept  the  benefit 
•of  a  will  and  make  a  claim  against  it. 
Hyde  ».  Baldwin,  17  Pick.  303  ;  Fred- 
ericks V.  Gray,  10  Serg.  &  R.  182.  So, 
of  a  clause  putting  a  widow  to  her  elec- 
tion. Estate  of  Carr,  138  Pa.  St.  352. 
So  too.  Flood  on  Wills  440  ;  1  Kop.  on 
Leg.  795  ;  2  Redf.  on  "Wills  398  ;  2 
Jarman  on  Wills  583.  But  a  condition 
against  contesting  a  will  without  limita- 
tion over,  may  be  waived  by  other 
devisees  and  legatees,  Williams  v.  Wil- 
liams, 15  Lea  438  ;  and  a  will  may  pro- 
vide that  if  dispute  arises  it  shall  be 
■determined  "by  the  opinion  of  A." 
'(which  the  court  will  regard  in  such 
■case  as  conclusive),  Moore  «.  Harper,  27 
Va.  363.  The  condition  against  contest 
lias  been  held  to  be  against  public  policy 
and  void  against  an  infant  daughter. 
Bryant  v.  Thompson,  59  Hun  545.  As 
to  breach  of  such  condition,  "if  valid, 


by  contest  instituted  by  a  guardian,  see 
same  case  ;  also  Bryant  ®.  Tracy,  27 
Abb.  N.  C.  188.  But  the  statute  as  to 
costs  in  will  contests  does  not  defeat  a 
condition  requiring  any  child  to  pay 
expenses  of  both  sides  if  he  "  enter  a 
caveat."  Hoit  ».  Hoit,  15  Stew.  (N.  J.) 
888,  revg.  13  Id.  478. 

Any  active  assistance  in  contest,  al- 
though abandoned  afterward,  is  a 
breach  of  a  condition  against  "  resist- 
ing the  probate"  or  "petitioning  to 
break  or  set  aside  the  Will."  Donegan 
«.  Wade,  70  Ala.  501.  But  filing  objec- 
tions to  the  probate  has  been  held  not 
to  forfeit  a  condition  "  if  any  legatee  is 
dissatisfied."  Will  of  Jackson,  47  N.  Y. 
S.  R.  448.  Pending  the  contest  a  con- 
testing party  cannot  receive  advances 
by  way  of  distribution  on  account  of  her 
distributive  share  or  legacy,  as  the 
result  may  determine.  Matter  of  Grote, 
3  How.  Pr.  U.  S.  140. 

(?•)  Powell  V.  Morgan,  3  Vern.  90. 
Loyd  V.  Spillett,  3  P.  Wms.  844. 

(«)  Morris  s.  Burroughs,  1  Atk.  404. 


law,  however,  construes  forfeiture 
clauses  strictly,  and  will  not  enforce 
such  a  clause  unless  the  defeasance  fits 
the  condition.  If  the  forfeiture  clause 
does  not  provide  for  the  contingency 
which  has  actually  happened,  the  clause 
will  be  void.  Thus  in  the  case  of  Mus- 
grave  v.  Brooke,  26  C.  D.  793,  where 
an  estate  was  given  in  fee,  a  clause  pro- 
viding that  if  the  devisee  did  not  take  the 
name  of  "Jones"  the  estate  should  go 
over  to  those  entitled  in  remainder  was 
held  absolutely  void  because  there  could 
be  no  such  persons.  This  case  followed 
Re  Catt's  Trust,  2  H.  &  M.  46,  which 
[*1139] 


laid  down  that  a  clause  of  this  kind, 
the  intention  of  which  is  to  defeat  one 
estate  and  give  the  subject-matter  over, 
must  be  construed  most  strictly,  and 
must  be  free  from  ambiguity,  and  fur- 
ther that  both  limitations,  the  cesser  and 
the  limitation  over,  must  fit  in  with  one 
another.  An  absolute  gift,  however,  of 
personalty  can  be  qualified  by  a  divest- 
ing clause  on  failure  to  assume  or  dis- 
continue to  use  testator's  name  and 
arms,  provided  the  rule  against  per- 
petuities is  not  infringed,  and  provided 
there  is  a  gift  over  which  fits  the  condi- 
tion :  Re  Cornwallis,  32  C.  D.  392.  But 
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interest  will  cease  and  vest  in  the  other  legatee  [t).  If  indeed  the 
legacy,  instead  of  being  given  to  a  stranger,  is  limited  over  to  the 
■executors  in  the  event  of  the  condition  being  broken,  such  condition 
is  still  merely  regai"ded  as  in  terrorem,  and  not  obligatory  (m).  Yet 
if  the  *testator  direct  the  legacy  to  fall  into  the  residue  upon  a  breach 
of  the  condition,  and  dispose  of  that  fund,  the  residuary  legatee  will 
be  a  particular  legatee  of  the  individual  legacy  :  and,  as  such,  will  be 
entitled  to  it,  if  the  condition  is  broken  (x). 

As  conditions  in  restraint  of  marriage  are  of  no  infrequent  occur- 
rence and  form  a  subject  on  which  numerous  decided 

Conditions         in 

cases  may  be  round,  it  may  be  expedient  to  apply  to  restraint  of  mar- 
them,  separately,  some   of    the   rules   of   law   already 
mentioned  with  respect  to  conditional  legacies  generally .36 


in  a  case  in  which  a  gift  over  of  person- 
alty was  to  the  person  who,  if  the  lim- 
itation in  the  will  had  been  undisturbed 
by  any  disentailing  (i.  e.,  not  disturbed, 
as  the  limitations  in  fact  were),  would 
have  been  next  iu  succession  to  take  the 
real  estates,  the  gift  over  was  held  good, 
and  the  forfeiture  clause  enforceable. 
See  also  Re  Potts,  1  H.  L.  C.  671. 
Hoggs.  Jones,  33  Beav.  45.  The  for- 
feiture clause  will  be  void  if  the  gift 
•over  violates  the  rule  against  perpetui- 
ties, Hodgson  V.  Halford,  11  CD.  959  ; 
in  which  case  a  clause  whereby  a  legatee 
forfeited  his  share  in  a  fund  if  he  for- 
sook the  Jewish  and  adopted  the  Chris- 
tian or  any  other  religion  has  been  held 
not  to  be  void  as  against  public  policy. 

(f)  Cleaver  «.  Spurting,  3  P.  Wms. 
538.     Cooke  v.  Turner,  15  M.  &  W.  737. 

(m)  Cage  «.  Russel,  3  Ventr.  353. 

(«)  See  Lloyd  v.  Branton,  3  Meriv. 
118. 

36.  Conditions  in  general  restraint  of 
marriage  are  void,  3  Jarman  on  Wills 
563 ;  1  Roper  on  Legacies  758  ;  Theo- 
bald on  Wills  311,  et  seq.;  1  Story  Eq. 
Jur.  §  389  ;  Flood  on  Wills  443  ;  3  Redf . 
on  Wills  396  ;  so  also  Otis  v.  Prince,  10 
Gray  581,  where  the  condition  "  so  long 
as  he  shall  remain  unmarried  "  was  de- 
clared void  ;  so,   to  A.  "provided  she 


remain  single,"  otherwise  over,  Randal 
i>.  Marble,  69  Me.  310 ;  Maddox  ®. 
Maddox,  11  Gratt.  604,  a  legacy 
"during  her  single  life  and  forever  if 
she  remain  a  member  of  the  Society  of 
Friends,"  in  which  case  both  conditions 
were  declared  void ;  Williams  «. 
Cowden,  13  Mo.  311,  a  devise  to 
daughter,  and  "if  she  should  marry  or 
die,"  over  ;  Waters  «.  Tazewell,  9  Md. 
391,  a  devise  for  life  to  A.  "  provided 
he  should  remain  unmarried  after  the 
death  of  his  present  wife,"  and  after 
his  death,  over. 

But  in  Collier  v.  Slaughter,  30  Ala. 
363,  a  legacy  to  A.  to  be  paid  "when 
she  come  of  age  or  marry  with  appro- 
bation of  her  guardian,"  was  held  to  be 
upon  a  valid  condition.  So,  Hogan  v. 
Curtin,  88  N.  Y.  163  ;  and  see  Toner  v. 
Collins,  67  la.  369. 

From  the  numerous  and  conflicting 
cases  in  the  United  States,  the  conclu- 
sion is  perhaps  fairly  to  be  drawn  that 
the  condition  against  re-marriage  of 
testator's  widow  will  be  upheld  and  en- 
forced whether  there  is  a  gift  over  or 
not,  Luigart  v.  Ripley,  19  Ohio  34; 
Walsh  v.  Matthews,  11  Mo.  131  ;  Dixon 
V.  Ramage,  3  Watts  &  S.  143  ;  Stahl's 
Appeal,  SPenna.  St.  301  ;  McCullough's 
Appeal,  13  Penna.  St.  197  ;  Cornell  v. 
[*1140] 
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First,  with  regard  to  the  legality  of  such  conditions.  By  the 
docti-ine  of  the  civil  law,  which  seems  at  one  time  to 
have  been  adopted  by  the  ecclesiastical  courts  of  this 


when  valid 


Lovett,  35  Penna.  St.  100  ;  Holmes  f. 
Field,  13  111.  434;  Drury  «.  Negro 
Grace,  3  Harr.  &  J.  356;  Vance  ®. 
Campbell,  1  Dana  380 ;  Duncan  ». 
Phillips,  3  Head  415;  Hawkins  v. 
Skeggs,  10  Humph.  31 ;  Clark  «.  Ten- 
nison,  33  Md.  85 ;  or  during  widow- 
hood, Labane  ».  Hopkins,  10  La.  Ann. 
466.  The  like  condition  has  been  up- 
held in  the  following  cases,  in  all  of 
which  there  was  a  gift  over  :  Bates  ®. 
Webb,  8  Mass.  458  ;  Chappel  ®.  Avery, 
6  Conn.  31  ;  Phillips  «.  Medbury,  7 
Conn.  568  ;  Commonwealth  v.  StaufEer, 
10  Penna.  St.  350;  Fahs  ».  Fahs,  6 
"Watts  313  ;  Estate  of  Kringle,  1  Phlla. 
(Pa.)  448  ;  Duney  «.  Schoeffler,  34  Mo. 
170;  Dumey  n.  Sasse,  34  Mo.  177; 
Pringle  v.  Dunkley,  33  Miss.  16  ; 
O'Neale  ®.  Ward,  3  Harr.  &  McH.  93 ; 
Cough  «.  Manning,  36  Md.  847 ;  Linder 
«.  Newson,  34  Ga.  139  ;  Vaughn  «. 
Lovejoy,  34  Ala.  437 ;  Hughes  ».  Boyd, 
3  Sneed  513  ;  Little  v.  Bidwell,  31  Tex. 
597  ;  Selden  «.  Keen,  37  Gratt.  576  ; 
Chapin  «.  Marvin,  13  Wend.  588. 
McCloskey  «.  Gleason,  56  Vt.  264; 
Mutual  Life  Insurance  Co.  v.  Shipman, 
119  N.  Y.  334,  revg.  50  Hun  598  ;  Pope 
®.  Tift,  69  6a.  741  ;  Estate  of  Hough, 
13  Phila.  379  ;  Long*.  Paul,  137  Pa.  St. 
456  ;  G'Harrowi).  Whitney,  85  Ind.  140  ; 
Bostick  J).  Blades,  59  Md.  381.  So, 
with  no  limitation  over  in  Knight  n. 
Mahoney,  153  Mass.  538.  But  in  Waters 
«.  Tazewell,  9  Md.  391,  a  like  condition 
against  the  husband's  re-marriage  was 
held  to  be  void.  See  also  1  Story  Eq. 
Jur.  §  391  b  ;  3  Redf .  on  Wills  290-396 ; 
Flood  on  Wills  442 ;  Theobald  on  Wills 
311-315. 

In  the  following  cases,  on  the  con- 
trary, the  condition  against  re-marriage 


of  testator's  widow  has  been  held  to  be 
in  terrorem  and  void  : 

1st.  Legacy  or  annuity  without  limi- 
tation over.  Parsons  «.  Winslow,  6 
Mass.  169  (exc.  limitation  over  to  heir- 
at-law  as  residuary  legatee) ;  Stroud  e. 
Bailey,  3  Grant  Cas.  (Pa.)  310 ;  Mcll- 
vaine  ii.  Gether,  3  Whart.  575  ;  Coon  f. 
Bean,  69  Ind.  474. 

3nd.  Legacy  or  annuity  with  limita- 
tion over.  Middleton  ».  Rice,  Bright, 
88 ;  Hoopes  «.  Dundas,  10  Penna.  St. 
75  ;  Estate  of  Cook,  3  Phila.  (Pa.)  60  ; 
Stilwell  V.  Knapper,  69  Ind.  558. 

3rd.  Devise  without  limitation  over. 
Binnerman  v.  Weaver,  8  Md.  517. 

In  Indiana,  limitations  over  on  such 
condition,  either  of  real  or  personal 
property,  are  now  upheld  as  limitations. 
Hibbits  V.  Jack,  97  Ind.  570  ;  Wood  v. 
Beasley,  107  Ind.  39 ;  Sims  v.  Gay,  109 
Ind.  501  ;  Summit  v.  Yount,  Id.  506  ; 
Levengood  v.  Hoople,  134  Ind.  27. 
And  to  the  same  effect  in  other  states, 
see  Selden  v.  Keen.  37  Gratt.  576; 
Gough  41.  Manning,  36  Md.  347  ;  Ben- 
nett V.  Robinson,  10  Watts  348.  So, 
trusts  are  sustained  where  the  intention 
is  the  maintenance  of  unmarried 
daughters,  Mann  v.  Jackson,  16  L.  R. 
A.  707  (Me.) ;  or  distribution  or  en- 
larged provision  for  her  on  becoming  a 
widow  or  a  deserted  wife,  Thayer  v. 
Spear,  58  Vt.  337  ;  Born  «.  Horstman, 
80  Cal.  453.  But  not  conversely  on  her 
re-marriage,  Crawford  v.  Thompson,  91 
Ind.  366  ;  although  there  was  a  limita- 
tion over  in  such  case,  Merriam  v.  Wol- 
cott,  61  How.  Pr.  377. 

On  the  other  hand,  a  legacy  for  widow- 
hood of  things  quam  usu  consumuntur 
has  been  held  to  give  an  absolute  estate 
to  the  wife.     Smith  ».  Van  Nostrand,  3 
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kingdom,  and  in  a  great  measure  by  the  courts  of  equity,  all  con- 
ditions in  restraint  of  marriage  were  regarded  as  illegal,  and  legacies 
were  discharged  of  such  conditions,  whether  precedent  or  subse- 
quent (y).  But  the  ancient  rule  has  been  greatly  relaxed  in  modern 
times  ;  and  it  is  now  settled,  that  conditions  which  do  not  directly  or 
indirectly  import  an  absolute  injunction  to  celibacy,  are  valid  (z). 
Thus  conditions  restraining  marriage  under  twenty-one,  or  other 
reasonable  age,  without  consent  of  executors,  guardians,  &c.  (a),  or 
requiring  or  prohibiting  marriage  with  particular  persons  (b),  and  the 
like,  are  valid  and  legal  conditions. 

*Still  the  law  will  not  allow  conditions  in  absolute  restraint  of  mar- 
riage :  And  accordingly  it  has  been  held,  in  the  instance   of  a  condi- 


Hun  450.  So,  a  condition  annexed  to  a 
life  estate  to  the  widow,  with  remainder 
to  her  children,  providing  that  she 
should  not  marry  without  a  contract  to 
secure  the  property  to  the  children,  has 
been  held  not  to  aflect  her  interest. 
Eayfield  e.  Gaines,  17  Gratt.  1.  And  a 
devise  on  condition  that  the  estate 
should  not  be  sold  during  widowhood 
has  been  construed  not  to  affect  a  mort- 
gage by  the  widow.  Williams  v.  Kob- 
inson,  16  Conn.  524.  So,  the  accept- 
ance by  the  widow  of  a  devise  for 
widowhood  is  no  bar  to  the  subsequent 
descent  of  the  property  to  her  as  heir- 
at-law  of  her  son.  Rice  v.  Saxon,  38 
Neb.  380.  So,  a  gift  of  the  residue  to 
a  daughter  provided  she  ' '  remains 
single  "  will  be  interpreted  to  mean  until 
the  time  of  distribution,  DenfleldJ  v. 
Smith,  3  N.  E.  Rep.  1018  (Mass.  1893) ; 
and  the  condition  against  marriage  is 
prima  facie  revoked  by  a  marriage  of  the 
legatee  in  the  testator's  lifetime.  Brown 
®.  Severson,  13  Heisk.  381  ;  and  in  his 
presence,  Winthrop  v.  McKim,  51  How. 
Pr.  333. 

A  special  restriction  is  valid  against 
the  legatee  re-marrying  A.,  Finley  v. 
King,  8  Pet.  846  ;  Graydon  v.  Graydon, 
8  C.  E.  Gr.  280  ;  or  in  A.'s  family, 
Phillips  ®.  Ferguson,  85  Va.  509.  But 
in  Shackleford  «.  Hall,  19  111.  213,  the 


condition  of  a  devise,  that  the  devisee 
should  not  marry  before  he  reached  the 
age  of  twenty-one,  there  being  no  limi- 
tation over,  was  held  valid  as  to  the 
real  property,  but  in  terrorein  and  void 
as  to  the  personalty. 

(y)  See  the  judgment  of  Lord  Thur- 
low,  in  Scott  «.  Tyler,  3  Dick.  720. 

iz)  Scott  «.  Tyler,  2  Dick,  721,  by 
Lord  Thurlow. 

(fl)  Hemmings  e.  Munckley,  1  Bro. 
C.  C.  303.  Scott  ®.  Tyler,  3  Bro.  0.  0. 
431.  ■  Stackpole  v.  Beaumont,  3  Ves.  89. 
Clifford  «.  Beaumont,  4  Russ.  Chanc. 
Cas.  835 ;  which  must  be  considered 
as  overruling  Underwood  v.  Morris,  3 
Atk.  184.  See  the  judgment  of  Lord 
Campbell  in  Beaumont  v.  Squire,  17 
Q.  B.  983,  933. 

(J)  Scott «.  Tyler,  2  Dick.  731,  by  Lord 
Thurlow.  Perrin  «.  Lyon,  9  East,  170 
(in  which  case  the  restraint  was  from 
marrying  a  Scotchman).  Randall  r. 
Payne,  1  Bro.  C.  C.  55.  Hodgson  d. 
Halford,  11  C.  D.  959  (in  which  case 
the  restraint  was  from  marrying  a  Jew). 
Jenner  e.  Turner,  16  C.  D.  188  (in 
which  the  restraint  was  from  marrying 
a  domestic  servant  or  person  who  had 
been  a  domestic  servant).  Duggan  v. 
Kelly,  10  Ir.  Eq.  395  (in  which  the 
restraint  was  from  marrying  a  Papist). 
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tion  subsequent,  that  it  was  altogether  void,  and  that  the  legatee 
should  retain  the  interest  given  to  him,  discharged  of  the  condi- 
tion (c),  notwithstanding  a  gift  over. 

It  is  not,  however,  to  be  understood,  that  where  property  is  limited 
to  a  person  until  that  person  marries,  and  when  such  marriage  hap- 
pens, then  over,  such  limitation  may  not  be  valid  {d).  In  Morley  v. 
Rennoldson  (e),  Wigram,  V.-C,  said,  that  he  was  satisfied,  from  an  ex- 
amination of  the  authorities,  that  a  gift  until  marriage,  and  when  the 
party  marries,  then  over,  is  a  valid  limitation  (/").  And  his  honor 
added,  that  in  the  case  of  a  widow  there  was  no  question  of  the 
validity  of  such  a  limitation  {g). 

It  may  be  here  observed  that  a  gift  to  an  "  unmarried  "  person  can- 
not be  construed  to  mean  a  gift  to  that  person  so  long  as  he  shall 
remain  unmarried  :  And  therefore  if  a  testator  bequeaths  a  fund  to 
his  "  unmarried  children,"  if  once  a  child  is  entitled  to  participate  by 
filling  the  character  of  *an  unmarried  child,  he  or  she  will  not  lose 
that  right  by  his  or  her  subsequent  marriage  (A). 

But  where  a  testator  left  a  legacy  to  his  wife  "  so  long,  as  she 
should  continue  his  widow  and  unmarried,"  it  was  held  that  the  wife 
having  been  divorced  was  not  entitled,  since  widowhood  was  part  of 


(c)  Morley  ».  Rennoldson,  3  Hare, 
570.  Lloyd  ®.  Lloyd,  3  Sim.,  N.  8. 
255.  Bellalrs  v.  Bellalrs,  L.  R.  18  Eq. 
510.  But  it  was  held  by  Wood,  V.-C, 
in  Newton  «.  Marsden,  3  Johns.  &  H. 
356  (in  which  case  the  authorities  as  to 
the  validity  of  a  condition  in  restraint 
of  marriage  are  fully  reviewed),  that  a 
condition  that  the  trusts  for  the  benefit 
of  a  widow  should  cease  if  she  married, 
was  valid.  A  condition  that  a  widow 
shall  not  marry  is  valid  :  Lloyd  v. 
Lloyd,  3  Sim.,  K  S.  355.  ^ 

{6)  King  Edward  VI.  granted  to  his 
sister,  the  Lady  Mary,  the  manor  of  D., 
so  long  as  she  should  continue  unmar- 
ried :  This  was  admitted  to  be  a  good 
limitation,  but  no  condition  :  Ful- 
toecke's  Parallele,  47,  edit.  1618. 

(«)  3  Hare,  580. 

(/)  See  also  Webb  «.  Grace,  3  Phill. 
701.  Godfrey  ®.  Hughes,  1  Robert. 
593.  Heath  ®.  Lewis,  3  De  Gex,  M.  & 
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G.  954.  Evans  i>.  Rosser,  3  Hemm.  & 
M.  190.    Jones  ».  Jones,  1  Q.  B.  D.  379." 

(g)  Such  a  limitation  is  also  valid  in 
the  case  of  a  widower.  Allen  e.  Jackson, 
1  C.  D.  899.  See  further  as  to  limita- 
tions durante  viduitate,  Rishton  ». 
Cobb,  9  Sim.  615.  5  M.  &  Or.  145. 
Lloyd  «.  Lloyd,  3  Sim.,  N.  S.  355. 
Bullock  v.  Bennett,  1  Kay  &  J.  315. 
But  in  Marples  v.  Bainbridge,  1  Madd. 
590,  Sir  T.  Plumer  rejected  the  dis- 
tinction between  a  condition  and  lim- 
itation :  See  Rishton  v.  Cobb,  5  M.  & 
Cr.  152.  In  Jones  v.  Jones,  1  Q.  B.  D. 
379,  it  was  pointed  out  that  the  above 
distinction  does  not  apply  to  a  case  of 
realty. 

(A)  Jubber  v.  Jubber,  9  Sim.  503. 
See  Hall  «.  Robertson,  4  De  Gex,  M.  & 
G.  781.  As  to  the  meaning  given  to 
the  word  "  unmarried  "  in  modern  de- 
cisions, see  ante,  p.  *953  (<). 
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the  condition,  and  she  did  not  at  the  testator's  death  fill  that  posi- 
tion (%). 

With  respect,  moreover,  to  conditions  in  restraint  of  marriage  with- 
out consent,  not  under  the  age  of  twenty-one,  or  other  reasonable  age, 
but  generally,  such  conditions,  like  those  just  mentioned  in  restraint 
of  litigating  the  will,  are  regarded  as  a  declaration  of  the  testator  in 
terrorem  merely,  if  there  is  no  disposition  over  {Je),  and  whether  pre- 
cedent (I)  or  subsequent  (m),  are  inoperative  for  the  vesting  or  divest- 
ing of  the  legacy.  But  if  there  be  a  direction  that  the  legacy,  in  the 
event  of  a  breach  or  non-performance  of  such  a  condition,  shall  go 
over  to  another  legatee,  the  condition  is  obligatory  :  for  the  court  is 
bound  to  protect  the  interest  of  the  party  in  whose  favor  the  ulterior 
limitation  is  made  {m).  A  mere  gift  of  the  residue  to  a  particular 
person  will  not  be  considered  such  a  limitation  (n),  unless  the  testator 
also  directs  the  legacy  to  fall  into  the  residue  in  case  of  breach  of  the 
condition  (o). 

*Provision8  of  this  kind  may  be  sometimes  entirely  rejected  as 
being  inapplicable.  Thus  in  Crommelin  v.  Crom-  ^^^^  rejected  as 
melin  {p),  provisions  in  a  father's  will  respecting  his  """PPiicabie. 
daughter's  marriage  were  held  not  to  apply  to  a  daughter  who,  having 
married  in  her  father's  lifetime,  after  his  death  married  a  second  time. 
Again,  in  Bird  v.  Hunsdon  {q),  a  direction  to  pay  interest  to  a  legatee 
so  long  as  she  remained  single,  with  a  gift  over  on  her  death,  was 
held  to  give  to  the  legatee  the  interest  for  life,  notwithstanding  her 
marriage  {r). 

(i)  Re  Boddington,  25  C.  D.  685.  (m)  Stratton  «.  Grimes,  2  Vern.  357. 

{k)  See,  however,  anU,  p.  *1138,  Wheeler  v.  Bingham,  3  Atk.  367,  by- 
note  (?).  Lord  Hardwicke.     Malcolm  ii.  O'Oalla- 

(V)  Harvey  «.  Aston,  Com.  Rep.  728,  ghan,  3  Madd.  353,  hy  Sir  T.  Plumer. 

by  Comyns,  C.  B.     Reynish  v.  Martin,  (m)  Wheeler  «.  Bingham,  3  Atk.  364. 

3  Atk.  331,  by  Lord  Hardwicke,  Mai-  (o)  3  Atk.  368.     Lloyd  v.  Branton,  3 

colm  ».  O'Callaghan,  2  Madd.  353,  by  Meriv.  118.     AnU,  p.  *1140  (x). 

Sir    T.    Plumer.      But    it    has    been  {p)  3  Ves.  337.     See  also  Clarke  ii. 

doubted  whether  a  con&iWon  precedent  Berkeley,    3    Vern.    720.     Parnell    t). 

requiring  the  consent  of  the  executors,  Lyon,  1  Ves.  &  B.  479.    Post,  p.  *1145, 

&c.,  to  the  marriage  of  the  legatee,  note  (e).     Rishton  «).  Cobb,  5  M.  &  Cr. 

generally,  be  not  operative,  whether  the  145. 

legacy  be  limited  over  or  not ;  See  the  (?)  3  Swanst.  342. 

observations  of  Lord  Eldon  in  Clarke  v.  (r)  See  Bullock  ».  Bennett,  1  Kay  & 

Parker,  19  Ves.  15  ;  and  those  of  Sir  J.  315,  reversed  7  De  Gex,  M.  &  G. 

Wm.   Grant,  in  Lloyd  v.  Branton,  3  383. 
Meriv.  116. 
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Next,  concerning  the  performance  of  conditions  in  restraint  of  mar- 
riage. In  the  instances  of  conditions  requiring  mar- 
riage with  consent  of  executors  or  trustees,  it  has  been 
decided  that  such  consent  must  be  obtained  befoi'e  or  at 
the  marriage  ;  for  a  subsequent  approbation  by  the 
executors,  &c.,  will  not  be  a  performance  of  the  condi- 
tion (s).  Again,  the  consent  of  all  the  executors  or 
death''ot"one  of  trustees  must  be  obtained  (()  ;  though  where  one  of 
consent  i^  "re-  them  is  dead,  if  the  condition  is  precedent,  it  should 
'""'""'  ■  seem   that   the   consent   of   all   the   survivors   is  suffi- 

cient (m)  :  But  if  the  condition  is  subsequent,  and  conse*quently  mar- 


Performance  of 
conditions  in  re- 
straint of  mar- 
riage : 

when  consent  to 
be  obtained : 

of  whom : 

consequence      of 


(«)  Reynish  «.  Martin,  3  Atk.  331. 
Clarke  v.  Parker,  19  Ves.  31.  Long*. 
Ricketts,  2  Sim.  &  Stu.  179.  Although 
the  word  "approbation"  be  also  used, 
it  should  seem  that  the  same  rule  must 
prevail :  Malcolm  «.  O'Callaghan,  3 
Madd.  358.  Clarke  v.  Parker,' 19  Ves. 
31.  But  see  Burleton  v.  Humfrey, 
Ambl.  356,  contra,  where  "approba- 
tion" was  held  to  include  subsequent 
approval. 

(0  Clarke  v.  Parker,  19  Ves.  17. 
The  marriage  maybe  presumed  to  have 
been  by  consent  after  a  lapse  of  time  : 
Re  Birch,  17  Beav.  358.  Where  a  mar- 
riage is  required  to  be  with  the  consent 
of  trustees  generally  it  is  suflScient  if 
the  marriage  be  had  with  the  consent 
of  such  of  the  persons  named  trustees 
as  accept  the  offlce :  Worthington  v. 
Evans,  1  Sim.  &  Stu.  165. 

(u)  Dawson  v.  Oliver-Massey,  3  C.  D. 
753,  in  which  case  it  was  suggested  by 
James,  L.  J.,  that  where  the  consent 
had  to  be  that  of  parents  if  both  were 
dead  the  legacy  was  discharged  of  the 
condition.  But  in  Re  Brown's  Will, 
18  C.  D.  61  (where  the  same  learned 
judge  seems  to  throw  doubt  on  his  own 
dictum,  which,  at  all  events,  can  only 
apply  to  parents),  a  testator  appointed 
his  wife  sole  guardian  of  his  infant 
children,  and  bequeathed  a  legacy  to 
each  of  his  daughters  on  her  attaining 
[*1144] 


twenty-one  years  or  marrying  with  the 
consent  of  her  "guardian  or  guard- 
ians," which  should  first  happen.  He 
gave  the  residue  to  his  wife  for  life, 
and  after  her  death  gave  a  further  leg- 
acy to  each  daughter  who  should  attain 
twenty-one  or  marry  with  the  consent 
of  her  guardian  or  guardians.  After 
the  death  of  the  wife,  a  daughter  mar- 
ried under  twenty-one  without  the  con- 
sent of  any  guardian  or  guardians, 
there  being  none.  It  was  held  that  the 
condition  was  not  complied  with,  it  not 
being  made  inoperative  by  there  being 
no  guardians,  since  guardians  could 
have  been  appointed  by  the  court ;  and 
the  testator  on  the  language  of  his  will 
must  be  taken  to  have  contemplated 
such  an  appointment.  See  also  Green 
V.  Green,  2  J.  &  Lat.  539. 

The  question  may  arise  whether  in 
a  case  where  the  consent  of  the  exec- 
utors is  necessary  the  power  to  give 
this  consent  vests  upon  the  death  of  all 
the  executors  in  the  representative  of 
the  survivor  (together  with  the  general 
duties  and  powers  of  an  executor),  or 
whether  it  is  confined  to  the  executors 
and  survivor  of  them  personally,  and 
so  terminates  with  the  death  of  the  last 
of  those  to  whom  it  was  originally 
given.  On  this  point  Lord  Eldon,  in 
the  case  of  Grant  v.  Dyer,  3  Dow.  84, 
is   reported   to   have  said  that  "  the 
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riage  without  the  consent  of  several  persons  is  to  divest  the  legacy, 
the  death  of  all  (a;)  oi-  one  of  them  will  discharge  the  condition  alto- 
gether (y). 

The  next  consideration  is,  what  will  be  a  sufficient  consent :  It  has 
been  decided,  that  a  ereneral  consent,  given  to  the  legatee 

.    .  ^  °  what         consent 

after  attaining  majority,  will  be  sufficient  {£)  ;  and  sufficient : 
further,  that  an  unconditional  consent,  once  given,  cannot  be  re- 
tracted (a)  ;  unless  for  good  reasons,  moral  or  *pecuniary,  afterward 
discovered  (S).  But  the  consent  may  be  conditional:  and  then* it 
will  be  sufficient  or  not,  according  as  its  condition  is  or  is  not  per- 
formed (c).  Again,  it  has  been  held  that  consent  may  be  implied,  as 
from  the  circumstance  that  the  executor  or  trustee  witnesses  the  recep- 
tion of  addresses  of  marriage,  and  intimates  no  disapprobation  ;  for 
then  the  maxim  qui  tacet,  satis  loquitur,  applies  (d).  Lastly,  if  the 
legatee  married  in  the  lifetime  of  the  testator  with  his  consent,  or 
subsequent  approbation,  that  is  equivalent  to  a  marriage  after  his 
death  with  the  consent  of  his  executors,  &c.  (e). 

A  first  marriage  with  consent  is  a  sufficient  performance  of  the 
condition :    and   therefore   a   second  marriage   without 

*^  second    marriage 

■consent,  though  in  the  lifetime  of  the  executor  or  other  without  consent 

.  °  after  a  first  with 

individual  whose  assent  is  required  in  the  condition,  will  consent: 
incur  no  forfeiture  (/) 

general  course  of  decisions  go  to  con-  (a)  Strange  v.    Smith,    Ambl.    263. 

fine  the  power  of  giving  or  withhold-  Merry  v.  Ryves,  1  Eden.  1.     Dashwood 

ing  consent  to  those  who  are  personally  v.  Bulkeley,  10  Ves.  243.     Le  Jeune  v. 

named  and  not  to  extend  it  to  the  repre-  Budd,  6  Sim.  441. 

sentatives."  (6)  Dashwood  v.   Bulkeley,  10  Ves. 

(x)  Graydon    v.   Hicks,   2    Atk.   18.  230,  343,  343. 

Aislabie  t).  Rice,  3  Madd.  356.     Grant  (c)  Dashwood  «.  Bulkeley,  10  Ves.  230. 

«.  Dyer,  3  Dow.  Pari.  C.  73.  D'Aguilar   «.    Drinkwater,   2    Ves.   & 

(y)  Peyton  d.  Bury,  2  P.  Wms.  636.  Beam.  335. 

See  Accord.  Collett  v.  CoUett,  13  Jur.,  (d)    Campbell    v.    Lord    Netterville, 

N.  S.  180,  coram  Lord  Romilly.     In  cited  in  2  Ves.  Sen.  530,  and  in  10  Ves. 

that  case  the  legacy  was  given,  payable  243. 

on  the  legatee's  attaining  twenty-one  or  («)  Clarke  v.  Berkeley,  3  Vern.  730. 

marrying  with  her  mother's  consent :  Parnell  v.  Lyon,  1  Ves.  &  Beam.  472. 

The  mother  died,  and  then  the  legatee,  Wheeler  v.   Warner,   1    Sim.    &  Stu. 

being  still  an  infant,  married  :  and  it  304.      Smith    v.   Cowdery,   2  Sim.   & 

was  held  that  this  was  a  condition  sub-  Stu.  358. 

sequent,  which  was  discharged  by  the  (/)  Hutcheson  v.  Hammond,  3  Bro. 

mother's  death.             ,  C.  C.  128.     Crommelin  v.  Crommelin, 

(2)  Mercer  v.  Hall,  4  Bro.  C.  O.  838.  3  Ves.  327. 
Pollock  v.  Croft,  1  Meriv.  181. 
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If  a  bequest  is  made  to  a  legatee  at  twenty-one,  or  upon  marriage 
with  consent,  with  a  clause  of  forfeiture  upon  marriage 

legacy  at  twenty-  '  r  o 

one  or  on  mar-  -(vithout  Consent,  if  the  legatee  attains  twenty-one,  the 

riage    witli    con-  70  ./  7 

sent:  Condition  is  extinct,  and  a  subsequent  marriage  without 

consent  is  no  forfeiture  {g).     Again,  where  a  bequest  was  made  in 

trust  for  A.  when  and  so  soon  as  he  attained  twenty-one,  or  married 

•.V    .  before  that  aqe  with  consent  of  guardians ;  but  if  he 

marriage  without       *J  ''  */    c  7 

consent      Wore   should  not  attain  twenty-one,  or  marry  before  that  *ag& 

attaining  twenty-  ,  c^■      ttt-h-  r-t 

one„  and    subse-   without  such  consent,  then  over  :    Sir  William  Grant 

quent  attainment 

of  that  age:  held,  that  on  attaining  twenty-one,  A.  was  absolutely 

entitled,  although  he  had  previously  married  without  consent  (A). 
"Where  the  bequest  was  to  A.  to  he  paid  at  twenty-one  or  marriage, 
but  if  A.  died  under  twenty-one,  or  married  without  the  consent  of  B., 
then  over,  Lord  Hardwioke  held  that  marriage  during  minority,  with- 
out consent,  was  a  forfeiture  {i).  The  distinction  between  these  two 
cases  may,  perhaps,  be  discovered  by  considering,  that  in  the  former 
case  the  legacy  is  given  on  a  condition  precedent,  upon  the  happening 
of  one  of  two  events,  viz.,  marriage  with  consent  or  the  attainment  of 
twenty-one,  and  the  legacy  vests,  if  either  contingency  happens  ; 
whereas  in  the  latter,  the  condition  is  subsequent  and  the  vested  inter- 
est to  be  determined,  if  either  of  two  events  happens,  vie.,  his  death 
before  twenty-one,  or  marriage  without  consent  (k). 

Before  leaving  this  subject,  it  must  be  observed,  that  if  an  executor 
or  trustee,  whose  consent  is  required  by  the  will  to  the 

nnieasonable   re-  ...  .  ,  .  , 

fnsai  of  consent  marriage  of  a  legatee,  refuse  to  execute  his  power  by 

controlled  by  the  consenting,  the  court  will  direct  an  inquiry  into  the 

proposed  marriage,  and  as  to  its  propriety  ;  and  further, 

(g)'Deabodj  v.  Boyville,  2  P.  Wms.  389.     Collett  v.  Collett,  13  Jur.,  N.  S. 

547.    Knapp  v.  Noyes,  Ambl.  662.     On  180,  by  Lord  Eomilly,  M.  R. 

the  same  principle,  where  tlie  testator  (i)  Chauncey   «.    Uraydon,    2    Atk. 

gave  his  daughter  400Z.  to  he  paid  in  616. 

twelve  months  after  his  death,  but  if  (A:)  If  a  legacy  should  be  given  payable 
she  married  John  Osborne,  then  he  re-  upon  marriage  with  consent  of  trustees 
voked  the  legacy  and  gave  her  a  shilling  under  twenty-one  ;  and  the  legatee 
in  lieu ;  and  she  married  fourteen  marry  without  consent  under  twenty- 
months  after  his  death  ;  Lord  Rosslyn  one,  and  then  marry  a  second  time, 
ordered  her  to  be  paid  the  legacy  of  having  attained  majority ;  it  may  be 
400Z.  with  interest :  Osborn  «.  Brown,  questioned,  whether  on  such  second 
5  Ves.  527.  marriage,   the   legatee  would   become 

(A)  Austen  v^  Halsey,  18  Ves.   125.  entitled  to  the  legacy  :  Clifford  v.  Beau- 
See  also  Knight  ».  Cameron,  14  Ves.  mont,  4  Russ.  Chanc.  Cas.  325.    But 

see  Beaumont  «.  Squire,  17  Q.  B.  905. 
[*1146] 


Ch.  II.  §  VI.]  Of  Conditional  Legacies.  595 

if  the  marriage  should  be  found  suitable,  will  receive  proposals  for  a 
settlement  on  the  legatee  and  issue  of  the  marriage  ij). 

In  conclusion  of  the  subject  of  conditional  legacies,  it  will  be  proper 
to   advert   to   the    rules    established    with    respect    to   ,  * 

X^  JjGgftClGS      to      CX~- 

legacies  given  to  executors.37  ecutors: 

Where  legacies  are  given  to  persons,  in  the  character  of  *executors,, 
and  not  as  marks  of  personal  regard  only,  such  bequests  given  i„  that 
are  considered  to  be  given  upon  an  implied  condition,  eonSuon  o"?  a°c-- 
mz.:  that  the  parties  clothe  themselves  with  the  character  cep'i"g"ie  office: 
in  respect  of  which  the  benefits  were  intended  for  them  (m).  "Noth- 
ing is  so  clear,"  said  Lord  Alvanley,  in  Harrison  v.  Rowley  (w),  "  as 
that  if  a  legacy  is  given  to  a  man,  as  executor,  whether  expressed  to 
be  for  care  and  pains  or  not,  he  must,  in  order  to  entitle  himself  to- 
the  legacy,  clothe  himself  with  the  character  of  executor"  (p). 

It  has,  however,  been  held  on  two  occasions  (p),  by  Shadwell,  V.-C, 
that  this  rule  does  not  extend  to  the  case  of  a  residue  :  and  his  honor 
said  there  was  no  case  which  decided  that  an  executor  should  be 
deprived  of  his  right  to  a  residue,  or  a  share  of  a  residue,  given  to 
him,  because  he  did  not  prove  the  will. 

In  order  to  make  a  proper  application  of  this  rule,  two  inquiries  are 
necessary  :  First,  When  shall  a  legacy  be  regarded  as  given  to  a  man 
in  the  character  of  executor :  Secondly,  What  shall  be  a  sufficient 
assumption  of  the  character  of  executor  to  entitle  the  legatee,  when  a 
legacy  is  so  given. 

©  Clarke  «.  Parker,  19  Ves.  18,  19.  293;  and  a  legacy  "to  my  friend  A.," 

Goldsmid  v.  Goldsmid,  19  Ves.  368.  who  is  also  named  as  executor,  is  not 

37.  In  a  gift  by  will  to  an  executor  or  in   lieu   of   commissions,  Campbell  «. 

trustee  eo  nomine,  his  qualifying  and  Mackie,  1  Dem.  185. 

acting  as  such  has  been  construed  to  be  (to)  Abbot    «.   Massie,    8   Ves.    148. 

a  condition  precedent  to  the  gift — im-  Freeman  v.  Fairlie,  3  Meriv.  31. 

plied,   if  not  expressed,  Billingslea  v.  (ra)  4  Ves.  216. 

Moore,  14  Ga.  370  ;  Kirkland  v.  Narra-  (o)  It  will  make  no  difference  that  the 

more,  105  Mass.  31;  1  Rop.  on  Leg.  executor  is  aged  and  incapable  by  bodily 

777 :  Rothmahler  v.  Cohen,  4  Desaus.  and  mental  infirmities  of  proving  the 

215  ;  and  more  especially  so  where  the  will :    Hanbury    v.   Spooner,   5  Beav. 

gift  is  made  expressly  "  for  care  and  630.    Re  Hawkins' Trust,  33  Beav.  570. 

trouble  in  executing  that  office,"  Morris  But  he  may  prove  it  at  any  time,  even 

v.  Kent,  2  Bdw.  Ch.  174.    But  an  ex-  after  the  hearing  :  Reed  v.  Devaynes,  2 

ecutor  assenting  to  a  bequest  "  in  addi-  Cox,  285.     Post,  p.  *1151,  note  (A), 

tion  to  commissions  or  allowances  they  ( p)  Griffiths  «.   Pruen,  11   Sim.  202. 

would  be  entitled  to  by  law,"  and  dying  Christian  v.   Devereux,   12  Sim.   264. 

before    probate,    will    be   entitled   to  See  also  Compton «.  Bloxham,  2  Coll. 

take,  Scofleld  «.  St.  John,  65  How.  Pr.  201. 
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First,  when  a  legacy  shall  be  regarded  as  given  to  a  legatee  in  the 
•where  a  legacy  character  of  executor  :  The  presumption  is  that  a  legacy 
as '"  iven'^^f"'***  ^^  *  person  appointed  executor  is  given  to  him  in  that 
executor  in  that  character;  and  it  is  on  him  to  show  something  in  the 

character :  '  _  ^  _ 

nature  of  the  legacy,  or  other  circumstances  arising  on 
the  will,  to  repel  that  presumption  {cj).  Thus,  inReedv.  *Devaynes(r), 
the  testator  gave  legacies  to  certain  persons  by  the  description  of  "  my 
very  good  friends,"  and  in  the  further  part  of  the  will,  desired  them 
to  act  as  executors  :  One  of  those  persons,  who  had  not  proved  the 
will,  or  acted  as  executoi*,  claimed  his  legacy  :  But  Lord  Alvanley 
said,  tliat  an  executor  so  appointed,  could  not  claim  his  legacy  with- 
out acting,  or  at  least  proving  the  will.  So  in  Stackpoole  v.  Howell  («), 
the  testator  devised  his  real  and  personal  estates  to  the  plaintiff,  and 
the  defendants  Howell  and  Maberly,  upon  various  trusts,  and  appointed 
them  executors  :  He  afterward  made  two  codicils  by  which  he  gave 
to  those  three  persons  legacies,  not  expressly  as  trustees  or  executors, 
but  by  their  names  and  descriptions  :  and  the  legacies  by  the  first 
codicil  were  classed  together,  and  of  equal  amounts,  as  were  those  in 
the  second  :  the  plaintiff  renounced  probate,  and  he  nevertheless 
claimed  the  legacies :  But  Sir  Wm.  Grant  held,  that  he  was  not 
entitled.  Again,  in  Piggott  v.  Green  (<),  a  testatrix  gives  legacies  of 
100?.  each  to  A.,  B.,  and  C,  and  in  a  subsequent  part  of  her  will,  she 
appointed  them  her  executors :  In  the  pi"eceding  clauses,  she  made 
devises  and  bequests  "  to  her  executors  thereinafter  named,"  and  "  to 
her  executors  and  trustees  :  "  A.  neither  proved  nor  acted  :  and  Sir 
L.  Shadwell,  V.-C,  held,  that  he  was  not  entitled  to  the  legacy  (m). 

But  this  presumption  will  be  rebutted,  if  it  should  appear,  either 
but  reeum  tion  ^''°'"  *^®  language  of  tlie  bequest,  or  from  the  fair  con- 
5°'told°'    ^'°^  struction  of  the  whole  will  (x),  that  the  bequest  to  a 

person,  who  is  named  executor,  is  given  to  him  inde- 
pendently of  that  character  ;   and  then  the  legatee  will  be  entitled  to 

(g)  Stackpoole  «.    Howell,  13  Ves.  (r)  3Bro.  C.  C.95.    See  posJ,  p.  *1150, 

417.     Re  Appleton,  39  C.  D.  893.    Parol  note  (/). 

evidence  is  admissible  to  rebut  this,  as  (s)  13  Ves.  417. 

well  as  every  other,  presumption.     Re  (i)  6  Sim.  72. 

Appleton,  a. :  'per  Cotton,  L.  J.,  895.  (m)  See    also    Barber  ».    Barber,    3 

Pry,   L.   J.,   duUtante.      The    former  Mylne  &  Cr.   688.    Post,   pp.   *1334, 

learned  judge,  as  will  be  seen,  doubts  *1335. 

the  qualification  contained  in  the  words  (x)  But  see  ante,  p.  *1147,  note  (j),  as 

of  the  text "  arising  on  the  Will."  to  the  suggested  admissibility  of  parol 
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*receive  the  legacy,  whether  he  accepts  the  office  or  not  (y).  Thus, 
in  Humberston  v.  Humberston  (s),  the  testator,  as  an  encouragement 
to  his  executors  (who  were  four)  to  accept  the  trust  and  executorship, 
gave  to  each  of  them  100/.  and  \%l.  for  mourning,  and  to  each  a  ring, 
and  10/.  a  year  for  their  trouble  :  And  Lord  Chancellor  Cowper  held, 
that  notwithstanding  the  condition  of  the  acceptance  might  seem  to 
run  to  all  the  legacies,  yet  the  executors,  though  they  did  not  act, 
should  have  their  rings  and  mourning,  these  being  intended  for  them 
immediately,  and  not  to  wait  their  time  of  acceptance  ;  but  that  they 
should  not  have  their  100/.  and  the  annuity  of  10/.  each.  So  in  Dix 
V.  Reed  (a),  the  testator  bequeathed  thus  :  "  I  give  to  William  Reed 
and  John  Baugley  50/.  each,  whom  I  nominate  and  appoint  executors 
in  trust  to  this  my  Will  :  the  said  bequests  to  be  upon  condition  of 
their  taking  upon  them  the  trusts  hereinafter  mentioned  :  "  In  a  sub- 
sequent part  of  the  will,  the  testator  added  :  "  I  give  unto  my  cousin, 
Thomas  King,  the  sum  of  50/.,  whom  I  appoint  as  joint  executor  in 
trust  in  this  my  Will  :  "  Reed  and  Baugley  proved  the  will  ;  but  King 
■declined  proving  it,  and  did  not  interfere  in  the  trusts  :  It  was  insisted 
that  he  was  not  entitled  to  the  legacy  of  50/.:  The  Master  reported 
the  legacy  to  be  due,  but  an  exception  was  taken  to  the  report :  And 
Sir  John  Leach,  V.-C,  overruled  the  exception,  observing,  that  he 
considered  the  gift  *rather  intended  in  respect  of  the  legatee's  rela- 
tionship than  of  his  office.  So  in  Bubb  v.  Yelverton  (5),  where  a 
testator  appointed  his  "  friend "  P.  his  executoi*,  and  gave  him  a 
legacy  "  as  a  remembrance,"  and  P.  did  not  act  as  executor,  it  was 
held  by  Lord  Romilly,  M.  R.,  that  he  was  entitled  to  the  legacy  with- 
out proving  the  will. 

So  in  Burgess  w.  Burgess  (c),  a  legacy  given  to  the  testator's  trustees 
and  executors,  as  a  mark  of  his  respect  for  them,  was  held  by  Knight 

{y)  The  fact  of  a  legacy  being  payable  Appleton,  29  C.  D.893.  In  this  last  deci- 
to  a  legatee  (who  is  named  as  one  of  the  sion  the  Court  of  Appeal  questioned  the 
•executors)  after  the  death  of  a  tenant  case  of  Jewis  «.  Lawrence,  L.  R.  8  Bq. 
for  life  rebuts  the  presumption  that  the  345,  in  which  it  was  held  that  the  in- 
legacy was  given  to  him  in  his  charac-  equality  in  the   subject-matter  of  the 
ter  of  executor.     Re  Reeve's  Trusts,  4  bequests  made  to  two  legatees,  each  of 
C.  D.  841.    The  mere  fact,  however,  whom  was  named  executor,  was  suflB- 
that  the  gift  of  the  legacy  precedes  the  cient    to   rebut    the    above   presump- 
appointment  of  the  legatee  as  executor  tion. 
or  that  the  legacies  to  several  persons  (z)  1  P.  Wms.  333. 
appointed  executors  differ  either  in  their  {a)  1  Sim.  &  Stu.  337. 
■amount  or  subject-matter  is  not  enough  (b)  L.  R.  13  Eq.  131. 
by  itself  to  rebut  the  presumption.     Re  (c)  1  Coll.  367. 
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Bruce,  V.-C,  not  to  be  revoked  by  a  codicil  appointing  other  trustees- 
and  executors  in  their  room,  and  giving  a  legacy  of  equal  amount  to- 
the  newly  appointed  trustees  and  executors,  in  similar  language  {d). 

Again,  in  Cockerell  v.  Barber  (e),  a  testator,  after  giving  a  legacy 
to  his  friend  and  partner,  Mr.  Palmer,  appointed  him  one  of  his  exec- 
utors, and  made  other  devises  and  bequests  in  his  favor,  so  that  Mr. 
Palmer  was  entitled  under  the  will  to  much  greater  benefits  than  any 
of  the  other  executors  :  By  a  codicil,  in  which  Mr.  Palmer  was 
described  as  one  of  the  executors,  a  further  legacy  was  bequeathed  to- 
him  :  And  Lord  Eldon,  C,  held  that  these  legacies  were  not  given  to- 
him  in  his  character  of  executor  :  But  his  lordship  took  occasion  to 
lament  the  infringement  of  the  old  simple  rule,  that  if  a  man  was 
named  executor,  and  had  a  legacy  given  to  him,  he  should  not- 
have  the  legacy,  if  he  did  not  take  the  office  (/").  So  in  Wildes  v. 
Davies  (g),  where  a  testator  by  a  *codicil  gave  to  M.  200^.,  and  named 
him  joint  executor  with  the  executors  in  the  will ;  and  in  case  the  tes- 
tator's son  should  die  lunatic,  then  he  gave  200?.  to  the  said  M.;  it 
was  held,  by  Stuart,  V.-C,  that  the  latter  gift  was  not  annexed  to  • 
the  office. 

Secondly,  What  shall  be  a  sufficient  assumption  of  the  character  of 
executor,  to  entitle  the  legatee,  when  a  learacy  is  sfiven 

what   is   a   Buffl-  ,  .       .  '  ,  „      -r^     ,      ,  ,  .„ 

cient  assumption  to  him  in  that  character  ?    It  the  lesratee  prove  the  will 

of    the   office    to        .  ,  .  .  t         .         f  i,,    ,  „. 

satisfy  the  oondi-  With  an  intention  to  act  under  it,  that  will  be  a  suffi- 
cient performance  of  the  condition  :  or  if  he  unequiv- 
ocally manifest  an  intention  to  act  in  the  executorship,  as  by  giving 
directions  about  the  funeral  of  the  testator,  and  be  prevented  by  death 
from  further  entering  upon  his  office,  that  will  also  be  a  performance 

(3)  See  also  Compton  v.  Bloxham,  2  recent  authorities :  And  the  same  re- 
Coll.  201,  202,  where  the  same  judge  mark,  perhaps,  applies  to  the  principal 
said  that  the  courts  had  struggled  decision  of  the  same  learned  judge  in 
against  the  effect  of  a  general  rule,  the  Reed  n.  Devaynes  (stated  ante,  p.  *1147), 
propriety  of  which  had  been  doubted.  inasmuch  as  it  appears  from  the  report 
See  also  Re  Denby,  3  De  Gex,  F.  &  J.  In  Cox,  that  the  legacy  was  given  to 
350-  the  executors,  "  as  a  mark  of  my  grati- 
(e)  2  Russ.  Chanc.  Cas.  585.  tude  for  the  friendship  they  have  shown 
(/)  Lord  Alvanley,  in  Reed  v.  De-  me:"  which  words,  it  would  seem, 
vaynes,  2  Cox,  285,  said  that  he  thought  would  rebut  the  presumption  that  the 
a  child,  who  had  a  portion  left  him  by  bequest  was  given  to  them  in  their 
a  will,  in  which  he  was  appointed  ex-  character  of  executors, 
ecutor,  could  not  take  the  portion  unless  (g)  1  Sm.  &  G.  475  ;  22  L.  J.  Ch.  497. 
he  acted  as  executor  :  But  this  may  be  See  Re  Appleton,  29  C.  D.  893,  in  whicht 
considered  inconsistent  with  the  more  this  case  is  explained. 
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of  the  condition  (A).  Thus  in  Hamson  v.  Rowley  (%),  the  testatrix 
bequeathed  to  her  executors  100^.  each  for  their  care  and  loss  of  time  : 
One  of  the  executors  survived  the  testatrix  so  short  a  time,  that  he  was 
'  prevented  from  joining  with  his  co-executors  in  proving  her  will,  but 
he  concurred  with  them  in  giving  directions  respecting  her  funeral, 
and  in  paying  certain  sums  for  burial  fees,  making  the  coffin,  and 
opening  the  vault,  in  consequence  of  those  directions  :  And  Lord 
Alvanley  decided  that  his  executors  were  entitled  to  the  legacy.  In 
this  case  his  lordship  *declined  determining  whether,  if  the  executor 
had  died  without  knowing  that  he  was  appointed  executor,  or  mani- 
festing any  intention  to  take  upon  him  the  trust  (as  if  he  had  died  at 
a  distance,  before  the  information  reached  him),  he  would  have  been 
entitled  (K). 

In  Hollingsworth  v.  Grasett  {f),  a  testator  bequeathed  his  residuary 
estate  to  A.,  the  executor  and  trustee  of  his  will ;  with  a  gift  over  in 
case  of  the  death  of  A.,  so  that  he  might  not  be  enabled  to  perform  the 
duties  thereby  required  of  him  :  A.  proved  the  will,  but  died  before 
he  had  fully  performed  the  trusts  of  it :  And  it  was  held  by  Sir  L. 
Shadwell,  V.-C,  that  A.,  by  merely  proving  the  will,  entitled  himself 
to  the  residue  absolutely. 

But  the  conduct  of  an  executor,  after  proving  the  will,  may  be  such 
as  to  demonstrate,  that  instead  of  a  bona  fide  intention  to  execute  the 
trusts,  he  procured  probate  as  a  means  of  enabling  him  to  violate,  in 
the  grossest  manner,  the  confidence  reposed  in  him  by  the  testator : 
In  such  a  case,  the  mere  act  of  proving  the  will  cannot  entitle  him  to 
the  legacy  meant  for  him.  Thus  in  Harford  v.  Browning  {m),  Mr. 
Morris  (one  of  four  executors)  had  a  legacy  of  1,600^.  and  an  annuity 

Qi)  If  an  executor  proves,  and  bona  shown  an  intention  to  act  under  the 
Jlde  acts  as  such,  any  time  before  the  trusts  of  the  will,  to  entitle  his  repre- 
real  business  of  administering  the  estate  sentative  to  the  legacy.     Lewis  ».  Ma- 
is concluded,  he  is  entitled  to  his  leg-  thews,  L.  E.  8  Eq.  277. 
acy :  Angermann  v.  Ford,  39  Beav.  349.  (i)  4  Ves.  313. 

Ante,  p.  *1147,  note  (o).     So  where  an  {k)  4  Ves.  315.     In  Brydges  ®.  Wot- 

executor,  to  whom  a  legacy  was  left  for  ton,  1  Ves.  &  Beam.  134,  a  trustee  dying 

his  trouble,  being  in  Australia  at  the  nineteen   months    after    the  testatrix, 

death  of  the  testator,  sent  home  a  power  without  having  acted,  was  held  entitled 

of  attorney,  under  which  another  per-  to  the  legacy  given  as  a  token  of  regard, 

son  administered  the  estate,  and  under  and  a  recompense  for  his  trouble ;  no 

which  the  rents  of  the  real  estate  were  refusal  or  neglect  to  act,  where  neces- 

received,  and  the  executor  died,  without  sary,  appearing, 

proving  the' will,  it  was  held  by  Malins,  (i)  15  Sim.  53. 

V.-C.   that  the  executor  had  sufficiently  (m)  1  Cox,  803. 
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of  lOOZ.  given  to  him  by  the  testator,  upon  proving  the  will,  and  tak- 
ing upon  himself  the  execution  of  it :  Morris  concurred  in  the  probate,, 
and  shortly  afterward  eloped  with,  and  married  abroad,  the  infant 
daughter  of  the  testator,  who  was  beneficially  interested  under  the 
will :  With  the  exception  of  probate,  Morris  never  acted  as  executor, 
and  in  consequence  of  his  misconduct,  he  was  restrained  by  the  Court 
of  Chancery  from  interfering  in  the  trust  of  the  will  :  And  Lord 
Thurlow  determined,  that  Morris'  concurrence  in  the  probate,  under 
these  circum*stances  did  not  entitle  him  either  to  the  legacy  or  the 
annuity. 

In  Baker  v.  Martin  (n),  a  testator  directed  that  100?.  should  be 
Where  an  annuity  annually  paid  to  one  of  his  executors,  for  his  trouble  in 
tor"for*hmroSl  superintending  his  concerns,  until  a  final  settlement  of 
We'"  shall  cease,  jjjg  affairs  shpuld  take  place  :  The  executor  proved  and 
acted  :  Some  time  after  the  testator's  death,  a  suit  was  instituted  for 
the  administration  of  his  estate,  but  no  receiver  was  appointed,  and 
some  of  the  assets  were  still  outstanding  :  Sir  L.  Shadwell,  V.-C,  held 
that  the  annuity  did  not  cease  on  account  of  the  institution  of  the 
suit. 

A  request  by  a  testator  that  a  handsome  gratuity  should  be  given 
Beqnest     of    a  to  each  of  his  executors,  is  void  for  uncertainty  (o). 
to?y"^to°  «^a-       In  conclusion,  it  may  be  mentioned,  that  where  per- 
">"•  sonal  property  is  bequeathed  to  executors  as  trustees,, 

ecutor'ie  afee  ac-  *^®  probate  of  the  will  is  an  acceptance  of  the  trusts  ( jo). 
cepting  the  office.  j^  the  case  of  Messenger  v.  Andrews  (cj),  a  testator 
gave  a  specific  bequest  to  A.,  and  directed  that,  in  consideration  of 
the  bequest,  A.  should  pay  his  debts  ;  and  made  A.  his  residuary 
legatee  and  executor  :  And  Lord  Lyndhurst,  C,  held,  that  the  paj^- 
ment  of  the  debts  was  a  condition  annexed  to  the  specific  bequest,  and 
that  if  A.  accepted  the  bequest,  he  was  bound  to  pay  the  debts,  though 
they  should  far  exceed  the  amount  of  the  property  bequeathed  to  him. 

In  Henvell  v.  Whitaker  (f),  the  testator  directed  his  just  debts  and 
funeral  expenses  to  be  fully  paid  and  satisfied  by  his  executor  there- 
inafter named  :  And  Sir  John  Leach,  M.  R.,  held,  that  this  was  a  con- 
dition imposed  upon  the  executor,  to  satisfy  the  testator's  debts  and 
funeral  expenses  as  far  as  all  the  property,  which  he  derived  under  the 
testamentary  disposition,  would  extend,  whether  real  or  personal. 


in)  8  Sim.  25. 

(r)  3  Russ.    Clianc.   Cas.    343.     See 

(o)  Jubber  «.  Jubber,  9  Sim.  603. 

also  Dover  ®.  Gregory,  10  Sim.  393, 

(p)  Mucklow  «.  Fuller,  Jacob.  198. 

399. 

(?)  4  Russ.  Chanc.  Cas.  478. 
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*In  conjunction  with  the  subject  of  conditional  legacies,  it  may  be 
proper  to  mention,  that  where   there  is  a  bequest   of 

.  »         ,  n       ,        ,       ,  Legacies  directed 

money  to,  or  in  trust  for,  legatees  absolutely,  but  with   *«  be  enjoyed  in 

~i'        .•  e  1  .  ,.        .  a  particular  mode, 

a  direction  lor  the  enjoyment  or  application  of  the  or  applied  in  a 
money  in  a  particular  mode,  for  their  benefit,  as  where  it  ^*'  ""^  ^  '""^ 
is  given  to  purchase  an  annuity  for  the  legatee  (s),  or  to  place  him  out 
apprentice  (t),  or  to  enable  him  to  take  holy  orders  (u),  or  "  toward 
purchasing  a  country  residence"  (a;),  the  legatees  will  be  entitled  to 
receive  the  capital  money  immediately,  regardless  of  the  particular 
modes  directed  for  the  enjoyment  or  application  (y). 

Cases  also  occur  where  the  testator  gives  a  present  interest  in  money 
to  a  legatee,  though  the  application  of  it  is  to  be  regu-  r„,e  as  to  absolute 
lated  by  the  discretion  of  someone  else  (2).     As  to  such  s'f^'  with  a  rev- 

■'  ^  '  ocation  or  quali- 

cases,  the  rule  is,  that  where  a  legacy  is  ffiven,  but  the  fleation  of  them 

.        .  .    '  o      ./  o  J  (or  purpose* 

application  of  it  is  prescribed  by  the  testator  himself,  or  which  fail, 
left  by  him  to  the  discretion  of  some  other  person  if  that  discretion  is 
not  exercised,  or  an  accident  happens  which  prevents  the  employ- 
ment of  it  in  the  way  which  is  contemplated,  the  gift  prevails  :  The 
mode  of  application  may  fail,  but  that  will  not  interfere  with  the  sub- 
stance of  the  gift  (a). 

But  here  it  may  be  advisable  to  refer  to  an  important  distinction 
with  respect  to  wills  in  which  there  is  first  a  gift  absolute  in  form,  and 
then  a  revocation  or  qualification  of  it  for  purposes  which  fail.  As  to 
such  bequests,  the  rule  is,  that  if  the  testator  leaves  a  legacy  abso- 
lutely as  regards  his  estate,  but  restricts  the  mode  of  the  legatee's 
enjoyment  of  it  to  secure  certain  objects  for  the  benefit  of  the  lega- 
tee— *upon  failure  of  such  objects,  the  absolute  gift  prevails  (V)  :  But 
if  there  is  no  absolute  gift,  as  between  the  legatee  and  the  estate,  but 
particular  modes  of  enjoyment  are  prescribed,  and  those  modes  of 
enjoyment  fail,  the  legacy  forms  part  of  the  testator's  estate,  as  not 
having,  in  such  event,  been  given  away  from  it  (c). 

(«)  Ante,  p.  *1061 :  but  the  legatee  is  (jj)  See  also  Lewes  «.  Lewes,  16  Sim. 

not  entitled  to  receive  the  capital  money  266.     Noel  -b.  Jones,  16  Sim.  309.     Re 

where  a  condition  subsequent  is  attached  Skinner's  Trusts,  1  Johns.  &  H.  103. 

to  the  annuity,  Hatton  v.  May,  3  C.  D.  (z)  Gough  «.  Bull,  16  Sim.  45. 

148.  (as)  Gough  «.   Bult,  16  Sim.  54,  by 

(«)  Barlow    v.   Grant,   1    Vern.   355.  Lord    Cottenham.    Lord    Lonsdale  v. 

Nevill  ®.  Nevill,  3  Vern.  431.     Barton  Berchtoldt,  8  Kay  &  J.  185.     Presant 

®.  Cooke,  5  Ves.  461.  «.  Goodwin,  1  Sw.  &  Tr.  544. 

(«)  Barton  v.  Cooke,  5  Ves.  463,  by  (J)  Campbell  v.   Brownrigg,  1  Phill. 

Lord  Alvanley.  301. 

(ii!)  Knox  ®.  Hotham,  15  Sim.  83.  (c)  Lassence  ®.  Tierney,  1  Mac.  &  G. 
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SECTION  VII. 
Of  cumulative  legacies. 

Legacies  are  said  to  be  cumulative,  as  contradistinguished  from 
such  as  are  merely  repeated.  Where  the  testator  has  twice  bequeathed 
a  legacy  to  the  same  person,  it  becomes  a  question,  whether  the 
legatee  be  entitled  to  both,  or  one  only  :  i.  e.  whether  the  second 
legacy  shall  be  regarded  as  merely  a  repetition  of  the  prior  bequest ; 
or  whether  it  8h",ll  be  construed  as  an  additional  bounty,  and  cumu- 
lative to  the  former  benefit.  On  this  point,  the  intention  38  of  the 
testator  is  the  rule  of  construction  {d). 

The  oases  in  which  this  question  arises,  may  be  classed  under 
two  heads  :  1st,  Where  there  is  no  evidence  of  the  testator's  in- 
tention apparent  on  the  face  of  will ;  2nd,  Where  there  is  such 
internal  evidence. 

1st.  Where  there       *lst.  Where  there  is  no  internal  evidence  of  intention, 
deMe"oT°iiteii-  t^^  following  positions  of  law  appear  established  : 
*'™-  I.  If  the  same  specific  thing  is  bequeathed  twice  to  the 

same  legatee  in  the  same  will,  or  in  the  will,  and  again  in  a  codicil, 
in  that  case  he  can  claim  the  benefit  only'  of  one  legacy,  because  it 
oould  be  given  no  more  than  once  (e). 

II.  Where  two  legacies  of  quantity  oi  equal  amount  are  bequeathed 
to  the  same  legatee  in  one  and  the  same  instrument,  there  also  the 
second  bequest  is  considered  a  mere  repetition,39  and  he  shall  be  en- 
titled to  one  legacy  only  (/). 

551,  561,  563,  by  Lord  Cottenham,  in  erence  to  G-ardner  v.  Barker,  that  there 

his  judgment,  in  which  the  previous  is  no  general  rule  that  maintenance  in 

authorities    are   examined.      See   also  such  a  gift  will  be  limited  to  minority 

Gompertz  ii.  Gorapertz,  2  PhlU.   107.  and  not   extended    to    life.     See    also 

Bell  i>.   Jackson,   1    Sim.   N.   S.   547.  Knapp  v.  Noyes,  Ambl.  661. 

Cooper  ».  Mantell,  33  Beav.  331.     Thus  38.  Orrick  «.  Boehm,  49  Md.  73. 

sometimes  a  gift  for  maintenance  and  (d)  Ridges  v.  Morrison,  1  Bro.  C.  C. 

education  has  been  held  to  determine  389.     Coote  v.  Boyd,  3  Bro.  C.  C.  587. 

with  miaority,  as  in  Badham  v.  Mee,  1  Toller,  834.     Lobley  «.  Stocks,  19  Beav. 

Euss.  &  M.  631.     See  also  Gardner  ii.  393. 

Barker,   18  Jur.   N.    S.   508.     But  it  («)  Toller,  835.    Suisse  «.  Lowther,  3 

seems  from    the    case    of    Soames  i\  Hare,  434,  483. 

Martin,  10  Sim.  387,  followed  in  Wil-  89.  The   following    are    substituted 

kins  ».  Jodrell,  13  C.  D.  564,  in  pref-  and  not  cumulative  gifts :  Legacies  of 

(/)  Swinb.  Pt.  7,  s.  21,  pi.  13.  Go-  Garth  v.  Meyrick,  1  Bro.  C.  C.  80. 
dolph.  Pt.  3,  c.  36,  s.  46.  Greenwood  Holford  v.  Wood,  4  Ves.  75.  Manning 
V.  Greenwood,  1  Bro.  C.  C.  SO,  in  notis.      v.  Thesiger,  3  M.  &  K.  29 
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III.  Where  two  legacies  of  quantity  of  unequal  amount  are  given 
to  the  same  person  in  the  same  instrument,^  the  one  is  not  merged  in 
the  other,  but  the  latter  shall  be  regarded  as  cumulative,  and  the 
legatee  is  entitled  to  both  (gr). 

IV.  Lastly,  where  two  legacies  are  given  simpliciter  to  the  same 
legatee,  by  different  instruments,  in  that  case,  also,  the  presumption 
is,  that  the  latter  is  cumulative,*!  whether  its  amount  be  equal  (A) 
or  unequal  (i)  to  the  former  (k). 

$400  each  to  two  granddaughters,  A. 
aud  B.,  the  Interest  payable  to  them 
until  they  arrive  at  twenty-one.  "I 
further  order  my  executors  to  pay  out 
of  my  estate  $400  to  A.  one  year  after 
my  decease,  and  to  pay  B.  $400  two 
years  after  my  decease  in  full  of  their 
legacies  bequeathed  to  them."  Jones  i). 
€reveling,  1  Zab.  573,  revg.  4  Harr.  128. 
And  in  the  same  will  legacies  of  $350  to 
five  children  of  A.  "  when  they  come 
■of  age,"  and  a  devise  to  B.  charged 
with  payment  of  $350  to  the  children 
of  A.  as  they  arrive  at  the  age  of  twenty- 


one.      De    Witt   4).   Yates,   10   Johns. 
156. 

40.  But  where  an  increasing  income 
is  given  to  a  child  with  advancing  years, 
the  new  amount  is  a  substitution  for  the 
former  one  ;  e.  g.,  $4000  annually  at 
twenty-one,  $6000  per  annum  at  twenty- 
flve,  $10,000  per  annum  at  thirty. 
Sears  «.  Hardy,  130  Mass.  524. 

(p')  Swinb.  Pt.  7,  s.  31,  pi.  13.  Curry 
V.  Pile,  2  Bro.  C.  C.  225.  Windham  v. 
Windham,  Finch,  H.,  367.  Yockney«. 
Hansard,  3  Hare,  620,  623. 

41.  Thus,  a  legacy  of  $1000  to  A. 


(Ji)  Swinb.  Pt.  7,  s.  21,  pi.  18. 
<Jodolph.  Pt.  3,  c.  36,  s.  46.  Wallop  v. 
Hewett,  3  Chanc.  Rep.  70.  Newport 
«.  Kynaston,  Finch,  R. ,  294.  Baillie  v. 
Butterfield,  1  Cox,  393.  James  v.  Sem- 
mens,  3  H.  Blackst.  319.  Benyon  v. 
Benyon,  17  Ves.  34.  Forbes  v.  Law- 
rence, 1  Coll.  495.  Lee  v.  Pain,  4  Hare, 
210.  But  not  apparently  where  the  in- 
struments are  executed  at  the  same 
time:  Whyte  v.  Whyte,  L.  R.  17 
j;q.  50. 

(i)  Pitt  «.  Pidgeon,  1  Chanc.  Cas. 
301.  Masters  «.  Masters,  1  P.  Wms. 
433.  Hooley  v.  Hatton,  3  Dick.  461. 
Hodges  «.  Peacock,  3  Ves.  735.  Wray 
-».  Field,  6  Madd.  300.  Mackenzie  v. 
Mackenzie,  3  Russ.  Chanc.  Cas.  373, 
273.  Watson  v.  Reed,  5  Sim.  431.  Guy 
«.  Sharp,  1  M.  &  K.  589.  Gordon  d. 
Hoffman,  7  Sim.  39  :  In  the  last  case, 
the  testator,  by  his  will,  gave  to  his  son 
a  legacy  of  three  thousand  pounds,  and, 
by  a  codicil,  a  legacy  of  4  0001.  in  addi-  ■ 


tion  to  the  legacy  of  two  thousand 
pounds  given  by  his  will:  And  Sir  L. 
Shadwell,  V.-C,  held,  that  the  son  was 
entitled  to  the  legacy  of  3,000^  in  addi- 
tion to  the  legacy  of  4,0001.  See  also 
Accord.  Mann  v.  Puller,  Kay,  634.  See 
further  Att.-Gen.  v.  George,  8  Sim.  138. 
Spire  1).  Smith,  1  Beav.  419.  Robley  v. 
Robley,  2  Beav.  95.  Tweedale«.  Twee- 
dale,  10  Sim.  453.  Hertford  i).  Lowther, 
7  Beav.  107.  Lyon  v.  Colville,  1  Coll. 
449. 

(k)  By  Sir  J.  Leach,  V.-C,  in  Hurst 
V.  Beach,  5  Madd.  358.  Russell  ■». 
Dickson,  4  H.  L.  C.  293.  Johnstone  ». 
Lord  Harrowby,  Johns.  425.  1  De  Gex, 
F.  &  J.  183.  Cresswell  «.  Cresswell, 
L.  R.  6  Eq.  69.  Wilson  v.  O'Leary,  L. 
R.  7  Ch.  448.  But  the  presumption 
may  be  rebutted  if  the  court  can  find 
in  the  context  of  the  instruments  an  in- 
tention that  the  latter  gift  shall  be  sub- 
stitutional :  Russell  v.  Dickson,  4  H.  of 
L.  393. 
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*It  may  be  observed  here,  that  if  the  Court  of  Probate  has  granted 
probate,  as  of  a  will  and  codicil,  this  is  conclusive  of  the  fact  of  their 
being  distinct  instruments,  though  written  on  the  same  paper  {I).  So 
if  two  instruments  have  been  admitted  to  probate  in  the  Court  of 
Probate  as  one  testament,  a  court  of  construction  is  bound  to  consider 
them  as  such  {m). 

2nd.  Where  there  is  internal  evidence  of  the  intention  of  the  tes- 
Zndiy.  Where  tator.  In  many  cases,  the  will  or  codicil  affords  intrinsie 
evidence  'of'^'^m-  evidence  that  the  second  gift  was  intended  by  the  tes- 
tention.  tator  as  a  mere  substitution  for  the  first  ;  42  and  conse- 


and  a  like  legacy  among  other  legacies 
in  a  codicil  two  years  later  were  held  to 
be  cumulative  in  Hollister  ®.  Shaw,  46 
Conn.  348.  So,  two  similar  demonstra- 
tive legacies  (fifteen  shares  of  preferred 
stock  and  one  mortgage  bond  of  a  cer- 
tain railway),  one  in  a  will  written  by 
testator  and  the  other  in  a  codicil  after- 
ward dictated  by  him,  "in  addition  to 
what  I  have  given  her,"  although  at 
the  time  of  making  the  will  testator 
had  only  fifteen  shares  of  the  stock. 
Sponsler's  Appeal,  107  Pa.  St.  95.  So, 
legacies  of  different  amounts  in  will  and 
codicil,  the  latter  "in  addition  to  the 
amount  given  them  in  my  said  Will." 
Barnes  v.  Hanks,  55  Vt.  317.  So,  $3000 
to  A.  and  B.  and  the  survivor  of  them, 
and  in  a  codicil  three  years  later,  "  I 
give  to  A.  in  trust  for  B.,  to  be  used  in 
his  discretion  for  the  necessities  of  B. ," 
$3000,  Utley  «.  Titcomb,  63  N.  H.  139  ; 
or  an  annuity  in  the  will  and  a  money 
legacy  for  a  different  amount  in  the 
codicil,  Mainf old's  Appeal,  136  Pa.  St. 
508.  See,  too,  Noel  11.  Noel,  86  Va.  109. 
But  the  new  provision  is  a  substitute 
for  the  former  one  where  testator  by 
his  will  created  a  trust  of  $5000  for 
B.'s  life  with  remainder  to  his  issue, 
and  the  devise  of  a  house  to  B.'s  wife, 
and  afterward,  by  a  codicil,  a  trust  of 
$7000  to  B.  for  life,  with  no  remainder 
to  his  issue,  a  devise  of  the  same  house  to 
B.  and  the  express  increase  of  a  legacy 
jn  the  will  to  C.  Wainwright  v.  Tucker- 
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man,  130  Mass.  333.  So  too,  two 
legacies  of  the  same  amount  to  same 
beneficiary  in  lists  of  beneficiaries  in 
the  will,  and  in  a  codicil  one  year  later 
which  used  the  word  ' '  more "  when 
other  legacies  were  increased.  Rice 
«.  Boston  Seaman's  Aid  Society,  56 
N.  H.  191. 

(0  Baillie  v.  Butterfield,  1  Cox,  393. 
See  also  Campbell  «.  Radnor,  1  Bro.  C. 
C.  373,  by  Lord  Loughborough.  Mar- 
tin «.  Drinkwater,  3  Beav.  215.  Russell 
v.  Dickson,  3  Dr.  &  Warr.  133,  137. 

(ot)  Heming  «.  Clutterbuck,  1  Bligh, 
N.  S.  491,  493.  Brine  i>.  Perrier,  7 
Sim.  549.  But  see  also  "Walsh  v.  Glad- 
stone,.  1  Phill.  Ch.  C.  394.  Ante,^. 
*474. 

43.  The  expression  used  may  show 
that  the  testator  did  not  intend  an  addi- 
tional gift,  as  in  the  case  of  a  legacy  to 
A.,B.,  and  C,  and  a  subsequent  legacy 
to  A.  "  in  full  of  all  bequests  to  him," 
Mason  i>.  Methodist  Episcopal  Church, 
13  C.  E.  Green  47 ;  or  legacies  of 
$8000  to  A.  and  $8000  to  the  children 
of  B.  (of  whom  A.  was  one), ' '  each  child 
to  have  share  and  share  alike,"  Orrick 
».  Boehm,  49  Md.  73 ;  or  a  specific 
devise  to  son  A.  "in  full  of  his  share  " 
of  estate,  and  residue  to  his  children, 
Dickison  «.  Dickison,  38  N.  E.  Rep. 
793  (111.  1893) ;  or  a  gift  of  residue  to 
nephews  and  grand-nephews  with  pro- 
vision substituting  issue  of  any  nephew 
dying  before  testator's  death  will  not 
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quently  that  one  legacy  alone  was  intended  (o):  For  example,  where  a 
later  codicil  appears  to  be  a  mere  copy  of  the  former,  with  the  addi- 
tion of  a  single  legacy  (p),  or  when  it  is  manifest  that  the  latter  instru- 
ment was  made  for  the  purpose  of  ex*plaining  or  better  ascertaining 
the  legacies  bequeathed  by  the  former  i^q). 

So  if  in  two  instruments  the  legacies  are  not  given  simpliciter,  but 
the  motive  of  tlie  gift  is  expressed,  and  in  both  the  instruments  the 
same  motive  is  expressed,  and  the  same  sum  is  given,  the  court  con- 
siders the  two  coincidences  as  raising  a  presumption  that  the  testator 
did  not,  by  the  second  instrument,  mean  a  second  gift,  but  meant  only 
a  repetition  of  the  former  gift  (r).  But  the  court  raises  this  presump- 
tion onlv  where  the  double  coincidence  occurs  of  the  same  motive  and 


entitle  a  grand-nephew  whose  father 
died  before  testator  to  a  double  share, 
Meeker  «.  Meeker,  4  Redf.  39  ;  or  a 
gift  of  life  insurance  to  two  daughters, 
and  if  this  should  not  make  their  shares 
equal  to  the  other  children,  the  defi- 
ciency to  be  made  up  from  the  balance 
of  the  estate,  Kyne  v.  Kyne,  48  la.  31  ; 
or  that  he  intended  it  to  be  additional, 
as  in  the  case  of  legacies  to  A.,  B. ,  and 
C.  followed  by  "  I  desire  that  the  houses 
on  V.  Street  be  sold,  and  I  bequeath  the 
proceeds  to  all  the  above  named  legatees 
in  the  proportion  that  the  legacies  shall 
have  to  said  gross  proceeds,"  Cham- 
bers ».  Chambers,  41  La.  An.  443. 

(o)  See  Martin  «.  Drinkwater,  3  Beav. 
315.  Yockney  i>.  Hansard,  3  Hare,  630. 
Russell  ».  Dickson,  3  Dr.  &  Warr.  183. 
4  H.  L.  C.  393.  Where  a  testator,  hav- 
ing given  a  general  legacy,  by  a  subse- 
quent instrument  makes  it  specific,  the 
ademption  of  the  specific  legacy,  with- 
out more,  will  not  set  up  the  general 
legacy  :  Hertford  i>.  Lowther,  7  Beav. 
107. 

(p)  Coote  V.  Boyd,  2  Bro.  C.  C.  531. 
Moggridge  «.  Thackwell,  1  Ves.  473. 

(q)  See  upon  this  subject.  Mayor  of 
London  «.  Russell,  Finch,  R.,  390. 
Duke  of  St.  Albans  v.  Beauclerk,  3 
Atk.  636.  Jackson  v.  Jackson,  3  Cox, 
35.    Allen  «.  Callow,  3  Ves.  389.    Bar- 


clay V.  Wainwright,  3  Ves.  463.  Os- 
borne D.  Duke  of  Leeds,  5  Ves.  369. 
Currie  «.  Pye,  17  Ves.  462.  Att.-Gen. 
v.  Harley,  4  Madd.  363.  Gillespie  ». 
Alexander,  3  Sim.  &  Stu.  145.  Hem- 
ming V.  Gurrey,  1  Sim.  &  Stu.  311. 
Fraser  v.  Byng,  1  Russ.  &  M.  90. 
Strong  ■».  Ingram,  6  Sim.  197.  Adnam 
D.  Cole,  6  Beav.  353.  Saurey  «.  Rum- 
ney,  5  De  G.  &  Sm.  698.  Tuckey  «. 
Henderson,  33  Beav.  174.  If  a  testator 
expressly  declares  one  gift  to  be  in  ad- 
dition to  another,  and  in  another  in- 
stance makes  a  gift  without  any  such 
declaration,  this  is  a  circumstance  to 
show  that  the  latter  was  intended  not 
to  be  additional  but  in  substitution : 
Russell  «.  Dickson,  3  Dr.  &"Warr.  139, 
2Jer  Sugden,  C.  of  Ireland.  See  the 
remarks  of  Wigram,  V.-C,  on  this 
point,  in  Lee  v.  Pain,  4  Hare,  319- 
331,  333. 

(;•)  Benyon  v.  Benyon,  17  Ves.  34. 
Hurst  V.  Beach,  5  Madd.  358,  by  Sir 
John  Leach,  V.-C.  Where  a  testatrix, 
by  her  will,  gave  an  annuity  "  to  my 
servant  E.  H,"  and,  by  a  codicil,  an 
annuity  of  the  same  amount  "  to  my 
servant  E.  H.,"  the  bequests  were  held 
to  be  cumulative,  the  word  "servant" 
not  expressing  tlie  motive,  but  being 
descriptive  only  :  Roch  «.  Callen,  6 
Hare,  531. 
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testator^s 
tion. 


the  same  sum  in  both  instruments  (s).  It  will  not  raise  it  if  the  same 
motive  be  expressed  in  both  instruments,  and  the  sums  be  different : 
Consequently,  the  legatee  is  in  such  case  entitled  to  both  sums  (i). 

On  the  other  hand,  the  ordinary  inference  that  legacies  are  cumula- 
tive, arising  from  the  fact  of  their  being  of  unequal  amount,  or  of 
their  being  given  by  different  instruments,  may  *be  strengthened  by 
internal  evidence  :  as,  where  one  is  given  generally,  and  the  other  for 
an  express  purpose  :  or  where  one  reason  is  assigned  for  the  former, 
and  another  for  the  latter  (?/)  ;  oi'  where  the  legacies  are  not  ejusdem 
generis,^^  as  where  an  annuity  and  a  sum  of  money  are  given  (x),  or 
two  annuities  of  the  same  amount  by  different  instruments,  the  one 
payable  quarterly,  the  other  half  yearly  {y)  ;  or  where  one  legacy  is 
vested  and  another  contingent  (z). 

Before  leaving  this  subject  it  is  necessary  to  take  some  notice  of 
„     ,     .,  .  the  question  as  to  the  admissibility  of  parol  evidence,  to 

Parol  evidence  of  ^  j  r  ? 

show  that  the  testator  did  or  did  not  intend  a  double 
benefit.     In  the  case  of  Hurst  v.  Beach  (a),  Sir  John 

(s)  Mackinnon  v.  Peach,  3  Keen,  555.      ».   Rogers,    9  Cush.  391.     Or  one  an 

annuity  and  the  other  residuary,  as 
where  testator  gives  his  widow  an 
annuity  of  $8000  and  one-third  of  the 
residue  of  the  estate,  the  principal  fund 
set  apart  to  provide  for  the  annuity 
will  form  part  of  the  residue  in  which 
she  shares,  Power  v.  Cassidy,  79  N.  Y. 
603  ;  or  the  case  of  an  annuity  to  chil- 
dren of  $5000  each,  after  other  bequests 
and  direction  to  accumulate  surplus  in- 
come for  ten  years  and  then  pay  net 
inc»me  to  the  surviving  children,  Par- 
nam  ».  Parnam,  53Conu.  861.  ^0,0,  spe- 
cific and  residuary  devise,  Biedler  ®. 
Biedler,  87  Va.  300. 

(«)  Masters  v.  Masters,  1  P.  Wms.  423, 
424.  See  also  Att.-Gen.  ii.  George,  8 
Sim.  138. 

{tj)  Currie  v.  Pye,  17  Ves.  463. 

(s)  Hodges  v.  Peacock,  3  Ves.  735 :  or 
where  one  is  payable  immediately  on 
the  testator's  death,  and  the  other  at  a 
future  period  :  Wray  v.  Field,  3  Russ. 
Chanc.  Cas.  261 ,263.  See  also  Wright  v. 
Cadogan,  2  Eden,  339.  Guy  i>.  Sharp, 
1  M.  &  K.  589.  Suisse  v.  Lowther,  2 
Hare,  424.    Lee  ».  Pain,  4  Hare,  223. 

(a)  5  Madd.  851. 


(<)  Hurst  V.  Beach,  5  Madd.  359. 
Lord  V.  SutclifEe,  3  Sim.  373. 

(m)  Ridges  n.  Morrison,  1  Bro.  C.  C. 
388. 

43.  The  gifts  are  cumulative  where 
one  is  specific  and  one  pecuniary, 
although  valued  at  the  same  amount. 
Smith  V.  Marshall,  1  Root  159.  So,  in 
the  case  of  specific  legacies  of  bank 
stock  to  A.  and  B.  (with  proviso  that 
any  advancements  testator  might  "  here- 
after personally  make  "  to  said  legatees 
should  be  a  satisfaction  pro  tanto)  and 
large  pecuniary  legacies  subsequently 
made  to  the  same  legatees  in  a  codicil 
expressly  ratifying  the  former  will. 
Estate  of  Zeile,  74  Cal.  135  ;  or  in  the 
case  of  a  specific  legacy  and  a  general 
provision  for  maintenance  and  support 
charged  on  another  devise,  Taylor  v. 
Lanier,  8  Murph.  98  ;  Or  one  pecuniary 
and  the  other  residuary;  e.g. ,  after  pecun- 
iary legacies  to  A.,  B.,  and  C,  "  andan 
equal  share  "  in  the  residue,  a  direction 
in  codicil  that  a  smaller  sum  be  taken 
"  in  lieu  of  and,  as  a  substitute  for  that 
made  in  their  behalf  by  the  above  will," 
will  not  affect  the  residuary  gift,  Quincy 
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Leaoh,  V.-C,  had  occasion  to  consider  the  point  :  One  of  the  questions 
before  his  honor  in  that  case  was,  whether  parol  evidence  was  admis- 
sible to  prove  that  the  testatrix  meant  a  legacy  of  500^.,  given  by  a 
codicil,  as  a  substitution  merely  for  a  legacy  of  300^.  given  by  her 
will :  Upon  which  his  honor  gave  the  following  judgment  (5)  :  "  Upon 
the  question  whether  evidence  is  admissible  to  prove  that  the  testatrix 
did  not  mean  that  the  defendants  should  take  both  sums,  there  are  no 
decisions  in  Courts  of  Equity  :  There  are  obiter  dicta  for  the  admission 
of  such  testimony  (c)  ;  but  in  Osborne  v.  Duke  of  Leeds,  the  point 
was  fullyargued,  and  Lord  Alvanley  appears  to  have  inclined  against 
receiving  it.  It  did  not,  however,  become  necessary  there  to  decide 
the  question.  It  is  to  be  collected  from  the  Digest,  that  it  was 
admitted  by  the  civil  law.  This  *Court  has  no  original  jurisdiction  in 
testamentary  matters  ;  it  acts  with  respect  to  them  only  upon  the 
ground  of  administering  a  trust ;  and  is  bound  to  adopt,  in  questions 
of  legacy,  the  principles  and  rules  of  the  Ecclesiastical  Court.  I  found 
it  necessary,  therefore,  to  direct  inquiry  to  be  made  in  that  Court  upon 
this  point,  and  the  answer  that  I  have  received  is  that  no  decision  has 
taken  place  there  upon  this  question,  and  that  no  settled  opinion  is 
formed  upon  it  (<^):  It  remains,  then,  to  be  considered  upon  the 
principles  of  evidence  which  are  received  in  our  own  law.  Our 
-primary  principle  is,  that  evidence  is  not  admissible  to  contradict  a 
written  instrument.  In  some  cases,  Courts  of  Equity  raise  a  presump- 
tion against  the  apparent  intention  of  a  testamentary  instrument,  and 
there  they  will  receive  evidence  torepel  that  presumption  ;  for  the  effect 
of  such  testimony  is  not  to  show  that  the  testator  did  not  mean  what 
he  has  said,  but,  on  the  contrary,  to  prove  that  he  did  mean  what  he 

(J)  lUd.  369.  was  done  by  the  testator  ;  as  whether  a 

(c)  See  Coote  v.  Boyd,  3  Bro.  C.  C.  subsequent  codicil  was  intended  as  a 
538,  by  Lord  Thurlow  ;  and  see  also  substitute  for,  and  consequently,  rev- 
Hooley  v.  Hatton,  1  Bro.  C.  C.  890,  ocatory  of  a  former  one,  or  nol :  See 
note.  James  «.  Semmens,  2  H.  Black.  ante,  p.  *145  :  See  also  the  observations 
310.  of  Lord  Loughborough  in  Campbell  v. 

(d)  But  although  no  decisions  may  be  Radnor,  1  Bro.  C.  C.  273  ;  and  of  Sir  H. 
found  as  to  the  admissibility  of  evidence  Jenner  Fust,  in  Thorne  v.  Rooke,  2 
with  respect  to  the  construction  of  a  Curt.  825-827.  Hubbard  i).  Alexan- 
will  and  codicil  giving  legacies  to  the  der,  3  C.  D.  738,  where  evidence  by  one 
same  legatee,  yet  there  are  several  of  the  attesting  witnesses  to  one  of  two 
authorities  for  the  admissibility,  in  the  duplicate  codicils  was  admitted  to  show 
Ecclesiastteal  Court,  of  parol  evidence,  that  they  were  not  two  distinct  instru- 
with  respect  to  the  factum  of  the  instru-  ments. 

ment,  to  investigate  quo  animo  the  act 
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has  expressed.  Thus,  where  the  Court  raises  the  presumption  against 
the  intention  of  a  double  gift,  by  reason  that  the  sums  and  the  motive 
are  the  same  in  both  instruments,  it  will  receive  evidence  that  the 
testator  actually  intended  the  double  gift  he  has  expressed.  In  like 
manner,  evidence  is  received  to  repel  the  presumption  raised  against 
an  executor's  title  to  the  residue,  from  the  circumstance  of  a  legacy 
given  to  him  ;  and  to  repel  the  presumption  that  a  portion  is  satisfied 
by  a  legacy.  In  all  these  cases,  the  evidence  is  received  in  support  of 
the  *apparent  effect  of  the  instrument,  and  not  against  it.  Here  the 
evidence  tendered  is  not  in  support  of  the  apparent  effect  .of  the  in- 
strument, but  directly  against  it.  This  codicil  leaves  unrevoked  the 
former  legacy  of  300Z.  to  the  defendant,  and  makes  to  him  a  further 
substantive  gift  of  600/.  The  evidence  tendered  is,  that  the  testatrix 
did  not  mean  this  as  a  further  gift  of  500?.,  but  meant  to  substitute 
the  500Z.  in  the  place  of  the  former  300/.  I  am  of  opinion,  therefore, 
that  such  evidence  cannot  be  received  without  breaking  in  upon  the 
primary  rule,  that  parol  evidence  is  not  admissible  against  the  ex- 
pressed effect  of  a  written  instrument  "  (e). 

In  Guy  V.  Sharp  (/),  Lord  Brougham  decided,  that  evidence  of  a 
testator's  declarations  of  his  meaning  and  intention  were  inadmissible, 
upon  the  question  whether  a  legacy  was  cumulative  or  substitutional : 
His  lordship,  however,  admitted  depositions  relating  to  the  amount 
of  the  testator's  property,  and  the  circumstances  of  his  family,  to  be 
read  de  beyie  esse.  It  became  unnecessary  to  decide  the  point  as  to 
their  admissibility,  the  learned  judge  being  of  opinion,  that  even  if 
admitted,  the  evidence  would  not  alter  the  conclusion  to  be  arrived  at 
upon  a  due  regard  to  the  construction  of  the  instruments  themselves. 
But  his  lordship  adverted  to  the  manifest  difference  between  the 
declarations,  whether  verbal  or  written,  of  a  testator,  and  the  proof 
of  facts  and  circumstances,  by  the  knowledge  of  which,  the  court, 
when  called  upon  to  construe,  may  be  placed  in  the  same  situation 
witli  the  party  who  made  the  instrument,  and  may  thereby  be  the 
better  able  to  understand  his  meaning  (^). 

(«)  See  Aecm-d.  Hall  ii.  Hill,  1  Dr.  &  Williams,    anU,  p.    *1029.      Thus   in 

Warr.  94,  116.     Lee  «.  Pain,  4  Hare,  "Wilson  ®.  O'Leary,   L.  B.,  7  Ch.  448, 

316.     See };»««,  p.  *1169.     ButseeWeall  evidence  that  the  testator  had  in  his 

V.  Rice,  2  Russ.  &  M.  263.     Booker  v.  possession  an  earlier  codicil,  at  the  time 

Allen,  ibid.  370.  he  made  the  later,  was  admitted  so  far 

(/)  1  M.  &  K.  589.  as  it  went  to  prove  the  position  of  the 

(g)  See  Accoi-d.     Martin    ■».   Drink-  testator,  but  was  rejected  so  far  as  it 

water,  3  Beav.  115.     See  also  Boys  ■».  suggested  any  motive  for  his  making 
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*It  may  be  here  mentioned,  as  a  general  rule,  that  where  one  legacy 
is  ffiven  as  a  mere  substitution  for  another,  the   substi-   „ 

.  ,       .         ^  Substituted       or 

tuted  girt  IS  subject  to  the  incidents  of  the  original  one,   added      legacies 

,._,.  -J    '        t  suujcct  to  tuG  in— 

although  It  IS  not  so  expressed  in  the  testamentary  in-  cidents    ot    the 

,,,„         ,_,  .         ,,,  original  gift. 

strument  (A).**  bo  atfdea  legacies  shall,  generally  speak- 
ing, be  subject  to  the  same  conditions  and  incidents  as  those  to  which 
they  are  added  (»).  But  this  is  not  a  universal  rule  {k),  and  it  is  only 
where  the  subject  of  the  first  gift  is  given  absolutely,  or  made  defeasible, 
that  the  second  gift  has  been  held  to  be  given  on  similar  terms  :  For 
the  doctrine  has  never  been  extended  so  far  as  to  alter  an  absolute 
second  gift  into  an  estate  for  life  only,  and  then  to  the  party  who  was 
named  in  the  first  gift  to  take  after  that  legatee's  death  (I). 


SECTION  VIII. 
Of  the  satisfaction  of  debts  and  portions  by  legacies. 

It  is  a  rule  established  in  the  courts  of  equity,  that  where  a  debtor 

bequeaths  to  his  creditor  a  legacy  equal  to,  or  exceed-  qj   ^j^^  satiefa 

ing  the  amount  of,  his  debt,  it  shall  be  presumed,  in  the  *'™  .•>*  ^^'''^  'T 
°  '  '  r  5  legacies. 

absence  of  any  intimation    of  a   contrary    intention,45 

the  second  codicil.     In  this  case  also  a  sale  of  the  land  a  codicil  substituted 

letter  written    to  the  testator  by    his  the  purchase  money  mortgage  for  the 

solicitor  advising  him  to  recopy  his  first  land.     Condict  v.  King,  2  Beas.  375. 

codicil  was  held  inadmissible.  So,  where  the  original  legacies  ■were 

(A)  Leacroft  v.  Maynard,  1  Ves.  379.  expressly  payable  after  other  preferred 

Cooper  V.  Day,  3  Meriv.  154.     Shaftes-  legacies.     Barnes  v.  Hanks,  55  Vt.  317. 

bury    V.    Marlborough,    7    Sim.     237.  (»')  Cooper    «.    Day,     6    Madd.     31. 

Day  •!;.  Croft,  4  Beav.  561.     Bristow  «.  Shaftesbury  v.   Marlborough,   7  Sim. 

Bristow,  5  Beav.   289.    Post,  p.  *1505  137. 

et  seq.  (where  the  cases  as  to  legacy  (k)  Overend  v.  Gurney,  7  Sim.  128. 
duty  are  collected).  See  also  Duncan  ?>.  Re  More's  Trust,  10  Hare,  171.  And 
Duncan,  27  Beav.  392.  Johnstone  v.  it  cannot  be  applied  unless  it  is  con- 
Lord  Harrowby,  1  De  Gex,  F.  &  J.  sistent  with  the  terms  of  the  gift  and 
183,  coram  Lord  Campbell,  C.  Re  Cor-  the  scope  of  the  rest  of  the  will :  King 
rie's  Will,  33  Beav.  426.  Fisher  v.  t>.  Tootel,  25  Beav.  23. 
Brierley,  30  Beav.  267.  Seeua,  where  ©  Mann  v.  Fuller,  Kay,  624. 
the  latter  legacy  is  a  distinct  substantive  45.  The  presumption  of  satisfaction 
bequest :  Chatteris  ».  Young,  2  Russ.  is  not  favored  by  the  courts.  Van  Riper 
Ch.  C.  183.  Alexander  v.  Alexander,  5  s.  Van  Riper,  1  Green  Ch.  1 ;  and  seems 
Beav.  518.  Haley  v.  Bannister,  38  to  have  been  ignored  or  denied  in  Pat- 
Beav.  336.  ridge  v.  Patridge,  2  Harr.   &  J.  63  ; 

44.  E.  g.,  where  the  original  devise  Cloud  v.  Clinkinbeard,  8  B.  Mon.  397  ; 

was  subject  to  deduction  for  mainte-  although  the  legacy  was  greater  than 

nance  and  education  of  A.,  and  after  the  debt  and  greater  than  legacies  to 

39  [*1162] 
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that  the  legacy  was  meant  by  the  testator  as  a  satisfaction  of  the 
debt  (rri). 

*This  rule,  however,  though  it  has  long  prevailed,  has  met  with  the 
censure  of  several  eminent  judges  ;  and  the  courts  have  inclined  to 


others  of  the  same  class  as  the  legatee, 
Dahmann  «.  Schreiner,  4  Mo.  Ap.  587. 
So,  where  the  debt  was  an  unliquidated 
account  for  services  and  the  legacy  was 
for  a  larger  sum  than  that  claimed, 
Horner  v.  McGaughy,  63  Pa.  St.  189, 
.Whether  it  is  to  be  taken  as  a  satisfac 
tion  of  the  debt  is  a  question  of  inteU' 
tion,  Fitch  v.  Peckham,  16  Vt.  150 
and  the  intention  must  clearly  appear, 
Sheldon  «.  Sheldon,  133  N.  Y.  1 
Morris  «.  Morris,  3  Houst.  508  ;  e.  g., 
that  the  services  for  which  the  legatee 
makes  claim  were  rendered  on  the 
faith  of  the  gift,  Estate  of  Zehender,  15 
Phila.  566  ;  or  that  the  debt  and  legacy 
correspond  exactly  as  to  amount  and 
time  of  payment,  Allen  «.  Merwin, 
131  Mass.  378.  The  presumption  will 
be  supported  where  the  will  directs 
the  cancellation  of  a  mortgage  by 
A.  to  testator  on  payment  of  $1600, 
and  that  sum  with  testator's  debt  to  A. 
amounts  to  the  face  of  the  mortgage. 
Williams  «.  Crary,  5  Cow.  368  ;  S.  0. 
8  Id.  346.  So,  a  covenant  for  support 
of  A.  will  be  satisfied  by  a  gift  of  a 
sum  of  money,  an  annuity,  and  one-half 
of  the  residuary  estate,  Petrie  v. 
Voorhees,  3  C.  E.  Green  (N.  J.)  285  ; 
Zabriskie,  C,  saying  in  this  case,  "  This 
was  no  doubt  intended  by  him  as  a  pro- 
vision for  the  support  he  had  agreed  to 


furnish  her,  and  if  adequate,  must  be 
taken  to  be  a  satisfaction  of  his  obliga- 
tion to  support  her.  Its  adequacy  can- 
not be  measured  by  the  usual  rule, 
which  is  that  the  legacy  must  be  equal  to 
the  debt."  So,  a  contract  to  devise 
certain  lands  will  be  satisfied  by  a  leg- 
acy of  greater  value  accepted  for  twelve 
years  by  the  legatee  in  lieu  of  the  de- 
vise.    Towle  n.  Towle,  79  Wis.  596. 

In  some  cases  the  intention  is  suffi- 
ciently expressed  in  the  will,  as  in  a 
legacy  to  A.  "  being  borrowed  money 
due  her,"  Matter  of  Thompson,  5 
Dem.  393;  or  "including  money 
trusteed  at  the  N.  Bank  "  (the  legacy 
being  larger  than  the  debt  ia  the 
attachment  suit),  Brainard  ».  Darling, 
133  Mass.  318.  So,  notwithstanding 
a  direction  to  pay  debts,  if  any,  where 
a  legacy  is  given  to  the  wife  in  lieu  of 
dower,  "or  any  other  claim  she  may 
have  against  my  estate."  Eusling  b. 
Eusling,  15  Stew.  (N.  J.)  594.  In  this 
case  the  money  legacy  was  twice  as 
great  as  the  debt,  but  payable  expressly 
one  year  after  testator's  death,  and 
there  was  a  further  and  larger  provision 
for  the  legatee's  lifetime.  And  the 
facts  that  the  legacy  was  larger  than 
the  debt,  and  was  given  "after  payment 
of  debts,"  and  was  coupled  with  another 
legacy  to  the  first  legatee's  daughter,  and 


(m)  Brown  «.  Dawson,  Prec.  Chanc. 
240.  Talbot  v.  Shrewsbury,  ibid.  394. 
Fowler  «.  Fowler,  3  P.  Wms.  353. 
Eichardson  v.  Greese,  3  Atk.  65.  Gay- 
non  11.  Wood,  1  Dick,  331.  Ham- 
mond ».  Smith,  33  Beav.  453.  Atkin- 
son «.  Littlewood,  L.  E.  18  Eq.  595. 
Ee  Fletcher,  38  C.  D.  373.  So  a  legacy 
may  operate  as  a  satisfaction  of  a 
[*1163] 


covenant :  Wathen  e.  Smith,  4  Madd. 
325.  But  see  Cole  v.  Willard,  25  Beav. 
568.  Charlton  «.  West,  30  Beav.  124. 
But  where  the  legacy  is  of  less  amount 
than  the  debt,  it  shall  not  be  deemed  a 
part  payment  or  satisfaction :  Cran- 
mer's  Case,  3  Salk.  508.  Graham  v. 
Graham,  1  Ves.  Sen.  263.  Thynne  b. 
Glengall,  2.  H.  L.  C.  153,  154. 
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lay  hold  of  any  minute  circumstances  whereupon  to  ground  an  excep- 
tion to  it  (n) 

Thus  the  presumption  of  satisfaction  shall  not  be  made,  where  the 
debt  was  not  contracted  till  after  the  making;  of  the  will  : 

,  .  T     T  Presumption     of 

for  the  testator  could  not  have  intended  bv  the  legacv   satisfaction     re- 

•    r.     ■.  IT  ,  •    1      ■!■■.  ,  ■•        ,    N        buttable. 

to  have  satisned  a  debt  which  did  not  then  exist  (o)  : 
Nor  where  the  debt  is  due  upon  a  current  account ;  for  the  state  of  the 
account,  and  on  whose  side  the  balance  lay,  might  be  unknown  to  the 
testator  {p)  :  Nor  where  the  debt  was  upon  a  bill  of  exchange,  or 
other  negotiable  security  ;  for  the  debt  might  have  been  transferred 
to  a  stranger  by  the  legatee  passing  away  the  instrument  (cj). 

Aga'n,  where  a  legacy  is  at  all  contingent  or  uncertain,  it  shall  not 
be  deemed  a  satisfaction  of  a  debt  (r).     As  where  the   -^-^^^^  leeaov 
legacy  is  given  upon  the  contingency  of  the  legatee  sur-  contingentor 

o      ./         o  J:  o         ./  o  uncertain : 

viving  a  particular  person  or  period  (s)  ;  or  where  the 

legacy  is  of  the  whole  or  part  of  a  residue  ;  for  it  may  *possibly  turn 

out,  after  all  the  claims  on  the  testator's  estate  are  satisfied,  that  such 


chat  the  debt  was  an  unliquidated  claim 
for  services,  have  all  been  considered  as 
tending  to  show  that  satisfaction  of  the 
debt  was  not  the  testator's  intention. 
Reynolds  d.  Robinson,  83  N.  Y.  103. 
So,  the  facts  that  the  legacy  was  much 
smaller  in  amount  than  the  debt,  that 
the  debt  was  unliquidated  and  payable 
in  a  .different  currency,  and  that  the 
executor  was  directed  to  "be  prompt 
in  the  payment  of  all  of  my  debts." 
Gilliam  v.  Brown,  43  Miss.  641. 

On  the  other  hand,  if  expressed  to  be 
in  lieu  of  dower  it  will  not  be  a  satis- 
faction of  a  claim  against  testator  for 
proceeds  of  real  estate  of  the  wife  re- 
ceived by  him  and  not  accounted  for. 
Boughton  «.  Flint,  74  N.  Y.  476. 
Such  a  legacy  in  lieu  of  dower,  "  and  of 
any  other  right  which  by  law  she  may 
be  entitled  to  in  m}'  estate  real  and  per- 
sonal," means  by  the  intestate  law,  and 
is  not  a  satisfaction  of  a  mortgage  held 
by  her  on  his  land.  Russell  «.  Minton, 
15  Stew.  (N.  J.)  133.  So,  a  legacy  to 
testator's  housekeeper  on  condition  of 
her  bringing  "  no  bill  against  my  estate 


for  services  "  will  not  be  a  satisfaction 
of  a  note  given  by  him  several  years- 
before.  Farnham  v.  Barker,  148  Mass. 
304.  So,  legacies  to  testator's  sons  A. 
and  B. — to  A.  a  release  of  his  debts  to> 
testator  and  advancements,  and  a  be- 
quest of  $500  "  and  no  more";  and  to- 
B.  specific  legacies  and  one-fourth  of 
the  residue  of  his  estate — will  be  no  sat- 
isfaction of  testator's  debts  to  them. 
Byrne  ».  Byrne,  3  Serg.  &  R.  54. 

(m)  See  the  remarks  of  Sir  T.  Clarke,. 
M.  R.,  in  Mathews  «.  Mathews,  3  Ves. 
Sen.  636,  and  of  Lord  Alvanley  in 
Hinchcliffe  «.  Hinchcliffe,  3  Ves.  539, 
and  of  Lord  Cottenham  in  Thynne  v. 
Glengall,  3  H.  L.  C.  153.  See  also- 
Hales  t).  Darell,  3  Beav.  334,  383.  Smith 
■».  Lyne,  3  Y.  &  Coll.  Ch.  0.  345.  Has- 
sell  «.  Dawkins,  4  Drew.  468. 

(o)  Cranmer's  Case,  3  Salk.  508.  Jeffs 
«.  Wood,  3  P.  Wms.  133.  Thomas  d. 
Bennet,  3  P.  Wms.  343. 

(p)  Rawlins «.  Powel,  IP.  Wms.  399. 

(?)  Carr  «.  Eastabrooke,  3  Ves.  561. 

(r)  Nicholls  «.  Judson,  2  Atk.  800. 

(«)  Compton  ».  Sale,  3  P.  Wms.  553. 
[*1164] 
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legacy  is  not  of  equal  amount  with  the  debt  (f).  So  a  provision  by- 
will  that  the  legatee  shall  have  the  interest  of  a  particular  fund,  or 
other  proceeds,  for  life,  shall  not  be  deemed  a  satisfaction  of  a  sum 
of  money  which  the  legatee  is  entitled  to  claim  absolutely  from  the 
testator  (u). 

Another  exception  to  the  rule  exists  in  cases  where  the  legacy  is 
where  legacy  not  lot  payable  immediately  after  the  death  of  the  tes- 
SSfon  dSttflJf  tator  :  46  for  the  debt  is  due  at  the  death  of  the  testator, 
testator:  ^^^  therefore  the  legacy  must  be  so  too  (a;).     Thus,  in 


if)  Devese  ».  Pontet,  1  Cox,  188  ; 
Thynne  ».  Glengall,  2  H.  L.  C.  154. 

(k)  Alleyn  s.  Alleyn,  3  Ves.  Sen.  37. 
Forsight  ».  Grant,  1  Ves.  398. 

46.  Although  for  the  exact  amount  of 
the  debt  it  will  not  be  a  satisfaction  if 
made  payable  two  years  after  testator's 
death,  Phillips  v.  McCombs,  53  N.  Y. 
494  ;  or  wlien  the  legatee  arrives  at  the 
age  of  twenty-one.  Van  Riper  «.  Van 
Riper,  1  Green  Ch.  1  (the  will  contain- 
ing a  general  direction  to  pay  debts) ; 
Deichman  ®.  Arndt,  4  Dick.  (N.  J.)  106 
(the  provision  being  a  devise  of  land  and 
a  share  of  the  residuary  estate,  exceed- 
ing in  value  the  amount  of  the  debt,  to  be 
held  in  trust  until  that  time).  So,  where 
nearly  all  of  the  debt  was  contracted 
subsequently  to  the  making  of  the  will, 
and  there  was  a  general  direction  to 
pay  debts.  Heisler  v.  Sharp,  17  Stew. 
{N.  J.)  167.  So,  in  general,  where  there 
is  a  direction  to  pay  debts  whether  the 
legacy  is  smaller  than  the  debt.  Fort  ti. 
Gooding,  9  Barb.  371  ;  or  larger,  Edelen 
v.  Dent,  2  Gill  &  J.  185  ;  Eaton  ®. 
Benton,  3  Hill  576  (although  the  serv- 
ices were  rendered  in  expectation  of 
the  gift) ;  or  a  smaller  pecuniary  legacy 
with  an  annuity,  Rogers  «.  Hand,  13 
Stew.  (N.  J.)  370.  In  this  case  it  was 
well  said  by  Chancellor  Runyon  that 
' '  it  would  be  far  more  in  accordance 
with  the  principles  of  sound  construc- 
tion to  hold  that  the  legacy  was  intended 
as  a  bounty,  and  not  as  a  satisfaction  of 
indebtedness,  unless  there  appears  to  be 


an  intimation  that  it  was  intended  as 
payment,  and  not  as  a  gift." 

So,  where  the  legacy  and  the  debt  are 
for  distinct  amounts.  Stone  v.  Pennock, 
31  Mo.  Ap.  544;  or  where  there  is  a 
pecuniary  legacy  of  less  amount  and  a 
specific  legacy  of  greater  value,  with  a 
gift  of  the  residue  to  others,  Strong  v. 
Williams,  13  Mass.  391  ;  or  where  the 
gift  is  by  a  devise  charged  with  pay- 
ment of  one-half  testator's  debts.  Smith 
■».  Smith,  1  Allen  139  ;  and  the  devisee 
may  in  such  case  enforce  the  claim  by 
bill  in  equity  against  his  co-executor,  to 
whom  a  similar  devise  of  other  property 
was  made.  So,  where  the  creditor  is 
made  residuary  legatee  and  accepts'the 
testator's  property  in  France  in  lieu  of 
all  claims,  and  the  American  property  is 
devised  to  other  persons,  Caulfield  xi. 
Sullivan,  31  Hun  227.  So,  where  the 
debt  grows  out  of  the  testator's  personal 
relation  as  guardian  of  the  legatee, 
Crouch  «.  Davis,  23  Gratt.  63  ;  or  is  an 
unliquidated  liability  for  laches  as 
guardian,  Dey  ■».  Williams,  2  Dev.  &  B. 
Eq.  66  (all  the  provisions  of  the  will  be- 
ing made  expressly  subject  to  the  pay- 
ment of  testator's  debts).  So,  a  specific 
legacy  to  A.  will  not  discharge  the 
testator's  liability  to  him  as  administra- 
tor for  distribution  of  his  father's  estate. 
Perry  «.  Maxwell,  2  Dev.  Eq.  488. 

(.;)  By  Lord  Hardwicke,  in  Clark  v. 
Sewell,  3  Atk.  96.  See  also  Atkinson 
t).  Webb,  Prec.  Chanc.  236.  Nicholls 
«.  Judson,  2  Atk.  300.      Mathews  « 
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Mathews  v.  Mathews  (y),  Sir  Thomas  Clarke,  M.  R.,  said\  that  he 
remembered  a  case  before  the  Lord  Chancellor  (Lord  Hardwicke) 
where  an  old  lady,  indebted  to  a  servant  for  wages,  by  will  gave  ten 
times  as  much  as  she  owed,  or  was  likely  to  owe  :  yet  because  the 
legacy  was  made  payable  in  a  month  after  her  own  death,  the  court 
laid  hold  of  that  circumstance  to  take  it  out  of  the  general  rule  («). 

A  further  exception  may  be  found  in  cases  where  the  legacy  and 
debt  are  of  a  different  nature  (a)  ;  as  where  the  testator     ^ 

.     .  \    /  '  where  legacy  and 

IS  mdebted  by  bond,  and  bequeaths  an  interest  inland  debt  are  of  differ- 

-,.,,.         „      .  6°'  nature. 

to  his  creditor  (6).  So  in  Bartlett  v.  Gillard  (c),  a  lease- 
bold  estate  of  tlie  testator's  was  subject  to  an  annunity  of  12?.  to  Mrs. 
*Bartlett  for  her  sole  use,  to  be  paid  to  her  half  yearly,  on  the  27th 
■of  January,  and  the  2'7th  of  July  :  He  devised  all  his  lands,  in -which 
the  leasehold  was  included,  to  Richard  Gillard,  paying  to  Mrs  Bart- 
lett 12?.  per  annum,  by  half  yearly  payments,  to  be  made  on  the 
27th  of  January  and  the  27th  of  July  :  The  Lord  Chancellor  held,  that 
although  the  amounts  of  the  two  annuities  and  the  days  of  payment 
were  precisely  the  same,  yet  as  the  second  was  charged  upon  the  free- 
hold as  well  as  the  leasehold  property,  and  was  payable  to  Mrs.  Bart- 
lett generally  and  not  to  her  separate  use,  this  was  sufficient  to  repel 
the  presumption  that  the  second  annuity  was  intended  as  a  satisfaction 
of  the  first,  and  that  consequently  both  were  payable.  In  Fourdrin  v. 
Gowdey  (d),  a  testator,  under  his  wife's  appointment,  was  entitled  to 
her  residuary  estate,  charged  with  her  pecuniary  legacies,  including 
•one  of  100?.  to  Anna  Jewitt,  and  another  of  100?.  to  Mary  Ann  Myers, 

Mathews,  3  Ves.  Sen.  635.     Haynes  v.  614.     Richardson  v.  Elphinstone,  3  Ves. 

Mico,   1  Bro.  C.   C.   139.     Jeacook  v.  463. 

Falkener,  1  Bro.    C.   C.   395.     Adams  (c)  3  Russ.  Chanc.  Cas.  149. 

V.  Lavender.  1  M'Clel.  &  Y.  41.  id)  3  M.  &  K.  409.     And  in  Fairer  ®. 

(jr)  3  Ves.  Sen.  686.  Park,   8    C.    D.   809,   Vice-Chancellor 

(z)  In  Richardson  «i.  Greese,   8  Atk.  Hall  in  his  judgment  says :  "  This  case 

69,  Lord  Hardwicke  said,  that  legacies  seems  to  me  to  he  within  the  principle 

to  servants  had  never  heen  held  to  he  in  stated  by  the  M.  R.  in   Fourdrin  v. 

satisfaction  of    debts.     But    this  case  Gowdey,  where  he  says  it  is  '  a  question 

mentioned  by  Sir  T.  Clarke,  and  also  not  of   satisfaction  but  performance,' 

Chancey's  Case,  1  P.  Wms.  408,  seem  and  also  within  tlie  case  of  Rowe  v. 

to  decide  that  they  are  to  be  so  consid-  Rowe  (3  De   G.   &  Sm.   394,  298),  in 

ered,  unless  there  are  circumstances  to  which  Sir  J.  Knight  Bruce  referred  to 

take  the  case  out  of  the  general  rule.  Lord  Lyndhurst's  observation  in  Bart- 

(d)  See    the    observations     of    Lord  lett  «.)jillard,  mJi  siip.,  that  iAe  aVcam- 

Hardwicke  in  Bellasis  «.    TJthwatt,  1  stance  of  the  gift  of  one  annuity  heing  for 

Atk.  438.  separate    use,  and    another    not,  is   a 

(i)  Eastwood   «    Vinke,  3  P.  Wms.  material  fact." 
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who  was  a  married  woman,  to  her  separate  use,  independent  of  her 
husband  ;  and  it  was  left  to  his  discretion  either  to  pay  the  charges  in 
his  lifetime,  or  to  direct  them  to  be  paid  by  his  executors  :  He  did  not 
pay  them  in  his  lifetime  ;  but,  amongst  other  legacies,  which  by  his. 
will  he  directed  his  executors  to  pay,  was  a  sum  of  500Z.  to  Anna. 
Jewitt,  and  a  sum  of  100?.  to  Mary  Ann  Myers,  not  limited  to  her- 
separate  use  :  Sir  J.  Leach,  M.  R.,  held  that  the  sum  of  100?.  given  to- 
Anna  Jewitt  by  the  appointment  of  the  wife,  was  satisfied  by  the 
500?.  bequeathed  by  the  testator  ;  and  that  the  sum  of  100?.  bequeathed 
to  Mary  Ann  Myers  was  in  addition  to,  and  not  a  satisfaction  of,  the- 
100?.  given  to  her  separate  use  by  the  wife. 

*Again,  a  legacy  of  a  specific  chattel,  however  great  its  value,  will 
Legacy  of  specific  not  be  a  satisfaction  of  a  debt;  unless  the  testator  be- 
any"*B^?stactU)n  queaths  it  with  such  condition  expressed,  and  the  legatee 
of  debt.  accepts  it  by  way  of  satisfaction  (e). 

It  must  also  be  observed,  that  the  presumption  of  satisfaction  may 
be  counteracted  by  other  parts  of  the  will :  As  where  the  legacy 
appears  to  be  given  diverse  'intuitu,  some  particular  purpose  being  ex- 
pressed as  the  ground  of  the  bequest  {/) :  or  where  there  is  an  express, 
direction  in  the  will  for  the  payment  of  all  debts  and  legacies  {g). 

A  legacy  given  by  a  parent  to  a  child  is  regarded,  with  respect  to 
the  rule  in  question,  in  the  same  light  as  a  legacy  to  a  stranger  (h)  : 
Nor  is  a  legacy  given  by  a  husband  to  his  wife  considered  upon  any 
different  footing  (i). 

(e)  Byde  v.  Byde,  1  Cox,  49.  C.  D.  260,  the  decision  in  Edmunds  «. 

(/)  Mathews  v.  Mathews,  3  Ves.  Sen.  Low,  ubiswp.,  was  disapproved  by  Kay,. 

635.     Pi;si,  p.  *1167,  note  (j).  J.,  who  held  that  a  direction  by  a  testa- 

(g)  Chancey's  Case,  1  P.  "Wms.  410,  tor  that  his  ' '  debts "  are  to  be  paid  is 

411.     Eichardson  v.  Greese,  3  Afk.  68.  sufficient,  without  the  further  direction 

Field  ».  Mostin,   3  Dick.   548.     Hales  to  pay  "  legacies,"  to  exclude  the  pre- 

V.   Darell,   8  Beav.   334.      Lethbridge  sumption  that  a  legacy  to  a  creditor 

«.  Thurlow,  15  Beav.  834.    Jeffries  v.  equal  to,  or  exceeding  the  debt,  is  a 

Mitchell,    30   Beav.    15.      Wathen    v.  satisfaction  of  the  debt.    A  liability  on 

Smith,  4Madd.  881.     Charlton*.  West,  a  covenant  made  on  marriage  is  a  debt 

30  Beav.   134.    Edmunds    v.   Low,    3  within  the  meaning  of  a  direction  "  to 

Kay  &  J.  318,  in  which  last  case  Wood,  pay  debts :  "  Cole  ».  Willard,  35  Beav. 

V.-C,  held  that  a  direction  to  pay  debts  573,  573,  dissenting  from  Sir  J.  Leach's 

(without  more)  is  insufficient  to  rebut  opinion  in  Wathen  ».  Smith,  uU  sujn-a. 

the  presumption.    See,  however,  corefo-a,  (h)  Tolson  «.  Collins,  4  Ves.  488,  pos<> 

Cole  V.  Willard,  35  Beav.  568.     Glover  p.  *1168. 

v.  Hartcup,  34  Beav.  74,  and  compare  (i)  Fowler  v.  Fowler,  8  P.  Wms.  358. 

Atkinson  ».  Littlewood,  L.  R.  18  Eq.  Re  Fletcher,  38  C.  D.  373. 
595.     In  the  late  case  of  Re  Huish,  43 
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It  is  said  that  a  legacy  shall  in  all  cases  be  construed  as  a  satisfac- 
tion, in  case  there  be  a  deficiency  of  assets  (K). 

With  respect  to  the  satisfaction  of  portions  by  legacies,  the  rule 
has  been  established,  with  much  fewer  exceptions  *than 
that  with  regard  to  the  satisfaction  of  debts,  that  where  tion  of  portions 
a  parent  is  under  obligation,  by  articles  or  settlement,  to 
provide  portions  for  his  children,  and  he  afterward  makes  a  provision 
by  will  for  them,  such  testamentary  provision  shall,  'prima  facie,  be 
presumed  to  be  a  satisfaction  or  performance  of  the  obligation  if). 
The  strong  inclination  of  the  courts  against  double  portions  has  caused 
this  rule  to  be  applied  without  much  relaxation  (m). 

If,  therefore,  the  bequests  be  less  in  amount  than  the  portions,  or 
payable  at  different  periods,  such  legacies  will,  notwithstanding,  be 
considered  satisfactions,  either  in  full  or  in  part  according  to  circum- 
stances (n).  So  though  a  gift  of  a  whole  or  part  of  a  residue  cannot 
be  considered  as  a  satisfaction  of  a  debt  (o),  yet  it  may  be  a  satisfac- 
tion of  a  portion  altogether,  or  pro  tanto  according  to  the  amount  {p). 

But  this  presumption  may  be  repelled  or  fortified  by  intrinsic 
evidence  derived  from  the  nature  of  the  two  provisions,  presumption  of 
Where  the  two  provisions  are  of  the  same  nature,  or  peiild'or'fortifiea 
there  are  but  slight  differences  {q),  the  two  instruments  dence.'"°°'*'  *^'' 
^afford  intrinsic  evidence  against  a  double  provision  : 

(k)  Toller,  387.  4  Eq.  504.     Nevin  v.  Drysdale,  L.  R. 

(I)  Bruen    v.    Bruen,    2  Vern.    439.  4  Eq.  517. 
€opley    V.   Copley,    1    P.   Wms.   147.  (q)  Per  Turner,  L.  J.,  in  Coventry  v. 

Moulson  ®.  Moulson,  1  Bro.  C.  C.  82.  Chichester,  2  Hemm.  &  M.  149.    Chi- 

AckworthD.Ackworth,  IBro.  C.C.  307,  Chester  «.  Coventry,  L.  R.  3H.  L.  71. 

note.     Weall  v.  Rice,  3  Russ.  &  M.  351.  Campbell  v.  Campbell,  L.  R.  1  Eq.  383. 

Papillon   V.    Papillon,     11    Sim.    643.  Russell  v.  St.  Aubyn,  3  C.  D.  398.     It 

Thynne  i>.  Glengall,  3  H.  L.  C.  131.  is  not  possible  to  define  what  are  to  be 

(m)  See  also  infra,  Pt.  III.  Bk.  III.  considered  as  slight  differences  between 

Ch.  III.  §  II.,  as  to  the  ademption  of  two  provisions :   Slight  differences  are 

legacies  given  as  portions.  such  as,  in  the  opinion  of  the  judge, 

(n)  Jesson  ».   Jesson,   3  Vern.   355.  leave  the  two  provisions  substantially 

Byde  ■».  Byde,  1  Cox,  44.     "Warren  «.  of  the  same  nature ;  and  every  judge 

Warren,  1  Bro.  C.  C.  305.     Finch  v.  must  decide  that  question  for  himself ; 

Finch,  1  Ves.  534.     Thynne «.  Glengall,  By  Sir  J.  Leach,  M.  R.,  in  Weall  v. 

•3  H.  L.  C.  153,  154.     See  Fazakerley  v.  Rice,  3  Russ.  &  M.  368.     McCarogher 

Oillibrand,  6  Sim.  591.  ■».  Whieldon,  L.  R.  3  Eq.  336.      Where 

(o)  Ante,  p.  *1163.  the  legacy  is  contingent,  it  shall  not  be 

(p)  Thynne  ■».  Glengall,  2  H.  L.  C.  considered  a  satisfaction  of  the  portion  : 

131  154.    Dawson  v.   Dawson,  L.  R.  Bellasis  v.  Uthwatt,  1  Atk.  426,  428. 
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Where  the  two  provisions  are  of  a  different  nature,  the  two  instru- 
ments afford  intrinsic  evidence  in  favor  of  a  double  provision  (r). 

It  must  be  further  observed,  that  a  legacy  by  a  father  to  a  child  is 
not  a  satisfaction  of  a  debt  due  to  the  child,  or  of  moneys  owing  to  the 
child  in  the  nature  of  a  debt,  in  any  other  way  than  a  debt  due  from 
a  stranger  would  be  satisfied  by  such  legacy  :  and  therefore  circum- 
stances of  difference,  such  as  there  has  already  been  occasion  to  point 
out  («),  will  be  laid  hold  of  by  the  court  to  prevent  the  application  of 
*the  rule  of  satisfaction  (f).  And  in  Hall  v.  Hill  (u),  where  a  father 
upon  the  marriage  of  his  daughter,  executed  to  the  intended  husband 
his  bond  (with  a  warrant  of  attorney  for  confessing  judgment  thereon), 
conditioned  for  the  money  of  800?.  by  installments,  part  thereof  to  be 
paid  during  his  life,  and  the  residue  upon  his  decease,  and  the  intended 
husband  gave  a  bond  in  the  same  amount  to  the  trustees  of  the  mar- 
riage settlement,  which  was  settled  upon  the  intended  wife  and  issue  ; 
and  then  the  father  bequeathed  to  his  daughter  a  legacy  of  800?.;  it 


Hanbury  «.  Hanbury,  2  Bro.  C.  C.  352 ; 
So  where  the  legacy  is  given  diverso 
intuitu :  See  Poster  ®.  Evans,  6  Sim.  15. 
Glover  v.  Hartcup,  34  Beav.  74. 

(r)  Chichester  v.  Coventry,  L.  E. 
2  H.  L.  71.  Weall  v.  Rice,  2  Russ.  & 
M.  267.  Paget  v.  Grenfell,  L.  R.  6  Eq. 
7.  Re  Tussaud's  Estate,  9  C.  D.  863. 
The  question  whether  a  gift  in  a  will  is 
a  satisfaction  of  a  portion  given  in  a 
settlement,  or  a  portion  in  a  settlement 
is  an  ademption  of  a  gift  in  a  will,  is 
one  of  intention.  The  rule  that  there 
is  a  presumption  against  double  por- 
tions is  founded  on  the  assumption  that 
the  maker  of  the  second  instrument 
supposed  himself  to  be  substantially 
satisfying  the  obligations  of  the  first. 
This  rule  is  much  easier  of  application 
where  the  will  precedes  the  settlement 
than  where  the  settlement  precedes  the 
will.  In  the  latter  case,  the  intention 
to  satisfy  a  covenant  must  be  distinctly 
expressed  or  clearly  indicated.  Great 
differences  in  the  sums  given,  and  in 
the  limitations  of  the  trusts  on  which 
they  are  given,  will  be  taken  as  indica- 
tions that  the  gift  in  the  will  was  not 
[*1169] 


meant  in  satisfaction  of  the  covenant. 
Where,  too,  the  gift  by  the  will  is  not 
to  the  child,  but  to  trustees  to  pay  debts 
and  legacies,  and  then  to  pay  the 
residue  to  the  child,  the  form  of  the 
gift  will  be  taken  as  an  indication  that 
the  debt  due  under  the  settlement  must 
be  satisfied  before  the  residue  is  de- 
clared :  Chichester  «.  Coventry,  L.  R. 
2  H.  L.  71.  There  is  a  marked  distinc- 
tion between  "ademption"  and  "satis- 
faction." In  the  former,  the  benefit  is 
given  by  a  revocable  instrument,  and 
in  any  future  gift  the  giver  may  declare 
his  pleasure  as  to  the  second  gift  being 
taken  in  substitution  for  the  first.  In 
the  case  of  the  gift  by  settlement,  fol- 
lowed by  a  will,  the  persons  to  be  bene- 
fited have  the  right  to  elect  which  of 
the  gifts  they  will  take,  a  right  which 
does  not  arise  in  the  other  case  ;  ib.  per 
Lord  Romilly. 

(s)  Ante,  p.  *1168  et  seq. 

if)  Tolson  ».  Collins,  4  Ves.  483. 
Stocken  v.  Stocken,  4  Sim.  152.  See 
Plume  V.  Plume,  7  Ves.  258. 

(«)  1  Dr.  &  Warr.  94. 
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was  held  by  Sugden,  C,  of  Ireland,  that  this  legacy  could  not  be  con- 
sidered as  a  satisfaction  of  the  debt  due  to  the  husband,  notwithstand- 
ing such  debt  was,  in  substance,  a  portion. 

With  respect  to  rebutting  the  presumption  of  satisfaction  of  a  debt  by 
parol  evidence,  it  was  holden  by  Lord  Talbot,  in  Fowler  Admissibility  of 
V.  Fowler  (a;),  that  such  evidence  was  not  admissible  :  4T  P"™'  evidence. 
But  Lord  Eldon,  in  Wallace  v.  Pomfret  (y),  upon  the  authoritj'  of 
the  cases  as  -to  satisfaction  of  portions  (z),  held,  that  parol  declara- 
tions by  the  testator  are  admissible  in  evidence,  to  repel  the  presump- 
tion of  a  satisfaction  of  a  debt  by  a  bequest  of  a  greater  amount, 
even  where  such  declarations  were  not  contemporaneous  with,  but  sub- 
sequent to  the  making  of  the  will  ;  and  although  the  expressions  in 
the  will  may  afford  an  inference  in  favor  of  the  presumption.  And  it 
was  laid  down  by  Sir  J.  Leach,  in  Weall  v.  Rice  (a),  that  whether  the 
two  instruments  afford  intrinsic  evidence  in  favor  of  or  against  a 
double  provision,  extrinsic  evidence  is  admissible  of  the  real  intention 
of  the  testator.  And  this  proposition  seems  to  have  been  approved 
of  by  Lord  Langdale  in  Lord  Glengall  v.  Barnard  (6).  And  it  is  now 
settled  *that  where  a  presumption  has  arisen  to  imply  an  intention  in 
the  will  the  rule  is  that  parol  evidence  is  admissible  to  rebut  such  pre- 
sumption, and  there  is  no  difference  in  this  respect  between  a  deed 
and  a  will  (c). 

(x)  3  P.  Wms.  354.  sion,  then  you  are  driven  to  a  presump- 

47.  To  the  same  effect  see  Phillips  e.  tlon  of  law,  which  only  arises  in  the 

McCombs,  53  N.  Y.  494  ;  Reynolds  v.  absence  of  an  expressed    intention  to 

Robinson,   83  K.  Y.  103  ;  and  contra,  give  a  double  portion.     That  is  entirely 

Cloud  11.  Clinkinbeard,  8  B.  Mon.  397  ;  independent  of  the  construction  of  the 

Stone  V.  Pennock,  31  Mo.  Ap.  544.  Will.     When  you  come  to  a  presump- 

(y)  11  Ves.  547,  548.     But   this  case  tion  to  imply  an  intention  In  the  Will, 

was  disapproved  by  Lord  St.  Leonards  then  the  rule  always  is  that  you  may 

in  Hall  «.  Hill,  1  Dr.  &  Warr.  94,  113.  admit  parol  evidence  to  rebut  such  pre- 

Oompare  Ferris  v.  Goodburn,  37  L.  J.  sumption.      I  know  no  distinction  in 

Ch.  574,  576.  this  respect  between  a  deed  and  a  Will. 

(z)  Bee  post,  p.  *1197«i  seq.  The  whole  fallacy  lies  in  supposing  that 

(a)  3  Russ.  &  M.  367,  368.  it  is  for  the  purpose  of  determining  the 

(J)  1  Keen,  769,  793,  794.  construction  of   the  instrument.     You 

(c)  Re  Tussaud's  Estate,  9  C.  D.  363.  first  construe  the  Will,  and  if  in  any 

"  You  look  at  the  Will  for  some  expres-  way  a  presumption  arises,  you  admit 

sion  of  intention  whether  one  or  both  evidence  to  rebut  that  presumption," 

are  to  be  paid.    If  you  find  no  expres-  by  Cotton,  L.  J.,  at  p.  374. 
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SECTION  IX.  ; 

Of  the  release  of  debts  by  legacies :   and  herewith  of  the  effect  of 
appointing  a  debtor  or  a  creditor  to  be  executor. 
1.    Of  a  legacy  by  a  creditor  to  his  debtor. 
Where  a  creditor  bequeaths  a  legacy  to  his  debtor,  and  either  does 
not  notice  the  debt,  or  mentions  it  in  such  a  manner  as  to  leave  his 
intention  doubtful,  and  after  his  death  the  securities  for  the  debt,  if 
any  exist,  are  found  uncanceled  among  the  testator's  property,  the 
courts  of  equity  do  not  consider  the  legacy  to  the  debtor  as  neces- 
sarily, or  even  prima  facie,  a  release  or  extinguishment  of  the  debt,*8 
but  require  evidence  clearly  expressive  of  the  intention  to  release  {d) : 
And  if  such  intention  does  not  appear  clearly  expressed  or  implied  on 

48.  A  legacy  to  a  debtor  of  the  exact  Bloom,  14  Stew.  (K.  J.)  276.  So,  a 
amount  of  his  debt  is  not  a  release. 
Cole  ».  Covington,  86  N.  0.  395.  So, 
&  legacy  to  a  debtor  whose  securities 
are  found  among  testator's  papers  un- 
canceled. Sorrelle  «.  Sorrelle,  5  Ala. 
245.  So,  of  a  debt  afterward  con- 
tracted, Brokaw  «.  Hudson,  12  C.  E. 
■Gr.  135;  (but  not  one  already  incurred 
as  security,  but  not  paid  by  testator  until 
after  the  date  of  his  will,  Hobart «.  Stone, 
10  Pick.  215).  So,  in  a  gift  to  or  against 
.an  insolvent  debtor,  Snyder  ^.Warbasse, 
3  Stock.  468.  A  devise  to  a  debtor  is  not 
a  charge  of  the  debt  ipm  facto  upon 
the  land.  La  Foy  v.  La  Foy,  16  Stew. 
<N.  J.)  206.  Where  a  legacy  to  a  son 
who  died  after  testator,  goes  to  his 
daughter,  notes  of  the  legatee  (shown 
to  have  been  advances)  are  released  and 
will  be  deducted  from  the  legacy,  but 
other  evidences  of  debt  (not  shown  to 
be  advances)  remain  available  only 
against  the  estate  of  the  original  legatee. 
Wallace  v.  Dubois,  65  Md.  153.  A 
legacy  to  testator's  daughter  is  no  satis- 
faction of  the  debt  of  her  husband  (for 
a  smaller  amount).  Clarke  «.  Bogar- 
dus,  2  Edw.  387  ;  S.  C.  13  Wend.  67. 

Sometimes  the  debt  is  expressly 
saved.  Thus,  "obligations  of  any  kind 
to  be  first  deducted  "  will  include  notes 
and  receipts  for  advancements.    Hill  v. 


legacy  "inclusive  of  his  note"  means 
deducting  the  note  and  paying  the  bal- 
ance. Estate  of  Pepper,  1  Pa.  Dist.  E. 
148.  But,  contra,  legacies  "exclusive 
of  any  indebtedness  due  to  me."  Bald- 
win «.  Sheldon,  48  Mich.  580.  On  the 
other  hand,  a  contrary  intention  will 
not  be  inferred  by  an  express  condition 
attached  to  another  gift  that  that  legatee 
shall  first  pay  his  debt  to  testator. 
Blacker  «.  Booth,  114  Mass.  24.  Where 
the  legacy  Is  "the  amount  of  his  in- 
debtedness to  me,  which  now.' amounts 
to  $8500,"  it  will  include  only  the  lega- ' 
tee's  individual  debt  of  $8565,  and  not 
another  joint  debt  of  A.  and  B.  for 
$1000!  Heaton  v.  Merchant,  8  Stew. 
(N.  J.)  561.  And  where  the  will  directs 
deduction  of  the  legatee's  debts,  and  pro- 
vides that  the  testator's  books  of  account 
shall  be  "conclusive  evidence  of  the 
fact  and  amount,"  interest  is  chargeable, 
although  not  shown  on  the  books. 
Outealt  I'.  Appleby,  9  Stew.  (N.  J.)  73. 
{6)  Wilmot  II.  Woodhouse,  4  Bro.  C. 
C.  226.  Jeffs  v.  Wood,  3  P.  Wms.  132. 
See  also  Hyde  ».  Neate,  15  Sim.  554, 
for  an  example  of  a  will  where  the 
language  is  sufficient  to  show  that  the 
testator  intended  to  remit  the  debts  of 
the  legatees,  as  well  as  to  give  them 
their  legacies. 
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the  face  of  the  will,  evidence  from  other  sources  will  be  admitted  (c).*^ 
Prima  facie  a  bequest  to  a  debtor  of  the  debts  due  from  him  means 
*the  debts  due  from  him  severally,  and  does  not  include  debts  due  from 
a  firm  of  which  he  is  a  member  (/"). 

Where  a  testator  recites  that  a  legatee  is  indebted  in  a  certain  sum, 
that  recital  binds  the  legatee,  except  in  case  of  a  clear  mistake  of 
figures  (gr). 

It  must  be  observed,  that  if  the  testator  expressly  bequeaths  the 
debt  to  his  debtor,  this  being  no  more  than  a  release  by  will,  operates 
only  as  a  legacy  ;  and  the  debt  is  assets,  thei'efore,  subject  to  the 
payment  of  the  testator's  debts  (A). 

Where  a  legatee  is  indebted  to  the  testator,  the  executor  may 
retain  the  legacy,^''  either  in  part  or  full  satisfaction  of 
the  debt,  by  way  of  set-off  (i).  And  it  has  been  held,  o«e  ot  a  legacy,  in 
that  in  a  suit  by  a  legatee  to  obtain  payment  of  the  drnF^'^from"  the 
legacy  out  of  the  assets  of  the  testator,  in  a  due  course  of  claiming  through 
administration,*  the  executor  may  retain  so  much  of  the      °  ^^"  °^ " 


(e)  Eden  v.  Smyth,  5  Ves.  341.  It  is 
dangerous  to  extend  the  doctrine  of  this 
case  :  Chester  v.  TJrwick,  23  Beav.  404. 

49.  Dougherty  «.  Rogers,  119  Ind. 
254;  Wallace  v.  Dubois,  65  Md.  153. 
Such  as  the  testimony  of  the  scrivener. 
Zeigler  v.  Eckert,  6  Pa.  St.  13.  When 
the  testator  takes  a  note  from  his  son-in- 
law,  and  his  will  directs  that  it  be 
deducted  as  an  advancement  to  his 
deceased  daughter  from  the  share  to  be 
taken  by  their  daughter  and  should 
go  to  her  father  if  she  died  without 
issue,  it  will  amount  to  a  bequest  in  sat- 
isfaction of  the  note,  and  equity  will 
decree  its  cancellation.  Bacon  v.  Gas- 
sett,  13  Allen  334. 

(/)  Ex  parte  Kirk,  Re  Bennett,  5  C. 
D.  800. 

(fii)  Robinson  v.  Bransby,  6  Madd. 
348.  See  also  Re  Aird's  Estate,  13 
C.  D.  391.  This  caie  is  stated  in  the 
head  note  to  Re  Taylor's  Estate,   23 


0.  D.  495,  not  to  have  been  followed, 
but  it  seems  from  the  judgment  of  the 
0.  A.  that  Re  Taylor's  Estate  turned 
on  a  question  of  construction  unaffected 
by  Re  Aird's  Estate. 

(h)  Rider  «.  Wager,  2  P.  Wms.  331, 
333.    Ante,  pp.  *1039,  *1030. 

50.  Such  debt,  if  larger  than  the  leg- 
acy, is  a  complete  answer  to  a  petition 
for  the  payment  of  the  legacy.  Matter  of 
Charlick,  11  Abb.  N.  C.  56  ;  Smith  «. 
Murray,  1  Dem.  34 ;  Strong  «.  Bass, 
35  Pa.  St.  333.  And  it  may  be  set  off, 
although  it  was  contracted  after  the 
will  was  made,  Brokaw  v.  Hudson, 
12  C.  E.  Gr.  135 ;  or  was  the  debt  of  a 
firm  of  which  the  legatee  was  the  sole 
surviving  partner,  Ferris  v.  Burrows, 
34  Hun  104  ;  or  grew  out  of  payments 
by  the  testator  as  security  for  the  legatee, 
Koons  V.  Mellett,  121  Ind.  585  ;  and  by 
the  executor  on  a  judgment  recovered 
against  him  on  a  liability  of  the  testator 


(i)  Jeffs  V.  Wood,  3  P.  Wms.  130. 
Smith  V.  Smith,  3  Giff.  263.  So  where 
the  legatee  is  a  bankrupt  member  of  a 
firm  indebted  to  the  testator  :  ibid.    So  a 


retainer  will  be  allowed  to  one  executor, 
out  of  a  legacy  to  his  co-executor,  in 
respect  of  a  devastavit  by  the  lattsr : 
Sims  «.  Doughty,  5  Ves.  243. 
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legacy  as  is  sufficient  to  satisfy  a  debt  due  from  the  legatee  to  the 
testator,  although  the  remedy  for  such  debt  was,  at  the  time  of  the 
death  of  the  testator,  barred  by  the  Statute  of  Limitations  {It). 


as  such  surety,  StiefE  v.  Collins,  65  Md. 
69.  If  the  legacy  is  an  undivided  share 
of  the  residue,  the  legatee's  debt  will  of 
course  be  deducted  entirely  from  that 
share.  Chase  i).  Davis,  65  Me.  103  ; 
Estate  of  Piper,  H  Phila.  141.  The 
legatee^s  notes  are  available  as  a  set-oflE, 
although  he  was  also  appointed  exec- 
utor and  had  charged  off  the  notes  as 
worthless  in  his  account.  Henrys.  Fiske, 
11  R.  I.  318.  So,  though  the  testator 
had  executed,  but  never  delivered,  a 
release  which  was  found  with  the  evi- 
dences of  the  debt  among  his  papers. 
Brunn  «.  Shuett,  59  Wis.  360.  Equity 
will  first  set  off  the  unsecured  debt  if 
the  debt  exceeds  the  legacy  and  is  partly 
secured  and  partly  unsecured.  Sleeper 
».  Kelley,  65  N.  H.  306.  But  where 
the  will  directs  all  indebtedness  to  be 
deducted,  and  refers  to  "  a  partial  list," 
it  will  not  prevent  a  suit  by  the  legatee 
to  charge  testator's  estate  for  damages 
in  wrongfully  releasing  collateral  held 
by  him.  Whittemore  v.  Hamilton,  51 
Conn.  153. 

In  setting  off  the  legatee's  debt  the 
interest  on  it  is  to  be  reckoned  up  to 


the  testator's  death  only,  Dickerson  v. 
Stokes,  4  Dem.  319  ;  though  the  legacy 
may  be  a  remainder  payable  only  after 
the  death  of  the  life  tenant.  Smith  ». 
Yancey,  81  Va.  88.  But  see  Bowen  ®. 
Evans,  70  la.  368. 

In  some  states  the  legatee's  debt  may 
be  set  off,  although  barred  at  testator's 
death  by  the  Statute  of  Limitations, 
the  statute  in  such  case  barring  an  action 
for  the  remainder,  but  raising  no  pre- 
sumption of  payment.  Matter  of  Bo- 
gart,  38' Hun  466;  Rogers  u.  Mur- 
dock,  45  Hun  80.  The  barred  debt  is 
available  as  a  set-off  against  a  legacy, 
but  not  as  against  a  devise  of  laud. 
Estate  of  Covin,  30 'S.  C.  471.  So, 
where  the  will  directed  the  legatees  "  to 
account  forwhat  they  owe  me."  Teague 
«.  Teague, 74  N.  0.  613.  But  in  Massa- 
chusetts, a  debt  barred  by  the  Statute  of 
Limitations  cannot  be  set  off  unless  that 
is  clearly  intended  in  the  will,  Allen  «. 
Edwards,  136  Mass.  138  ;  the  statute  pro- 
viding for  set  off  of  "  debts  due."  P.  S. 
c.  136,  §  33.  So,  in  Tennessee,  as  against 
a  distributive  share.  Richardson  b. 
Keel,  9  Lea  74.     So,  in  Maine  also,  and 


(A;)  Courtenay  «.  Williams,  3  Hare, 
589.  Rose  '■».  Gould,  15  Beav.  189. 
Coates  v.  Coates,  33  Beav.  349.  Camp- 
bell v.  Graham,  1  Rass.  &  M.  453.  See 
the  remark  of  Knight  Bruce,  V.-C,  in 
Harvey  «.  Palmer,  4  De  G.  &  Sm.  437. 
So  an  administrator  is  entitled  to  set  off 
against  the  share  of  one  of  the  next  of 
kin  the  whole  of  a  debt  of  which  part 
has  become  barred  by  the  Statute  of 
Limitations.  Re  Cordwell's  Estate, 
L.  R.  30  Eq.  644.  Legatees  who  were 
also  next  of  kin  of  the  testator,  brought 
an  action  against  the  executor  seeking 
a  revocation  of  the  probate,  but  failed. 


and  were  ordered  to  pay  the  executor's 
costs  of  the  action.  While  the  action 
was  pending  some  of  the  plaintiffs 
assigned  and  others  mortgaged  their 
shares  whether  under  the  will  or  on  an 
intestacy.  Afterward  the  legatees  com- 
menced an  action  against  the  executor 
in  the  Chancery  Division  for  the  ad- 
ministration of  the  estate.  It  was  held 
that  the  executor  was  entitled  to  set  off 
the  costs  in  the  probate  suit  against  the 
legacies,  notwithstanding  the  assign- 
ments and  encumbrances.  Re  Knap- 
man,  18  C.  D.  300. 
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*It  may  be  observed,  that  the  term  "  set-off "  is  somewhat  inaccu- 
rately used  in  cases  of  this  kind.  The  proper  use  of  that  expression 
seems  applicable  only  to  the  mutual  demand  of  debtor  and  creditor. 
A  right  of  this  nature  is  rather  a  right  to  pay  out  of  the  fund  in  hand, 
than  a  i-ight  to  set  off.  And  such  right  of  payment  can  only  arise 
where  there  is  a  right  to  receive  the  debt  so  to  be  paid  ;  and  the 
legacy  or  fund  so  to  be  applied  in  payment  of  the  debt  must  be  pay- 
able by  the  person  entitled  to  receive  the  debt  {J).     Accordingly,  in 


an  attaching  creditor  of  the  legatee  may 
raise  the  objection.  Holt  ».  Libby,  80 
Me.  339.  This  is  true  also  in  Pennsyl- 
vania, although  the  debt  is  barred  by 
the  Statute  of  Limitations  at  the  time 
of  distribution,  but  not  at  testator's 
death.     Estate  of  Light,  136  Pa.  St.  211. 

The  set-ofE  of  the  legatee's  debt  is 
available  against  a  Jonas  fide  assignee  of 
the  legacy.  Estate  of  Dull,  187  Pa.  St. 
116 ;  or  a  creditor  of  the  legatee.  Ar- 
mour 41.  Kendall,  15  B.  I.  193  ;  Strong 
V.  Bass,  35  Pa.  St.  333  ;  Nickerson  li. 
Chase,  123  Mass.  S96  ;  and  creates  an 
equitable  lien  upon  the  legacy  prior  to 
that  of  a  judgment  creditor  of  the 
legatee.  Irvine  «.  Palmer,  91  Tenn. 
463. 

It  is  also  available  against  his  chil- 
dren, taking  simply  as  his  next  of  kin 
on  his  death  before  distribution.  Matter 
of  Bogart,  28  Hun  466  ;  or  against  the 
debtors,  descendants,  taking  the  leg- 
acy under  the  statute,  which  saves  lapse 
of  legacy  in  favor  of  descendants  or 
other  legatees,  Denise  «.  Denise,  10 
Stew.  (N.  J.)  163;  disapproving  Carson 
®.  Carson,  1  Met.  300,  as  "  unsound  in 
its  main  premises  "  because  it  held  the 
set-off  to  be  "  founded  upon  equities 
wholly  extrinsic,  and  having  no  con- 
nection with  the  Will,"  whereas  "the 
law  of  the  land  constitutes  a  part  of 
every  Will,"  Van  Fleet,  V.-C.  But  in 
a  like  case  in  Wallace  ®.  Dubois,  65 
Md.  153,  the  court  distinguished 
between  debts  shown  to  have  been 
created  byway  of  advancement  (as  to 


which  set-off  was  allowed)  and  other 
debts,  which  were  left  to  their  remedy 
against  the  estate  of  the  original  legatee. 
And  in  a  legacy  to  A.  and  her  children, 
"  the  debts  of  the  husband  to  be  de- 
ducted from  any  legatee's  share,"  A.'s 
share  only,  and  not  the  children's 
shares,  will  be  subject  to  the  debt  of 
A.'s  husband  ;  Cannon  e.  Apperson,  14 
Lea  553.  In  Jennings  «.  Barry,  5  Dem. 
531,  however,  the  set-off  of  A.'s  debtor 
was  allowed  against  the  issue  of  A., 
who  were  substituted  by  the  terms  of 
the  will  on  A.'s  death  before  the  life 
tenant,  A.'s  legacy  being  held  to  have 
vested  in  him  (subject  to  divest  on  his 
death  before  the  prior  life  estate  ended) 
and  so  become  subject  to  the  set-off 
of  his  debt. 

(I)  Cherry  v.  Boultbee,  4  M.  &  Or. 
443,  447,  per  Lord  Cottenham,  and  see 
Be  Briarit,  39  C.  D.  471,  479.  Be 
Akerman,  [1891]  3  Ch.  313,  319.  In 
the  case  of  Be  Akerman  (zibi  sup.), 
Kekewich,  J.,  says  :  "The  principle  to 
be  found  laid  down  in  Cherry  i).  Boult- 
bee (ubi  sup.),  and  also  in  Courtenay  v. 
Williams  (3  Hare,  589),  and,  no  doubt, 
if  search  were  made,  in  many  other 
cases,  is  that  a  person  who  owes  an 
estate  money,  that  is  to  say,  who  is 
bound  to  increase  the  general  mass  of 
the  estate  by  a  contribution  of  his  own, 
cannot  claim  an  aliquot  share  given  to 
him  out  of  that  mass,  without  first 
making  the  contribution  which  com- 
pletes it.  Nothing  is  in  truth  retained 
by  the   representative  of    the    estate : 
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Cherry  v.  Boultbee  (wi),  Thomas  Boultbee  was  indebted  to  Catherine 
Boultbee,  his  sister,  in  the  sum  of  1,878^. :  He  became  bankrupt,  and 
shortly  after  his  bankruptcyj  Catherine  made  her  will,  whereby  she 
gave  legacies  of  500?.  and  2,000?.  to  her  executors,  in  trust  to  pay  the 
interest  thereof,  (as  to  the  500?.  after  the  decease  of  her  mother,)  to 
Thomas  Boultbee  for  his  life,  without  power  of  anticipation,  and 
free  from  his  debts  ;  and  after  *his  decease  to  pay  the  principal  to 
such  persons  as  he  should  appoint,  and  in  default  of  appointment  to 
his  executors  and  administrators,  for  his  and  their  own  use  and 
benefit  :  The  testatrix  did  not  prove  her  debt  und6r  her  brother's 
commission  :  He  died  without  having  obtained  his  certificate,  and 
without  having  attempted  to  make  any  appointment :  Lord  Langdale, 
M.  R.,  held  (overruling  the  case  of  Ex,  parte  Mann  {n),  before  Sir 
J.  Leach),  that  the  executors  of  the  testatrix  had  no  right  to  set  off 
the  debt  due  from  Thomas  Boultbee  to  the  testatrix  against  the  lega- 
cies, but  that  the  assignee  of  Thomas  Boultbee  was  entitled  to  so 
much  of  the  legacies  as  the  assets  were  suflScient  to  pay  :  And  this 
decision  was  confirmed  by  Lord  Cottenham  on  appeal  :  And  his  lord- 
ship observed,  that  the  bankruptcy  of  the  debtor  having  taken  place 
in  the  lifetime  of  the  testatrix,  her  executors  never  were  entitled  to 
receive  from  the  assignees  more  than  the  dividends  of  the  debt ;  and 
as  the  bankrupt  never  obtained  his  certificate,  he  was  never  entitled  to 
receive  the  legacy  :  consequently  there  never  was  a  time  at  which  the 
same  person  was  entitled  to  receive  the  legacy  and  liable  to  pay  the 
entire  debt ;  and  therefore  the  right  of  retaining  a  sufficient  sum  out  of 
the  legacy  to  pay  the'debt  could  never  have  vested  in  anyone  ;  though 
the  assignees  would  have. been  bound  to  allow  the  amount  of  any  divi- 
dend on  the  debt,  if  it  had  been  proved  (o). —  *It  will  be  seen  that  in 
this  case  the  claim  for  the  legacy  arose  after  the  hanJcruptcy,  at  a  time 

nothing  is  in  strict  language  set  off;  but  solvent    died    intestate,    leaving    the 

the  contributor  is  paid  by  holding  in  insolvent  one  of  his  next  of  kin  :   The 

his  hand  a  part  of  the  mass,  which,  if  debtor    had,   in    the  lifetime    of    the 

the  mass  were  completed,  he  would  re-  intestate,    taken    the    benefit    of   the 

ceive  back,"  p.  319.  act,  and  had  been  discharged,  having 

(m)  3  Keen,  319  ;  afSrmed  on  appeal,  entered   the  debt  in  question   in  his 

4  M.  &  Or.  443.  schedule  :  and  the  V.-C.  held,  that  the 

in)  Mont.  &  M'Arth.  310.  administrators  of  the  creditor  were  not 

(o)  Cherry  v.  Boultbee,  4  M.  &  Cr.  entitled  to  retain  the  debt  out  of  the 

442,  448.     These  observations  were  re-  insolvent's    distributive    share  of    the 

garded  by  Shadwell,  V.-C,  in  Bell  v.  creditor's  estate.     Cherry  v.  Boultbee 

Bell,  17  Sim.  137,  as  decisive  of  a  case  has  been  twice  followed  by  Hall,  V.-C, 

where  one  of  the  creditors  of  an  in-  in  Re  Hodgson^  9  C  D.  673,  and  Re 
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when  the  claim  of  the  testatrix,  in  respect  of  the  debt  due  from  the 
bankrupt,  was  merely  a  right  of  proof  against  his  estate  in  the  hands 
of  the  assignees  :  And  the  decision,  therefore,  does  not  apply  to  a  case 
where  the  right  to  receive  and  the  liability  to  pay  both  existed  at  the 
time  of  the  bankruptcy  (/>).  Where,  in  truth,  the  cross  demands  are 
essentially  in  different  rights,  it  is  a  general  rule,  of  equity  as  well  as 
law,  that  one  of  such  demands  cannot  be  applied  in  satisfaction  of  the 
other  (unless  the  right  to  do  so  be  conferred  by  agreement,  express 
or  implied,  which  the  court  has  thought  itself  justified  in  presuming 
from  slight  circumstances  (cj) ) :  Accordingly,  in  Freeman  v.  Lomas  [f), 
where  an  executor  and  trustee  of  a  legacy,  who  was  also  residuary 
legatee,  had  become  a  creditor  ol  the  husband  and  administrator  of 
the  deceased  legatee  in  respect  o*debts  incurred  since  he  had  become 
her  administrator  :  it  was  held  by  Turner,  V.-C,  that  as  there  were 
no  circumstances  from  which  an  agreement  to  set  off  the  one  demand 
against  the  other  could  be  presumed,  the  debt  could  not  be  set  off 
against  the  legacy  (though  assets  were  admitted)  :  because  the  claims 
existed  in  different  rights. 

It  does  not  seem  necessary  here  to  consider  in  detail,  how  far  the 
right  of  set-off  by  the  executor  extends,  in  case  of  jn  ^  g^se  of  a 
a  legacy  to  a  married  woman,  with  respect  to  debts  due  S^  whose"?^- 
from  her  husband  to  the  testator,  because  the  result  ?„*"^hi' 4" tato't 
of  the  Married  Women's  Property  Act,  1882,  is  that  ««»'«• 
a  woman  married  after  the  commencement  of  that  act  (s)  will  be 
entitled  to  hold  as  her  separate  property  all  real  and  personal  property 
belonging  *to  her  at  the  time  of  marriage,  or  acquired  by  or  devolv- 
ing upon  her  after  maiTiage  (i),  and  therefore  her  husband  will  have 
no  interest  in  legacies  left  to  her.51     Moreover,   a  woman  married 

Orpen,  16  C.  D.  203.     As  regards  the  (p)  Lee  «.  Egremont,  5  De  6.  &  Sm. 
retainer  of  anything  in  respect  of  a  348,  368.     See  Bousfield  v.  Lawford,  1 
dividend  under  a  bankruptcy,  the  court,  De  Gex,  J.  &  S.  459. 
will  not  necessarily  in  every  case  of  a  (j)  Freeman  «.  Lomas,  9  Hare,  109, 
bankrupt  legatee  direct  in  making  its  114. 
order  that  some  sum  shall  be  deducted  if)  9  Hare,  109. 
by  the  executor  on  account  of  a  divi-  (s)  1  Jan.  1883. 
dend.     It  will  only  do  so  when  it  has  {t)  45  &  46  Vict.  c.  75,  s.  3. 
been  ascertained  who  are  the  creditors  51.  As  property  is  now  held  inde- 
claiming,  what  is  the  amount  of  the  pendently  by  married  women  in   the 
assets,  what  the  costs  of  the  bankruptcy.  United  States,  a  husband's  debt  cannot 
and  what  the  amount  of  the  dividend,  be  set  off  against  a  wife's  legacy.  Ken- 
so  that  the  amount  to  be  deducted  or  nedy  v.  Badgett,  19  S.  C.  591  ;  although 
allowed  can  also  be  ascertained.     Re  it    would    be    otherwise    if    expressly 
Hodgson,  9  C.  D.  673,  676.  directed  by  the  will,  Hurlbut «.  Button, 
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before  the  commencement  of  the  act  will  be  entitled  to  all  real  and 
personal  property  as  her  separate  property,  her  title  to  which  accrues 
after  the  commencement  of  the  act  (m),  though  not  to  property 
whether  vested  or  contingent  and  whether  in  reversion  or  remainder, 
her  title  to  which  was  acquired  before,  though  it  falls  into  possession 
after,  the  commencement  of  the  act  {x). 

Generally,  it  may  be  stated  that  the  result  of  the  authorities  appears 
to  be,  that  before  the  Married  Women's  Property  Act,  1882,  where 
a  debt  to  the  estate  of  a  testator  might  be  set  off  by  the  executors 
against  a  legacy  bequeathed  by  the  testator  to  his  debtor,  ^such  debt 
might  also  be  set  off  against  a  legacy  bequeathed  by  the  testator  to 
the  wife  of  the  debtor,  subject  to  her  equity  (if  any)  in  the  legacy  (y). 

In  Harvey  v.  Palmer  (z),  leaseholos  had  been  bequeathed  for  the 
legatee's  personal  support  and  maintenance,  and  to  be  entirely  free 
from  any  claim,  charge  or  demand  of  his  creditors  :  And  Knight 
Bruce,  V.-C,  held  that  the  leaseholds  could  not  be  withheld  from  the 
legatee  until  he  paid  a  debt  due  fromi  him  to  the  testator ;  for  that 
i  the  testator  had  expressed  that  which  was  equivalent  to  a  declaration 
of  intention  that  they  should  not  be  so  withheld  :  And  his  honor 
seemed  to  doubt  whether,  in  any  case,  where  a  specific  legatee  is 
indebted  to  the  testator,  the  legacy  can  be  withheld  till  the  debt  is 
paid. 

2.   The  effect  of  appointing  a  debtor  to  be  executor. 

It  will  be  convenient  to  consider  this  subject,  first,  as  to  *the  effect 
at  common  law,  of  the  testator's  appointing  his  debtor  to  be  his 
executor  ;  and  then  as  to  the  effect  in  equity. ^2 

15  Stew.  (N.  J.)  15  ;  or  if  the  debt  was  Banking  v.  Barnard,  5  Madd.  33.     Re 

for  the  purchase  of  property  for  her  Briant,  39  0.  D.  471. 

or  secured  by  her  joinder   as  maker  (z)  4  De  G.  t&  Sm.  435. 

or   indorser   of   the  husband's  notes,  53.  The  substantial  result  appears  to 

Chaffee  v.  Maker,  17  R.   I.)  739.     So,  be  the  same  in  either  case.     In  some 

conversely,  a  wife's  debt  can  be  set  off  states,  as  in  New  York  by  statute,  the 

against  a  legacy  to  the  husband.    Hurl-  executor  must  account  for  it  as  assets, 

but  V.  Hutton,  supra.  and  his  appointment  is  no  legal  release 

(u)  Ibid.  s.  5.  or  extinguishment  of  the  debt,  N.  Y. 

(a)  Reld  «.  Reid,  31  C.  D.  403,  and  3  R.   S.  84,  |  13  ;  Matter  of  Leslie,  3 

ante,  p.  *663.  Redf .  380  ;  Adair  «.  Brimmer,  74  N.  Y. 

iy)  McMahon  v.   Burchell,   5  Hare,  539  ;  or  of  collateral  securing  it,  Sover- 

335.    M'Cormick  v.  Garnett,  3  Sm.  &  hill  v.  Suydam,  59  N.  Y.  140  ;  or  of  the 

G.  37.    Elibank  v.  Montolieu,  5  Ves.  debt  of  the  executor's  firm,  Matter  of 

737.     Carr  ®.  Taylor,  10  Ves.  574.     Ex  Consalus,  95  N.Y.  340.   But  the  executor 

pa/He  O'Ferrall,  1  Glyn  &  Jam.  347.  may  show  his  Joraa^de  inability  to  pay, 
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Inasmuch  as  the  rules  of  equity,  where  before  the  Judicature  Acts 
there  was  any  conflict  between  them  and  the  rules  of    . 

,  •  1   /    \     1  «.  ■*■■'  common  law. 

common  law,  prevail  (a),  the  eiiect  at  common  law  of 
the  appointment  by  a  testator  of  his  debtor  to  be  his  executor  does 
not  require  to  be  stated  at  length.  Generally  it  may  be  stated  that 
an  appointment  by  the  testator  of  his  debtor,  whether  he  was  a  sole 
debtor  or  one  of  several  joint  debtors,  or  even  one  of  joint  and  several 
debtors,  his  executor,  operated  as  a  release  or  extinguishment  of 
the  debt :  The  principle  being  that  a  debt  is  merely  a  right  to  recover 
the  amount  by  way  of  action,  and  as  an  executor  could  not  maintain 
an  action  against  himself,  his  appointment  by  the  creditor  to  that 
office  suspended  the  action  for  the  debt  :  And  where  a  personal  action 
is  once  suspended  by  the  voluntary  act  of  the  party  entitled  to  it,  it  is 
forever  gone  and  discharged.  TJhus  if  the  obligee  of  a  bond  makes  the 
obligor  his  ebcecutor,  this  amounts  at  law  to  a  release  of  the  debt  (5). 

Nor  is  the  case  varied  by  the  executor  dying  without  having  either 
proved  the  will  or  administered  (55),  for  in  such  a  case  also  the  debt 
is  extinguished  and  the  administrator  cum,  testamento  annexo  can 
bring  no  action  for  it.  There  seems  to  be  some  doubt  whether  the 
debt  of  a  sole  executor  who  does  not  administer  and  refuses  probate 
was  at  common  law  released  (c)  :  but  the  debt  of  one  of  several 
executors  who  refused  was  released  if  the  others  administered  {cc),  for 

subject,  however,  to  being  afterward  Charles  v.  Jacob,  9  S.  C.  395.     And  an 
sued  without  protection  of  the  Statute  of  order  for  sale  of  land  to  pay  debts,  pro- 
Limitations.     Baucus  v.  Stover,  24  Hun  cured  by  him  in  disregard  of  his  own 
109.     In  other  states,  as  in  equity,  the  debt  to  the  estate,  which  would  have 
executor  is  required  to  account  for  the  sufficed  to  pay  the  debts,  is  a  devastavit, 
amount  of  his  debt  as  assets  in  his  hands,  Farys    v.    Farys,  1    Harp.    Ch.    361; 
Winship  v.  Bass,  13  Mass.  198  ;  Wood  Chapin  «.  Waters,  110  Mass.  195. 
«.    Tallman,     Coxe,    153  ;    Leland    v.  (a)  Judic.  Act.  1873,  s.  35,  sub-s.  11. 
Felton,  1   Allen  531  ;   Eichelberger  v.  See  per  Lord  Cairns  in  Pugh  v.  Heath, 
Morris,  6  Watts  43 ;  Griffith  v.  Chew,  7  App.  Cas,  337. 
8  Serg.  &  R.  33  ;  on  the  same  footing  (J)  Needham's  Case,  8  Co.  136,  a. 
as  debts  of  other  parties,  McCarty  «.  (M)  Wankford  ».  Wankford,  1  Salk. 
Frazer,  62  Mo.  363  ;   although  a  note  399.     Wentw.  OfE.  Ex.  c.  2  (14th  edit.), 
previously  given  for  the  debt  may  as  Com.  Dig.  Admon.  (B.  5). 
such     be     extinguished.      Tarbell   «.  {c)  Wankford  v.  Wankford,  1  Salk. 
Jewett,  139  Ma.ss.  457.     Such  debt  is  307.     See  contra,  Abram  «.   Cunning- 
available  as  assets  for  the  residuary  lega-  ham,  3  Ventr.  803,  and  Butler's  notes 
tee  as  well  as  creditors,  Pusey  v.  Clem-  to  Co.  Lit.  364,  J. 
son,  9  Serg.   &  R.  303  ;   and  may  be  (cc)  1    Salk.    308.     Bac.    Abr.    Tit. 
enforced  against  the  executor's  estate  Exors.    (A.)    10,     note   to    Cabell   ®. 
by  an  assignee  or  successor  in  office.  Vaughan,  1  Saund.  391. 
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he  must  have  been  made  a  co-plaintifE  in  all  actions  by  the  other 
executors.  Since  the  passing  of  20  &  21  Vict.  c.  'I'l,  s.  79,  which 
enacts  that  the  rights  of  an  executor  renouncing  *probate  are  to  cease 
as  if  he  had  not  been  named  an  executor  in  the  will,  it  would  seem 
as  if  the  debt  of  a  renouncing  executor  is  not  released.  The  mere 
fact  of  an  executor  not  proving  does  not  seem  to  prevent  the  debt 
being  released.  At  all  events  an  opportunity  would  be  given  him  to 
come  in  and  prove  (d). 

It  must,  however,  be  observed,  that,  as  between  the  debtor  execu- 
tor and  the  creditors  of  the  testator,  this  doctrine  was  applicable 
only  in  cases  where  there  were  assets  sufficient  to  satisfy  the  testator's 
debts  {dd")  :  For  it  would  be  unfair  to  defraud  the  creditors  of  their 
just  debts  by  a  release  which  is  absolutely  voluntary  (e)  ;  And  there- 
fore the  debt  due  from  the  executor  was  considered,  on  their  behalf, 
as  assets  in  his  hands  (ee)  :  Accordingly  it  was  said  by  Lord  Holt  (/), 
that  when  the  obligee  makes  the  obligor  his  executor,  the  debt  is 
assets,  and  the  making  him  executor  does  not  amount  to  a  legacy,  but 
to  payment  and  release  :  And  that  if  H.  be  bound  to  J.  S.  in  a  bond 
of  IQOl.,  and  then  J.  S.  makes  H.  his  executor,  H.  has  actually  received 
so  much  money,  and  is  answerable  for  it  ;  and  if  he  does  not  admin- 
ister so  much,  it  is  a  devastavit. 

It  must  further  be  remarked,  that,  where  the  debtor  is  appointed 
executor,  the  suspension  of  the  remedy  is  the  voluntary  act  of  the 
creditor,  and  therefore  the  action  was  forever  gone  :  But  the  effect 
was  different,  where  the  remedy  is  suspended  by  the  act  of  law  {g)  : 
Debtor  appointed  Thus,  if  administration  of  the  effects  of  a  creditor  were 
administrator.       committed  to  the  debtor,63  this  *being  by  act  of  law,. 

(d)  Ee  Applebee,  [1891]  3  Ch.  422.  will  be  assets  in  equity  only  :  Ch.  2, 

{6,6)  Bac.  Abr.  Exors.  (A.)  10.  pp.  73,  74,  14th  edit. 

(«)  2  Black,  Com.  512  :  If  the  testator,  (/)  1  Salk.  306. 

says  Lord  Talbot,  in  Brown  ®.  Selwyn,  {g)  Wankford  v.  Wankford,  1  Salk. 

Cas.  temp.  Talb.  241,  242,  had  expressly  303,  by  Powell,  J. 

given  it  away,  even  that  could  not  have  53.  The  administrator    must  inven- 

screened  it  from  debts.  tory  his  debt  to  the  testator,  Williams 

(«6)  Holliday  n.  Boas,   1  Roll.  Abr.  v.  Morehouse,  9  Conn.  470  ;  DuflEee  t. 

920,  921.    Exors.  (G.)  pi.  13.     Wood-  Buchanan,  8  Ala.  37  ;  or  a  debt  of  his 

ward    V.    Lord     Darcy,    Plowd.    186.  firm.     Eaton    «.  Walsh,   42  Mo.   272. 

Dorchester  v.  Webb,    Cro.   Carr.   373.  As  administrator  he  must  make  discov- 

Touchst.  497,  498.  Wankford  ®.  Wank-  ery  of  his  debt  to  the  estate,  and  even  of 

ford,  1  Salk.  305,  by  Holt,  C.  J.     The  facts  which  take  it  out  of  the  Statute  of 

author  of  "  The  Office  of  anBxecutor,"  Limitations,  Sigourney  ®.  Wetherell,  6 

seems  to  be  of    opinion  that  the  debt  Met.  553  ;  and  it  will  not  be  barred  by 
[*1177]          [*1178] 
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was  held  to  be  only  a  temporaiy  privation  of  the  remedy  (A)  :  There- 
fore, if  the  obligor  of  a  bond  took  out  administration  to  the  obligee,, 
and  died,  the  administrator  de  bonis  non  of  the  obligee  might  main- 
tain an  action  for  such  debt  against  the  executor  of  the  obligor  {i). 
Again,  if  the  executrix  of  the  obligee  married  the  obligor,  such 
marriage  was  no  release  of  the  debt  ;  for  the  testator  had  done  no 
act  to  discharge  it  (/<;)  :  Consequently,  the  remedy  was  merely  sus- 
pended by  the  legal  effect  of  the  coverture  ;  and,  on  her  death,  the 
administrator  de  bonis  non  was  equally  entitled  to  that  debt, 5*  as  to 
any  others  outstanding  {I)  :  But  if  the  obligee  made  the  wife  of  the 
obligor  his  executrix,  this  operated  as  a  release  (m). 

It  was  decided  in  Caweth  v.  Phillips  {n),  that  making  a  debtor 
executor  durante  minore  estate  of  another  person  does  not  discharge 
the  debt  ;  on  the  ground  that  the  debtor  is  only  executor  in  trust  for 
the  other  during  his  minority. 

It  may  also  be  proper  in  this  place  to  mention  the  case  of  Stapleton 
V.  Truelock  (o)  :   There  the  testator  made  B.  and  C.  his  executors,  and 


lapse  of  time.  Potter  v.  Titcomb,  7  Me. 
303.  He  can  properly  be  charged  with 
the  debt  only  in  a  formal  accounting, 
Potter  «.  Titcomb,  ubi  supra ;  and  his 
security  will  also  be  charged  by  such 
account.  Estate  of  Piper,  15  Pa.  St. 
533.  After  administration  and  inventory 
of  the  debt  he  is  not  liable  in  an  action 
brought  for  it  by  the  local  administra- 
tor in  another  state.  Stevens  «.  Gaylord, 
11  Mass.  256.  By  charging  himself 
with  a  mortgage  debt,  the  legal  secu- 
rity therefor  is  so  extinguished  that  a 
subsequent  assignment  of  the  mortgage 
by  the  administrator  will  not  transfer 
any  interest  in  the  land.  Ipswich 
Manufacturing  Co.  ■».  Story,  5  Met. 
313.  But  where  the  debt  is  represented 
by  a  second  mortgage,  the  letters  of 
administration  issued  to  the  mortgagor 
and  his  inventory  of  the  debt  are  not 
such  payment  of  the  mortgage  debt  as 
to  cut  off  the  right  to  redeem  from  the 
first  mortgage  although  the  mortgagor's 
equity  was  cut  off.  Kinney  v.  Ensign, 
18  Pick.  333. 
qi)  Wentw.  0£E.  Ex.  Oh.  3,  p.  76, 14th 


edit.  Needham's  Case,  8  Co.  136,  a. 
Wankford  «.  Wankford,  1  Salk.  306, 
by  Holt,  C.  J. 

(i)  Lockier  n.  Smith,  1  Sid.  79.  Hud- 
son i>.  Hudson,  1  Atk.  461. 

Qi)  Needham's  Case,  8  Co.  136,  u. 
Co.  Lit.  364,  6.  Wankford  d.  Wank- 
ford, 1  Salk.  306,  by  Holt,  C.  J. 

54.  Utterback  v.  Cooper,  38  Gratt. 
233  ;  the  debt  being  chargeable  mean- 
while as  assets  in  the  hands  of  the 
original  administrator,  Jacobs  v.  Wood- 
side,  6  S.  C.  490  ;  Hall  «.  Hall,  2  Mc- 
Cord  Ch.  369  ;  but  the  remedy  on  the 
original  legal  liability  being  suspended, 
Ferebeo  ».  Doxey,  6  Ired.  448.  As  to 
the  effect  of  the  administrator  cuiii, 
testamento  annexo  having  been  surety 
on  the  bond  of  his  predecessor,  see 
Shields  v.  Odell,  27  O.  St.  398. 

(Q  Crossman's  Case,  1  Leon.  320. 
Wankford  i>.  Wankford,  1  Salk.  306, 
by  Holt,  C.  J.     Toller,  349. 

(m)  Fryer  v.  Gildridge,  Hob.  10.  Re 
Price,  11  C.  D.  163. 

(n)  1  Lord  Raym.  605. 

(o)  3  Leon.  3,  pi.  6. 
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added,  "  I  Will  that  C.  shall  pay  to  my  other  executor  all  such  debts 
as  he  oweth  me,  before  he  shall  meddle  with  anything  of  this  my 
Will,  or  take  any  advantage  of  this  my  Will  for  the  discharge  of  the 
same  debts,  for  that  I  have  made  him  one  of  my  executors  : "  And  it 
was  held  that  C.  could  not  administer,  or  be  executor,  before  he  paid 
the  debts. 

The  effect  in  equity  (^)  of  the  appointment  of  a  debtor  to  the  office 
of  executor,  is,  as  there  has  already  been  occasion  to 
state,  that  the  debt  due  from  the  debtor  executor  is  con- 
sidered *to  have  been  paid  to  him  by  himself ;  and  upon  this  supposi- 
tion it  is  an  established  rule  in  equity  that  the  executor  shall  be 
accountable  for  the  amount  of  his  debt  as  assets  (cj)  :  And  it  should 
seem  to  be  now  clearly  settled,  that  the  debt  is  general  assets,  not 
only  for  the  payment  of  the  testator's  debts,  but  also  of  his  lega- 
cies (f).  And  if  the  debt  were  a  specialty  debt,  it  would  have 
remained  so,  and  would  have  retained  its  priority  as  against  the  estate 
of  the  executor,  in  the  event  of  his  death,  as  though  a  stranger  had 
been  appointed  executor  (s). 

There  are,  indeed,  some  authorities  for  considering  the  appointment 
in  the  light  of  a  specific  legacy  to  the  debtor  for  the  purpose  of  dis- 
charging the  debt,  and  that,  therefore,  although,  like  all  other  lega- 
cies, it  shall  not  be  paid  or  retained  till  the  debts  are  satisfied,  yet  the 
executor  has  a  right  to  it  exclusive  of  the  other  legatees  (<)  :  And 
Lord  Talbot,  in  Brown  v.  Selwyn  (u),  speaks  of  the  question  as  being 

(p)  See  ante,  p.  *1176.  rington  «.  Evans,  3  Dick.  456.  Carey 
(g)  See  the  judgment  of  Lord  Ten-  «.  Goodinge,  3  Bro.  C.  C.  111.  Berry 
terden,  in  Freakley «.  Fox,  9  B.  &  C.  v.  Usher,  11  Ves.  90.  Simmons  v. 
134.  In  Ingle  v.  Richards,  28  Beav.  Gutteridge,  13  Ves.  364.  Bac.  Abr. 
366,  a  testator  died  in  1843,  having  Exors.  (A.)  10.  Re  Price,  11  C.  D. 
appointed  T.  R.  and  others  his  execu-  163.  See  also,  In  the  Goods  of  Bod- 
tors:  T.  R.,j.wlio  owed  the  testator  300?.  dington,  6  Notes  of  Cas.  18.  Tomlin 
on  his  promissory  note,  did  not  prove  «.  Tomlin,  1  Hare,  247. 
the  will  till  1855  :  And  it  was  held  by  (s)  Turner  ».  Cox,  8  Moo.  P.  0.  388, 
Romilly,  M.  R.,  that  he  could  not,  then  315. 

set  up  the  Statute  of  Limitations  in  {t)  Co.  Litt.  364, 6.  note  (1),  by  Butler, 

respect  of  the  debt ;— that  the  act  of  2  Black.  Com.  512.     Toller,  349 :  But 

proving  had  relation  to  the  testator's  Lord  Holt,  in  Wankford  v.  Wankford, 

death  ;  and  that  he  must  be  considered  1  Salk.  306,  denies  that  the  making  a 

as  having  the   300?.  in  his  hands  as  debtor  executor  amounts  to  a  legacy : 

assets  and  be  charged  therewith,  with  Andevenifitdid,itshould  seem  that  he 

interest,  from  1855.  would  have  no  right  of  retainer  against 

(r)  Flud    v.    Rumcey,    Yelv.     160.  otherspeciflclegatees;  Seeposi,  p.  *1311. 

Phillips  D.  Phillips,  2  Preem.  11.    Er-  (u)  Cas.  temp.  Talb.  342. 
[*1179] 
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at  that  time  unsettled,  whether  such  a  debt  was  assets  to  pay  legacies 
in  general,  though  he  inclines  to  be  of  opinion  in  the  affirmative. 
However,  Lord  Thurlow,  in  Carey  v.  Goodinge  (a;),  *and  Sir  William 
Grant,  in  Berry  v.  Usher  (y),  treat  the  point  as  perfectly  settled,  that 
the  appointment  of  a  debtor  to  be  executor  is  no  more  than  a  parting 
with  the  action,  and  that  a  trust  is  accordingly  raised  in  equity,  not 
only  for  a  residuary  legatee  (g),  but  even  for  a  next  of  kin  (a). 

The  appointment  of  a  debtor  as  executor  will  operate  even  in  equity 
as  a  release  of  the  debt  if  the  rights  of  creditors  are  not  interfered 
with,  and  there  is  evidence  to  show  the  intention  of  the  testator  to 
release  the  debt  by  the  appointment,  because,  there  being  a  legal  act 
which  released  the  obligation,  there  is  in  such  case  no  equity  against 
the  debtor  to  deprive  him  of  the  benefit  (Z>). 

3.  Of  the  effect  of  appointing  a  creditor  to  he  executor. 

There  has  already  been  occasion  to  consider  the  privilege  enjoyed 
by  a  creditor,  who  is  appointed  to  the  office  of  executor,  of  retaining 
for  his  own  debt  out  of  the  assets,  in  priority  to  all  other  creditors  of 
equal  degree  (c)  :  But  it  remains  further  to  investigate  how  far  that 
appointment  and  the  consequent  privilege  operate  as  an  extinguish- 
ment of  the  claim  of  the  executor. 

If  a  debtor  makes  his  creditor,  or  the  executor  of  his  creditor,  his 
executor,  this  alone  is  no  extinguishment  of  the  debts  ^^^^^  creditor  is 
though  there  be  the  same  hand  to  receive  and  pay  :  sole  executor : 
Yet  if  the  executor  has  assets  of  the  debtor,  it  is  an  extinguishment ; 
because  then  it  is  within  the  rule  that  the  person  *who  is  to  receive 
the  money,  is  the  person  who  ought  to  pay  it :  But  if  he  has  no  assets, 
then  he  is  not  the  person  who  ought  to  pay,  though  he  is  the  per- 
son that  is  to  receive  it  {d)  :  The  debt,  in  other  words,  is  not  extinct, 

r  {x)  3  Bro.  C.  C.  111.  appointment :  (J)  the  intention  in  testa- 

(y)  11  Ves.  90.  tor's  lifetime  to  forgive  the  debt :   (c) 

(z)  Brown    v.    Selwyn,    Cas.    temp.  the  circumstances  rendering  it  Inequi- 

Talb.  240.  table  for  the  residuary  legatee  to  refuse 

(a)  Carey  ■».  Goodinge,  3  Bro.  C.  C.  to  give  effect  to  the  intention  of  the 

110.  testator    as     proved.      The     evidence 

(i)  Strong  V.  Bird,  L.  R.  18  Eq.  315.  would  seem  admissible  on  the  ground 

See  also  the  case  of  Re  Applebee,  [1891]  that  it  is  not  to  alter  or  add  to  the  will, 

3  Ch.  423,  in  which  Strong  v.  Bird  was  but  merely  to  negative  an  equity  in 

followed,  and    in    which  Stirling,  J.,  favor  of  the  residuary  legatee  arising 

discusses  the  admissibility  of  evidence  on  a  presumption. 

to  prove  {a)  the  intention  of  the  testator  (c)  See  ante,  p.  *883  et  seq. 

to  release  the  executor  by  means  of  his  (d)  Woodward  «.  Lord  Darcy,  Plowd. 

[*H80]         [*1181] 
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unless  upon  a  supposition  that  the  executor  has  assets,  which  he  may 
reitain  to  pay  himself  (e). 

Therefore,  if  the  obligor  makes  the  obligee  his  executor,  and  he  Las 
no  assets,  he  may  sue  the  heir,  if  the  heir  be  bound  (/")  :  But  it  is 
said,  that  if  he  pay  himself  any  part  of  his  debt  by  retaining  out  of 
the  assets,  he  cannot  sue  the  heir  for  the  residue  ;  for  he  cannot  appor- 
tion his  debt,  but,  he  ought  to  retain  goods  for  the  whole,  or  have  an 
action  for  the  whole  against  the  heir  {g). 

The  law  is  the  same,  if  one  of  several  joint  and  several  debtors 
,  ,  makes  their  common  creditor  his  executor :  Therefore 

where     one      of 

several     debtors  jf  gudj  an  executor  has  assets,  the  debt  is  extinct,  arid 

II1£Ik68   1116     Cr6Cl— 

itor  executor :  he  cannot  sue  the  other  debtor  ;  for  the  having  assets 
amounts  to  payment  (A).  Thus,  in  the  case  of  Locke  v.  Crosse  («), 
the  *obligee  was  made  executor  to  one  of  two  joint  and  several 
obligors,  and  in  an  action  by  him  against  the  other,  where  the  matter 
was  pleaded,  the  plea  was  held  to  be  bad,  because  it  did  not  show  to 
what  value  the  assets  were  that  the  plaintiff  administered  :  but  if  the 
defendant  had  shown  that  the  plaintiff  had  administered  goods  to  the 
value  of  the  debt  in  demand,  it  had  been  a  good  plea. 

Again,  the  same  doctrine  prevails  where  the  debtor  appoints  his 
where  a  creditor  creditor  to  be  one  of  Several  executors,  if  the  creditor 
is  one  of  several  administers  Uc)  :  But  if  the  creditor  neither  proves  the 

executors.  ^    '  ^ 

will,  nor  acts  as  executor,  he  may  bring  an  action  against 

185.    Fryer ».  Gildrldge,  Hob.  10.   Cock  must   be   taken  to  mean  legal  assets 

».    Cross,   3    Lev.   73.      Wankford   v.  presently  available  ;  and,  therefore,  it 

Wankford,  1  Salk.  305,  by  Holt,  C.  J.  was  not  sustained  by  proof  that  the 

(e)  By  Powell,  J,,  in  Wankford  ■».  testator  had  devised    to   the  payee  a 

Wankford,  1  Salk.  304.    Accordingly,  house  charged  with  a  sum  of  money, 

where  a  promissory  note  was,  at  ma-  paj'able  within  twelve  months  after  his 

turity,  in  the  hands  of  the  payee,  who  death,  to  be  applied  in  payment  of  debts 

was  one  of  the  two  executors  of  the  and  legacies  :  Lowe  e.  Peskett,  16  C.  B. 

drawer,  and  it  was  afterward  endorsed  500.  Richards  ».  Moloney,  2  Ir.  Ch.  1. 
by  the  payee  to  the  plaintiff,  who,  as  (/)  1  Roll  Abr.  940,  (M.)  pi.  5.     Pid- 

endorsee,  sued,  the  payee  and  his  co-  geon  n.   Pitts,  2  Show.  401,  pi.   273. 

executor  as  the  executors  of  the  drawer  ;  Wankford  ».  Wankford,  1  Salk.  .304,  by 

and  they  pleaded  the  facts  above  stated,  Powell,  J.,  Co.  Lit.  264,  J.note  by  Butler, 
alleging  al?o  that  the  payee  had  assets  fer)  Woodward  v.  Lord  Darcy,  Plowd. 

of  the  testator  before  the  endorsement ;  185,   186.     Wentw.  Oil.  Ex.  78,  14th, 

it  was  held,  that  the  allegation  as  to  the  edit. 

payee  having  assets  were  material,  for         (/i)  Wankford  e.  Wankford,  1  Salk.. 

otherwise  the  debt  was  not  gone,  and  305,  by  Holt,  C.  J. 
the    instrument  was   still    negotiable  :  (i)  Cited  by  Holt,  C.  J.,  1  Salk.  305. 

It  was  further  held  that  the  allegation  (A)  Woodwards.  Lord  Darcy,  Plowd.. 
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the  other  executor  (?)  ;  nor  is  it  necessary,  to  enable  him  so  to  do, 
that  he  should  renounce  in  the  Court  of  Probate  {m).  So  if  the  debtor 
makes  the  creditor  and  another  his  executors,  and  the  creditor  does 
not  administer,  but  dies,  his  executor  shall  have  an  action  against  the 
surviving  executor  (n). 

It  may  be  proper,  in  this  place,  to  mention  the  case  of  Ashley  v. 
Cliilders  (o)  :  There  a  man  died  intestate,  and  a  stranger  Action  by  creditor 
possessed  himself  of  the  intestate's  goods  :  Afterward  t;?g™'"owif' "debt 
letters  of  administration  were  granted  to  a  creditor  of  against  executor 

^  _  de  son  tori. 

the  intestate,  who  brought  an  action  for  the  debt  due  to 
him  by  the  intestate,  against  the  stranger,  as  executor  of  his  own 
wrong  :  The  question  was,  whether  the  creditor,  by  taking  the  letters 
of  administration,  had  not  suspended  his  action  for  the  time  he  con- 
tinued to  be  administrator  :  And  Twisden,  J.,  held  that  he  had  :  But 
the  rest  of  the  court  held,  that,  as  there  was  an  averment  by  the 
plaintiff  that  he  had  no  assets  to  satisfy  his  debt,  the  action  was  not 
suspended,  but  was  sustainable  ;  for  the  reason  why  the  creditor's 
taking  out  administration  is  said  to  suspend  or  extinguish  the  action, 
is  on  supposition  of  assets. 

184.     Dorchester?).   Webb,  Cro.  Car.  (ra)  Woodward «.  Lord  Darcy,  Plowd. 

373.  184. 

(I)  Dorchester  ».    Webb,   W.  Jones,  (p)  1  Roll.  Abr.  940,  Extinguishment, 

345.  (M.)  pi.  5. 

(rn)  Rawlinson  v.  Shaw,  3  T.  R.  557. 
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♦CHAPTER  THE  THIRD. 

OF   THE    ADEMPTION  'OF   LEGACIES. 

If  a  gift  to  one  legatee  in  the  earlier  part  of  a  will  be  inconsistent 
Ademption  by  in-  with  a  Subsequent  gift  to  another  legatee  in  the  will,  or 
consistent  legacy.  ^^  ^  codicil,  this  inconsistency  Operates  as  au  ademption 
or  revocation  of  the  earlier  gift  (a). 

SECTION  I. 
0/  the  ademption  of  specific  legacies. 

The  general  rule  is,  that  in  order  to  complete  the  title  of  a  specific- 
legatee  to  his  legacy,  the  thing  bequeathed  must,  at  the  testator's 
death,  remain  in  specie  as  described  in  the  will  :  otherwise  the  legacy 
is  considered  as  revoked  by  ademption.  For  instance,  if  the  legacy 
be  of  a  specified  chattel  in  possession,  as  of  a  gold  chain,  or  a  bale  of 
wool,  or  a  piece  of  cloth,  the  legacy  is  adeemed,  not  only  by  the  tes- 
tator's selling  or  otherwise  disposing  of  the  subject  in  his  lifetime,  but 
also  if  he  should  change  its  form  so  as  to  alter  the  specification  of  it ; 
as  if  he  should  convert  the  gold  chain  into  a  cup,  or  the  wool  into 
cloth,  or  make  the  piece  of  cloth  into  a  garment,  the  legacy  shall  be 
adeemed  (&). 

It  must  be  here  observed  that  the  rule  of  ademption  does  not  apply 
Demonstrative  to  demonstrative  legacies  :  l  i.  e.  to  legacies  of  so  *much 
egacies .  money  with  reference  to  a  particular  fund  for  payment : 

(a)  See  Kermode  «.  McDonald,  L.  R.  1.  Estate  of  Barclay,  10  Pa.  St.  387  ; 

1  Eq.  459,  460.     L.  R.  3  Ch.  584.  Lee  «.   Smith,  84  Va.  289  ;   Byrne  !'. 

%  Ashburner  «.  M'Guire,  2  Bro.  C.  Hume,   49  N.  W.   Rep.   576  (Mich.) ; 
0.  110.     So  where  the  testator  took  the  Hutchinson  ».  Puller,  75  Ga.  88  ;  Gal- 
goods  bequeathed  with  him  on  a  voyage,  lagher    ®.    Gallagher,    6    Watts   473 
and  the  ship  was  lost  at  sea,  and  the  Boykin    v.    Boykin,     31    S.    C.    513 
goods  perished,  and  he  was  drowned ;  Wheeler    ii.   Hartshorn,    40  Wis.    83 
it  was  held,  that  as  it  could  not  be  Giddings  t>.  Seward,  16  N.  Y.  365.     So 
shown  that  the  testator  died  before  the  too,  a  share  of  the  residue  "now  being 
goods  perished,  the  legatee  had  no  in-  in  real  estate  "  will  not  he  affected  by 
terest  in  them,  and  no  claim  on  the  sale  of  the  land  in  testator's  lifetime, 
money  for  which  they  had  been  insured  :  Bills  d.  Putnam,  64  N.  H.  554;   or  a 
Durrant ».  Friend,  5  De  G.  &  8m.  843.  legacy  to  a  daughter  charged  on  the 
See  ante,  p.  *1072.  land  devised  to  a  son,  by  its  subsequent 
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as  for  instance,  legacies  given  out  of  a  particular  stock  (c),  or  debt  (d), 
or  term  (e)  :  for  although  the  particular  fund  be  not  in  existence  at 
the  testator's  death,  the  legatees  will  be  entitled  to  satisfaction  out  of 
the  general  estate  (y). 

It  is  now  proposed  further  to  consider  the  rule  above  laid  down,  and 
certain  qualifications  of  it,  by  applying  it  to  some  of  the  examples  of 
specific  legacies  heretofore  adduced  (g). 

As  to  the  ademption  of  specific  legacies  of  debts  and  securities  for 
money  :  If  a  debt  specifically  bequeathed  be  received  by 
the  testator,  the  legacy  is  adeemed  :2  because  the  sub-  ciflc  legacy  of  a 
ject  is  extinguished,  and  nothing  remains  to  which  the 
words  of  the  will  can  apply  (A).  Thus,  in  Rider  v.  Wager  («),  the 
testator  specifically  bequeathed  to  A.  part  of  a  debt  due  to  him  from 
B.,  and  the  remainder  to  C. :  The  testator  called  in  the  money  :  And 


conveyance  to  the  son,  on  his  valid 
agreement  to  pay  the  legacy.  Welch's 
Appeal,  28  Pa.  St.  363.  So,  a  legacy  of 
"  $2000  of  the  S.  W.  loan"bonds,  testa- 
tor then  having  many  of  them,  was  held 
to  be  demonstrative  and  not  specific, 
and  not  adeemed  by  payment  before 
testator's  death.  Ives  v.  Canby,  48  Fed. 
Rep.  718.  B#t  see,  contra,  Estate  of 
Keates,  16  Phila.  257.  See  also  note  on 
p.  *1021,  ubi  supra. 

Similar  to  demonstrative  legacies  are 
those  for  au  express  purpose.  Thus,  a 
legacy  of  $1000  toward  the  erection  of 
a  church  is  not  adeemed  by  a  subse- 
quent payment  of  $725,  Keiper's  Ap- 
peal, 124  Pa.  St.  193;  nor  a  money 
legacy,  by  deposits  in  bank  to  the 
credit  of  the  legatee  to  carry  out  the 
same  purpose.  Matter  of  Crawford, 
113  N.  Y.  560.  But  see,  contra,  where 
the  legacy  was  to  a  charitable  corpora- 
tion in  the  nature  of  a  trust  for  a 
specific  purpose  which  the  testator  had 
himself  afterward  accomplished.  Tay- 
lor i>.  Tolen,  11  Stew.  (N.  J.)  91. 

(c)  Ante,  p.  *1027. 

(d)  Ante,  p.  *1030. 
(«)  Ante,  p.  *1033. 
(/)  Ante,  p.  *1021. 

{g)  Ante,  p.  *1023  et  seq. 


2.  Georgia  Infirmary  v.  Jones,  37 
Fed.  Rep.  750;  Smith's  Appeal,  103 
Pa.  St.  559;  Gilbreath  v.  Winter,  10 
O.  St.  64.  So,  of  a  debt  from  the  lega- 
tee himself  partly  paid  by  him  without 
knowledge  of  the  legacy.  Hoke  i). 
Harman,  21  Pa.  St.  301.  So,  where 
the  testator  directs  the  executors  to  pay 
A.'s  mortgage  to  B.,  and  then  pays  it 
himself  before  his  death,  the  legacy  to  A. 
will  be  adeemed  or  satisfied.  Matter  of 
Singheimer,  5  Dem,  321.  So,  a  specific 
legacy  of  a  mortgage  will  be  adeemed 
by  the  testator's  foreclosing  the  mort- 
gage, purchasing  the  land,  and  taking 
a  new  mortgage  (notwithstanding  a 
contrary  declaration  of  testator  found 
among  his  papers).  Beck  v.  McGillis, 
9  Bush  35.  But  a  legacy  of  the  amount 
of  a  certain  bond  and  mortgage  is  gen- 
eral and  not  specific,  and  will  not  be 
adeemed  by  its  exchange  for  another 
bond  and  mortgage.  Doughty  «.  Still- 
well,  1  Bradf .  300.  So,  it  has  been  held, 
as  to  the  legacy  of  a  specific  note,  by 
testator's  releasing  the  joint  maker  and 
taking  a  new  note  and  mortgage  for  the 
debt.     Ford  v.  Ford,  23  N.  H.  212. 

(A)  Badrick  v.  Stevens,  3  Bro.  C.  0. 
431. 

(i)  2  P.  Wms.  329,  330. 
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Lord  King  determined  that  the  legacy  was  extinguished  ;  and  further 
held  in  the, same  case,  the  testator  having  bequeathed  to  D.  a  debt 
which  D.  owed  him,  that  this  legacy  was  adeemed  by  payment  of  the 
money  in  his  lifetime  (y).  So  in  Barker  v.  Rayner  (A),  the  testator 
effected  two  policies  of  insurance  on  the  life  of  his  wife,  the  one  for 
600/.  and  the  other  for  1,500/.,  payable  to  himself,  his  executors,  <fec., 
within  six  months  of  his  wife's  death  :  By  his  will,  he  gave  all  his 
right,  title,  and  interest  in  the  policies,  the  policies  themselves,  and  all 
the  benefit  and  advantage  thereof,  to  his  executors  and  trustees,  to 
pay  the  yearly  premiums  during  his  wife's  life  ;  and  after  her  death, 
he  directed  certain  payments  to  be  made  out  of  the  money  to  be 
received,  and  the  remainder  to  be  placed  out  upon  securities  at  inter- 
est, and  disposed  of  the  principal  and  interest  by  the  will :  He  survived 
his  wife,  and  himself  received  the  amount  of  the  policies,  and,  after 
applying  part  of  the  money  to  particular  *purposes,  placed  the  remain- 
der out  at  interest  upon  securities,  which  were  left  in  the  hands  of  the 
executors  :  Sir  John  Leach  held,  that  the  specific  testamentary  disposi- 
tion of  the  policies  were  adeemed  :  And  this  decision  was  confirmed 
on  appeal  by  Lord  Eldon  (?).  Again,  in  Gardner  v.  Hatton  {m),  a 
testator  bequeathed  the  interest  of  '1,0001.  secured  on  mortgage  of  an 
estate  at  Worstead,  in  the  county  of  Norfolk,  belonging  to  Mr.  Robert 
Tuck  ;  The  7,000/.  and  interest  were  received  after  the^date  of  the 
will  by  the  testator's  agent,  on  his  account,  and  immediately  after- 
ward, 6,000/.,  part  of  it,  was  invested  on  another  mortgage,  and  the 
remainder  was  paid  into  a  bank  in  which  the  testator  had  no  other 
moneys,  but  was  afterward  drawn  out  by  a  person  to  whom  the  testa- 
tor had  given  a  check  for  the  amount :  And  Sir  L.  Shadwell,  V.-C, 
held  that  the  legacjr  was  specific,  and  notwithstanding  the  6,000/.  re- 
mained due  on  the  second  mortgage  at  the  testator's  death,  that  the 
legacy  was  wholly  adeemed. 

So  a  partial  receipt  by  the  testator  of  the  debt  specifically  be- 
queathed will  operate  as  an  ademption  pro  tanto.  Thus,  in  Ashburner 
v.  M'Guire  (n),  where  a  bond  debt  was  bequeathed,  the  obligor  became 
bankrupt,  and  the  testator  received  a  dividend  under  the  commission 
in  respect  of  the  debt :  Lord  Thurlow  held,  that  this  receipt  was  an 
ademption  pro  tanto.     So  in  Fryer  v.  Morris  (o),  where  the  specific 

W)  3  P.  Wms.  331.  Mosely,  375.     Stanley  v.  Potter,  3  Cox, 

m  5  Madd.  308.  180. 

(0  3  Russ.  Chanc.  Cas.  133.  See  for         (to)  6  Sim.  93. 

further    examples,     Birch    v.  Baker,  («)  3  Bro.  C.  C.  108. 


[*1185] 


(o)  9  Ves.  360. 


Ch.  III.  §  I.]  Of  the  Ademption  of  Legacies.  635 

legacy  was  of  money  due  on  a  note  for  400?.,  and  the  testatrix  received 
385/.  18s.  of  the  debt,  Sir  William  Grant  determined  that  the  receipt  of 
that  sum  was  an  ademption,  on  the  ground  of  all  the  preceding  deci- 
sions, viz.  that  the  thing  given  and  described  no  longer  existed. 

Such  being  the  principle  by  which  the  ademption  of  specific  legacies 
is  governed,  the  fallacy  is  obvious  of  a  distinction  formerly  taken  with 
respect  to  a  specific  legacy  of  a  *debt,  viz.  between  a  compulsory  and 
a  voluntary  payment  of  it  to  the  testator  ;  but  it  was  finally  estab- 
lished, according  to  the  words  of  Lord  Thurlow,  in  Humphries  v. 
Humphries  {po),  that  "  the  only  rule  to  be  adhered  to  is  to  see  whether 
the  subject  of  the  specific  bequest  remained  in  specie  at  the  time  of 
the  testator's  death  ;  for  if  it  did  not,  then  there  must  be  an  end  of 
the  bequest ;  and  the  idea  of  discussing  what  were  the  particular 
motives  and  intention  of  the  testator  in  each  case,  in  destroying  the 
subject  of  the  bequest,  would  be  productive  of  endless  uncertainty  and 
confusion  "  (jo). 

A  distinction  was  made  by  Sir  John  Stuart,  V.-C,  in  the  case  of 
Clark  V.  Browne  (g'),  between  the  gift  of  a  debt  qua  debt  and  the  gi-ft 
of  the  sum  of  money  produced  when  the  debt  shall  have  been  recov- 
ered and  ceased  to  exist  as  a  debt  ;  as  for  example,  where  there  is  a 
^ift  of  "  whatever  sum  may  be  received  from  my  claim  on  A.  B."  : 
In  such  a  case  it  may  be  inferred  that  the  testator  contemplated  the 
recovery  of  the  debt  in  his  own  lifetime,  and  that  the  subject  of  the 
gift  is  not  the  debt  itself,  but  the  amount  recovered  in  respect  of  it ; 
and  the  receipt  of  such  amount  by  the  testator  will  be  no  ademption  : 
at  all  events  if  he  sets  it  apart,  and  does  not  mix  it  with  the  general 
mass  of  his  property.  But  from  this  decision,  as  well  as  from  that  of 
Sir  W.  Grant  in  the  earlier  case  of  Le  Grice  v.  Finch  (r),  Sir  G.  Jes- 
sel,  M.  R.,  dissented  («),  holding  these  cases  always  to  be  cases  of  con- 
struction ;  that  is,  to  turn  on  the  question  whether  the  gift  was  of  the 
money  as  invested,  or  of  the  proceeds  of  the  fund  however  in- 
vested (f). 

(po)  2  Cox,  185.  (<)  In  Moore  v.  Moore,  29  Beav.  496, 

(p)  Jones  «.   Southall,  33  Beav.  31.  and  Morgana.  Thomas,  6  C.  D.  176,  it 

Por  an  instance  of  a  receipt  whicli  does  was  held,  on  the  construction  of  the 

not  amount  to  an  ademption,  see  Graves  wills  in  question,  that  the  gift  was  of 

V.  Hughes,  4Madd.  381.  the  proceeds  of  the  fund  and  that  the 

(g)  2  Sm.  &Q.  524.  money  could  be  traced.     See  Accord. 

(r)  3  Mer.  50.  Re  Jolinstone's  Settlement,   14  C.    D. 

(s)  Harrison  «.  Jackson,  7  C.  D.  339.  162,  which  was  a  case  of  a  will  made  in 

See  also  Manton  «.  Tabois,  30  C.  D.  93,  exercise  of  a  power  of  appointment,  and 

per  Bacon  V  -C.  the  legacies  were  held  not  to  be  adeemed 
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*'W  hen  stock  is  specifically  bequeathed,  and  it  does  not  wholly,  or 
does  only  in  part  exist  at  the  testator's  death,  the  legacy 

ademption   of    a        .         .    "^         ^  .  ^  o     j 

specific  legacy  of  will  either  be  totally  or  partially  adeemed,^  as  the  case 
may  be.  Thus,  in  Ashburner  v.  M'Guire  (m),  the  testa- 
tor made  the  following  bequest :  "  To  A.,  now  at  school,  &c.,  my  capi- 
tal stock  of  1,000^.  in  the  India  Company's  stock,  with  the  dividends, 
&c. :  "  The  fund  was  afterward  sold  by  the  testator :  And  Lord  Thur- 
low  decided,  that  the  legacy  was  adeemed  (a;). 

And  it  is  said,  that  the  legacy  is  irretrievably  adeemed  by  the  sale 
of  the  stock  ;  and  will  not  be  revived  by  a  new  purchase  of  similar 
stock  by  the  testator   («/).      In   Pattison  v.   Pattison  («),  a  testator 

of   invest-  (a)  Where    there  was    a  bequest  of 

"1,000^.  D.  Stock  in  the  London  and 
Northwestern  Railway  Company  now 
standing  in  the  names  of  the  trustees  of 
my  settlement,"  which  was  subsequently 
to  the  will  paid  off  by  the  company  and 
reinvested  by  the  testator's  desire  in  the  ■ 
purchase  of  other  securities,  it  was  held 
that  the  legacy  was  adeemed  :  Harrison 
V.  Jackson,  7  C.  D.  339.  And  where  a 
testator  having  certain  debentures  at 
the  date  of  his  will  thereby  gave  "  aU 
my  debentures"  upon  certain  trusts, 
and  after  the  date  of  the  will  the  testa- 
tor exercised  an  option  given  to  him  by 
the  company  who  had  issued  the  deben- 
tures and  converted  them  into  debenture 
stock  of  the  same  company ;  it  was 
held  that  the  debenture  stock  did  not 
pass :  Re  Lane,  14  0.  D.  856.  A  gift 
of  "  all  my  interest  in  the  Coventry 
Street  Estate  "  was  held  to  be  adeemed 
by  the  sale  of  the  estate  subsequently 
to  the  will,  although  the  purchase 
money  stood  on  deposit  at  the  testator's 
banker's  at  the  time  of  his  death :  Man- 
ton  ».  Tabois,  30  C.  D.  93.  It  often 
happens  that  a  gift  held  not  to  be  spe- 
cific, but  general,  fails  through  the  non- 
existence of  a  standard  of  value  •.  Re 
Gray,  36  C.  D.  305. 

(j/)  But  see  the  dicta  of  Lord  Talbot 
in  Partridge  ».  Partridge,  Cas.  temp. 


by    a   subsequent 
ment. 

3.  The  sale  by  testator  of  the  specific 
article  bequeathed  is  an  ademption. 
Blackstone  «.  Blackstone,  3  Watts  335  ; 
Lilly  IS.  Curry,  6  Bush  590  ;  Harvard  v. 
Tufts,  151  Mass.  76 ;  White  v.  Win- 
chester, 6  Pick.  48  ;  and  see  p.  *1030 
n.  So,  too,  a  subsequent  agreement 
between  the  testator  and  legatee  for  sur- 
render and  release  of  the  legacy  to  the 
executor  after  three  years  is  an  ademp- 
tion pro  tanto.  Matter  of  Minturn,  5 
Dem.  508.  But  when  land  is  sold  and 
repurchased  by  the  testator,  the  devise 
is  not  adeemed.  Estate  of  Hopper,  66 
Gal.  80  ;  Morey  v.  Sohier,  63  N.  H,  507. 
And  under  the  present  statutes  (page 
599,  note  4),  testator's  agreement  for 
sale  will  give  the  devisee  the  right  to 
receive  the  purchase  money,  Wright  v. 
Minshall,  73  111.  584 ;  or  notes  taken 
for  the  land  by  him.  Reed  li.  Reed,  68 
Ga.  589  ;  Haselwoodi).  Webster,  83  Ky. 
409.  It  was  even  held  in  Beall  v.  Blake, 
16  Ga.  119,  that  a  partial  failure  of  title 
to  specific  personal  property  (which  was 
proved  to  belong  in  part  to  the  estate  of 
testator's  deceased  husband)  will  be 
controlled  by  the  testator's  intention  to 
bequeath  the  entire  objector  its  full 
value. 

(«)  3  Bro.  C.  C.  108. 
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gave  to  Margaret  Forbes,  whom  he  afterward  married,  among  other 
bequests  the  sum  of  50?.  long  annuities,  -which  he  described  as  pui*- 
chased  with  1,000?.  left  him  by  the  will  of  James  Tillard  :  After  his 
marriage  he  made  a  codicil,  by  which  he  confirmed  to  his  *wife  the 
benefits  given  to  her  by  his  will,  in  addition  to  the  provision  made  for 
her  by  her  marriage  settlement  :  He  afterward  sold  his  long  annui- 
ties, and  with  the  produce  purchased  new  annuities,  which  differed 
only  from  the  long  annuities  by  being  terminable  a  quarter  of  a 
year  sooner  :  Subsequently  to  this  transaction,  he  made  another  codi- 
cil, by  which  he  confirmed  his  will  and  former  codicil :  And  Sir  John 
Leach,  M.  R.,  held,  that  the  legacy  of  50?.  long  annuities  was 
adeemed  :  his  honor  observing  that  the  law  settled,  that  a  legacy  is 
adeemed  if  the  specific  thing  do  not  exist  at  the  testator's  death. 

But  no  ademption  will  take  place  when  the  stock  specifically 
bequeathed  is  exchanged  by  act  of  law  ;  as  when  a  fund  cases  where  spe. 
is  converted  into  one  of  a  different  description  by  Act  of  ^["^^  '^§1"=^  °^^ 
Parliament  (a)  ;  nor  where  the  stock  has  been  trans-  ad^eiied. 
ferred  into  another  fund  by  a  trustee  without  the  knowledge  or 
authority  of  the  testator  (6)  ;  nor  where  the  stock  is  merely  trans- 
ferred with  the  testator's  consent,  from  the  name  of  his  trustee  into 
his  own  (c)  ;  or,  as  it  should  seem,  from  the  names  of  old  to  those  of 
new  trustees,  or  from  the  specified  fund  to  a  fresh  security,  under  a 
power  so  to  do  :  Nor,  perhaps,  will  the  legacy  be  adeemed,  when  the 
testator  lends  the  stock  speciiically  bequeathed,  on  condition  of  its 
being  replaced  (c?). 

In  Basan  v.  Brandon  (e),  a  testator,  resident  in  Jamaica,  bequeathed 
to  A.  B.  2,000?.,  part  of  a  sum  of  7,000?.  in  the  *hands  of  his  agents 
in  England  and  received  by  them  from  the  Transport  Board  on  his 
account :  The  testator  afterward  went  to  Philadelphia,  where  he  died  : 

Talb.  337 ;  of  Lord  Hardwicke  in  Ave-  tion  :  Jenkins  v.   Jones,  L.  R.  3  Eq. 

lyn  «.  Ward,  1  Ves.   Sen.  436 ;  and  of  333.     But  where  after  the  will  a  testator 

Sh-  Thomas  Clarke,  in  Drinkwater  ».  was  found  a  lunatic  and  iy  an  order  in 

Falconer,  3  Ves.  Sen.  635.  the   honacy  certain   shares   specifically 

(o)  Partridge  v.  Partridge,  Cas.  temp.  bequeathed  were  directed  to  he  sold 

Talb.  336.     Bronsdon  v.  Winter,  Amhl.  and    the    proceeds   invested   in    other 

59.     See  also  Oakes  v.  Oakes,  9  Hare,  securities,  the  bequest  of  such  shares 

666.  was   held    to    be    adeemed :    Jones  v. 

(b)  Shaftesbury    v.    Shaftesbury,    3  Green,  L.  R.  5  Eql  555,    Re  Freer,  33 

Vern.  747.     So,  where  the  subject  of  a  CD  633. 

specific  legacy  was  sold  during  the  tes-  (c)  Dingwell  ».  Askew,  1  Cox,  437. 

tator's  lunacy,  by  his  son.  It  was  held  by  (d)  1  Rop.  Leg.  3rd  edit.  393. 

Stuart,  V.-C. ,  that  there  was  no  ademp-  («)  8  Sim.  171. 
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Seven  days  before  his  death,  he  wrote  to  his  agent  in  Jamaica,  desir- 
ing him  to  order  his  agents  in  England  to  invest  all  his  moneys  in 
their  hands  received  from  the  Transport  Board,  in  any  stock  most 
beneficial  to  his  estate  :  The  agent  wrote  accordingly  ;  but,  some 
time  before  his  letter  arrived  in  England,  the  agents  there,  had,  of 
their  own  accord,  invested  the  whole  of  the  testator's  moneys  in  their 
hands  in  the  four  per  cents.:  And  Sir  L.  Shadwell,  V.-C,  held,  that 
the  legacy  was  not  adeemed  :  his  honor  being  of  opinion  that  the  un- 
authorized act  of  the  agents  could  not  alter  the  will :  and  that  a  mere 
unexecuted  intention  to  change  the  state  of  a  fund,  which  the  testator 
might  have  revoked,  and  which,- in  fact,  was  never  carried  into  execu- 
tion, cannot,  in  any  sense,  be  considered  as  an  ademption. 

If  a  partner,  under  articles  providing  for  the  I'enewal  of  the  partner- 
ship, specificallv  bequeaths   his    share   of   the   profits 

ademption  of  spe-    /.,  "  ,,  ,  .... 

ciflc  legacy  of  part-  (nammg  the  amount),  and  upon  the  expiration  of  the 
nerahip  snare :  ,-  .,  _.  ,  i-,,.,  » 

old,  new  articles  are  entered  into,  by  which  his  share  of 
the  profits  is  altered,  the  legacy  will  not  be  revoked  by  ademp- 
tion (/). 

As  to  ademption  of  specific  legacies  of  goods,  it  must  be  observed, 
ademption  of  Bpe-  ^^^  where  the  disposition  of  the  subject  is  not  abso- 
gmJija  ■'°^**'^  °*  ^'^*®'  *^®  legacy  will  not  be  adeemed  :  As  where  a  tes- 
not  by  pawning  •  t^^o""  pavvns  or  pledges  an  article  specifically  bequeathed, 
a  right  of  redemption  is  left  in  him,  and  passes  to  the 
legatee  at  his  death  ;  so  as  to  enable  him  to  call  on  the  executpr  to 
redeem  and  deliver  it  to  him  (£). 

The  ademption  of  a  specific   legacy  of  goods  will  sometimes  be 
effected  by  the  mere  removal  of  them  :  Thus  where  *the 

when  by  removal.  i      t     n  i  .     i        i  ,  .  .       , 

testator  bequeathed  all  his  books  at  his  chambers  in  the 
Temple  ;  and  afterward  removed  his  books  into  the  country,  this  was 
held  to  extinguish  the  legacy  (A).  So  where  the  bequest  was  of  all 
the  testator's  household  goods,  plate,  linen,  china,  &c.,  &c.,  which 
should  be  in  or  about  his  dwelling  house  at  B.  at  the  time  of  his 
death  ;  and  he  afterward  took  another  house,  into  which  he  removed 
the  greater  part  of  the  furniture  from  the  house  at  B.;  this  removal 
was  held  an  ademption  (i).     Again,  where  the  testator  bequeathed  to 

(/)  Blackwell  -e.  Child,  Ambl.  260.  Ross,  p)&t,  p.  *1191.     Korris  «.  Norris, 

(jr)  Ashburner  «.  M'Guire,  2  Bro.  C.  'post,  p.  *1191. 

C.  113,  by  Lord  Thurlow.  (j)  Heseltine  «.   Heseltine,   3  Madd. 

{K)  Green  v.  Symonds,  1  Bro.  0.  C.  276.    See  also  Spencer  a.  Spencer  21 

129,  in  note.     But  see  Cunningham  v.  Beav.  548. 
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his  wife  the  lease  of  his  house  in  Baker  Street,  and  the  household  fur- 
niture, plate,  pictures  and  certain  other  articles  therein,  and  the  lease 
having  expired  in  his  lifetime,  part  of  the  furniture  was  sold,  and  the 
remainder,  together  with  the  plate,  pictures,  and  other  articles,  was 
removed  to  a  house  which  the  testator  took  in  Edward  Street,  it  was 
held,  that  the  legacy  was  adeemed  ;  because  it  was  clear  that  the 
testator  made  the  bequest  of  the  furniture,  &c.,  with  reference  to 
giving  the  lease,  and  that  he  had  in  contemplation  an  enjoyment  of 
the  house  with  the  furniture,  &c.,  and,  consequently,  that  the  bequest 
had  totally  failed  by  the  change  of  circumstances  (Ti). 

But  no  ademption  by  removal,  it  should  seem,  will  take  place,  where 
the  goods  are  removed  for  their  preservation,  as  to  save  ^^^^^  ■•^-b.ae  no 
them  from  fire  {V)  ;  or  where  they  are  removed  by  fraud,  J^g^f''™  ''^  ''^" 
or  without  the  testator's  knowledge  or  authority  (m)  ; 
or  where,  by  the  nature  of  the  place  described,  it  is  clear  that  their 
locality  was  not  referred  to,  as  essential  to  the  bequest,  as  in  the  case 
of  a  specific  legacy  of  goods  in  a  ship  (n)  ;  or  where  the  testator  has 
two  houses,  in  which  he  lives  alternately,  and  being  possessed  of  one 
set  of  furniture  only,  which  he  removes  with  himself  to  each  house, 
bequeaths,  while  residing  in  one  of  them,  all  his  furniture  in  that 
house  (o). 

In  Cunningham  v.  Ross  (jo),  a  testator  bequeathed  all  his  bills, 
bonds,  &o.,  belonging  to  him,  lying  in  the  lodgings  he  possessed  in 
the  house  belonging  to  Mr.  Smith  :  At  his  death  the  testator  had  no 
effects  in  the  house  of  Mr.  Smith  :  It  was  contended  that  the  legacy 
failed,  on  the  authority  of  the  case  of  Shaftesbury  v.  Shaftesbury  {q), 
in  which  case  the  testator  devised  to  his  wife  all  his  goods  that  should 
be  in  his  house,  and  before  his  death,  he  removed  all  the  goods  from 
the  said  house,  and  the  devise  was  held  void  :  But  Sir  Geoi-ge  Lee 
was  of  opinion  that  the  present  case  differed  from  that ;  for  there  the 
testator  devised  all  his  goods  that  should  be  in  his  house,  which  implied, 
that  should  be  there  at  his  death  ;  but  in  the  present  case  the  words 
were  only  descriptive  of  what  the  testator  meant  to  bequeath  ;  and 
therefore  it  was  immaterial  whether  they  remained  at  Smith's  house 
at  the  time  of  his  death  or  not. 

(k)  Colleton  «.  Garth,  6  Sim.  19.  (o)  Land  v.  Devaynes,  4  Bro.  C.  C. 

(f)  Chapman  ».  Hart,  1  Ves.  Sen.  373.  537.     Bawlinson  «.  RawUnson,  3  C.  D. 

Re  Johnson,  36  C.  D.  538,  553.  303. 

(m)  Shaftesbury   «.   Shaftesbury,    3  (p)  3  Cas.  temp.  Lee,  373. 

Vern.  747.  (s)  3  Vern.  747. 

in)  Chapman  v.  Hart,  1  Ves.  Sen.  373. 
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Again,  in  Norris  v.  Norris  (f),  a  testator  bequeathed  to  his  wife  as 
follows  : — "All  my  interest  in  my  house  at  Lavender  Hill,  the  furni- 
ture, books,  pictures,  wines,  &c.,  &o.":  After  the  date  of  his  will,  the 
testator  removed  from  Lavender  Hill  to  Spencer  Lodge,  taking  with 
him  furniture,  books,  pictures,  wines,  and  plate  :  He  afterward  pur- 
chased more  of  these  articles,  and  died  at  Spencer  Lodge.  And  it 
was  held  by  Knight  Bruce,  V.-C,  that  the  testator's  wife  was  entitled 
to  the  furniture,  books,  pictures,  wines,  and  plate,  which  he  had  at  the 
time  of  his  death. 

As  to  the  ademption  of  specific  legacies  of  terms  for  years  ;  gener- 

ally  speaking,  when  the  testator  expi-esses  himself  in  the 

legacies  of  terms  present  tense,  and  all  the  words  directly  refer  to  a  lease 

for  years :  f  '  ->  -n      t 

*of  which  he  was  then  possessed,  a  specific  legacy  of 
such  lease  will  be  adeemed  by  a  surrender  ;  and  a  new  term,  acquired 
by  the  testator  upon  a  renewal  of  the  surrendered  lease,  will  not  pass 
to  the  specific  legatee  (s)  :  but  such  an  ademption  will,  it  appears,  be 
effected  only  when  the  testator  has  the  legal  estate  in  the  term  specif- 
ically bequeathed  :  for  where  the  testator  is  merely  a  cestui  que  trust, 
and  the  equitable  interest  only  is  bequeathed,  the  court  will  not  permit 
a  mere  surrender  of  the  old  lease  by  the  testator  and  his  trustee  to 
defeat  the  specific  legacy,  but  will  consider  the  intention  of  the  testa- 
tor appearing  upon  the  will  {t). 

And  even  before  section  24  of  the  Wills  Act,  no  such  ademption 
would  have  taken  place  when  the  expressions  of  the  bequest  had  a 
prospective  or  future  operation,  as  where  they  were  of  "  all  the  estate 
which  I  have  or  shall  have  to  come  in  the  land  held  by  me  under  a 
lease  from  A."  (m)  ;  or  where  the  old  lease  containing  a  covenant  on 
the  part  of  the  lessor  to  renew,  the  lessee  bequeathed  "  all  my  right 
and  interest  under  or  by  virtue  of  the  lease  "  {x).  Lastly,  a  surrender 
of  a  lease  will  not  operate  as  an  ademption,  where  the  bequest  is 
not    specific  ;   as   where    the    testator    devises    "all    and    singular 

(r)  2  Coll.  719.  speaks  from  the  death  of  the  testator, 
(«)  Abney  «.  Miller,  2  Atk.  593,  597.  unless  a  contrary  intention  appears. 
See  also  Eudstone  «.  Anderson,  2  Ves.  0)  Carte  v.  Carte,  3  Atk.  174.    Slat- 
Sen.   418.    Hone  «.  Medcraft,   1  Bro.  ter  «.  Noton,  16  Ves.  201. 
C.  C.  261.    Porter  v.  Smith,  16  Sim.  (a)  James  v.  Dean,  11  Ves.  383,  389. 
351.     Cooper  v.  Mantell,  £2  Beav.  233.  Abney  v.  Miller,  2  Atk.  599.     Slatter  «. 
But  it  must  be  remembered  that  by  sect.  Noton,    16    Ves.    199.      Colegrave   v. 
24  of  the  "Wills  Act  every  will  with  Manby,  6  Madd.  84. 
reference  to  real  and  personal  estate  (s)  1  Rop.  Leg.  311,  812,  3rd  edit. 
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my  leasehold   estate,   goods,   chattels,  and  personal   estate  whatso- 
ever" (y). 

And  now,  by  stat.  1  Vict.  c.  26,  s.  23,*  it  is  enacted,  "  that  no  con- 
veyance or  other  act  made  or  done  subsequently  to  the 

•  ,.       -iTT-ii      ,.  1      •  ,  1  Vict.  c.  26,  B.  83: 

execution  or  a  Will  of  or  relating  to  any  real  or  personal 

.  .  °  -,  1  •  bequest  not  to  be 

estate  therein  comprised,  except  an  act  by  which  such  rendered  inopera- 
Will  shall  be  *revoked  as  aforesaid,  shall  prevent  the  sequent    convey- 

.       ,        -virr-ni        •  n  ■,  ance  Or  act. 

operation  of    the  Will  with  respect  to  such  estate  or 
interest  in  such  real  or  personal  estate  as  the  testator  shall  have  power 
to  dispose  of  by  Will  at  the  time  of  his  death  "  (z).    And  by  section  24, 
"  every  Will  shall  be  construed,  with  reference  to  the  „   ,    , 

•'  '  Sect.  24. 

real  estate  and  personal  estate  comprised  in  it,  to  speak  win  shall  be  con- 

*.  '■  .  '■  strued    to   speak 

and  take  effect  as  if  it  had  been  executed  immediately  from  the  death  of 

ffllfi  t'G&tlfl.t'OF 

before   the   death   of   the  testator,  unless   a  contrary 
intention  shall  appear  by  the  Will"  (a). 

The  consequence  of  the  23rd  section  above  stated  is,  that  all  those 
cases  in  which  it  was  formerly  held  that  a  will  was  revoked  by  an 
alteration  of  the  estate  of  the  testator  are  put  an  end  to,  and  a  will 
<;an  only  be  revoked  by  marriage,  by  express  declaration  in  writing,  or 
by  burning,  &c.  Accordingly,  where  a  testator  devised  real  estate, 
^nd  by  a  subsequent  void  deed,  attested  by  two  witnesses,  conveyed 
them  on  other  trusts,  it  was  held  that  the  deed  was  not  a  writing 

(2/)  Stirling  v.  Lydiard,  8  Atk.  199.  all  his  term  and  interest  in  a  leasehold 

Digby  V.   Legard,   3  Dick.   500.      See  house  in  which  he  then  resided,  and 

ante,  p.  *1084 :  but  see  James  v.  Dean,  after  the  date  of  the  will  purchased 

11  Ves.  890.  the  freehold,  and  it  was  held  that  the 

4.  Similar  statutes  have  been  enacted  wife  took  the  freehold.     Notwithstand- 

in :  Alabama  (1886  Code,  §  1959),  Arkan-  ing  this  enactment,  however,  if  a  testa- 

sas  (1884  Dig.  Stats.  §  6497),  Oalifomia  tor  devises  real  estate  and  afterward 

(Civ.  Code,  §§   1801-04),  Georgia  (1882  sells  it,  and  the  purchase  is  not  com- 

Code,  §  3464),   Indiana  (1888  R.  S.  §§  pleted  till  after  his  death,  the  purchase- 

.2564-66),  Kansas  (1889  G.  S.  §§  7335-38),  money  belongs  to  his  personal  represen- 

Kentueky  (1887  G.   S.  p.    1385,  §  13),  tatives  and  not  to  his  devisee :  Farrer®. 

Missouri {im%'R.B.%%9i'6'14r-15), Nevada  Winterton,  5  Beav.  1.     ^nte,  p.  *583. 

(1885  R.S.  §§  8011-12),  iVeifl  r<wii;(1889  Moor  v.  Raisbeck,  12  Sim.  133.     See 

R.  S.  3448,  §§  44,  46),  North  Carolina  Gale  v.  Gale,  31  Beav.  349.     Blake  ». 

<1883  Code,  §  3179),  Ohio  (1890  R.  S.  Blake,  15  C.  D.  481.     In  the  Goods  of 

§§  5954^56),  Oregon  (1893  An.  Laws,  §§  Lloyd,  9  P.  D.  65. 
3073-74),     Virginia     (1887     Code,    §  {a)  The  cases  as  to  the  construction 

3530),  West  Virginia  (1891  Code,  c.  77,  of  this  section  will  be  found  collected, 

§  9).  ante,  pp.  *175-*179,  in  notes  (Q,  («),  and 

(z)  Thus  in  Saxton  v.  Saxton,  13  C.  D.  post,  pp.  *1398-*1303. 
359,  a  testator  bequeathed  to  his  wife 
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declaring  an  intention  to  revoke  within  the  20th  section  ;  and,  there- 
fore, that  the  will  operated  on  such  estate  and  interest  as  the  testator 
possessed  in  the  property  at  his  death  (5). 

'"SECTION  II. 
Of  the  ademption  of  legacies  given  as  portions. 

As  to  the  ademption  of  legacies  given  as  portions  to  children  bj 

their  father  :  Oh  this  subiect  an  artificial  doctrine  pre- 
Ademption  of  leg-         .,      ■  r  -  i  i  t  i  r      -T  ■ 

acy  given  by  fa-  vails  in  courts  of  equity,  the  establishment  of  which 

tber  as  a  portion.  .      ,      , 

has  excited  the  regret  and  censure  of  more  than  one 
eminent  modern  judge,  though  it  has  also  met  with  approbation  from 
other  high  authorities.  The  rule  is,  that  where  a  father  gives  a  legacy 
to  a  child,  it  must  be  understood  as  a  portion,  although  not  so 
described  in  the  will,  because  it  is  a  provision  by  a  parent  for  his 
child  (c)  :  and  if  the  father  afterward  advances  a  portion  for  that  child, 
as  upon  marriage,  it  will  be  a  complete  ademption  of  the  legacy,^  not 


0)  Ford  V.  De  Pontes,  30  Beav.  572. 

(e)  By  Lord  Eldon,  in  Ex  parte  Pye, 
18  Ves.  153.  See  also  the  judgment  of 
Wigram,  V.-C,  in  Suisse  ».  Lowther, 
3  Hare,  434  ei  seq.  The  doctrine  of 
ademption  of  legacies  founded  on 
parental  or  saasz-parental  relation  ap- 
plies also  to  cases  where  a  moral  obli- 
gation other  than  parental  or  quasi- 
parental  is  recognized  in  the  will  though 
without  reference  to  any  special  appli- 
cation of  the  money :  Re  Pollock,  28 
C.  D.  553. 

5.  This  is  true  of  a  subsequent  pro- 
vision ejusdem  generis,  Benjamin  v. 
Dimmick,  4  Redf .  T  ;  e.  g.,ot  a,  money 
payment  of  the  same  amount.  Van 
Houten  V.  Post,  6  Stew.  (N.  J.)  844. 
So,  a  subsequent  bond  by  testator  to  a 
trustee  to  pay  the  legatee  for  life  $30 
payable  annually  and  $1400  one  year 
after  testator's  death,  will  be  an  ademp- 
tion of  a  legacy  of  $1400  to  an  infant 
daughter.  Miner  i).  Atherton,  35  Pa.  St. 
538  ;  although  a  note  of  the  husband  is 
taken  for  it.  Degraaf  v.  Terpenning,  52 
How.  Pr.  313.  But  a  gift  of  the  same 
amount  to  the  husband  of  the  legatee 
[*1194] 


without  any  reference  as  to  the  legacy 
will  not  be  considered  an  ademption  by 
force  of  the  subsequent  statements  of 
the  testator  to  that  effect  not  made  in 
the  legatee's  presence.  Hart  «.  John- 
son, 81  Ga.  734.  On  the  other  hand,  a 
payment  of  the  same  amount  as  the 
money  part  of  the  legacy,  the  will  pro- 
viding for  payment  of  the  balance  by 
cancellation  of  a  debt  of  the  legatee's 
husband,  will  be  an  ademption.  Wyck- 
ofE  V.  Perrine,  10  Stew.  (N.  J.)  118. 
So,  a  subsequent  marriage  settlement 
for  the  legatee's  benefit.  Webb  v.  Jones, 
9  Stew.  (N.  J.)  163  ;  Roberts  v.  "Weather- 
ford,  10  Ala.  73.  So,  where  the  lega- 
tee gives  a  receipt  for  the  subsequent 
payment  "in  consideration  of  his  por- 
tion," with  a  release  of  all  claims  under 
the  will.  Low  «.  Low,  77  Me.  37 ;  or  "  to 
account  for  without  interest,"  the  pay- 
ments being  spoken  of  by  testator  and 
legatee  as  advancements,  Hine  v.  Hine, 
39  Barb.  507  ;  or  where  both  legacy  and 
subsequent  receipt  for  the  amount  are 
"in  full  of  their  interest  in  the  home- 
stead farm,"  Roquet  ii.  Eldridge,  118 
Ind.  147  ;  or  "in  place  of  her  dower  In 
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only  in  cases  where  the  advancements  are  larger  than,  or  equal  to,  the- 
testamentary  portions  (d. ),  but  also,  it  has  been  said,  in  cases  where 
the  sums  advanced  are  less  than  the  sums  bequeathed  {dd).      But  it 

although  a  similar  advancement  to 
another  child  is  expressly  charged  in 
the  will  against  him,  Turpin  ®.  Tur- 
pin,  88  Mo.  337  ;  unle.is  so  intended 
and  expressly  receipted  for  as  such, 
Eogers  «.  French,  19  Ga.  316  :  Robbins. 
1!.  Swain,  33  N.  E.  Rep.  793  (Ind.  App). 
But  an  earlier  (and  still  outstanding)' 
loan  to  the  legatee's  husband  cannot  be 
shown  to  be  an  advancement  by  verbal 
declarations  of  the  testator  to  that  effect. 
Kreider  «.  Boyer,  10  Watts  54.  Such  a 
gift  may,  however,  be  converted  into  an 
advancement  by  tlie  will  itself.  Darne 
».  Lloyd,  83  Va.  859.  And  a  provision 
to  this  effect  will  not  exclude  later  ad- 
vancements from  being  also  reckoned 
and  deducted  as  such.  Moore  «.  Hilton, 
13  Leigh  1.  So,  a  codicil  enlarging  a 
legacy  will  not  exclude  advancements 
made  against  it  since  the  will.  Pain& 
V.  Parsons,  14  Pick.  818.  In  California, 
it  is  provided  by  statute  that  "  ad- 
vancements or  gifts  are  not  to  be  taken 
as  ademptions  of  general  legacies,  un- 
less such  intention  is  expressed  by  the- 
testator  in  writing."    Civ.  Code,  §  1351. 

(d)  Ward  v.  Lant,  Prec.  Chanc.  183. 
Jenkins  ii.  Powell,  3  Vern.  115.  Upton 
ii.  Prince,  Cas.  temp.  Talb.  71.  Scot- 
ton  «.  Scotton,  1  Stra.  336.  Watson  v. 
Lord  Lincoln,  Ambl.  335.  Grave  v. 
Salisbury,  1  Bro.  C.  C.  437.  Carver  v. 
Bowles,  3  Russ.  &  M.  301.  Montague 
«.  Montague,  15  Beav.  565.  33  Beav. 
488.  Hopwood  v.  Hopwood,  7  H.  L. 
C.  738. 

{dd)  Hartop  v.  Whitmore,  IP.  Wms. 
681.  Clarke  ».  Burgoine,  1  Dick.  353. 
Exparte  Pye,  18  Ves.  153.  Where  a 
sum  is  secured  by  a  settlement  on  the 
marriage  of  the  child,  it  is  not  neces- 
sary that  it  should  be  paid  in  order  to 
operate  as  an  ademption  of  a  previous 


rhis  last  Will,"  with  testator's  declara- 
tion to  like  effect,  Richards  ■s.  Humph- 
reys, 15  Pick.  133  ;  or  with  any  receipt 
showing  such  intention,  Allen  v.  Allen, 
13  S.  C.  513  ;  or  a  bond  of  the  legatee 
with  a  memorandum  indorsed  that  it  was 
to  be  collected  only  from  his  portion.  Gar- 
rett's Appeal,  15  Pa.  St.  313.  So,  where 
cash  is  advanced  and  charged  on  testa- 
tor's books  to  legatee.  Estate  of  Gill,  Pars. 
Eq.  Cas.  139  ;  «.  j/.,  "  to  be  taken  from 
your  portion  bequeathed  to  you  in  my 
Will."  Benjamin  v.  Dimmick,  4Redf.7. 

But  a  subsequent  payment  of  a  less 
amount  will  not  adeem  a  large  legacy 
to  a  daughter  for  life  with  remainder  to 
her  children.  Matter  of  Townsend,  5 
Dem.  147.  So,  a  gift  of  articles  ejusdem 
generis  expressly  "not  to  be  charged  as 
advancements."  Morris  v.  Morris,  9 
Heisk.  814.  Nor  will  legacies  to  minor 
children  to  be  expended  by  a  trustee  in 
his  discretion  for  their  education  be 
adeemed  by  subsequent  expenditures  by 
the  testator  for  that  purpose.  Estate  of 
Bird,  133  Pa.  St.  164.  So,  an  equal 
provision  for  children  will  not  be 
adeemed  by  testator's  afterward  fur- 
nishing a  house  for  his  daughter  on 
her  marriage.  Estate  of  Monestier,  16 
Phila.  333.  And  where  the  will  directs 
a  son  to  account  for  certain  payments 
to  him,  and  the  receipts  taken  from  him 
for  them  are  afterward  surrendered 
by  the  testator  for  the  purpose  of  a 
release,  it  will  change  the  advancement 
to  a  gift  not  to  be  accounted  for.  Lee 
V.  Boak,  11  Graft.  183. 

Neither  will  a  gift  to  a  child,  made 
before  the  date  of  the  will  and  not 
mentioned  in  it,  constitute  an  ademp- 
tion, Estate  of  Lyon,  70  la.  875  ; 
Strother  «.  Mitchell,  80  Va.  149  ;  S.  C. 
Id.  159  ;    Zeiter  v.  Zeiter,  4  Watts  213  ; 


644, 


Of  Legacies. 


[Pt.  III.  Bk.  III. 


was  decided  by  Lord  Cottenham,  in  Pym  v.  Lockyer  (e),  *after  a 
careful  investigation  of  all  the  authorities,  that  where  the  portion 
is  less  than  the  legacy,  it  shall  operate  only  as  an  ademption  pro  tanto. 
The  legacy  will  not  be  set  up  by  a  codicil,  made  after  the  settlement, 
ratifying  and  confirming  the  will,  and  all  the  devises  and  bequests 
therein  contained  (/'). 

This  presumption  against  double  portions  will  not  be  repelled, 
although  there  may  be  a  difference  between  the  nature  of  tlie  pro- 
vision made  by  the  will  and  of  the  provision  under  the  subsequent 
settlement  {g).  And  therefore  the  application  of  the  principle  of 
ademption  will  not  be  prevented  by  the  circumstance  that  the  limita- 
tions of  the  portion  under  the  will  are  widely  different  from  the 
limitations  of  the  portion  under  the  settlement.6    This  doctrine  was 


legacy  •  Hopwood  v.  Hopwood,  7  H.  L. 

C.  728. 

(e)  5  M.  &  Cr.  39.     Re  Pollock,  38  C. 

D.  553,  556.  See  Accord.  Kirk  i>.  Ed- 
dowes,  3  Hare,  515.  Where  the  advance 
is  a  gift  of  stock,  its  value  must  be 
ascertained  as  at  the  time  of  the  gift  ; 
Watson  V.  Watson,  33  Beav.  576. 

(/)  Booker  «.  Allen,  3  Russ,  &  M. 
370,  Powys  «.  Mansfield,  3  Mylne  & 
Cr.  359.  Montague  v.  Montague,  15 
Beav.  565.  Hopwood  «.  Hopwood,  7 
H.  L.  C.  738. 

(g)  Trimmer  v.  Bayne,  7  Ves.  508. 
Ex  parte  Pye,  18  Ves.  153.  Hartopp 
«.  Hartopp,  17  Ves.  184.  Sheffield  v. 
Coventry,  3  Russ.  &  M.  317.  Piatt «. 
Piatt,  3  Sim.  503.  Phillips  v.  Phillips, 
34  Beav.  19.  Dawson  v.  Dawson,  L. 
JR.  4  Eq.  504.  Where  the  settlement  is 
made  after  the  will  the  presumption 
against  double  portions  will  not  be  re- 
pelled even  by  great  differences  in  the 
nature  of  the  gift  by  will,  and  the 
obligations"  entered  into  by  the  testator 
settlor  under  the  settlement.  The  dif- 
ference between  such  a  case  and  the 
■class  of  cases  of  which  Chichester  v. 
Coventry  is  a  leading  example,  is  that 
in  this  last  class  of  cases,  where  the 
settlement  precedes  the  will  a  debt  has 
been  created  anterior  to  the  gift  by  will 
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and  the  gift  has  been  construed  not  as 
a  satisfaction  of  the  debt,  but  rather  as 
an  additional  bounty,  especially  where 
the  will  contains  an  express  direction 
for  payment  of  debts :  Dawson  v.  Daw- 
son, uM  sup.  Cooper  «.  Macdonald,  L. 
R.  16  Eq.  258.  Stevenson  v.  Masson, 
L.  R.  17  Eq.  78.  The  direction  to  pay 
debts  seems  immaterial  where  the  will 
precedes  the  settlement  /  Cooper  «. 
Macdonald,  uM  sup. 

6.  The  will  itself  often  makes  provision 
for  the  reckoning  and  deduction  of  ad- 
vancements already  made  or  to  be  made, 
and  such  provision  may  be  confined  to 
one  or  more  shares  of  the  estate  and 
not  apply  to  others.  McNeil  v.  Ham- 
mond, 87  Ga.  618.  A  charge  of  ad- 
vancements has  been  implied  from  a 
residuary  gift  "to  be  equally  divided 
with  what  I  have  heretofore  lent  to  my 
children.''  Kean  v.  Welch,  1  Gratt.  413. 
So,  where  the  will  expressed  a  "  settled 
purpose  "  to  make  the  legatees  equal, 
and  a  subsequent  payment  was  made  to 
one  daughter  about  equal  to  the  value 
of  her  share.  May  «.  May,  38  Ala.  141  ; 
although  there  was  evidence  of  testa- 
tor's declarations  that  it  was  independ- 
ent of  the  provisions  of  his  will  be- 
cause most  of  the  property  came  from 
her  mother.     But   a  direction  to  sell 
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settled  by  the  decision  of  the  House  of  Loi-ds  in  Durham  v.  "Whar- 
ton (K).     In  this  respect  there  is  a  distinction  between  the  principle 


and  divide  proceeds  equally  has  been 
strictly  construed  to  exclude  advance- 
ments, though  receipted  for  "  as  part  of 
my  apportionment  ...  to  be  deducted 
out  of  the  estate.''  Camp.  ■».  Camp,  18 
Hun  217.  So,  where  the  will  recited 
previous  gifts  to  children  and  devised 
property  after  wife's  death  to  them 
equally,  and  if  in  division  any  "  should 
happen  to  get  more  than  another "  he 
should  refund,  it  was  held  not  to 
require  an  account  for  advancements. 
JVIcFall  ».  Sullivan,  17  S.  C.  504. 

On  the  other  hand,  a  frequent  provi- 
sion is  for  the  deduction  of  the  amounts 
found  charged  on  testator's  books 
against  the  several  legatees.  Such  a 
direction  is  valid,  Robert  «.  Corning, 
89  N.  Y.  337  ;  Whitman's  Appeal,  3 
Grant  Cas.  333  ;  and  where  there  is  no 
private  book  account,  it  will  be  con- 
strued to  apply  to  entries  in  partnership 
books,  Lawrence  v.  Lawrence,  4  Redf. 
278 ;  S.  C.  7  Hun  641 ;  and  to  include 
under  the  term  "debts"  interest  as 
well  as  principal  charged  on  the  books 
(althoughbarred  by  the  Statute  of  Limita- 
tions), Cummings*.  Bramhall,  130  Mass. 
553.  But  an  item,  expressly  charged  in 
the  account  against  a  legacy  given  in  a 
certain  codicil,  will  not  be  deducted  as  an 
advancement  on  account  of  the  original 
legacy,  both  provisions  standing  as  dis- 
tinct. Langdon  -o.  Astor,  16  N.  Y.  9. 
Under  a  direction  that  "  whatever  may 
be  charged  on  my  books  against  ftny  of 
my  children  or  grandchildren  shall  be 
accounted  for  as  a  portion  of  the  share 
coming  to  such  child  or  grandchild,"  it 
has  been  held  that  charges  against  de- 
ceased sons  are  not  available  against 
their  children.  Albert  v.  Albert,  74 
Md.    53.      But    see,    contra,    "West  v. 


Bolton,  33  Ga.  531.  "Where  the  will 
directs  children  "to  be  charged  with 
what  I  have  given  them.  I  have  charged 
them  in  my  book,"  the  book  account  Is 
not  conclusive  as  to  the  fact  of  pay- 
ment, but  it  may  be  shown  that  pay- 
ment was  not  so  made,  Hoak  «.  Hoak,  5 
"Watts  80  ;  and  parol  evidence  is  admis- 
sible to  support  the  account  and  show  it 
was  paid.  Estate  of  Musselman  5  "Watts 
9  ;  or  to  ascertain  the  correct  balance 
due.  Gilman  v.  Gilman,  63  N.  Y.  41  ; 
And  in  the  absence  of  books  and  papers 
referred  to,  actual  advances  may  be 
proved  and  deducted  under  a  direction 
to  make  such  deduction  with  "absolute 
discretion  to  ascertain  and  settle  the 
charge  against  each  according  to  "  such 
books  and  papers.  Wagner's  Appeal, 
38  Pa.  St.  133.  But  conveyances  of 
land  to  children  before  the  date  of  the 
will,  not  shown  on  testator's  book, 
will  not  be  included  in  "  what  I  have 
already  advanced  or  given  them,  as  wil 
appear  by  reference  to  a  book  where  I 
have  kept  their  accounts  thus  far. 
King  v.  Lynch,  74  N.  C.  364.  And 
where  the  sums  charged  or  due  are 
specified  In  the  will,  the  statement  will 
be  conclusive  as  to  the  amount.  Estate 
of  Eichelberger,  185  Pa.  St.  160; 
Matter  of  Goble,  30  N.  Y.  St.  Rep.  944. 
But  recitals  in  the  will  will  lose  their 
effect  as  evidence,  if  the  will  is  after- 
ward revoked ;  e.g.,  by  testator's  mar- 
riage. Wilkinson  «.  Thomas,  138  111. 
363. 

If  the  will  provides  for  book  accounts 
to  be  deducted,  it  is  immaterial  whether 
the  items  of  the  account  were  originally 
loans  or  gifts.  Eisner  ».  Koehler,  1  Dem. 
377  ;  Cummings  «.  Bramhall,  130  Mass. 
553.      Notes    and   other    evidences  of 


(A)  10  Bligh,  526.     3  CI.  &  Fin.  146. 
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of  the  ademption  of  legacies  given  as  portions,  and  that  of  the  satis- 
faction of  debts  by  legacies  (i). 

*It  was  formerly  considered  that  where  the  bequest  to  the  child  is 


debt  will  thus  be  converted  into  ad- 
vancements. Greene.  Howell,  6 "Watts 
&  S.  203 ;  Wright's  Appeal,  93  Pa.  St. 
83 ;  Thompson's  Appeal,  43  Pa.  St. 
345.  So,  "obligations  of  any  kind." 
Hill  D.  Bloom,  14  Stew.  (N.  J.)  276. 
And  by  a  direction  that  all  notes  and 
other  evidences  of  debt  of  testator's 
children  be  treated  as  advancements 
and  deducted  from  their  several  legacies, 
the  note  of  a  child  to  whom  no  other 
legacy  was  given  has  been  held  to  be 
converted  into  an  advancement  and 
canceled  as  a  debt.  Snider  v.  Snider, 
24  Atl.  Kep.  284  (Pa.). 

As  in  advancements  against  distribu- 
tivb  shares  of  an  intestate  estate  (con- 
sidered in  Vol.  11),  the  beneficiary  may 
elect  to  retain  the  advancement  where  it 
is  greater  than  the  legacy.  In  such 
case,  where  the  advancement  to  one  of 
several  children  is  greater  than  his 
share,  and  the  bequest  is  to  all  equally, 
the  advanced  children  will  neither  take 
from  nor  contribute  to  the  fund,  and 
the  others  will  divide  equally.  Scruggs 
V.  Stevenson,  110  N.  C.  354.  On  the 
other  hand,  if  only  one  share  of  several 
is  subject  to  advancement,  and  is  re- 
duced accordingly  on  the  original  con- 
struction of  the  trust  fund  under  the 
will,  the  reduced  share  will  only  bear 
its  proportion  as  such  in  subsequent 
waste  or  loss  of  the  fund,  and  the  ad- 
vancement will  not  come  in  again  to 
contribute.  Security  Co.  v.  Brinley,  49 
Conn.  48.  But  where  one  share  is  given 
to  a  son  "and  his  children,"  and  the 
children's  shares  are  made  subject  to 
diminution  by  sums  advanced  them,  the 
advancements  to  him  will  apply  to  the 
entire  "share,"  and  not  merely  to  his 
interest  in  it.  Price  v.  Douglass,  150 
Mass.   96. 
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In  general,  advancements  take  pre- 
cedence of  general  debts  of  the  dis- 
tributee, Johnson  ®.  Hoyle,  3  Head 
56 ;  and  although  not  sufficiently  ex- 
pressed as  advancements,  the  testator 
may  so  marshal  his  own  estate  as  to 
exonerate  specific  bequests  from  his 
debts  until  all  advancement  claims  are 
exhausted.  Hammett  v.  Hammett,  16 
S.  E.  Rep.  293  (S.  C).  But  a  general 
testamentary  direction  as  to  advance- 
ments to  equalize  children  by  way  of 
hotchpot  will  be  confined  to  the  children 
taking  under  the  will  and  not  ex- 
tended to  a  posthumous  child,  Wilson 
1}.  Miller,  1  Patt.  &  H.  353  ;  or  to  the 
widow  of  the  testator,  Brown  v.  Dortch, 
13  Heisk.  740  ;  except  where  the  will 
gave  her  a  "  child's  share."  Eller  «.  Lill- 
ard,  107  N.  C.  486.  So,  the  deduction 
of  advancements  will  be  confined  to 
the  terms  of  the  will,  e.  g.,  to  the  devise 
of  the  residuary  real  estate  only.  Lewis 
1).  Henry,  38  Gratt.  193.  So,  advance- 
ments "I  may  hereafter  personally 
make  "  will  not  include  legacies  in  a 
later  codicil.  Estate  of  Zeile,  74  Oal. 
125.  And  specific  devises  to  children 
expressed  to  be  in  case  of  testator's  death 
without  conveying  such  lands  to  them 
will  not  be  regarded  as  statutory  advance- 
ments by  land  "  conveyed."  Hughes  v. 
Kirkpatrick,  15  S.  E.  Rep.  913  (8.  C). 

(0  Monck  ».  Monck,  1  Ball  &  Beat. 
398.  •  Durham  v.  Wharton,  10  Bligh, 
545.  Accordingly,  if  a  parent,  having 
made  a  will  bequeathing  a  certain  sum 
to  a  child,  takes  upon  himself  to  make 
a  settlement  of  it,  the  variance  between 
the  provisions  of  the  will  and  those  of 
the  settlement  affords  no  argument 
against  the  portion  being  a  satisfaction 
of  the  legacy;  Where,  therefore,  a 
father  makes  an  absolute  gift  by  his 
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of  a  residue  or  part  of  a  residue,  the  subsequent  advance  cannot 
operate  as  an  ademption  ;  because  such  a  gift  cannot  be  considered  as 
a  legacy  of  a  portion,  which  must  mean  a  legacy  of  a  definite  sum  {It). 
But  a  contrary  doctrine  is  now  fully  established  (I). 

*The  presumption,  however,  will  not  prevail,  where  the  testamen- 
tary portion  and  subsequent  advancement  are  not  ejusdem  generis 
[m)  ;  7  or  where  the  subsequent  advancement  depends  upon  a  contin- 


■will  to  his  child,  and  afterward,  on  the 
marriage  of  that  child,  settles  a  like 
sum  on  the  husband  and  wife  and  their 
children,  the  provision  of  the  settle- 
ment is  a  satisfaction  of  the  legacy  : 
Barry  v.  Harding,  1  J.  &  Lat.  475. 
Again,  where  a  legacy  is  given  to  M. 
with  a  contingent  limitation  over  to  N., 
in  the  event  of  M.  dying  without  chil- 
dren, and  the  legacy  to  M.  is  adeemed 
hy  a  subsequent  gift  to  M.  in  the  life- 
time of  the  testatrix,  to  which  no  lim- 
itation in  favor  of  N.  is  attached  ;  the 
legacy  is  not  merely  adeemed  as  to  M., 
hut  extinguished  as  to  N.:  Twining  v. 
Powell,  3  Coll.  262.  .See  Garner  «. 
Holmes,  Cas.  temp.  Napier,  132,  133. 
Phillips  V.  Phillips,  34  Beav.  19. 
M'Carogher  -v.  Whieldon,  L.  R.  3  Eq. 
336.  In  Chichester  v.  Coventry,  L.  R.  3 
H.  L.  71,  it  was  laid  down  that  the  ques- 
tion whether  a  gift  in  a  will  is  a  satis- 
faction of  a  portion  given  in  a  settle- 
ment, or  a  portion  in  a  settlement  is  an 
ademption  of  a  gift  in  a  will,  is  one  of 
intention,  and  that  the  rule  that  there  is 
a  presumption  against  double  portions 
is  founded  on  the  assumption  that  the 
maker  of  the  second  instrument  sup- 
posed himself  to  be  substantially  satis- 
fying the  obligations  of  the  first.  This 
rule  is  much  easier  of  application  where 
the  will  precedes  the  settlement  than 
where  the  settlement  precedes  the  will. 
In  the  latter  case,  the  intention  to 
satisfy  a  covenant  must  be  distinctly 
expressed  or  clearly  indicated.     Great 


differences  in  the  sums  given,  and  in 
the  limitations  of  the  trusts  on  which 
they  are  given,  will  be  taken  as  indica- 
tions that  the  gift  in  the  will  was  not 
meant  in  satisfaction  of  the  covenant. 
Where,  too,  the  gift  by  the  will  is  not 
to  the  child,  but  to  trustees  to  pay  debts 
and  legacies,  and  then  to  pay  the  resi- 
due to  the  child,  the  form  of  the  gift 
will  be  taken  as  an  indication  that  the 
debt  due  under  the  settlement  must  be 
paid  before  the  residue  is  declared. 
Chichester  «.  Coventry,  supra.  Re 
Tussaud's  Estate,  9  C.  D.  363.  For 
a  case  where  the  obligation  under  the 
settlement  was  held  not  to  be  a  debt 
payable  before  the  declaration  of  the 
residue,  see  Bennett  v.  Houldsworth,  6 
C.  D.  671. 

(Jc)  See  Farnham  «.  Phillips,  2  Atk. 
215. 

(Z)  Montefiore  ii.  Guedalla,  1  De  Gex, 
F.  &  J.  93.  See  also  Schofleld  v.  Heap, 
27  Beav.  93.  Beckton  «.  Barton,  27 
Beav.  99.  But  the  rules  as  to  double 
portions  though  to  a  certain  extent 
applied  to  gifts  of  residue  in  Montefiore 
V.  Guedalla,  ubi  sup. ,  will  not  be  applied 
for  the  benefit  of  a  widow  or  stranger 
who  may  have  an  interest  in  the  residue 
whether  an  interest  for  life  or  in  the 
capital  of  the  residue,  the  object  of  the 
rule  being  to  secure  equality  among  the 
children  :  Meinertzagen  «.  Walters,  L. 
R.  ^  Ch.  670. 

(m)  Holmes  v.  Holmes,  1  Bro.  C.  C. 
555.    Davys  v.  Boucher,  3  Y.  &  Coll. 


7.  Thus,  a  money  legacy  will  not  be 
adeemed  by  a  subsequent  conveyance 


of    land,  Bullard  v.  Bullard,  5  Pick. 
537  ;    notwithstanding    expressions    of 
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gency,  and  the  testamentary  portion  is  certain  (n) :  or  where  a  legacy 
or  advancement  is  not  merely  given  as  a  portion,  but  is  expressed  to 
be  made  in  lieu  of,  or  compensation  for,  an  interest  to  which  the 
child  was  entitled  (o)  :  In  such  cases  the  presumptive  ademption  by 
advancement  will  not  take  place.  It  should  seem  also,  that  the  prin- 
ciple does  not  extend  to  devises  of  real  estate  (^).8 

Likewise,  this  presumption  may  be  rebutted  or  confirmed  by  the 
.   .    .        .   application  of  parol  evidence  of  a  different  intention  by 
the  testator  (<j). 


parol  evidence. 


And  where  evidence  is  admissible  for 


411.  A  gift  of  a  sum  of  money  to  the 
husband  of  a  daughter,  by  her  father, 
timplioiter,  after  marriage,  is  not  an 
ademption  of  a  legacy  given  by  him  to 
his  daughter :  Bavenscroft  v.  Jones,  33 
Beav.  669.  Nor  is  an  advance  to  the 
daughter  herself  of  a  sum  for  her  mar- 
riage outfit,  ibid.  Nor  occasional  small 
gifts,  nor  an  annual  allowance  of  a  small 
sum :  Watson  ii.  Watson,  33  Beav. 
574.     Schofield  v.  Heap,  27  Beav.  93. 

(n)  Spinks  «.  Eobins,  2  Atk.  491. 
See  further,  Crompton  v.  Sale,  2  P. 
Wms.  553.  But  see  also  the  observa- 
tions of  Lord  Cottenham  in  Powys  v. 
Mansfield,  8  Mylne  &  Cr.  374,  375. 
'  (o)  Baugh  ».  Bead,  1  Ves.  357.  But 
see  the  observations  of  Lord  Lyndhurst, 
in  Durham  «.  Wharton,  10  Bligh,  546. 

(p)  Davys  v.  Boucher,  3  Younge  &  C. 
397. 

8.  The  doctrine  of  advancements  does 


not  extend  to  specific  legacies,  Weston 
«.  Johnson,  48  Ind.  1 ;  or  to  devises 
of  real  property.  Swails  b.  Swails,  98 
Ind.  511 ;  Weston  «.  Johnson,  ■aMittpra. 
Even  where  money  is  afterward  paid  to 
a  daughter  with  the  intention  of  its  be- 
ing a  substitute  for  a  devise  of  land  to> 
her,  and  is  so  receipted  by  her,  it  will 
not  amount  to  a  revocation  or  ademp- 
tion of  the  devise.  Burnham  v.  Com- 
fort, 108  N.  Y.  535,  afEg.  37  Hun  216. 
And  a  devise  of  a  remainder  in  certain 
land  to  a  son's  children  will  not  be 
adeemed  as  to  one  of  them  by  a  subse- 
quent deed  of  after  acquired  land  to 
him.    Thomas  v.  Capps,  5  Bush  273. 

(j)  Trimmer  v.  Bayne,  7  Ves.  508. 
Powys  «.  Mansfield,  8  Mylne  &  Cr.  359. 
Hopwood  11.  Hopwood,  7  H.  L.  C.  738. 
Phillips  V.  Phillips,  84  Beav.  19,  31. 
Re  Tussaud's  Estate,  9  C.  D.  868,  see 
ante,  p.  *1170,  note  (c). 


testator  that  he  was  not  able  to  give 
the  legacy  after  giving  the  lot,  and  in- 
tended to  alter  his  will,  Evans  ».  Beau- 
mont, 4  Lea  599  ;  or  by  a  devise  of 
land,  Swoope's  Appeal,  37  Pa.  St.  58  ; 
although  the  will  expresses  an  intention 
to  place  the  sons  "upon  an  equality" 
Dugan  «.  HoUins,  4  Md.  Ch.  189.  So, 
a  fortiori,  a  residuary  bequest  to  two 
sons  will  not  be  adeemed  as  to  one  by  a 
prior  conveyance,  although  made  as  an 
advancement.  Turner's  Appeal,  53 
Mich.  398.  In  like  manner,  a  gift  of 
money  will  not  satisfy  or  adeem  a  de- 
vise of  land,  Duncan  e.  Clay,  13  Bush. 


48  ;  nor  will  a  money  legacy  be  adeemed 
by  a  gift  of  slaves,  Duckworth  «.  But- 
ler, 31  Ala.  164  ;  or  a  residuary  share 
by  a  gift  of  slaves  and  land.  Clark  «. 
Jetton,  5  Sneed  229. 

But  ademption  will  be  presumed 
where  the  testator  gives  a  legacy  and 
expresses  the  intention  to  pay  it  in  his. 
lifetime,  and  subsequently  procures  a 
deed  to  the  legatee  expressing  in  it  a 
consideration  of  $100  more  than  the 
legacy,  and  declaring  that  she  was  to 
give  a  note  to  equalize  the  legacy  with 
other  gifts.  Piper  v.  Barse,  2  Redf .  19. 
And  a  granddaughter's  share  in  a  devise 
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that  purpose,  counter-evidence  is  also  admissible  :  And  it  was  held 
by  Sir  John  Leach,  M.  R.,  in  Booker  v.  Allen  (r),  *that  if  it  be  proved 
by  parol  evidence  that  the  testator  intended  the  provision  made  by 
the  settlement  to  be  in  lieu  of  the  legacy  left  by  the  will,  the  settle- 
ment will  be  held  a  satisfaction  of  the  legacy,  though  the  two  provi- 
sions differ  so  much  from  each  other,  that  they  cannot  be  considered 
substantially  the  same  (s).  The  true  rule  appears  to  be  that  parol  evi- 
dence is  only  properly  admissible  is  such  cases  for  the  purpose  of 
showing  what  the  testator  meant  hy  the  act  subsequent  to  the  will  [t).^ 
The  law  on  this  subject  was  fully  considered,  on  an  examination  of 


to  six  granddaughters  of  certain  real 
property  and  chattels,  with  a  share  of 
the  residue  and  of  sales  of  other  real 
property,  has  been  held  to  be  adeemed 
by  a  subsequent  gift,  on  her  marriage, 
of  land  not  specifically  devised,  part 
of  the  chattels  previously  bequeathed, 
and  $1500  to  her  for  life  and  afterward 
to  her  issue.  Hansbrough  i).  Hooe,  13 
Leigh  316.  - 

(r)  3  Russ.  &  M.  370. 

(s)  See  also  Lloyd  v.  Harvey,  3  Russ. 
&  M.  310. 

(t)  Hall  «.  Hill,  1  Dr.  &  W.  94,  116- 
119, 181,  133. 

9.  Parol  evidence  is  admissible  to 
show  the  fact  and  intent  of  the  gift, 
e.  g.,  by  admissions  of  the  legatee, 
Sims  V.  Sims,  3  Stock.  158 ;  and  con- 
temporaneous declarations  of  the  testa- 
tor, Zeiter  ».  Zeiter,  4  Watts  313  ;  Sims 
».  Sims,  uhi  supra ;  but  not  as  against 
a  residuary  bequest,  it  has  been  held. 
Clendining  «.  Clymer,  17  Ind.  155. 
The  question  whether  the  gift  is  an 
advancement,  a  loan,  or  an  absolute  gift 
is  one  of  intention.  The  declarations  of 
the  parties  are  admissible  to  show  that 
it  was  an  absolute  gift,  Watkins  v. 
Young,  31  Gratt.  84;  or  to  explain  a 
note  taken  for  it,  Merkel's  Appeal,  89 
Pa.  St.  840 ;  or  to  show  that  credit 
entries  in  a  book  were  intended  as  can- 
cellations of  the  advancements  (debtor 
entries).  Lawrence  v.  Lawrence,4  Redf . 
378.    Such  evidence  is  admissible  by 


statute  In  Kentucky  {\mi  G.  S.  1388, 
§  17),  Virginia  (1887  Code,  §  3533),  and' 
West  Virginia  (1891  Code,  c.  77,  §  11). 

But  parol  evidence  has  been  held  in- 
admissible to  show  that  a  loan  to  the 
legatee's  husband  before  the  date  of  the 
will  was  declared  by  the  testator  to  be 
an  advancement,  Kreider  «.  Boyer,  10 
Watts  54  ;  or  to  show  by  a  declaration 
of  the  deceased  as  to  his  intention  to 
prefer  sons,  &c.,  that  a  deed  of  real 
property  for  one  dollar  and  love  and 
afEection  was  for  valuable  consideration, 
and  not  an  advancement,  Sayles  «. 
Baker,  5  R.  I.  457  ;  or  that  moneys 
given  to  the  husband  of  a  daughter  be- 
fore the  date  of  the  will  and  charged  on 
testator's  books  were  intended  as  an 
advancement  to  the  daughter.  Estate  of 
Lyon,  70  la.  375. 

But  where  parol  evidence  is  admissi- 
ble, e.  g.,  by  declarations  and  admis- 
sions of  the  parties,  they  may  not  be 
sufBcient  without  other  evidence,  such 
as  a  contemporaneous  written  memor- 
andum not  accounted  for.  Law  v. 
Smith,  3  R.  I.  344.  So,  declarations  of 
the  deceased  are  not  sufficient  to  change 
the  character  of  the  notes  given  for 
land  conveyed  with  full  recitals  of  the 
consideration.  Miller's  Appeal,  107  Pa. 
St.  331.  So,  the  declarations  of  the 
deceased  have  been  sometimes  rejected 
and  his  book  entries  admitted.  Weather- 
head  «.  Field,  36  Vt.  665  ;  even  wlieic 
they  were  informal  entries  in  a  miscel- 
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all  the  previous  authorities,  by  Wigram,  V.-C,  in  Kirk  v.  Ed- 
dowes  (v).  In  that  case  a  testator  bequeathed  the  sum  of  3,000^.  to 
his  daughter  for  her  separate  use,  for  life,  with  remainder  to  her  chil- 
•dren  as  she  should  appoint  :  and,  in  default  of  appointment,  to  her 
children  equally,  with  provisions  for  survivorship,  advancement,  and 
for  the  substitution  of  their  issue  ;  and  subject  to  an  annuity,  and  to 
his  debts,  he  devised  and  bequeathed  all  the  residue  of  his  real  and 
personal  estate  (naming  securities  for  money)  unto  his  son  absolutely  : 
After  the  date  of  the  will,  the  testator  gave  to  his  daughter  and  her 
husband  a  promissory  note  for  500^.  then  due  to  the  testator :  In  a 
suit  by  the  children  of  the  daughter  against  the  son,  claiming  to  have 
the  legacy  of  3,000Z.  invested  and  secured  for  their  benefit,  the  de- 
fendant tendered  parol  evidence  that,  after  the  date  of  the  will,  the 
testator  was  requested  by  his  daughter  to  confer  some  benefit  on  her 
husband,  and  that,  thereupon,  the  testator  gave  her  the  promissory 
note,  declaring  that  it  was  to  be  in  part  satisfaction  of  the  legacy  of 
3,000?.:  and  that  the  testator  was  advised  by  his  solicitoi";that  it  was 
not  necessary  to  alter  his  will  to  give  it  that  effect :  And  the  learned 
judge  held,  that  this  evidence  was  admissible,  as  constituting  an 
essential  part  of  a  transaction  subsequent  to,  and  independent  of,  the 
will,  of  which  subsequent  transaction  *there  was  no  evidence  in  writ- 
ing :  and  that  the  parol  evidence  was  not  receivable  as  evidence  of 
revocation  or  alteration  of  any  part  of  the  will,  but  as  evidence  of  a 
transaction,  whereby  the  legatee  had  received  part  of  her  legacy  by 
anticipation  («)  :  and  that  the  advance  to  the  daughter  and  her  hus- 
band was  an  ademption  pro  tanto  of  the  legacy  bequeathed  by  the 
will  for  the  benefit  of  the  daughter  and  her  children,  which  was  in  the 

Janeous  book.    Brown  v.  Brown,  16  Vt.  Many  cases  as  to  the  admissibility  and 

197.     So,  the  testator's  certificate  is  not  sufficiency  of  parol  evidence  in  explana- 

sufflcient  evidence  of  the   making  of  tion  of  gifts  from  father  to  children 

advancements,  but  is  evidence  of  the  will  be  found  in  a  subsequent  part  of 

intention,  if  the  making  is  once  proved,  this  work,  where  they  are  considered 

wliere  the  will    provides  for  advance-  as  they  arose  under  questions  of  Dis- 

ments  the  testator   may   make   "and  tribution    of    Intestate   Estates.      See 

signify  in  writing  under  my  hand."  p.  *1369  et  seq.  infra. 

McClintock's    Appeal,   58   Mich.   153.  («)  3  Hare,  509.     Compare  Smith  «. 

So,  that  a  deed  procured  to  be  made  to  Conder,  9  C.  D.  170. 

a  child  is  an  advancement  is  not  suffl-  {x)  His  honor  disclaimed  holding  that 

ciently  disproved  by  subsequent  declara-  declarations  of  the    testator   made    at 

tions  of  the  father  coupled  with  the  fact  any  other  time  than  contemporaneously 

of  a  conveyance  of  part  of  the  property  with  the  advance  would  be  admissible, 

toy  the  child  at  his  request.    Tremper  ».  See  also  Accoi-d.  M'Clure  ».  Evans,  29 

Barton,  18  Ohio  418.  Beav.  422. 
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nature  of  aj,portion  :  though  it  migRt  have  heen  otherwise,  if  the  chil- 
dren had  been  ajl  living  at  the  date  of  the  will,  and  been  named  therein 
individually,  and  not  merely  described  as  a  class. 

Where  the  testator  is  in  loco  parentis  l"  to  the  legatee,  the  legacy 
will  be  considered  as  a  portion,  and  will  be  adeemed  by 

,  ,        ,  ,     •         11  1  .  ,  ,    Testator   in    loco 

a  subsequent  advancement,  in  all  cases  where  it  would  parentis  to  lega- 
be  so,  if  made  by  the  actual  parent  {y).  But  where 
the  testator  stands  neither  in  the  natural  nor  assumed  relation  of 
parent  to  the  legatee,  the  legacy  will  be  considered  as  a  bounty,  and 
will  not  be  adeemed  by  a  subsequent  advancement  (s)  ;  unless  the 
legacy  is  given  for  a  particular  purpose,  and  the  testator  advances 
money  for  the  same  purpose  {a)  ;  or  unless  the  *intention  otherwise 
legally  appear  that  the  advancement  was  made  with  a  view  to  ademp- 
tion (6).  The  question,'  who  is  to  be  considered  as  standing  in  loco 
jparentis,  with  reference  to  this  rule,  is  one  of  consitlerable  diffi- 
culty (c),  which  must  in  a  great  degree  depend  upon  the  individual 
circumstances  of  each  particular  case. 

faction  of  a  debt,  even  though  the  debt 
may  have  ceased  to  exist  at  the  death  of 
the  testator,  and  even  though  the  special 
purpose  of  the  legacy  is  not  mentioned 
in  the  will.     See  Re  Fletcher  (uM  sup.). 


10.  Where  the  legacy  is  saved  from 
lapse  on  the  death  of  the  original  lega- 
tee and  goes  to  his  daughter,  she  will 
take  subject  to  the  advancements  to 
him.  Wallace  «.  Dubois,  65  Md.  153  ; 
Williams  «.  Batchelor,  74  N.  C.  557. 
What  relationship  subjects  the  benefi- 
ciary to  deductions  for  advancements, 
as  well  as  the  proper  valuation  of  such 
advancements,  will  be  found  fully  con- 
sidered herein  under  Distribution  of 
Intestate  Estates,  p.  *1369  et  seq. 
Statute  has  done  away  with  the  distinc- 
tion between  children  and  other 
legatees  in  Kentucky  (1887  G.  S.  1388, 
§  17),  Virginia  (1887  Code,  §  3523),  and 
West  Virginia  (1891  Code,  c.  77,  §  11). 

{y)  Monck  v.  Monck,  1  Ball  &  Beat. 
298.  Trimmer  «.  Bayne,  7  Ves.  515. 
Booker  «.  Allen,  2  Rus.  &  M.  370. 
Powys  V.  Mansfield,  3  Mylne  &  Cr.  859. 
Twining  v.  Powell,  3  Coll.  262. 

(z)  Wetherby  v.  Dixon,  19  Ves.  407. 

(a)  Debeze  v.  Mann,  2  Bro.  C.  C.  166. 
Monck  v.  Monck,  1  Ball  &  Beat.  303. 
Re  Pollock,  28  P.  D.  552,  556.  Re 
Fletcher,  38  C.  D.  373  (where  the  legacy 
was  of  the  amount  of  a  debt).  A  leg- 
acy may  be  treated  as  intended  as  satis- 


in  which  case  North,  J.,  says,  that  the 
case  stands  in  precisely  the  same  posi- 
tion where  the  existence  of  the  purpose 
is  founded  on  a  presumption  of  law 
which  there  is  no  evidence  to  rebut, 
e.  g.,  the  presumption  that  a  legacy  of 
exactly  the  same  amount  as  an  existing 
debt  is  given  in  satisfaction  of  the  debt. 
See  also  the  observations  of  Lord  Cot- 
tenham,  in  Powys  «.  Mansfield,  3  Mylne 
&  Cr.  377.  In  the  following  cases  the 
legacy  was  held  not  to  be  adeemed  by 
reason  of  the  non-correspondence  of 
the  purposes  of  the  legacy  and  the  ad- 
vancement :  Roome  ii.  Roome,  3  Atk. 
118.     Spinks  ®.  Robins,  2  Atk.  491. 

(J)  Pankhurst  v.  Howell,  L.  R.  6 
Ch.  136.  Re  Fletcher,  38  C.  D.  373, 
377. 

(c)  See  the  remarks  of  Lord  Eldon  in 
Bx  parte  Pye,  18  Ves.  150.  Bennet  i>. 
Bennet,  10  C.  D.  474,  477.  The  rela- 
tion must  exist  at  the  time  of  the  will : 
Watson  V.  Watson,  33  Beav.  574. 
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The  proper  definition  of  a  perscJn  in  loco  parentis  to  ajshild  is,  a 
Definition  of  per-  person  who  means  to  put  himself  in  the  situation  of  the 

eon  tn    toco   pa-    ^  ^  ' 

rmtu.  lawful  father  of  the  child,  with  reference  to  the  father's 

Admissibility  of  office  and  duty  of  making  a  provision  for  the  child  {d). 

parol  evidence  to      .      ,    ..  -i      ^  c  j.x  t        c  ,.• 

prove  testator  in  And  it  necessarily  flows  from  the  rule  of  presumption 
ocoparmu.  that  parol  evidence  is  admissible  to  prove  that  the  tes- 
tator was  in  this  predicament :  For  if  the  acts  of  a  party  standing  in 
loco  parentis  raise,  in  equity,  a  presumption  which  could  not  arise 
from  the  same  acts  of  another  person  not  standing  in  that  situation, 
evidence  must  be  admissible  to  prove  or  disprove  the  facts  upon  which 
the  presumption  is  to  depend  ;  viz.,  whether  he  had  meant  to  put 
himself  in  loco  parentis  ;  and  as  the  fact  to  be  tried  is  the  intention 
of  the  party,  his  declarations,  as  well  as  his  acts,  must  be  admissible 
for  that  purpose  (e).  Mothers  (/"),  great-uncles  {g),  uncles  (A),  grand- 
fathers or  grandmothers  {i),  or  putative  fathers  {Jc),  *are  not  to  be 
considered  in  loco  parentum,  unless  they  have  intended  to  assume  the 
oiEce  and  duty  of  a  parent.  But  a  person  may  stand  in  loco  parentis  to 
a  child,  though  the  child  resides  with,  and  is  maintained  by  his  father  {I). 
.  And  when  the  testator's  assumption  of  the  office  of  a  parent  is  estab- 
lished, his  legacy  will  be  considered  a  portion,  and  accordingly  ^«"ma 
facie  adeemed  by  a  subsequent  advancement,  not  only  in  cases  where 
he  is  collaterally  related  to,  or  the  putative  father  of,  the  legatee,  but 
also  where  no  relationship  of  any  kind  subsists  between  them  {m). 

(d)  Powys  «.  Mansfield,  3  Mylne  &  The  reader  is  referred  to  1  Koper  on 
Or.  359.  See  Rogers  v,  Soutten,  2  Legacies,  338,  3rd  edit.,  for  an  able 
Keen,  598.  Tucker  d.  Burrow,  3  examination  of  the  question,  as  to  what 
Hemm.  &  M.  519.  Campbell  v.  Camp-  circumstances  are  suflBcient  to  invest 
bell,  L.  R.  1  Eq.  388.  the  testator  with  the  assumed  relation 

(«)  Powys  V.  Mansfield,  3  Mylne  &  of  parent  to  the  legatee,  and  whether 
Cr.  370.  parol  evidence  is  admissible  to  show 

(/)  Bennet  «.  Bennet,  10  C.  D.  474.  that  the  legacy  by  a  testator,  who  is 
Re  De  Visme,  3  D.  J.  &  S.  17.  Sayre  not  actually  a  parent,  was  intended  for 
®.  Hughes,  L.  R.  5  Eq.  376.  a  portion.     Where  parol  testimony  is 

(g)  Shudal  v.  Jekyll,  2  Atk.  516,  518.      given  in  order  to  rebut  the  presumption 

(h)  See  Powel  v.  Cleaver,  3  Bro.  C.  of  ademption,  (in  a  case  where  the  evi- 
C.  517,  518.  dence  establishes  the  fact  that  the  tes- 

(i)  Roome  «.  Roome,  3  Atk.  183.  tator  did  mean  to  place  himself  in  loco 
Perry  i).  Whitehead,  6  Ves.  547.  Lyd-  parentis,)  it  is  plain  that  the  presump- 
don  V.  Ellison,  19  Beav.  565.  tion  may  be  supported  by  evidence  of 

(k)  Grave  v.  Salisbury,  1  Bro.  C.  C.  the  same  kind :  Powys  v.  Mansfield, 
435,  cited  6  Ves.  547.  3  Mylne  &  Cr.  370  :   And  the  declara- 

(0  Powys  V.  Mansfield,  3  Mylne  &  tions  of  the  party  are  admissible  in 
Cr.  359,  overruling  the  decision  of  the  evidence  for  this  purpose :  Powys  e. 
vice-chancellor,  6  Sim.  528.  Mansfield,  3  Mylne  &  Cr.  874. 

(m)  Re  Pollock,  38  C.  D.  553,   556. 
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*CHAPTER  THE  FOURTH. 

OF   THE    PAYMENT    OF   LEGACIES. 
SECTION  I. 

All  debts  must  be  paid  before  any  legacies  are  satisfied. 

It  is  obvious,  that  as  the  whole  personal  estate  is  liable  in  the  hands 
of  the  executor  to  the  payment  of  the  debts  of  the  testator,  the  execu- 
tor must  take  care  to  discharge  them,  before  he  satisfies  any  descrip- 
tion of  legacy.i 

There  is  no  distinction,  in  this  respect,  in  favor  of  specific  legacies  : 
Hence  if  an  executor,  although  acting  bona  fide,  and  under  a  convic- 
tion that  the  assets  are  amply  sufiicient  for  the  payment  of  the  testa- 
tor's debts,  permits  specific  legatees  to  retain  2  or  possess  themselves 
of  the  articles  bequeathed  to  them,  he  will  be  answerable  for  the  value 
of  those  articles,  with  interest  at  4:1.  per  cent.,  if  there  should  ulti- 
mately be  a  deficiency  of  assets,  although  the  deficiency  should  be 
occasioned  by  subsequent  events,  which  he  had  no  reason  to  antici- 
pate :  And  the  court  will  dii'ect  an  account  to  be  taken  of  the  value 
of  the  property  so  possessed  by  the  legatees,  and  interest  to  be  com- 
puted, unless  it  is  certain  that  the  assets  will  ultimately  be  sufficient 
-to  pay  all  the  creditors  (a).^ 

1.  Croswell  on  Exrs.  §  478  ;  Schouler  may  he  required  to  refund.  Miller  v. 
on  Exrs.  §  476  ;  Woerner  on  Admn.  §  Stark,  29  S.  C.  335.  But  abatement  for 
451  ;  Evans  ».  Beaumont,  16  Lea  713  ;  debts  must  affect  all  pro  rata,  and  un- 
although  this  does  not  require  the  paid  legatees  may  demand  their  full 
executor  to  relieve  mortgaged  land  from  share  from  the  executor,  although  he 
a  mortgage  debt  created  by  the  testator,  may  have  paid  other  legatees  in  full 
Thomas  v.  Thomas,  3  C.  E.  6r.  356.  before  recognizing  the  necessity  for 
In  other  cases  payment  of  legacies  to  any  abatement.  Gallego  «.  Attorney- 
the  prejudice  of  creditors  renders  the  General,  3  Leigh  450. 
executor  liable  for  a  devastavit,  Handley  3.  But  the  specific  legacy  cannot  be 

».  Hefilin,  84  Ala.  600  ;  although  this  be      taken  on  fi.  fa.  against  the  executor 
done  on  an  overestimate  of  the  value  of      after  he  has  delivered  it  to  the  legatee, 
the  estate  (slaves  lost  by  emancipation  in      Randolph  v.  Randolph,  6  Rand.  194. 
the  War),  Edmunds  v.  Scott,  78  Va.  730.  (a)  Spode  v.  Smith,  3  Russ.  Chanc. 

A  legatee  who  is  overpaid  in  such  case      Cas.  511.    So  property  specifically  be- 

3.  An  administration  suit  in  equity  a  probate  court.  Coddington  v.  Bis- 
■will  prefer  debts,  reach  rents  by  means  pham,  9  Stew.  (N.  J.)  576,  afEg.  Id. 
of  a  receiver,  and  administer  assets  as  in      334. 
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*There  has  already  been  occasion  to  point  out,  that  even  voluntary 
bonds  and  other  debts  by  specialty,  must  be  paid  in 

Volnntary  debts.  .  ,  ■        /i\ 

preference  to  legacies  (o). 

With  respect  to  contingent  debts  and  liabilities,  a  question  of  great 
.  t  ri  ht  importance  formerly  arose  ;  namely,  whether  an  execu- 
and  liabilities :  tor  can  safely  make  payment  of  legacies,  or  deliver 
over  a  residue,  where  there  is  an  outstanding  covenant  of  his  testator 
(or  bond,  with  a  condition,  or  the  like)  which  has  never  yet  been 
broken,  and  which  may  or  may  not  be  broken  hereafter. 

This  question  was  discussed  in  Nector  v.  Gennet  (c),  Eeles  «. 
Executor  with  Lambert  (c?),  Hawkins  v.  Day  (e),  Pearson  v.  Arch- 
possmie* liability  deaken  (/),  and  the  result  seems  to  be  that  an  executor, 
?egade8^*or'''re8^  "^i*^  notice  of  even  a  possible  liability,  cannot  safely 
''"*=  make  payment  of  legacies  or  pay  over  the  residue  to  a 

residuary  legatee.  If  he  does,  he  will  have  no  answer  to  the  claim 
of  the  creditor  whose  contingent  claim  has  ripened  into  a  certain 
claim.  Thus  in  Taylor  v.  Taylor  (g)  it  was  held  that,  where  executors 
of  a  shareholder  in  a  joint  stock  company  which  was  a  going  concern 
at  the  time  of  the  testator's  death,  paid  a  legacy  under  his  will  with- 
out providing  for  any  contingent  liability  in  respect  of  the  shares 
which  they  retained  unsold,  they  were  liable  to  pay  the  amount  of  the 
legacy  in  satisfaction  of  calls  (A).  As  against  the  legatees,  however, 
the  executor  may  claim  repayment  of  the  legacies  even  though  he 
had  notice  of  the  contingent  liability  at  the  time  when  he  distributed 
the  estate,  but  not  if,  at  the  time  when  the  legacy  was  paid,  the  con- 
tingent liability  had  ripened  into  a  debt  of  which  the  executor  had 
notice  («). 

*Such  being  the  law,  it  was  held  that,  when  such  liabilities  exist, 
when  a  legatee  an  executor  is  not  bound  to  part  with  the  assets,  either 
rity  aga'inet^con-  to  a  particular  Or  residuary  legatee,  without  a  sufficient 
liafmties^  ^  *"     indemnity  ;  and  that  a  court  of  equity  will  not  compel 

queathed  is    not  discharged   from  its  (c)  Cro.  Eliz.  466. 

liability  to  the  testator's  debts  by  the  (<«)  Style,  37,  54,  73. 

circumstances  that  there  has  come  to  (e)  Ambl.  160. 

the  hands  of    the    executor    personal  (/)  1  Alcock  &  Nap.  33. 

property  of  the  testator  not  specifically  (gf)  L.  R.  10  Eq.  477. 

bequeathed,  more  than  sufBcient  to  pay  {h)  See  also  Knatchbull ».  Fearnhead, 

hisdebts.&c,  and  that  the  specifically  3  M.  &  0,   133.    Newcastle  Banking 

bequeathed  property  has  been  made  over  Co.  «.  Hymers,  33  Beav.  367. 

by  the  executor  to  the  specific  legatee  :  (j)  See   Jervis  s.  "Wolferstan,  L.  R. 

Daviea  v.  Nicolson,  3  De  G.  &  J.  693.  18  Eq.  18.     Whittaker  ®.  Kershaw,  45 

(J)  Ante,  pp.  *869,  *870.  C.  D.  330. 
[*1203J          [*1204] 


Ch.  IV.  §  I.]         Priority  of  Creditors  to  Legatees. 


655, 


him  to  do  so  without  such  indemnity,  or  without  impounding  a 
sufficient  part  of  the  residuary  estate  for  that  purpose  (/c),  for  other- 
wise, if  the  contingent  covenants,  &c.,  should  afterward  be  broken, 
the  executor  would  be  liable  to  answer  the  damages  d6  bonis  propriis, 
without  any  fault  in  him  [l). 


(k)  Simmons  «.  BoUand,  3  Mer.  547. 
Vernon  v.  Egmont,  1  Bllgh.  N.  S.  554. 
Cochrane  v.  Robinson,  11  Sim.  378. 
Fletcher  v.  Stevenson,  3  Hare,  360,  370. 
Dobson  V.  Carpenter,  13  Beav.  370. 
Hickling  «.  Beyer,  3  Mac.  &  G.  635. 
Dean  v.  Allen,  20  Beav.  1 . 

(Q  The  occasions  for  an  oi-der  other 
than  an  order  under  the  above  men- 
tioned statute  will  probably  not  often 
occur,  but  where  an  executor,  giving 
the  court  all  the  information  he  pos- 
sesses, acts  under  the  order  of  the  court, 
he  will  be  protected  from  liability  in  all 
cases.  Dean  v.  Allen,  30  Beav.  1.  See 
Accord. .  Smith  «.  Smith,  1  Dr.  &  Sm. 
384.  Dodson  «.  Sammell,  ib.  575. 
Waller  «.  Barrett,  24  Beav.  413.  Ben- 
nett v.  Lytton,  3  J.  &  H.  155.  Addams 
V.  Ferick,  36  Beav.  384.  "Williams  v. 
Headland,  4  GiEE.  505.  England  v. 
Tredegar,  L.  R.  1  Eq.  344.  Formerly 
orders  were  made  for  indemnifying 
executors  of  lessees  such  as  that  in 
Brewer  «.  Pocock,  33  Beav.  210,  but 
such  an  indemnity  is  now  held  unneces- 
sary, because  since  the  passing  of  Lord 
St.  Leonards'  Act  (33  &  33  Vict.  c.  35, 
s.  37),  no  such  protection  is  needed. 
The  effect  of  that  section  is  that,  if  the 
executor  has  sold  the  leaseholds  and 
assigned  them  to  a  purchaser,  he  may 
without  the  order  of  the  court  and  of 
his  own  authority  distribute  the  assets 
without  making  provision  for  future 
breach  of  covenant  in  the  lease  and 
shall  not  be  subject  to  any  liability. 
Dodson  «.  Sammell,  1  Dr.  &  Sm.  575. 
By  that  section  it  is  enacted  that 
"where  an  executor  or  administrator 
liable  as  such  to  the  rents,  covenants, 
or  agreements  contained  in  any  lease  or 


agreement  for  a  lease  granted  or 
assigned  to  the  testator  or  intestate 
whose  estate  is  being  administered, 
shall  have  satisfied  all  such  liabilities 
under  the  said  lease  or  agreement  for  a 
lease,  as  may  have  accrued  due,  and 
been  claimed,  up  to  the  time  of  the 
assignment  hereafter  mentioned,  and 
shall  have  set  apart  a  sufficient  fund  to 
answer  any  future  claim  that  may  be 
made  in  respect  of  any  fixed  and  ascer- 
tained sum  covenanted  or  agreed  by 
the  lessee  to  be  laid  out  on  the  prop- 
erty demised  or  agreed  to  be  demised, 
although  the  period  for  laying  out  the 
same  may  not  have  arrived,  and  shall 
have  assigned  the  lease  or  agreement 
for  a  lease  to  a  purchaser  thereof,  he 
shall  be  at  liberty  to  distribute  the 
residuary  personal  estate  of  the  deceased 
to  and  amongst  the  parties  entitled 
thereto  respectively  without  appropriat- 
ing any  part  or  any  further  part  (as  the 
case  may  be),  of  the  personal  estate  of 
the  deceased  to  meet  any  future  liability 
under  the  said  lease  or  agreement  for  a 
lease :  and  the  executor  or  adminis- 
trator so  distributing  the  residuary 
estate  shall  not,  after  having  assigned 
the  said  lease  or  agreement  for  a  lease 
and  having,  where  necessary,  set  apart 
such  suflBcient  fund  as  aforesaid,  be 
personally  liable  in  respect  of  any  sub- 
sequent claim  under  the  lease  or  agree- 
ment for  a  lease :  but  nothing  herein 
contained  shall  prejudice  the  right  of 
the  lessor  or  those  claiming  under  him 
to  follow  the  assets  of  the  deceased  into 
the  hands  of  the  person  or  persons  to  or 
amongst  whom  the  said  assets  may  have 
been  distributed."  This  section  has 
been  held  to  be  retrospective.     Smitli 
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*But  it  has  always  been  held  that  an  executor,  who  has  assented 
unconditionally  to  a  specific  bequest  of  the  testator's  leasehold  estates, 
is  not  entitled  to  an  indemnity  out  of  the  testator's  general  estate  in 
respect  of  his  covenants  contained  in  the  leases  (m). 

It  may  here  be  mentioned,  that  the  old  practice  of  the  Court  of 
Chancery  was,  tliat  the  legatee  should  in  all  cases  give  the  executor 
security  to  refund,  if  debts  should  afterward  appear  (n).  Afterward 
the  court  ceased  to  require  such  security  (o)  ;  and  since  then  creditors 
have  been  allowed,  in  courts  of  equity,  to  follow  assets  in  the  hands 
of  legatees,  as  well  as  of  the  executor  {jp). 

Another  question  arises,  of  great  importance,  and  closely  connected 
Payment  of  lega-  '^^^  *''®  preceding  inquiry,  viz.,  whether,  under  any  cir- 
cies  before  debts  cumstances,  an  executor  or  administrator  can  be  allowed 

of  which  an  ex-  '  w       * 

ecutor    has    no  payments  made  to  legatees,  or  parties  entitled  in  dis- 
tribution,  as    against  creditors    of  whose    claims   he 
had  no  notice. 

*The  question  was  discussed  in  the  cases  of  The  Governors  of  the 
Chelsea  Water  Works  v.  Cowper  {q),  Norman  11.  Baldry  (r).  Smith 
V.  Day  is),  KnatchbuU  'v.  Fearnhead  (f),  and  Hill  v.  Gomme  (m),  and 
these  authorities  appear  to  demonstrate,  that  the  mere  circumstance 
of  want  of  notice  of  a  debt  or  claim  against  the  estate  of  the 
deceased  will  not  excuse  an  executor  or  administrator  from  the 
payment  or  satisfaction  of  it,  if  the  assets  were  originally  sufficient 
for  the  purpose,  notwithstanding  that,  in  ignorance  of  the  existence 
of  the  debt  or  claim,  he  has  bona  fide  handed  over  the  assets  to 
legatees  or  parties  entitled  in  distribution.  But  it  seems  to  have 
been  considered,  in  some  cases,  that  lapse'  of  time  may  operate  as  a 
waiver  of  the  right  of  the  ci'editor  or  claimant,  by  way  of  laches  on 
his  part,  so  as  to  preclude  him  from  complaining  of  the  insufficiency 
of  the  assets  {x);  and  Tindal,  C.  J.,  in  Richards  v.  Brown  (y)  says, 

«.  Smith,  1  Dr.  &  Sm.  384     Re  Green,  (0)  Anon.  1  Atk.  491. 

2  De  G.  F.  &  J.  131.    By  section  28  (p)  By  Lord  Hardwicke  in  Hawkins 

similar  provisions  are  made  as  to  the  ®.  Day,  Harg.  MSS.  Ambl.  804,  Blunt's 

liability  of  an  executor  in  respect  of  edit.    March  «.  Russell,  3  Mylne  &  Cr. 

covenants  in  conveyances  on  chief  rent  43.     Post,  p.  *1318. 

or  rent-charge.  (g)  1  Esp.  N.  P.  C.  375. 

(m)  Shadbolt  ®.  "Woodfall,  3  Coll.  30.  (r)  6  Sim.  631. 

See  Hlckling  v.  Boyer,  3  Mac.  &  G.  (s)  3  Mees.  &  W.  684. 

635,  646.  («)  3  Mylne  &  Cr.  133. 

(ra)  Chamberlain  «.   Chamberlain,  1  (u)  1  Beav.  540. 

Chanc.  Cas.  357.    March  v.  Russell,  3  {x)  Davis  i>.  Blackwell,  9  Bingh.  5. 

Mylne  &  Cr.  41,  42.  (y)  2  Bingh.  N.  S.  493, 
[*1205]          [*1206] 
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that  if,  in  the  distribution  of  assets,  a  creditor  does  mislead  an  execu- 
tor, either  by  laches  or  express  authority,  so  as  thereby  to  induce  the 
executor  to  pursue  a  course  he  would  not  otherwise  have  pursued,  the 
creditor  is  precluded  from  complaining  of  an  insufficiency  of  assets  (s). 
Tlie  hardship  on  the  executor  has  been  much  mitigated  since 
the  Stat.  22  &  23  Vict.  c.  35,  s.  29,4  "  where  an  executor  ^  &  33  yi^t  ^ 
or  administrator  shall  have  given  such  or  the  like  notices  ^'  *'  '^ ' 
as  in  the  opinion  of  the  Court  in  which  such  executor  f^^l'  in°'ciaiins' 
or  admi*nistrator  is  sought  to  be  charged  would  have  to'^be^ilabi^for 
been  given  by  the  Court  of  Chancery  in  an  administra- 
tion suit  for  creditors  and  others  to  send  into  the  execu- 
tor or  administrator  their  claims  against  the  estate  of  the 
testator  or  intestate  (a),  such  executor  or  administrator  shall,  at  the 


debts,  after  dis- 
tribution of  tiie 
assets,  of  wliicli 
he  had  not  then 
notice. 


(z)  See  Accord.  Stroud  v.  Stroud,  7  M. 
&  Gr.  417,  431.  But  Tindal,  C.  J., 
does  not,  although  he  uses  the  term 
laches,  mean  that  the  mere  doing  noth- 
ing will  deprive  the  creditor  of  his 
right  to  complain  of  a  devastavit.  There 
must  be  such  a  course  of  conduct  or 
express  authority  whereby  the  execu- 
tors have  been  mislead  into  parting 
with  assets  available  for  payment  of  the 
creditor's  claim  :  Re  Birch,  27  CD. 
623.  Jewsbury  ».  Mummery,  L.  R.  8 
C.  P.  60.  And  there  is  no  rule  in  equity 
any  more  than  in  law  that  mere  non- 
suing  for  any  period  within  the  time 
limited  by  the  Statute  of  Limitations 
deprives  a  creditor  of  the  right  of  re- 
quiring payment :  Re  Baker,  30  0.  D. 
230. 

4.  For  American  statutes  and  deci- 
sions as  to  presentment  and  proof  of 
claims  against  decedent's  estates,  see 
note  on  p.  *881,  ubi  supra. 

(a)  An  executor  who  has  distributed 
the  assets  of  his  testator  after  issuing 
advertisements  and  taking  the  steps 
pointed  out  by  the  act,  will  have  the 
same  protection  as  if  he  had  adminis- 
tered the  estate  under  a  decree  of  the 
court,  and  if  he  should  have  retained 
any  legacies  as  tnistee  after  appropri- 
ating them  for  the  benefit  of  the  cestui 


42 


que  trusts  he  will  no  longer  be  under 
any  liability  qua  executor.  See  Clegg 
V.  Rowland,  L.  R.  3  Eq.  368.  Hunter 
V.  Young,  4  Ex.  Div.  356.  But  an  ex- 
ecutor with  notice  of  a  claim  against 
his  testator's  estate  is  not  discharged  by 
the  fact  that  the  person  entitled  to  make 
the  claim  has  failed  to  send  in  particu- 
lars in  answer  to  the  statutory  adver- 
tisements. Re  Laud  Credit  Company 
of  Ireland,  Markwell's  Case,  31  W.  R. 
135. 

The  executors  of  a  testator  whose  es- 
tate was  liable  to  replace  trust  money 
in  consequence  of  a  breach  of  trust, 
having  only  issued  notices  for  claims 
against  the  testator's  estate  to  be  sent  in 
within  three  weeks,  by  advertisements 
in  local  newspapers  in  the  neighbor- 
hood where  the  testator  resided  and  not 
in  the  London  Gazette,  was  held  by 
Lord  Romilly,  M.  R. ,  not  to  be  pro- 
tected from  liability  under  the  above 
section  :  "Wood  v.  Weightman,  L.  R.  13 
Eq.  434.  It  has,  however,  been  held 
by  North,  J.,  in  Re  Bracken,  43  C.  D. 
1,  that  there  is  no  absolute  rule  that  no- 
tices issued  by  executors  under  the  act 
to  creditors  and  others  should  (as  was 
contended  in  that  case)  be  published  in 
a  London  daily  newspaper  of  large  cir- 
culation, or  that  a  month  should  be  al- 
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expiration  of  the  time  named  in  the  said  notices,  or  the  last  of  the 
said  notices,  for  sending  in  such  claims,  be  at  liberty  to  distribute  the 
assets  of  the  testator  or  intestate,  or  any  part  thereof,  amongst  the 
parties  entitled  thereto,  having  regard  to  the  claims  of  which  such 
executor  or  administrator  has  then  notice,  and  shall  not  be  liable  for 
the  assets,  or  any  part  thereof,  so  distributed  to  any  person  of  whose 
claim  such  executor  or  administrator  *shall  not  have  had  notice  at  the 
time  of  distribution  of  the  said  assets,  or  a  part  thereof,  as  the  case 
may  be  ;  but  nothing  in  the  present  Act  contained  shall  prejudice  the 
right  of  any  creditor  or  claimant  to  follow  the  assets,  or  any  part 
thereof,  into  the  hands  of  the  person  or  persons  who  may  have  re- 
ceived the  same  respectively." 

In  conclusion  of  this  subject,  it  may  be  proper  to  consider  how  far- 
How  far  a  cred-  ^he  laches  of  the  creditor  may  affect  his  priority  over 
ieEaS''may''™e  legatees,  where  there  is  a  suit  for  the  administration  of 
forthe'^adminls-  testator's  assets.  Although  the  language  of  the  judg- 
tration  of  assets,  ment,  where  an  account  of  debts  is  directed,  is,  that 
those  who  do  not  come  in  shall  be  excluded  from  the  benefit  of  that 
judgment ;  yet  the  course  is,  to  permit  a  creditor,  he  paying  the  costs 
of  the  proceedings,  to  prove  his  debt,  as  long  as  there  happens  to  be  a 
residuary  fund  in  court,  or  in  the  hands  of  the  executor,  and  to  jDay 
him  out  of  that  residue  (6) :  If  a  creditor  does  not  come  in  till  after- 
the  executor  has  paid  away  the  residue,  he  is  not  without  remedy, 
though  he  is  barred  from  the  benefit  of  that  judgment :  If  he  chooses, 
to  sue  the  legatees  and  bring  back  the  fund  he  may  do  so  (e)  :  but  he 

lowed  for  the  bringing  in  of  claims.  In  the  observations  of  Lord  Lyndhurst,  in 

determining  whether    executors   have  Vernon  ».  Egmont,  1  Bligh,  N.  S.  570. 

given  such  notices  as  are  sufficient  to  It  should  seem  that,  after  report  settled, 

entitle  them  to  the  protection  of  the  though  not  signed,  in  a  creditor's  suit, 

section  the  court  will  have  regard  to  a  creditor  cannot  be  let  in  to  prove  his 

the  circumstances  of  the  particular  case,  debt  without  a  special  application  to 

such  as  the  place  of  residence  of  the  the  court  ;  and  he  must  submit  to  be 

testator  and  his  position  in  life.  visited  with  costs  and  pay  the  usual 

The  provisions  of  Section  29  are  not  penalty  for  default :  Parker  ».  Morley, 

confined  to  claims  of  creditors  of  the  3  Younge  &    0.  720.     But  see  Lee  ®. 

testator  or  intestate,  but  apply  also  to  Flood,  2  Sm.  &  G.  250. 

persons     having    claims    as    next    of  (c)  See  post,    p.     *1318.     David   «. 

kin:    Newton  v.  Sherry,   1  C.  P.  D.  Frowd,  1  M.  &  K.  209,  210.     Sawyer 

246.  1).  Blrchmore,  1  Keen,  401.     2  M.  &  Cr. 

(J)  By  Lord    Eldon  in   Gillespie  v.  611.    March  ii.  Russell,  3  Mylne  &  Cr. 

Alexander,   3    Russ.  Chanc.  Cas.  136.  31.     Underwood    v.   Hatton,    5  Beav. 

March  ».  Russell,  3  Mylne  &  Cr.  41.  36. 
Hartwell  v.  Oolman,.  16  Beav.  140.    See 
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cannot  affect  the  legatees,  except  by  suit  ;  and  he  cannot  affect  the 
executor  at  all  (c?). 

A  point  of  considerable  difficulty  arises,  if  a  creditor  does  *not  come  in 
until  some  individual  legatees  have  received  their  legacies  in  full  under 
the  sanction  of  the  court,  and  there  are  left  in  court  certain  funds  which 
have  been  directed  to  be  appropriated  to  other  individual  legatees,  who 
have  not  been  paid  :  The  question  then  is,  whether  a  creditor,  so  com- 
ing in,  is  to  be  paid  his  whole  debt  by  the  unpaid  legatees  ;  or  whetlier 
the  rule  is  not,  that  he  should  take  from  them  such  a  proportion  only 
of  his  debt  as  would  have  been  borne  by  them  if  he  had  applied  before 
the  other  legacies  were  paid,  and  that  he  should  be  left  to  recover  the 
residue  of  it  against  the  paid  legatees  :  In  the  case  of  Gillespie  v. 
Alexander  (e),  (which  was  a  suit  for  the  administration  of  a  testator's 
assets,)  after  a  decree  on  further  directions  had  sanctioned  payments 
made  by  the  executor  in  discharge  of  legacies,  and  had  directed  the 
fund  in  court  to  be  apportioned  among  the  other  legatees,  a  creditor 
obtained  permission  to  prove  his  debt  :  The  Master  subsequently 
reported  a  debt  to  be  due  to  him  ;  but  in  the  meantime  the  fund  had 
been  apportioned,  and  part  of  it  had  been  paid  over,  while  the  re- 
mainder had  been  carried  to  the  account  of  particular  legatees,  who 
were  infants  :  And  Lord  Eldon  held,  that  the  creditor  was  entitled  to 
receive  out  of  the  funds  of  the  legatees  so  remaining  in  court,  not  the 
whole  of  the  debt,  but  only  part  of  it,  bearing  the  same  proportion  to 
the  whole  as  the  legacies  given  to  those  legatees  bore  to  the  whole 
amount  of  the  legacies  given  by  the  will  ;  and  that  he  must  seek  the 
payment  of  the  rest  of  his  debt,  in  proper  proportions,  amongst  those 
legatees  who  had  been  actually  paid  (/). 

((f)  Gillespie  «.  Alexander,   3    Euss.  court :  Davies  «.  Nicolson,  3  De  G.  & 

Ohanc.  Cas.  136, 187.     David  v.  Frowd,  J.  693.     "Where  a  decree  has  laeen  made 

1  M.-&  K.  309,  310.     Seale  v.  Buller,  3  for  the  administration  of  the  estate  jf  a 

GiflE.  313.     The  creditor  has,  it  should  deceased  person,  and  the  assets  in  hand 

seem,  under  such  circumstances,   lost  have  been  distributed  among  his  cred- 

his  legal  title  by  the  administration  of  itors,  who  have  come  in  and  proved, 

the  Court  of    Equity,   and    his  only  and  at   a   later   period  further  funds 

remedy  is   in    tliat    court :    David  v.  come  in,  and  some  only  of  the  creditois 

Frowd,  1  M.  &  K.  310.  who  had  proved  come  forward  in  au- 

(«)  3  Russ.  Chanc.  Cas.  130.  swer  to  advertisements,    the  creditors 

(/)  See  David  ».  Frowd,  1  M.  &  K.  who  thus  claim  payment  at  the  later 

310,   Accord,  by  Sir  J.   Leach,  M.  R.  period    are  not  entitled    to  have    the 

But  the    rule    applied  in   Gillespie  v.  whole  of  the  new  fund  applied  so  far 

Alexander,  is  not  applicable  where  the  as  it  will  extend  in  payment  of  tlieir 

estate  has  not  been  administered  by  the  claims,  but  only  to  receive  ratable  pro- 
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*Accordingly,  in  Greig  v.  Somerville  {g),  in  a  suit  instituted  in 
1814,  to  administer  the  personal  estate  of  an  intestate  who  died  in 
180V,  the  Master  reported  that  no  debts  had  been  proved  ;  and  by  the 
■decree  on  further  directions,  in  1817,  the  whole  of  the  residue  was 
apportioned  and  distributed  ;  but  as  the  plaintiff  was  then  an  infant, 
his  share,  amounting  to  four-ninths  of  the  fund,  was  retained,  and  car- 
ried to  his  separate  account  :  In  1825,  a  foreign  prince,  claiming  to  be 
a  creditor  of  the  intestate,  petitioned  for  leave  to  prove  his  debt 
against  the  sum  remaining  in  court  ;  and  the  plaintiff  coming  of  age 
soon  after,  applied  to  have  that  sum  paid  out  :  And  Lord  Lyndhurst 
held,  that  the  creditor  was  not  precluded  by  the  previous  proceedings, 
or  the  lapse  of  time,  from  tendering  such  proof  before  the  Master  ; 
but  that  every  defense  should  be  allowed  there,  which  would  have 
been  competent  upon  a  new  bill  ;  that  the  debt,  if  established,  must 
be  restricted,  as  against  the  fund  in  court,  to  that  proportion  which 
the  plaintiff's  share  bore  to  the  whole  amount  distributed  ;  and  there- 
fore, that  after  reserving  a  sum  equal  to  four-ninths  of  the  claim,  the 
residue  of  the  fund  ought  to  be  paid  out  to  the  plaintiff  (A). 

portions  of  it  according  to  the  propor- 
tion which  their  debts  bear  to  the  total 
amount  of  the  debts. 

fef)  1  Russ.  &  M.  338. 

(A)  The  general  rule  then  being  that 
mere  delay  does  not  prevent  a  cred- 
itor coming  in  to  prove  while  there 
are  assets  in  hand  :  Brown  ».  Lake,  1 
De  G.  &  Sm.  144.  The  question  in 
each  case  seems  to  be  whether  there  is 
anything  to  take  it  out  of  the  general 
rule.  Thus  in  Cattell  v.  Simons,  8 
Beav.  343,  a  bond  creditor  had  proved 
his  debt  and  also  claimed  to  have  an 
equitable  mortgage  for  the  amount. 
The  matter  having  stood  over  for 
amendment  by  the  creditor,  and  he, 
through  his  neglect  to  amend,  being 
reported  as  a  bond  creditor  only,  the 
estate  was  sold,  the  money  paid  into 
court,  and  an  apportionment  directed. 
[*1210] 


Nine  years  afterward  his  personal 
representative  presented  a  petition  for 
liberty  to  go  in  and  establish  his  mort- 
gage, alleging  that  he  had  recently  dis- 
covered that  the  amendment  had  not 
been  made ;  it  was  dismissed  with 
costs.  On  the  other  hand,  in  Re  Met- 
calfe, 13  C.  D.  236,  a  creditor  who  had 
obtained  an  order  for  raising  the 
amount  which  he  then  claimed  out  of 
a  testator's  realty,  was  afterward  al- 
lowed, the  assets  being  undistributed, 
to  obtain  an  order  by  way  of  amend- 
ment, increasing  the  amount  to  be 
raised,  although  he  had  in  his  posses- 
sion, at  the  time  of  obtaining  the  first 
order,  a  book,  which,  if  he  had  known  ' 
of  the  existence  of  a  particular  entry, 
would  have  supplied  the  information 
on  which  the  claim  to  amend  was 
based. 


Ch.  IV.  §  II.] 


Of  Abatement. 
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*SECTION  II. 
Of  the  abatement  of  legacies. 

1.  As  to  the  abatement  of  general  legacies.     In  case  the  assets  be 

■sufficient  to  answer  the  debts  and  specific  legacies,  but 

.  ,  .  ,  1°  ''"'^    °f   ^^ 

not  the  general  legacies,  the  latter  are  subiect  to  abate-  flciency  of  aseets, 

^  geneval     legatees 

ment.S  must  abate  before 

This  abatement  must  take  place  among  all  the  gen- 
eral legatees  in  equal  proportions  (^)  :  And  the  executor  has  no  power 
to  give  himself  a  preference  in  regard  to  his  own  legacy,  as  he  has  in 
the  instance  of  his  own  debt  (A;). 

5.  All  general  legacies  abate  equally. 
Croswell  on  Exrs.  §  489  ;  Schouler  on 
Exrs.  §  490  ;  2  Redfield  on  Wills  450  ; 
Woerner  on  Admn.  §  452  ;  Titus  v. 
Titus,  11  C.  E.  Gr.  111. 

Specific  legacies  abate  inter  se  pro 
rata.  Croswell  on  Exrs.  §  489;  Schouler 
on  Exrs.  §  490  ;  2  Redfield  on  Wills 
450.  But  they  are  entitled  to  be  paid 
before  general  legacies.  Croswell  on 
Exrs.  §  489  ;  Schouler  on  Exrs.  §  490  ; 
Woerner  on  Admn.  §  452 ;  Bonham  v. 
Bonham,  6  Stew.  (N.  J.) 476  ;  Corwine«. 
■Corwine,  8C.  E.  Gr.  368  ;  Bliven  «.Sey- 
mour,  88  N.  Y.  475  ;  Mollan  v.  Griffith, 
3  Paige  402  ;  Chase  ».  Lockerman,  11 
Oill  &  J.  185  :  Wallace  ».  Wallace,  23 
N.  H.  155  ;  Perkins  v.  Mathes,  49  N.  H. 
107  ;  Estate  of  Wilson,  15  Phila.  528  ; 
Estate  of  Neistrath,  66  Cal.  330.  A 
bequest  of  "  $500  in  personal  property 
such  as  she  may  select "  is  specific  and 
preferred  as  such.  Wallace  «.  Wallace, 
23  N.  H.  149.  So,  and  where  a  spe- 
cific legacy  is  appropriated  to  make  up 
the  share  of  the  widow  (electing  against 
the  will),  the  legatee  is  entitled  to  con- 
tribution from  the  other  legatees.  Tom- 
linson  v.  Bury,  145  Mass.  346. 

Specific  legacies  are  not  subject  to 
abatement  with  general  legacies  unless 
so  expressed.  Osborne  v.  McAlpine,  4 
Redf.  1.  In  this  respect  as  in  others 
the  directions  of  the  will  are  of  course 
-controlling.    Moore  ».  Moore,  25  Atl. 


403  (N.  J.  Ch.).  Thus,  a  specific 
legacy  abates  before  a  general  legacy 
which  is  expressly  charged  upon  it 
by  a  direction  to  pay  it  out  of  the  per- 
sonal property.  White  v.  Green,  1  Ired. 
Eq.  45. 

On  the  other  hand,  a  gift  for  specific 
purposes  is  not  therefore  specific,  and  it 
abates  with  general  legacies.  Wetmore 
V.  St.  Luke's  Hospital,  31  N.  Y.  St. 
Rep.  834.  This  is  true  of  a  pecuniary 
legacy  for  "the  comfortable  support" 
of  the- widow.  Bonham  v.  Bonhani, 
6  Stew.  (N.  J.)  476.  So,  a  pecuniary 
legacy  to  A.  for  life,  with  remain- 
ders, $500  to  B.  "and  the  remaining 
$800  "  to  the  other  children.  Van  Nest 
V.  Van  Nest,  16  Stew.  (N.  J.)  126  ;  or  a 
legacy  to  a  son  "  to  be  raised  out  of  my 
estate  before  the  final  distribution 
between  him  and  his  brothers  and  sis- 
ters," reciting  other  similar  bequests, 
and  an  intention  to  make  the  children 
all  equal.  Morton®.  Murrell,  68  Ga. 
142. 

(i)  Treat.  Eq.  Bk.  4,  Pt.  1,  ch.  3,  s. 
5.  With  regard  to  general  legacies  of 
stock,  the  abatement  will  be  regulated 
by  the  value  of  stock  at  the  end  of  one 
year  next  after  the  testator's  death: 
Blackshaw  v.  Rogers,  cited  per  curiam, 
in  Simmons  v.  Vallance,  4  Bro.  C.  C 
349.  Auther  v.  Auther,  13  Sim.  440,  per 
Shadwell,  V.-C. 

(Jc)  Toller,  347. 
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Generally  speaking,  nothing  shall,  in  such  cases,  be  abated  from  the 
specific  legacies  (Z). .  But  if  the  testator  bequeaths  specific  legacies, 
and  also  general  pecuniary  legacies,  and  directs  by  his  will  that  such 
pecuniary  legacies  shall  come  out  of  all  his  personal  estate,  or  words 
tantamount ;  then,  if  there  be  no  other  personal  estate  than  the 
specific  legacies,  they  must  be  intended  to  be  subject  to  those  which 
are  pecuniary  ;  otherwise,  the  words  of  the  bequest  to  the  pecuniary 
legatees  would  be  nugatory  (m). 

It  must  here  be  observed,  that  a  residuary  legatee  has  no  right  to 

call  upon  particular  general  legatees  to  abate  :  6      The 

legatee  cannot  call  *whole  personal  estate  not  specifically  bequeathed  must 

be  exhausted,  before  those  legatees  can  be  obliged  tO' 

contribute  anything  out  of  their  bequests  (n). 

So  if  there  is  a  simple  bequest  of  an  annuity,?  there  is  no  doubt  but 


(0  Treat.  Eq.  Bk.  4,  Pt.  1,  ch.  3,  s.  5. 
Clifton  «.  Burt,  1  P.  Wms.  676.  2  Black. 
Com.  513.    Toller,  339. 

(m)  Sayer  ».  Sayer,  Prec.  Chanc.  893. 
Treat.  Bq.  Bk.  4,  Pt.  1,  ch.  3,  s.  5. 

6.  Thus,  where  the  direction  is  to  in- 
vest certain  sums  for  annuities,  the 
principal  after  death  of  annuitants  then 
goes  to  make  up  deficiencies  in  other 
pecuniary  legacies  rather  than  to  the 
residue,  Wilde  «.  Wilde,  58  How.  Pr. 
71 ;  even  where  the  principal  of  the 
fund  was  expressly  given  in  remainder 
after  the  life  estate  to  be  distributed 
with  the  residue.  Hubbard  «.  Hubbard, 
6  Met.  50. 

(n)  Purse  v.  Snaplin,  1  Atk.  418. 
Fonnereau  ®.  Poyntz,  1  Bro.  C.  C.  478. 
See  Harley  «.  Moon,  1  Dr.  &  Sm.  623. 
Baker  «.  Parmer,  L.  R.  8  Ch.  537. 

7.  In  the  words  of  Depue,  J.,  in 
Welsh  «.  Brown,  14  Vr.  37,  "the  dis- 
tinction between  an  annuity,  pure  and 
simple,  which  is  to  be  paid  at  all  events 
out  of  the  testator's  estate  at  the  ex- 
pense of  the  residuary  legatee,  and  the 
interest  or  income  for  life  of  a  certain 
sum,  set  apart  for  that  purpose,  and 
given  over  in  gross  to  another  after  the 
death  of  the  life  tenant,  has  been  quite 
uniformly  adhered  to.    .  .     The  prin- 
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ciple  on  which  it  rests  is,  that  a  bequest 
of  a  specific  sum  of  money  is  one  gift, 
one  legacy,  the  bgiefit  of  which  the 
testator  has  apportioned  between  the 
donee  for  life  and  the  remainderman." 
See  p.  *1248,  infra.  So  too,  an  absolute 
legacy  of  $500  "in  sums  of  |100 
annually  "  is  not  an  annuity.  Stephens 
J).  Milnor,  9  C.  E.  Gr.  358. 

Where  an  annuity  is  bequeathed,  it  is- 
the  executor's  duty  to  reserve  a  suffi- 
cient fund,  and  to  take  a  refunding 
bond  from  the  residuary  legatee  before 
pay ing  over  the  balance  to  him .  Nuttei- 
■B.  Vickery,  64  Me.  490.  So  too,  where 
the  time  fixed  for  distribution  of  an 
otherwise  ample  residuary  fund  arises. 
befoi'e  the  annuities  fall  in.  Treadwell 
«.  Cordis,  5  Gray  341.  So  too,  whether 
an  annuity  is  expressly  charged  on  the 
residue,  Healey  v.  Toppan,  45  N.  H. 
243  ;  or  on  the  income,  Morgan  i . 
Peoope,  7  Coldw.  541  ;  or  the  charge 
is  implied  by  a  bequest  of  the  residue 
afterpayment  of  debts  "and  legacies 
hereinbefore  mentioned."  Smith  ii.  Fel- 
lows, 131  Mass.  20.  And  it  was  held  that 
$130,000  was  not  an  excessive  reserve 
for  an  annuity  of  $6000,  although  the 
accumulations  of  the  fund  had  amounted 
to  $20,000  before  the  distribution  of  the 
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that,  however  great  or  small  the  income  of  the  testator's  property 
may  be,  the  annuity  must  be  paid  in  full  to  the  last  farthing  of  the 


balance  of  the  estate.  Estate  of  Griggs, 
11  Phila.  23.  So,  where  the  testator 
bequeathed  certain  bonds  in  trust  and 
gave  the  income  to  A.,  and  provided 
for  a  supplemental  "  guaranty  fund 
for  the  purpose  of  guarding 
against  any  temporary  or  other  failure 
of  income  upon  said  bonds,"  it  was 
held  to  be  his  intention  to  sustain  the 
income  of  the  fund  as  at  the  time  of 
his  death.  Matter  of  Thompson,  1 
Connoly  145.  And  where  the  executor 
is  directed  to  "  set  aside  "  a  certain  sum 
and  pay  an  annuity  out  of  it,  the  pay- 
ment should  be  so  made,  and  not  out  of 
the  income  of  the  general  estate.  Estate 
of  Rhodes,  11  Phila.  133. 

If  the  executor  is  directed  to  invest 
a  sum  sufiScient  to  produce  the  annuity, 
and  the  special  appropriation  made  by 
him  for  it  fails,  other  funds  may  be 
required  beyond  those  originally  appro- 
priated by  the  executor,  and  the  annui- 
tant will  not  be  estopped  from  such 
demand  by  a  formal  judicial  approval 
of  which  he  had  no  notice.  Merritt  v. 
Merritt,  3  Dick  (N.  J.)  1.  In  this  case  the 
testator's  intention  to  charge  the  annuity 
upon  his  whole  estate  was  inferred  from 
his  changing  the  provision  from  its  first 
form  (the  investment  of  a  specific  and 
probably  insuiHcient  sum),  and  legally 
was  held  to  be  a  legal  inference  from 
the  residuary  gift.  Although  upon  a 
precautionary  application  for  the  in- 
vestment of  a  larger  fund  than  was 
strictly  "  sufficient "  to  produce  the  re- 
quired income,  an  intention  to  confine  it 
to  the  appropriation  once  made  was  said 
to  be  implied  in  a  direction  that  a  suffi- 
cient sum  be  "retained  and  invested" 
in  Orr  «.  Moses,  52  Me.  287. 

On  the  other  hand,  annuities  will 
abate  with  general  legacies  unless  a 
contrary    intention     clearly     appears. 


Estate  of  Gray,  13  Phila.  372  ;  Havi- 
land  B.  Cocks,  6  Dem.  4  ;  even  where 
the  executor  is  directed  to  reserve  a 
sufficient  fund  and  pay  the  annuity,  and 
the  first  payment  is  to  be  in  three 
months  from  testator's  death,  Emery  v. 
Batchelder,  78  Me.  333 ;  or  where  the 
annual  payment  is  to  be  made  until  a 
much  larger  pecuniary  legacy  (repre- 
senting the  principal  of  the  annuity 
fund)  is  made  up  and  paid  to  the  legatee. 
University's  Appeal,  97  Pa.  St.  187. 
But  an  intention  to  prefer  the  annuity 
has  been  implied  from  a  direction  that 
it  begin  immediately  after  testator's 
death,  whereby  it  was  clearly  preferred 
to  the  bequest  of  the  income  for  life  to 
testator's  widow.  Richardson  «.  Bowen, 
(R.  I.)  35  Atl.  908.  And  an  annuity  to 
the  wife,  (apparently  the  testator's 
primary  intention  and  favored  as  such), 
will  even  be  preferred  to  a  specific, 
legacy  of  a  mortgage  constituting  part 
of  testator's  general  estate  and  not  in- 
tended to  be  delivered  to  the  legatee 
before  the  widow's  death.  Stimson  «. 
Vroman,  99  N.  Y.  74. 

"  The  very  nature  of  an  annuity  sug- 
gests, when  those  charged  with  the 
payment  of  it  have  in  their  hands  a 
fund  producing  income  sufficient  to 
pay  it,  that  the  payment  should  be 
made  from  the  income  and  not  from 
the  principal."  Knowlton,  J.,  in  Cum- 
mings  «.  Cummings,  146  Mass.  501.  In 
this  case  an  annuity  was  given  to  the 
widow  far  less  than  the  income,  but  the 
income  of  the  residue  was  also  given 
her.  So,  Treadwell  v.  Cordis,  5  Gray 
341,  where  an  ample  residuary  estate 
was  placed  in  the  hands  of  the  execu- 
tors. 

But  while  an  annuity  is  primarily 
and  naturally  payable  out  of  the  income, 
a  deficiency  of  income  must  be  made 
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property  (o).  But  the  provisions  of  the  will  as  to  the  payment  of  the 
annuity  may  be  such  as  to  show  an  intention,  on  the  part  of  the  testa- 
tor, that  the  annuity  shall  only  come  out  of  the  income  of  the  fund  or 
estate,  and  not  out  of  the  corpus  or  capital.  The  general  rule  is,  that 
if  there  be  a  clear  gift  of  a  life  interest  and  a  reversion,  and  the 
estate  proves  insufficient,  each  party,  the  tenant  for  life  and  the  rever- 
sioner,  must  bear  the  loss  in  proportion  to  his  interest :  But  if  there 
is  a  gift  of  an  annuity,  and  a  residuary  gift,  the  annuity  takes  prece- 
dence, and  the  whole  loss  falls  on  the  residuary  legatee  (/>). 


up  out  of  the  residuary  principal. 
Bliven  ».  Seymour,  88  N.  Y.  469; 
Eowe  ».  Lansing,  53  Hun  310  ;  Matter 
of  Tilford,  5  Dem.  524 ;  Hubbard  «. 
Hubbard,  6  Met.  50.  So,  where  it  was 
expressly  made  payable  out  of  the 
general  residuary  estate,  Richardson  b. 
Hall,  136  Mass.  338;  or  "from  the 
proceeds  of  my  estate,"  Warren  «. 
Gregg,  116  Mass.  304  ;  and  although 
the  testator  directed  it  to  be  paid  out, 
of  the  income,  Pierrepont  ».  Edwards, 
25  N.  Y.  138,  that  direction  being  con- 
sidered as  demonstrative  merely,  and 
the  provision  for  the  wife  as  annuitant 
bring  clearly  the  testators  primary 
intention.  But  in  the  absence  of  such 
primaiy  intention,  where  after  a  de- 
vastavit of  the  estate  only  a  small  sum 
was  rescued,  that  part  which  could  be 
identified  as  accumulated  income  was 
applied  to  arrears  of  annuity,  and  the 
future  annuity  and  balance  of  unpaid 
arrears  were  confined  to  the  very  in- 
sufBcient  income  accruing  on  the  balance 
of  the  rescued  principal  fund,  the  exec- 
utor having  been  directed  to  invest 
"  such  sum  as  will  net "  $1000  income. 
Haviland  v.  Cocks,  6  Dem.  4.  So,  where 
pie  annuity  was  to  be  paid  out  of  the 
"rents  and  profits,"  and  another  bene- 
ficiary was  the  "primary  intention." 
Delaney  v.  Van  Aulen,  84  N.  Y.  16. 

Where  a  trust  is  created  to  pay  the 
wife  for  life  a  minimum  income,  and  if 
the  trust  property  is  insufficient  the 
trustee   is  to  set  apart  the  necessary 


amount,  the  surplus  income  must  be 
applied  to  deficient  years.  Willson  «. 
Tyson,  61  Md.  575.  So,  where  annuities, 
to  wife  and  minor  children  are  charged 
on  the  residuary  income,  and  the  sur- 
plus income  is  to  be  divided  among  the 
other  children.  Stewart  c  Chambers,. 
3  Sandf.  Ch.  383.  But  see,  contra. 
Matter  of  Chauncey,  58  Hun  541.  And 
surplus  income  already  paid  over  under 
the  will  is  not  to  be  refunded  for  such 
arrears.  Stewart  «.  Chambers,  uhi 
supra.  An  annuity  "to  be  paid  from 
the  proceeds  of  my  farm  each  and  every 
year"  is  limited,  however,  to  the  fund 
for  the  year,  and  accumulations  of  sur- 
plus for  possible  future  deficiency  are 
not  required.  Estate  of  Pierce,  56 
Wis.  560.  So,  an  annuity  charged  on  a 
lease,  the  surplus  rent  going  to  the 
residue.  Shupp  «.  Gaylor,  108  Pa.  St. 
319.  But  the  surplus  must  be  accumu- 
lated  where  the  annuities  are  payable 
out  of  the  income  if  possible,  and  the 
residuary  legacy  is  made  payable  on  the 
death  of  all  the  annuitants.  Biddle's 
Appeal,  99  Pa.  St.  535. 

(o)  Croly  «.  Weld,  3  De  Gex,  M.  & 
G.  993,  996,  by  Knight  Bruce,  V.-C. 

(p)  Ibid.  995,  by  Lord  Justice 
Turner.  Infra,  note  (r).  The  follow- 
ing are  cases  in  which  annuities  have 
been  held  payable  out  of  the  corpus  or 
capital  of  the  testator's  estate  :  Miller 
V.  Huddlestone,  17  Sim.  71.  Haynes 
i>.  Haynes,  3  D.  M.  &  G.  590.  Croly  ». 
Weld,  *.  993.     Miner  «.  Baldwin,  1  Sm. 
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*In  Farmer  v.  Mills  {q),  a  testator,  by  his  will,  bequeathed  certain 
annuities,  and  directed  that  sums  set  apart  to  secure  them,  should,  as 
the  annuitant  died,  sink  into  the  residue  of  his  personal  estate  :  By 
a  codicil  to  his  will,  he  stated,  that  in  case  his  property  would  not 
provide  an  income  equal  to  the  annuities,  they  should  be  ratably 
reduced  :  His  estate  was  deficient,  and   the  annuities  were  ratably 


&  G.  553,  Mills  ».  Drewett,  20  Beav. 
636.  Perkins  v.  Cooke,  3  J.  &  H.  393. 
Hickman  ».  Upsall,  3  GifE.  134.  How- 
arth  V.  Rothwell,  30  Beav.  516.  Bright 
«.  Larcher,  3  De  G.  &  J.  48.  Upton  ». 
Vanner,  1  Dr.  &  Sm.  594.  Phillips  «. 
Gutteridge,  33  L.  J.  Ch.  1.  Birch  ». 
Sherratt,  L.  B.  3  Ch.  644.  Pearson  «. 
Helliwell,  L.  R.  18  Eq.  411.  Re  Hedges' 
Trust,  L.  R.  18  Eq.  419.  Michell  «. 
Wilton,  L.  R.  20  Eq.  269.  Re  Mason, 
8  C.  D.  411.  Carmichael  «.  Gee,  5 
App.  Cas.  588,  svh  nom.  Gee  «.  Ma- 
hood,  11  C.  D.  891,  reversing  S.  C.  9 
C.  D.  151.  The  following  are  cases 
in  which  they  were  held  payable  out  of 
income:  Tarbottom  ».  Earle,  11  W.  R. 
680.  Bague  v.  Dumergue,  10  Hare,  462. 
Hindle  v.  Taylor,  20  Beav.  109.  Baker 
».  Baker,  6  H.  L.  C.  616  (reversing  S. 
C.  30  Beav.  548.  7  De  G.  M.  &  G.  681). 
Stelfox  V.  Sugden,  Johns.  334.  Booth 
».  Coulton,  L.  R.  5  Ch.  684.  Taylor  ». 
Taylor,  L.  R.  17  Eq.  334.  Wormald«. 
Muzeen,  17  C.  D.  167.  The  question 
may  generally  be  put  in  the  terms  used 
by  Lord  Glfford  in  May  v.  Bennett,  1 
Russ.  370,  viz.,  whether  the  bequest  is 
to  be  considered  as  a  bequest  of  an 
annuity  or  as  the  bequest  of  the  income 
(or  part  of  the  income)  of  a  sum  directed 
to  be  set  apart.  The  case  of  Wright  v. 
Callender,  3  De  G.  M.  &  G.  652,  is  an 
instance  of  the  former  class.  Baker  «. 
Baker  (mM  sup.)  is  an  instance  of  the 
latter.  If  the  gift  is  of  an  annuity  not 
so  limited  as  to  make  It  payable  exclu- 
sively out  of  the  income  of  a  particular 
fund  during  the  annuitant's  lifetime,  it 
will  be  a  charge  on  the  corpus  to  the 
loss  of  those  Interested  in  the  residuary 


estate.  If,  on  the  other  hand,  what  is- 
bequeathed  is  the  income  of  a  particular 
fund,  then,  if  the  income  does  not  come 
up  to  the  expectation  of  the  testator, 
the  annuitant  will  have  to  bear  the  loss. 
Carmichael  v.  Gee,  5  App.  Cas.  588, 
597,  in  wliich  case  Lord  Selborne  says, 
that  Miller  v.  Huddlestone,  if  rightly 
decided,  depended  on  the  special  lan- 
guage of  a  very  special  will.  The  mere 
fact  that  the  gift  of  an  annuity  is  fol- 
lowed by  a  direction  to  set  apart  a  fund 
to  secure  it,  will  not  cut  down  the 
right  of  an  annuitant  to  a  right  to 
receive  only  the  income  of  fund.  Re: 
Mason,  8.  C.  D.  411.  A  provision  that 
the  fund  out  of  which  the  annuity  is. 
directed  to  be  paid  shall  fall  into  th& 
residue  after  the  death  of  the  annuitant, 
is  an  indication  that  the  testator  meant 
to  bequeath  an  annuity :  May  v.  Ben- 
nett {ubi  sup.).  Wright  «.  Callender 
{ubi  sup.).  A  provision  for  the  destina- 
tion of  the  surplus  income  during  the- 
life  of  the  annuitant  goes  to  show  that 
the  annuity  is  a  charge  on  the  income 
only :  Wormald  v.  Muzeen,  17  C.  D. 
167,  169..  Stelfox  a.  Sugden,  Johns. 
334,  240.  Where  a  testator  directs  that 
out  of  the  income  of  a  fund  invested  or 
to  be  invested  a  life  annuity  is  to  be 
paid,  and  there  is  no  direction  that  the 
annuity  is  to  be  paid  out  of  income  tO' 
accrue  in  the  lifetime  of  the  annuitant, 
the  annuity  is  a  charge  on  the  income, 
even  after  the  death  of  the  annuitant, 
until  the  arrears  of  the  annuity  are  sat- 
isfied :  Booth  V.  Coulton,  L.  R.  5  Ch.. 
684. 
(q)  4  Russ.  86. 
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reduced  :  And  it  was  held  by  Sir  John  Leach,  M.  R.,  that  upon  the 
death  of  any  annuitant,  the  sum,  set  apart  to  secure  the  reduced 
annuity,  would  belong  to  the  residuary  legatees,  and  was  not  to  be 
applied  to  increase  the  reduced  annuities  to  the  amount  given  by  the 
will :  His  honor,  however,  observed,  *that  if  the  case  had  rested  upon 
the  will,  the  residuary  legatees  could  have  taken  no  benefit,  until  the 
annuities  were  fully  provided  for  (r). 

In  Arnold  «.  Arnold  (s),  a  testator  desired  that  A.,  B.,  and  C.  might 
each  enjoy,  during  life,  the  interest  of  800?.  sterling,  the  principal  to 
devolve  eventually  to  his  residuary  legatees  :  He  directed  the  residue 
of  his  property  to  be  divided  into  three  equal  parts,  one  part  to  each 
of  his  brothers  and  his  sister  ;  and  if  his  brothers  and  sister  should 
not  survive  him,  or  have  legal  issue  living  at  the  testator's  death,  then 
their  shares  to  devolve  in  equal  proportions  to  the  survivors,  as 
*well  as  the  shares  that  might  have  been  devised  to  their  issue  :  The 
testator's  estate  was  not  sufficient  to  pay  the  legacies  in  full :  And 
Sir  C.  Pepys,  M.  R.,  held,  that  upon  the  death  of  one  of  the  tenants 

{r)  In  Scott  B.  Salmond,  1  M.  &  K.      and  the  stock  became  in  equity  liable 


363,  a  testator  gave  several  life  annui- 
ties charged  upon  a  particular  fund, 
the  income  of  which  he  considered  to 
be  equal  to  them  in  value  ;  and  he  gave 
the  fund  itself  over  to  another  person 
for  life,  upon  the  respective  deaths  of 
the  annuitants :  The  fund  having 
proved  deficient,  and  the  annuitants 
having  suffered  a  proportional  abate- 
ment, it  was  held,  by  Sir  J.  Leach,  M. 
R.,  and  afterward  by  Lord  Brougham, 
on  appeal,  that  on  the  death  of  one  of 
them,  the  income  from  the  fund  re- 
leased by  the  falling  in  of  her  annuity 
went  over  to  the  tenant  for  life,  and 
was  not  applicable  to  make  good  the 
deficiency  of  the  continuing  annuities. 
See  also  Page  b.  Leapingwell,  18  Ves. 
463  ;  Miller  «.  Huddlestone,  L.  R.  6 
Eq.  65.  Re  Lyne's  Estate,  L.  R.  8  Eq. 
483.  Re  Tootal's  Estate,  2  C.  D.  628. 
See  also  Wright  «.  Weston,  26  Beav. 
439.  But  where  a  testator,  having  a 
power  of  appointment  by  will  over 
a  sum  of  stock,  bequeathed  two  sums 
of  5,000Z.  and  500Z.  sterling  thereout  to 
A.  and  B.,  and  the  residue  to  his  son  ; 
[*1214]        [*1215] 


to  his  debts,  and  by  payment  thereof, 
and  of  the  costs  of  the  suit,  the  fund 
became  less  than  5,500^.  sterling,  it  was 
held  by  Romilly,  M.  R.,  that  the  pecun- 
iary and  residuary  legatees  were  not 
liable  to  abate  proportionally,  but  that 
the  residuary  gift  failed  altogether : 
Petre  «.  Petre,  14  Beav.  971.  See  also 
Harley  «.  Moon,  1  Dr.  &  Sm.  633.  The 
question  would  seem  to  be,  does  the 
testator  deal  with  a  given  sum  which 
he  assumes  to  be  available,  or  does  he 
not.  If  a  man  dealing  with  a  sura  of 
stock  or  a  specific  amount  says,  "I  be- 
queath so  much  to  A.,  so  much  to  B. , 
and  the  rest  to  C,"  the  fund  must  be 
divided  in  those  exact  proportions,  and 
if  the  stock  falls  short  the  loss  must  be 
apportioned  amongst  all  the  legatees  in 
the  same  proportion':  but  if  the  tes- 
tator is  not  dealing  with  a  specific 
amount,  or  does  not  assume  to  be  so 
doing,  the  loss  will  fall  on  the  resid- 
uary legatee.  Elwes  «.  Causton,  30 
Beav.  554.  De  Lisle  v.  Hodges,  L.  R. 
17  Eq.  440. 
(s)  2  M.  &  K.  374. 
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for  life  an  apportionment  of  the  legacy  of  800?.,  set  apart  to  answer 
her  life  interest,  fell  into  the  residue,  and  was  not  given  over  to  the 
residuary  legatees  in  their  individual  character  ;  and  that  the  surviv- 
ing tenants  for  life  were  entitled  to  have  the  deficiencies  in  their 
annuities  satisfied  out  of  the  released  fund  :  And  his  honor  observed, 
on  Farmer  v.  Mills  (<)  being  cited,  that  in  that  case  the  testator's 
codicil  expressly  provided  that  the  annuities  should  be  ratably  re- 
duced ;  and  that,  but  for  that  codicil,  the  residuary  legatees  could 
have  taken  no  benefit  until  the  annuities  were  fully  paid. 

A  point  of  coasiderable  difficulty  arises  in  cases  where  there  are 
pecuniary  legatees  and  a  residuary  legatee,  and  hy  reason  of  the 
devastavit  of  the  executor  the  estate  becomes  insufficient  to  pay  all  the 
pecuniary  legacies  :  The  question  then  is,  whether,  there  being  at  the 
testator's  death  a  residue  of  a  certain  sum,  the  residuary  legatee  is 
jiot  entitled  to  rank  as  a  legatee  of  that  sum. 

In  Dyose  v.  Dyose  {u),  Lord  Cowper,  in  the  instance  of  deficiency 
by  a  devastavit,  held,  that  he  was  bound  to  consider  the  residuary 
legatee  as  entitled  to  something,  if  the  state  of  the  assets  at  the  death 
■of  the  testator  left  a  residue  ;  and  that  the  wreck  of  the  estate,  which 
■could  be  recovered  after  the  devastavit,  was  divisible,  not  among  the 
pecuniary  legatees  alone,  but  among  all  the  legatees  according  to  the 
proportion  of  their  legacies,  and  allowing  the  residuary  legatee  to 
■claim  as  a  legatee  of  the  amount  of  the  residue  as  it  stood  at  the  death 
of  the  testator. 

But  this  decision  came  under  the  consideration  of  Lord  Thurlow,  in 
the  cases  of  Fonereau  v.  Poyntz  («),  and  Humphreys  v.  Humphreys  {y); 
on  both  which  occasions  his  *lordship  condemned  the  doctrine  of  it : 
And  this  condemnation  was  approved  by  Sir  William  Grant  in  Page 
V.  Leapingwell  («). 

On  the  other  hand,  in  Mc  parte  Chadwin  (a).  Lord  Eldon,  after 
reviewing  all  the  preceding  authorities,  seems  to  consider  the  question 
as  unsettled  :  and  his  decree  in  that  case  may,  perhaps,  be  considered 
as  in  some  measure  confirmatory  of  Dyose  v.  Dyose,  though  cer- 
tainly on  a  totally  different  principle. 

The  case  alluded  to.  Ex  parte  Chadwin  (5),  is  an  authority  to  show 
that  a  legatee,  entitled  to  a  priority,  may  have  so  dealt,  in  respect  to 
his  legacy,  with  an  executor  guilty  of  a  devastavit,  as  to  lose  all  prior- 

{t)  Ante,  p,  *1313.  (z)  18  Ves.  466. 

(m)  1  P.  Wms.  305.  (ft)  3  Swanst.  387. 

(X)  1  Bro.  C.  C.  478:  (J)  3  Swanst.  380. 

<y)  3  Cox,  186. 
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ity,  and  to  render  it  just,  that  the  estate  should  be  divided  as  if  nO' 
devastavit  had  taken  place :  There  the  testator  directed  his  trustees 
and  executors,  after  sale  of  his  estates,  to  stand  possessed  of  the 
money  arising  from  the  sales,  upon  trust,  in  the  first  place,  to  invest 
400?.  in  trust  for  his  wife  for  life  in  bar  of  dower,  and  after  her  death 
for  W.  C,  and  upon  further  trust,  out  of  the  residue  of  the  money,  to 
invest  400?.  in  trust  for  J.  R.  for  life,  and  after  his  death  for  his  chil- 
dren ;  and  upon  further  trust,  to  pay  other  sums  to  persons  named  ;, 
and  he  bequeathed  the  residue  of  his  estate  to  W.  C. :  The  only  acting 
executor  made  no  investment  on  the  trust  of  the  will,  but  paid  interest 
on  the  two  sums  of  400?.  to  the  respective  legatees,  and  applied  the 
assets  to  his  own  use,  and  afterward  became  bankrupt :  Lord  Eldon 
was  of  opinion,  that,  by  so  dealing  with  the  executor,  these  two  lega- 
tees had  made  him  their  debtor  for  their  legacies  respectively  :  And 
upon  that  ground  his  lordship  decreed,  that  the  dividends  payable 
upon  the  whole  sum  proved  under  the  commission  against  the  execu- 
tor in  respect  of  the  testator's  estate  should  be  divided  among  the 
pecuniary  and  the  residuary  legatees,  in  the  proportion  of  the  amount 
of  their  legacies,  and  of  tlie  residue,  as  it  was  computed  at  the  death 
of  the  intestate,  with  interest  on  each. 

*In  Willmott  v.  Jenkins  (c),  an  executor,  who  was  also  trustee, 
divided  the  assets :  He  paid  to  the  adult  legatees  their  shares,  and 
invested  the  shares  of  the  infants  in  his  own  name,  but  he  executed 
no  declaration  of  trust  thereof  :  He  afterward  applied  these  sums  to 
his  own  use  ;  Further  assets  having  unexpectedly  fallen  in.  Lord 
L'angdale,  M.  R.,  held  that  they  ought,  in  the  first  place,  to  be  applied 
in  making  good  the  infants'  legacies  :  And  the  learned  judge  said, 
that  if  an  executor  makes  payments  to  a  legatee  in  person,  or  to  a 
trustee  for  a  legatee,  or  makes  such  appropriation  as  is  equivalent  to 
payment,  the  other  persons  entitled  under  the  will  are  not  to  be 
called  on  to  contribute  for  any  loss  which  may  afterward  happen 
to  the  fund  so  paid  or  appropriated  (df)  ;  but  that  if  there  be  no 
payment,  and  no  appropriation  equivalent  to  payment,  his  lordship 
did  not  see  why,  if  anything  afterward  comes  to  the  hands  of  the 
executors,  it  should  not  be  applied  in  discharge  of  the  legacies  of  the 
unpaid  legatees  (e). 

(c)  1  Beav.  401.  tion  of  the  fund  out  of  which  their 

((?)  See  Morris  ».  Livie,  1  Y.  &  Coll.  legacies  are  payable,  the%ordiuary  rule 

Ch.  C.  380.    Post,  pp.  *1360,  *la61.  that  the  residuary  legatee  can  take  noth- 

(«)  Where  there  has  been  no  consent  ing  till  all  the  pecuniary  legatees  have- 

of  the  legatees  to  the  special  appropria-  been  paid  must  prevail.  Baker  b. 
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The  general  rale  is,  that,  among  legacies  in  their  nature  general 
(according  to  the  distinctions  attempted  to  be  pointed  priority  amon" 
out  in  a  previous  chapter)  there  is  no  preference  of  pay-  f™*'*LrchaS 
ment :  they  shall  all  abate  together,  and  proportionally,  °™'^  voiuDteers: 
in  case  of  a  deficiency  of  assets  to  satisfy  them  all.  But  this  must  be 
understood  only  as  among  legatees,  who  are  all  volunteers ;  for  if 
there  be  any  valuable  consideration  for  the  testamentary  gift,  as  where 
a  general  legacy  is  given  in  consideration  of  a  debt  owing  to  the 
legatee,8  or  of  the  relinquishment  of  any  right  or  interest,  as  of  her 
dower  by  a  widow  (/"),  such  *legacy  will  be  entitled  to  a  preference 
of  payment  over  the  other  general  legacies,  which  are  mere  boun- 
ties (g) ;  and  it  should  seem  that  the  preference  will  be  allowed, 
though  the  bequest  should  exceed  the  value  of  the  right  or  interest 
relinquished  by  the  legatee  (A).  But  it  is  requisite  that  the  right  or 
interest  should  be  subsisting  at  the  testator's  death  (^)! 

In  Heath  v.  Dendy  (K),  the  testator,  having  by  a  postnuptial  settle- 
ment made  certain  provisions  for  his  wife,  which  were  expressed  to  be 
in  bar  of  dower,  bequeathed  to  her  specific  legacies,  and  also  a  general 
legacy,  adding,  that  what  he  had  so  given  her,  together  with  the  pro- 
vision made  for  her  by  the  settlement,  should  be  in  lieu  of  any  dower 


Farmer,  L.  R.  3  Ch.  537  (reversing 
Malms,  V.-C,  L.  R.  4  Eq.  382).  Har- 
ley  «.  Moon,  1  Dr.  &  Sm  623. 

8.  Voluntary  legacies  abate  before 
legacies  based  on  a  valuable  considera- 
tion. Schouler  on  Exrs.  §  490  n. 
Woerner  on  Admn.  §  452.  So,  a  leg- 
acy for  a  debt  of  testator's  wife  is  pre- 
ferred, McLean  v.  Robertson,  126  Mass. 
537  ;  or  a  legacy  for  services,  to  a  trus- 
tee. Harper's  Appeal,  111  Pa.  St.  243  ; 
or  to  a  housekeeper.  Estate  of  Gass- 
man,  14  Phila.  308  ;  or  in  considera- 
tion of  the  care  of  testator's  property 
for  three  months  from  testator's  death. 
Estate  of  Wilson,  15  Phila.  528.  But 
a  legacy  to  A.  "  for  his  services  in 
assisting  me  at  different  times"  more 
than  six  years  ago  is  presumed  no 
longer  a  valid  debt,  and  abates  with 
others.  Duncan  «.  Franklin  Township, 
16  Stew.  (N.  J.)  143.  So,  a  legacy  to 
a  sister  with  the  expression  of  a  de- 
sire   to  compensate    for  care  to  their 


mother    abates  with   general  legacies. 
Towle  ».  Swasey,  106  Mass.  100. 

(/)  Burridge  «.  Bradyl,  1  P.  Wms. 
127.  Heath  ».  Dendy,  1  Russ.  Ch.  C. 
543.  Norcott  «.  Gordon,  14  Sim.  258. 
But  such  a  legacy  has  no  priority,  where 
the  testator  leaves  no  real  estate  out  of 
which  the  widow  is  dowable  :  Acey  ». 
Simpson,  5  Beav.  35 ;  or  where  the 
only  real  estate  of  the  testator  was  con- 
veyed to  him  with  a  declaration  against 
dower :  Roper  i>.  Roper,  3  C.  D.  714. 
The  decision  of  Malins,  V.-C,  in  this 
case  has  since  been  approved  by  Chitt_y, 
J.,  in  Re  Greenwood  [1892],  2  Ch.  395, 
299,  although  he  dissents  from  the  dic- 
tum of  the  vice-chancellor  that,  if  the 
dower  had  been  barred  by  the  will,  the 
widow  would  have  |been  entitled  to 
priority. 

{g)  Treat.  Eq.  B.  4,  Pt.  1,  ch.  2,  s.  5. 

(A)  Ambl.  244. 

(j)  Blower  v.  Morret,  2  Ves.  Sen.  324. 

(*)  1  Russ.  Chanc.  Cas.  543. 
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whioli  she  might  claim  :  The  assets  proved  insufficient  for  the  payment 
of  the  legacies  in  full :  And  Lord  Gifford,  M.  R.,  held,  that  the  wife 
was  entitled  to  priority  over  the  other  legatees,  and  that  the  legacy 
given  to  her  ought  not  to  abate  proportionally  with  the  other  lega- 
cies :  9  His  lordship,  in  giving  judgment,  observed,  that  if,  at  the  death 
of  the  testatoi',  his  widow  had  not  been  entitled  to  dower,  then,  accord- 
ing to  the  principle  of  the  previous  authorities,  she  could  not  have 
claimed  any  priority  :  But,  at  his  death,  her  right  to  dower  was  in  full 
force  ;  and  she  was  to  release  her  dower,  not  merely  for  the  provision 
which  the  settlement  made,  but  for  that  provision  taken  in  conjunction 
with  the  legacy  :  It  was  not  material  whether  the  sum  bequeathed 
was  or  was  not  the  whole  of  the  consideration  for  the  release  of  the 


9.  A  legacy  in  lieu  of  dower  is  pre- 
ferred to  general  legacies,  Croswell  on 
Exrs.  §  489  ;  Woerner  on  Admn. 
§  452  ;  Williamson  «.  Williamson,  6 
Paige  298 ;  Parkinson  «.  Parkinson, 
2  Bradf.  79  ;  Howard  v.  Francis,  3 
Stew.  (N.  J.)  444;  Pollard  «.  Pollard, 
1  Allen  490  ;  Hubbard  w.  Hubbard,  6 
Met.  50  ;  Lord  «.  Lord,  23  Conn.  827  ; 
Potter  11.  Brown,  11  R.  I.  232  ;  Boy- 
kin  ».  Boykin,  21  S.  C.  513  ;  although 
it  is  subject  to  testator's  debts,  Isen- 
hart  ».  Brown,  1  Edw.  Ch.  411 ; 
Matter  of  Dolan,  4  Redf.  511 ;  and  will 
be  considered  (though  not  abated)  in 
reckoning  the  share  of  a  posthumous 
child,  Mitchell  «.  Blain,  5  Paige  588. 
In  Connecticut,  legacies  in  lieu  of  dower 
are  expressly  exempted  by  statute  from 
abatement  with  other  legacies.  Oonnect- 
icut,  1888  G.  S.  §  556.  A  legacy  to 
a  widow  is  preferred  to  other  legacies 
payable  by  sale  of  property  after  her 
death.  Dey  v.  Dey,  4  C.  E.  Gr.  137. 
Such  a  legacy  will  not  abate  with 
general  bequests,  though  it  may  exceed 
the  value  of  the  dower  right.  Matter 
of  Brooks,  30  N.  Y.  St.  Rep.  941  ;  or 
although  the  other  legatee  may  be  a 
nephew  standing  in  the  place  of  a  son, 
Loocock  V.  Clarkson,  1  Desaus.  471. 
And  it   has   even   been   preferred  to 


specific  legacies.    Addison  «.  Addison 
44  Md.  182. 

But  such  a  legacy  has  no  preference 
if  there  is  no  real  property  of  which  the 
widow  could  be  endowed,  Borden  v. 
Jenks,  140  Mass.  562  ;  or  the  will  con- 
tains directions  to  the  contrary,  Orton 
«.  Orton,  3  Abb.  App.  Dec.  411  ;  Tickel 
v.  Quinn,  1  Dem.  425  ;  or  satisfies  the 
dower  right  by  another  sufficient  pro- 
vision expressly  in  lieu  of  it.  Matter 
of  Greenwood,  2  Ch.  295  (1892).     So, 
where  one-half  of  the  entire  income  is 
bequeathed  in  lieu  of  dower  and  income, 
and  lands  are  charged  with  the  debts, 
the  widow  takes  subject  to  the  debts. 
Kline's  Appeal,  117  Pa.  St.  139.     So, 
where  a  particular  bequest  is  made  in 
lieu  of  dower  and  in  addition  ' '  one- 
third  of  all  my  personal  property,"  the 
latter  is  residuary,  and  subject  to  its 
share  of  the  debts.   Barnett's  Appeal,  104 
Pa.  St.  342.     Although  a  simple  share 
of  the  estate  to  the  widow,  without  other 
gift,  would    be  preferred.     Brown  v. 
Brown,  69  Va.  648.     But  a  legacy  to 
the  widow  in  lieu  of    dower   will  be 
preferred  to  a  daughter's  legacy  not- 
withstanding a  direction  in  the  will  that 
said  legacies  be  paid  in  full  and  otha: 
legacies  pro  rata,  although  the  widow's 
legacy  exhausts  the  entire  estate.    Se- 
curity Co. «.  Bryant,  52  Conn.  311. 
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dower  :  If  it  was  only  part  of  the  consideration,  she  was  nevertheless 
*a  purchaser  of  the  sum,  and  was  entitled  to  priority,  over  the  other 
legatees  {V). 

In  Davies  v.  Bush  (m),  a  testator  had  bequeathed  a  legacy  to  a 
person,  between  whom  and  himself  accounts  had  subsisted  for  some 
time,  on  condition  of  his  executing  to  the  testator's  executors  a 
general  release  of  all  claims  and  demands  which  the  legatee  had  on 
the  testator :  The  legatee  executed  the  release  :  The  assets  were  in- 
sufficient for  the  payment  of  all  the  legacies  ;  and  the  question  was, 
whether  this  particular  legatee  was,  by  the  execution  of  the  release, 
a  purchaser  of  his  legacy,  and  entitled  to  be  paid  in  preference  to  the 
other  legatees  ;  or  whether  he  was  bound  to  abate  ratably  with  them  : 
It  did  not  appear  whether  the  legatee  had  any  legal  claim  or  demand 
on  the  testator  :  Lord  Lyndhurst,  C.  B.,  was  of  opinion,  that  if  there 
was  not  a  debt  actually  due  to  the  legatee,  he  could  not  be  considered 
0,8  a  purchaser  of  the  legacy,  so  as  to  avoid  an  abatement  with  the 
other  legatees :  If  no  debt  were  due,  and  the  release  was  required 
merely  for  the  sake  of  peace,  then,  unquestionably,  the  legatee  could 
not  be  treated  as  a  purchaser. 

General  legacies,  bequeathed  to  creditors,  whose  debts  have  been 
previously  liquidated  by  composition  at  less  than  their  real  amounts, 
are  merely  voluntary,  and  therefore  not  exempt  from  abatement 
together  with  other  general  legacies  upon  a  deficiency  of  assets  (n). 
So  where  the  testator  bequeaths  money  to  pay  the  debts  of  a  relation 
or  friend,  such  legacies  must  be  considered  as  bounties,  and  in  no 
better  condition  than  other  general  legacies  (o). 

*It  must  here  be  observed,  that  a  legacy,  which  is,  in  its  nature, 
general,  and  given  to  a  volunteer,  will  not  be  entitled  to  instances  where 
any  exemption  from  abatement,  on  the  ground  of  its  leneJSi  leg^tTef 
being  applied  to  any  particular  object  or  purpose  :  Thus  ^  °°'  allowable : 
legacies  of  a  certain  sum  each  to  executors  for  their  care  and  trouble  (p), 


(I)  It  is  enacted  by  stat.  3  &  4  "W.         (»»)  1  Younge,  341. 
IV.  c.  105  (Act  for  the  amendment  of         (ra)  Coppin  u.  Coppin,  2  P.  Wms.  296. 

the  Law  relating  to  Dower),  s.  13,  that  See  Turner  «.  Martin,  7  De  Gex,  M.  & 

nothing  in  this  act  contained  shall  inter-  G.  429.    Ante,  p.  *1074,  note  {a).     See, 

fere  with  any  rule  of  equity,  or  of  any  however,  CalHsher  v.  BischofEsheim,  L. 

ecclesiastical  court,  by  which  legacies  E.  5  Q.  B.  449,  451,  and  compare  with 

bequeathed  to  widows  in  satisfaction  of  that  case  Ex  pa/rte  Banner,  17  C.  D. 

dower  are  entitled  to  priority  over  other  480,  490. 

legacies.    See  Re  Greenwood  [1892],  3         (o)  Shirt  v.  Westby,  16  Ves.  896. 
Ch.  295.  (P)  Duncan  «.  Watts,  16  Beav.  204. 
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or  of  sums  of  money  for  mourning  rings  {q),  or  to  servants  (»•),  or  to 
charities  (s),  are  not  to  be  preferred  to  other  general  legacies.  And 
although  the  bequest  is  made  in  favor  of  a  wife  or  child  of  the  testa- 
tor, it  can  claim  no  pi-eference,  but  must  abate  with  the  rest  of  the 
general  legacies  (f).'^'^ 

Again,  an  annuity  charged  on  the   personal  estate  is  a  general 
amnuity    charged  legacy  (m).     And,  therefore,  as  between  annuitants  and 

on  personal  estate  ,         .  .-,  ■  ■      •.  ,  .,  .  3   i?    ■      ^ 

is  a  general  legacy,  legatees,  there  IS  no  priority  where  there  is  a  deficient 


(q)  Apreece  «.  Apreece,  1  Ves.  & 
Beam.  364.  In  Masters  «.  Masters,  1 
P.  Wms.  433,  Lord  Parker  exempted  a 
legacy  of  a  certain  sum  for  building  a 
monument  to  the  memory  of  a  relation 
from  abating  with  the  general  legacies  ; 
but  this  decision  has  been  doubted  on 
strong  grounds :  See  Blackshaw  v. 
Eogers,  cited  4  Bro.  C.  C.  349. 

(r)  Att..Gen.  «.  Robins,  3  P.  Wms.  25. 

(s)  Att.-Gen.  v.  Hudson,  1  P.  Wms. 
675.  Bishop  of  Peterborough  v.  Mort- 
lock,  1  Bro.  C.  C.  566. 

(t)  Blower  v.  Morret,  3  Ves.  Sen. 
430.  Unless  from  the  construction  of 
the  will  it  appears  that  the  testator  has 
shown  intention  to  give  priority  to  a 
particular  legacy.  Re  Hardy,  17  0.  D. 
798.  In  the  case  of  Re  Hardy,  Malins, 
V.-C,  seems  to  have  said,  "Blower  «. 
Morret  is  in  my  opinion  distinguishable 
in  many  respects,  but  if  it  is  not,  then 
I  say  I  dissent  from  it  and  decline  to 
follow  it."  In  the  late  case  of  Re 
Schweder's  Estate  [1891],  3  Ch.  44, 
Chitty,  J.,  said,  "In  my  opinion  Re 
Hardy  was  not  distinguishable  from 
Blower  v.  Morret,  and  with  all  due 
respect  to  the  learned  Vice-Chancellor 
(who  decided  it)  he  was  bound  by  it. 
I  think  I  am  constrained  by  Blower  v. 
Morret,  and  by  the  continued  course  of 
the  authorities  since  that  decision,  to 
dissfent  from  Re  Hardy  as  I  do." 

10.  A  legacy  gets  no  priority  over 
other  general  legacies  by  reason  of 
the  legatee's  relationship  to  the  tes- 
tator,    Croswell     on     Exrs.    §    489 ; 


Woerner  on  Admn.  §  453  ;  Titus  v. 
Titus,  11  C.  E.  Gr.  Ill ;  Babbidge  «. 
Vittum,  156  Mass.  88  ;  although  he  is 
a  child  of  the  testator,  Estate  of  Barry, 
18  Phila.  810 ;  Estate  of  Haddock,  17 
Phila.  484.  So,  legacies  to  a  grand- 
daughter and  to  a  charity,  Boston 
S.  D.  Co.  1).  Plummer,  143  Mass. 
257 ;  or  to  a  daughter  and  to  an  execu- 
tor "  over  and  above  all  commissions," 
Waters  v.  Collins,  3  Dem.  374. 

So,  general  legacies  are  not  preferred 
to  one  another  because  of  the  order  in 
which  they  are  written,  Babbidge  v. 
Vittum,  156  Mass.  38  ;  or  of  a  provision 
against  lapse  and  a  direction  to  pay  in 
the  order  stated  and  out  of  the  first 
moneys  received,  Titus  ». Titus,  11  C.  E. 
Gr.  111. 

In  New  York  legacies  for  main- 
tenance of  wife  and  children  do 
not  abate  with  general  legacies  where 
there  is  no  other  provision  for  them, 
Stewart ».  Chambers,  2  Sandf .  Ch.  383 ; 
or  for  the  education  of  a  minor  child, 
Petrie  v.  Petrie,  7  Lans.  90 ;  or  even 
for  the  maintenance  of  testator's  hus- 
band, Scofleld  «.  Adams,  13  Hun  366 ; 
although  legacies  for  education  and 
maintenance  abate  pro  rata  inter  se. 
Wood  «.  Vandenburgh,  6  Paige  377.  In 
California,  legacies  to  wife  or  husband 
or  next  of  kin  are  preferred  to  general 
legacies  by  statute  (1885  Civ.  Code, 
§  1361). 

(«)  Innes  v.  Mitchell,  1  Phill.  Ch.  C. 
716,  per  Lord  Lyndhurst.  11  CI.  &  P. 
508,  per  Lord  Cottenham.    Miller  «• 
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estate,  but  both  must  abate  proportionably  (cc).  And  whether  *an 
annuity  is  to  commence  immediately  on  the  death  of  the  testator 
■or  at  a  future  period,  this  principal  will  equally  apply  (y).  And 
if  annuities  abate  with  reference  to  other  legacies,  they  must,  of 
course,  abate  between  themselves.  Accordingly,  in  Innes  v.  Mit- 
chell (s),  a  testator  had  bequeathed  an  annuity  of  300^.  to  his  three 
daughters,  and  the  survivors  and  survivor,  with  a  gift  over  to  the 
last  survivor  of  the  sum  set  apart  to  answer  the  annuity :  After  the 
death  of  one  of  the  daughters,  the  fund  set  apart  was  lost  by  the  mis- 
conduct of  the  trustee,  and  the  annuity  remained  unpaid  for  the  rest 
of  the  lives  of  the  other  two  ;  but  after  their  deaths  a  sum  of  money, 
forming  part  of  the  residue,  but  of  less  amount  than  the  original  fund, 
became  available  :  And  it  was  held,  that  the  annuity  must  be  supposed 
to  have  continued  until  it  was  put  an  end  to  by  the  principal  money 
falling  in  ;  and  that  such  money  must  be  apportioned  ratably  between 
the  arrears  which  would,  on  that  supposition,  be  due  to  the  daughters 
respectively,  and  the  sum  originally  set  apart,  and  which  belonged  to 
the  last  survivor  (a). 

But  if  by  the  express  words  or  fair  construction  of  the  will,  the 
intent   of  the  testator  is  clearly  manifest  to  give  one  . 

•'  °  in     what    cases 

general  learatee  a  priority  to  the  others,  that  intention  such  priority  la 

*  °     .    ,    .  J        ,,^  -,  ,  allowable. 

must  be  cai'ned  into  effect  (b)  :  as  where  the  testator 
gave  legacies  to  his  two  sons  and  his  daughter,  with  a  proviso,  that 
if  the   assets  should  fall  short  for  the  satisfaction  of  those  legacies, 
*his  daughter  notwithstanding  should  be  paid  her  full  legacy,  and  the 

Huddlestone,  3  Mac.  &  G.  513.     But  if  (y)  Innes  v.  Mitchell,  1  PWll.  Ch.  C. 

annuities  are  given  as  specific  gifts  of  716. 

interest  in  the  real  estate,  they  shall  not  (e)  3  Phill.  Ch,  C.  346,  reversing  in 

abate  with  legacies  charged  generally  part  the  decision  1  Phill.  Ch.  C.  710. 

on  the  real  estate  :  Creed  v.  Creed,  11  (a)  See  also  Todd  ».  Bielby,  37  Beav. 

CI.  &  F.  491  (overruling  the  decision  of  353,  as  to  the  proper  mode  of  ascertain- 

Sugden,  C,  of  Ireland,  1  Dr.  &  W.  416).  ing  the  value  of  the  annuities,  in  a  case 

(x)  The  annuity  ought  to  be  valued,  where  several  annuities  are  given,  and 

and  the  annuitant  will  be  entitled  at  the  fund  proves  deficient,  and  some  of 

once  to  the  amount  of  the  valuation,  the  annuitants  are  dead  and  some  are 

subject  to  an  abatement  in  proportion  living.    Heath  v.  Nugent,  39  Beav.  336. 

to  the  abatement  of  the  pecuniary  lega-  See  also  Potts  v.  Smith,  L.  R.  8  Eq. 

cies  :  Wroughton  v.  Colquhoun,  1  De  683.     Re  Wilkins,  27  C.  D.  703.     As  to 

Q.  &  Sm.  357.     Carr  v.  Ingleby,  ibid.  the  period  at  which  the  value  must  be 

363.     Long  v.  Hughes,  ibid.  364.    But  taken,  see  Fielding  v.  Preston,  1  De  G. 

see  Wright  v.  Callender,  2  De  Gex,  M.  &  J.  438. 

&  G.  653.    Gratrix  v.  Chambers,  3  Gifl.  (i)  Lewin  v.  Lewin,  3  Ves.  Sen.  415. 

331.  Re  Hardy,  17  C.  D.  798,  803. 
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abatement  be  borne  proportionally  by  the  legacies  of  the  sons  only  (c). 
So  where  the  testator,  after  giving  various  legacies,  expressed  at  the 
end  of  his  will  his  apprehension  that  there  would  be  a  considerable 
surplus  of  his  personal  estate,  beyond  what  he  had  before  given  away 
in  legacies,  for  which  reason  he  gave  several  further  legacies  ;  and 
afterward,  by  a  codicil,  he  gave  several  other  legacies  ;  it  was  decreed,, 
that  the  subsequent  legacies  given  by  the  will,  having  been  given  on 
a  presumption  that  there  would  be  a  surplus,  and  there  happening  to 
be  no  surplus,  the  former  legacies  should  have  a  preference,  and  the 
legacies  at  the  end  of  the  will  should  be  lost ;  and  also,  that  the  same 
apprehension  of  a  surplus  must  be  intended  to  have  continued  in  the 
testator  at  the  time  of  making  his  codicil :  and  therefore,  unless  the 
inference  could  be  repelled,  the  legacies  given  by  the  codicil  must  be 
lost  also  (c?).  Again,  where  a  testator  gave  1,000^.  to  trustees  upon 
trust  to  pay  the  interest  to  his  wife,  during  her  life,  and  after  her 
decease  he  declared  his  will  to  be,  that  the  1,000^.  should  become  part 
of  his  personal  estate,  and  applicable  to  the  trusts  or  payment  of  the 
legacies  given  by  his  will  ;  and  he  gave  a  legacy  of  500?.,  in  trust  for 
N.  M.  and  his  wife,  in  nearly  the  same  words ;  it  was  held,  that  a. 
priority  was  given  to  these  two  legacies  (e). 

But  the  onus  lies  on  the  party  seeking  priority,  to  make  *out  that 
such  priority  was  intended  by  the  testator,  and  the  proof  of  this  must 
be  clear  and  conclusive  (/").  The  reason  of  it  is,  that  the  testator,  in 
the  absence  of  plain  proof  to  the  contrary,  must  be  deemed  to  have 
considered  that  his  estate  would  be  sufficient  to  answer  the  purpose* 
to  which  he  has  devoted  it,  and  consequently  not  to  have  thought  it 
necessary  to  provide  against  a  deficiency  by  giving  a  priority,  in  case 
of  a  deficiency,  to  some  of  the  objects  of  his  bounty.n     Therefore 

(c)  Marsh  «.  Evans,  1  P.  Wms.  668.  in  payment,  in  consequence  of  the  in- 

(d)  Att.-Gen.  v.  Robins,  2  P.  Wms.  tention  of  the  testator,  not  expressed  in 
23.  See  also  Aceord.  Stammers  ».  Halli-  terms,  but  sufficiently  apparent  from 
ley,  12  Sim.  42.  the  whole  contents  of  the  will,  Lewin«. 

(e)  Brown  v.  Brown,  1  Keen,  275.  Lewin,  2  Ves.  Sen.  415.  Beeston  «. 
Re  Hardy,  17  C.  D.  798.  There  would  Booth,  4  Madd.  161,  170.  Pepper  «. 
seem  to  be  no  presumption  of  an  inten-  Bloomfleld,  3  Dr.  &  W.  499.  Haynes 
tion  to  give  priority  to  a  wife  or  chil-  «.  Haynes,  3  De  Gex,  M.  &  G.  590. 
dren  before  strangers,  notwithstanding  Gyett  ».  Williams,  2  Johns.  &  H.  429. 
the  observations  of  Malins,  V.-C,  in  (/)  Miller  v.  Hiiddlestone,  8  Mac.  & 
this  case,  as  the  learned  vice-chancellor  6.  523,  by  Lord  Truro. 

himself  recognizes  in  Roper  e.  Roper,  11.  The  intention  to  prefer  a  legacy 

3  C.  D.  714,  720.     See  for  further  ex-  must  be  clear.  Croswell  on  Exrs.  §  489  ; 

amples  of  preference  of  general  legatees  Woerner  on  Admn.  §   451  ;  Swazey  b. 
[n223] 
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where  the  expressions  are  ambiguous,  and  do  not  mark  with  certainty 
the  testator's  intention,  no  priority  can  be  allowed  :  Thus  it  is  not 
sufficient  that  the  testator  gives  a  direction  as  to  a  general  legacy  to 
his  wife,  that  it  shall  be  paid  immediately  after  his  death,  out  of  the 
firBt  money  that  shall  be  received  by  the  executors  (</).  So  if  the 
words  are  "  Imprimis"  or  "  in  the  first  place,  I  give  1,000Z.  to  A.," 
this  will  not  give  a  priority  to  other  general  legatees  (A).  In  the  case 
of  Beeston  v.  Booth  [i),  the  testator  gave  his  personal  estate  to  execu- 
tors, in  the  first  place,  to  pay  debts,  funeral  and  testamentary  expenses  ; 


American  Bible  Society,  57  Me.  533 ; 
Everett  v.  Carr,  59  Me.  330 ;  University's 
Appeal,  97  Pa.  St.  187.  It  will  not  be 
sufficient  that  the  legacy  is  given  "for 
his  services  in  assisting  me  at  various 
times,"  Duncan  ».  Franklin  Township, 
16  Stew.  (N.  J.)  143  ;  or  to  an  executor, 
"over  and  above  any  commissions," 
Waters  v.  Collins,  3  Dem.  374 ;  or  "  ad- 
ditional to  the  usual  commissions,  and 
as  a  full  compensation  for  extra 
trouble,"  Clayton  ».  Akin,  88  Ga.  330. 
Neither  are  "  first  of  all — next,"  suffi- 
cient expression  of  such  intention, 
Everett  v.  Carr,  59  Me.  335  ;  nor  a 
direction  that  the  order  of  the  provisions 
may  be  changed  to  explain  the  inten- 
tion. Estate  of  Scoffln,  15  Phila.  573  ;  or 
to  carry  them  out  in  their  designated 
order  as  funds  permit.  Estate  of  Wain, 
109  Pa.  St.  479  ;  S.  0.  16  Phila.  401 ; 
or  to  pay  certain  of  the  legacies  at  an 
earlier  time  than  others.  Harvard  Col- 
lege V.  Quinn,  3  Redf.  514.  So,  the 
recital  of  an  agreement  to  pay,  "having 
heretofore  engaged  to  pay  and  paid  "  a 
certain  sum  annually  to  the  university, 
does  not  put  the  legacy  on  the  footing 
of  a  debt,  and  is  not  sufficient  to  make  a 
preference  of  the  future  payments  to  be 
made  after  testator's  death.  University's 
Appeal,  97  Pa.  St.  187.  Legacies  in  will 
and  in  codicil  are  subject  to  like  abate- 
ment. Detwiller  v.  Hartman,  10  Stew. 
(N.  J.)  347. 

But  where  a  testator  gives  demonstra- 
tive legacies  payable  out  of  a  certain 


bond  and  mortgage,  and  other  legacies 
after  the  bond  and  mortgage  are  paid ,  the 
latter  abate  before  the  former.  Estate 
of  McMahon,  133  Pa.  St.  175.  If,  how- 
ever, he  gives  a  legacy  to  A.  "  before 
all  other  legacies,"  and  a  legacy  to  B. 
payable  out  of  the  proceeds  of  a  farm, 
which  proceeds  are  bequeathed  for  that 
purpose,  A.'s  legacy  is  preferred,  and 
the  proceeds  of  the  farm  are  applicable 
first  to  it.  Bright's  Appeal,  100  Pa.  St. 
603.  So,  a  direction  that  "  no  part  be 
given  till  provision  has  been  made" 
for  previous  legacies  gives  them  a  pref- 
erence. Everett  v.  Carr,  59  Me.  325. 
A  legacy  for  a  headstone  is  preferred 
(as  part  of  the  funeral  expenses  of  tes- 
tator). Wood  ».  Vandenburgh,  6  Paige 
277.  The  express  preference  of  some 
general  legacies  leaves  others  of  the 
same  class  still  subject  to  abatement 
among  themselves.  Swazey  ®.  Ameri- 
can Bible  Society,  57  Me.  523. 

{g)  Blower  «.  Morret,  3  Ves.  Sen.  420. 
But  this  case  was  expressly  dissented 
from  by  Malins,  V.-C,  in  Re  Hardy,  17 
C.  D.  798,  801,  where  he  held  that  a 
bequest  by  a  testator  to  his  wife  of  all 
his  furniture  and  effects,  together  with 
the  sum  of  500Z.  "  which  I  direct  to  be 
paid  to  her  immediately  after  my  de- 
cease,'' had  priority  over  all  the  other 
pecuniary  legacies.  See,  however, 
contra.  Re  Schweder's  Estate  [1891], 
3  Ch.  44. 

{h)  Brown  v.  Allen,  1  Vern  31. 
.    (0  4  Madd.  161. 
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and  in  the  next  place,  three  legacies  to  B.,  C,  and  D.,  with  legal 
interest  from  three  months  after  his  death  ;  and  afterward  to  raise 
and  set  apart  three  sums  of  money  to  be  applied  as  therein  mentioned  : 
Upon  a  question  of  abatement,  the  court  declared,  upon  the  principle 
before  stated,  that  none  of  the  legacies  were  entitled  to  a  priority  of 
payment,  and,  therefore,  that  all  of  them  must  abate  proportionally, 
according  to  the  general  rule  (It). 

*It  is  necessary  here  to  refer  to  the  class  of  legacies  alluded  to  in  a 
previous  section  (V),  as  beinar  in  the  nature  of  specific 

Iiegacies   in    the    ^  .  .  ^  .  . 

nature  of  specific  legacies,  and  sometimes  called  demonstrative  legacies, 

Jegacies.  ,  ,.  .  ,  .  . 

VIZ.  bequests  of  money  with  reference  to  a  particular 
fund  for  their  payment,  and  not  simply  a  gift  of  the  specific  fund 
itself  ;  Those  legatees  have  such  a  lien  upon  the  specific  fund  referred 
to,  that  they  will  not  be  obliged  to  abate  with  general  legatees  :  12  And 
in  this,  as  in  the  preceding  cases,  the  testator's  intention  is  the  prin- 
ciple :  for  it  is  inferred,  that  he,  in  referring  to  specific  parts  of  his 
estate  for  payment  for  particular  legacies,  intended  those  legacies  as 
a  preference  to  others  which  he  had  not  so  secured  (w). 

It  has  appeared,  that  as  long  as  any  of  the  assets,  not  specifically 

Sands,  4  Redf.  306  ;  Gelbach  «.  Shirely, 
67  Md.  498 ;  Lake  v.  Copeland,  82  Tex. 
464 :  and  if  payable  out  of  the  same 
fund  they  abate  proportionally  inter  ae, 
Sumner  v.  Society,  64  N.  H.  331 ; 
Estate  of  Apple,  66  Cal.  433.  So, 
where  certain  amounts  are  given  out  of 
a  fund,  and  the  residue  to  A.  Alsop  «. 
Bowers,  76  N.  0.  168.  A  demonstra- 
tive legacy  charged  on  lands  devised 
abates  with  the  devise.  Knecht's  Ap- 
peal, 71  Pa.  St.  333;  Grim's  Appeal, 
89  Pa.  St.  333.  And  a  legacy  charged 
on  land  abates  with  general  legacies  if 
so  intended.  Kambo  «.  Rumer,  4  Del. 
Ch.  9. 

(m)  Roberts  v.  Pocock,  4  Ves.  150. 
Lambert  «.  Lambert,  11  Ves.  607. 
Robinson  i).  Geldard,  3  M.  &  G.  735, 
745,  by  Lord  Truro.  Acton  e.  Acton, 
1  Meriv.  178.  Creed  v.  Creed,  11  CI. 
&  F.  491,  509,  per  Lord  Cottenham. 
Tempest  «.  Tempest,  2  K.  &  J.  635, 
affd.  36  L.  J.  Ch.  501. 


{k)  See  also  Thwaites  ®.  Foreman,  1 
■Coll.  409.  Creed  «.  Creed,  1  Dr.  &  W. 
416.  IICI.  &F.  491.  Ashburnham«. 
Ashburnham,  16  Sim.  186.  Miller  v. 
Huddlestone,  17  Sim.  71.  3  Mac.  &  G. 
513.  Lord  Dunboyne  ®.  Brander,  18 
Beav.  313.  EavestafiE  11.  Austin,  19 
Beav.  591.  Haynes  «.  Haynes,  3  De 
Gex,  M.  &  G.  591.  Coore  v.  Todd,  33 
Beav.  92.  7  De  Gex,  M.  &  G.  530. 
"Wright  !).  Weston,  36  Beav.  439. 
Haslewood  v.  Green,  38  Beav.  1.  Elwes 
«.  Causton,  30  Beav.  554. 

(0  Ante,  p.  *1031. 

13.  Demonstrative  legacies  to  the  ex- 
tent of  the  fund  or  property  specifically 
designated  for  their  payment  do  not 
abate  with  general  legacies,  Woer- 
ner  on  Admn.  §  453 ;  Matter  of 
Hopkins,  57  Hun  9 ;  Estate  of  Bark- 
ley,  19  Pa.  St.  387  ;  Bowen  v.  Dorrance, 
13  R.  I.  369 ;  but  abate  with  general 
legacies  as  to  any  deficiency  after  the 
special  fund  is  exhausted,  Florence  v. 
[*1224] 
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bequeathed,  remain,  such  as  are  specifically  bequeathed  are  not  to  be 
applied  in  payment  of  debts  («)  ;  although  to  the  com-  q,  ^^^  abatement 
plete  disappointment  of  the  general  legacies  :  But  when  "?  specific  lega- 
the  assets,  not  specifically  bequeathed,  are  insufficient  to 
pay  all  the  debts,  then  the  specific  legatees  must  abate,  in  proportion 
to  the  value  of  their  individual  legacies  (o).  So  a  legatee  entitled  to 
a  legacy  of  the  sort  just  mentioned,  in  the  nature  of  a  specific  legacy, 
must  abate  with  the  specific  legatees  {jp). 

An  important  inquiry,  connected  with  this  subject,  some*times 
occui's  ;  m%.  under  what  circumstances  the  specific  legatees  of  chattels 
can  compel  the  devisees  of  the  real  estate  of  the  testator  to  contribute 
to  the  satisfaction  of  his  debts,  in  case  the  general  personal  estate 
proves  insufficient  for  that  purpose.  But  it  will  be  more  convenient 
to  consider  this  question  hereafter,  together  with  the  subject  of  the 
exoneration  of  real  estate  {cj)  and  the  doctrine  of  marshaling  assets  (r). 

SECTION  III. 

Of  the  executor's  assent  to  a  legacy. 

The  whole  personal  property  of  the  testator,  as  it  has  appeared  in  a 
former  part  of  this  work,  devolves  upon  his  executor  (s).  Necessity  ot  ex- 
It  is  his  duty  to  apply  it,  in  the  first  place,  to  the  pay-  «™'^pTe?/SiHe 
ment  of  the  debts  of  the  deceased  ;  and  he  is  respon-  °'  legatee. 
sible  to  the  creditors  for  the  satisfaction  of  their  demands,  to  the 
extent  of  the  whole  estate,  without  regard  to  the  testator's  having  by 
the  will  directed  that  a  portion  of  it  shall  be  applied  to  other  pur- 
poses {t).  Hence,  as  a  protection  to  the  executor,  tlie  law  imposes  the 
necessity  that  every  legatee,  whether  general  or  specific,  and  whether 
of   chattels   real  or   pei'sonal,  must  obtain   the   executor's    assent  13 

in)  Or  of  costs,  when  a  suit  has  been  («)  Ante,  p.  *1302. 

instituted :  Barton  v.  Cooke,  5  Ves.  464.  13.  On  the  testator's  death  legacies 

But  .see  Kewbegin  v.  Bell,  23  Beav.  386.  vest  in  his  representatives  and  not  in 

(o)  Sleech  v.  Thorington,  3  Ves.  Sen.  the  legatees.     Osgood  ®.  Foster,  5  Allen 

561,  564.    Clifton  v.  Burt,  1  P.  Wms.  560.     So,  by  statute  in  California  (1888 

680.     Duke  of  Devon  v.  Atkins,  2  P.  Civ.  Code,  §  1363).     And  the  executor's 

Wms.  382,  383.     2  Fonbl.  Treat.  Eq.  assent  is  necessary  to  the  legatee's  title, 

B.  4.  Pt.  1,  ch.  2,  s.  5,  note  ((?).     See  Croswell  on  Exrs.  §  490  ;    Schouler  on 

Fielding  v.  Preston,  1  De  G.  &  J.  438.  Exrs.  §488  ;  Woerner  on  Admn.  §  453  ; 

(p)  Roberts  v.  Pocock,  4  Ves.  160.  Wilson  v.  Rine,  1  Harr.  &  J.  138 ;  Suggs 

(g)  Post,  Pt.  IV.  Bk.  I.  Ch.  II.  §  I.  ■».  Sapp,  30  Ga.  100  ;  and  to  his  main- 

(r)  Ibid.  §  II.  tenance  of  a  suit  at  law,  although  he 

(«)  Ante  p.  *570.  may  sue  in  equity  without  such  assent, 
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to  the  legacy  before  his  title  as  legatee  can  be  complete  and 
perfect  (m). 

Hence,  also,  the  legatee  has  no  authority  to  take  possession  of  his. 
legacy  without  such  assent,  although  the  testator,  by  his  will, 
expressly  direct  that  he  shall  do  so  :  for  if  this  were  permitted,  a  tes- 
tator might  appoint  all  his  effects  to  be  thus  taken,  in  fraud  of  his 
creditors  (a;). 

Before  such  assent,  however,  the  legatee  has  an  inchoate  right  to 
the  legacy,  such  as  is  transmissible  to  his  own  per*sonal  representa- 
tives, in  case  of  his  death  before  it  be  paid  or  delivered  (y). 

Again,  if  the  testator  by  will  forgive  a  debt  due  to  him  from  a  par- 
ticular person,  it  is  the  better  opinion,  that  the  assent  of  the  executor- 
is  necessary  to  give  effect  to  the  testator's  intention ;  for  although  on 
the  one  hand,  it  may  be  alleged  that  the  party,  to  whom  the  debt  is 
bequeathed,  must  necessarily  have  it  by  way  of  retainer,  and  that 
such  a  clause  operates  rather  as  an  extinguishment  than  as  a  donation, 
and  therefore  that  it  needs  no  such  assent,  as  where  there  is  to  be  a 
transfer  of  the  property  :  yet  on  the  other  hand,  a  debt  so  forgiven  is 
regarded,  with  great  reason,  in  the  light  of  a  legacy,  and,  like  other 
legacies,  not  to  be  sanctioned  by  the  executoi',  in  case  the  estate  be 
insuflSoient  for  the  payment  of  debts  :  But  as  soon  as  the  executor 
assents,  and  not  before,  it  shall  be  effectually  discharged  (2). 

Until  modern  times,  it  appears  to  have  been  the  practice  of  the 
Bank  of  England,  with  respect  to  government  stock  or  annuities, 
grounded  upon  the  statute  5  W.  &  M.  c.  20,  by  which  the  Bank  was 
instituted,  and  upon  the  other  Acts  of  Parliament  which  regulate  the 
devise  of  property  transferable  at  the  Bank  (by  which  the  probates  of 
wills  are  directed  to  be  there  deposited,  for  the  purpose  of  having  the 

Bonner  v.  Young,  68  Ala.  35  ;  Lark  ».  assent  is  unnecessary  to  enforce  a  legacy 

Linstead,  3Md.  Ch.  162.     So,  a  legacy  charged  upon  land.     Tele  ®.   Hardy, 

cannot  be  set  up  as  a  counter  claim  6  Cow.  333. 

against  a  suit  of  the  executor  until  it  has  (m)  Swinb.  Pt.  1,  §  6,  pi.  5,  s.  7,  pi.  1. 

received  his  assent.     Latimer  «.   Sul-  1   Saund.   437,  note  (5)  to  Duppa  «. 

livan,  30  S.  C.  113.     Assent  is  necessary  Mayo. 

even  before  action  for  the  recovery  of  a  (»)  Wentw.  Off.  Ex.  409,  14th  edit, 

specific  bequest.     Hairston  ».  Hall,  3  {y)  Wentw.  Off.  Ex.  69,  14th  edit. 

Call  188.     And  the  administrator  may  (z)  Wentw.   Off.   Ex.   72,   14th  edit, 

recover  from  a  legatee  in  possession  Rider  v.  Wager,  3  P.  Wms.  333.     Sib- 

without  his  assent,  Crist  v.  Crist,  1  Ind.  thorp  v.  Moxom,  3  Atk.  581.    Elliott 

570 ;  although  the  possession  antedates  b.  Davenport,  1  P.  Wms.  83.     Izon  «. 

his    own    appointment,   Upchurch    «.  Butler,  3  Price,  41. 
Norsworthy,   12  Ala.   533.     But  such 
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trusts  extracted),  in  cases  where  stock,  &c.,  has  been  specifically 
bequeathed,  without  the  intervention  of  trustees,  to  permit  the  transfer 
to  be  made  to  the  legatees,  and  not  to  the  executor ;  and  when 
trustees  have  been  appointed,  then  to  the  trustees,  with  a  restriction 
not  to  allow  of  a  transfer  to  any  other  persons,  except  those  named  in 
the  will :  It  seems,  however,  to  be  now  clear,  that  this  practice  is 
erroneous,  and  that  the  executor,  having  the  legal  right  to  the  specific 
as  well  as  to  the  general  assets,  to  pay  debts,  &c.,  has  the  sole  right 
to  call  upon  the  Bank  to  transfer  the  *stock  into  his  name  :  as  no 
interest  in  it  vests  in  the  legatees  prior  to  his  assent  (a).  It  also 
appears  to  be  immaterial  whether  such  property  be  given  specifically 
in  the  strict  sense  of  the  word,  or  as  a  residue  ;  such  property  being 
to  be  considered  in  no  other  view  than  the  other  general  assets  as  to 
this  purpose,  and  therefore  subject  to  all  the  incidents  of  a  testa- 
mentary disposition'of  personal  estate  (5).  And  now,  by  stat.  33  & 
34  Vict.  e.  71,  s.  23,  it  is  expressly  enacted,  that  all  stock,  standing  in 
the  name  of  any  deceased  person,  shall  and  may  be  assigned  and 
transfen'ed  by  the  executors  or  administrators  of  the  deceased,  not- 
withstanding any  specific  bequest  thereof  (c). 

It  follows  from  the  rule  respecting  the  necessity  of  the  executor's 
-assent,  that  if,  without  it,  the  legatee  takes  possession  of  the  thing 
bequeathed,  the  executor  may  maintain  an  action  of  trespass  or  trover 
against  him  :  So  although  a  chattel,  real  or  personal,  specifically 
bequeathed,  be  in  the  custody  or  possession  of  the  legatee,  and  the 
assets  be  fully  adequate  to  the  payment  of  debts,  he  has  no  right  to 
retain  it  in  opposition  to  the  executor ;  by  whom,  in  such  case,  an 
action  will  lie  to  recover  it  (<?). 

If  an  executor  refuse  his  assent  without  cause,  he  may  be  compelled 
to  give  it,  by  a  court  of  equity  (e).ll 

With  respect  to  what  shall  constitute  such  assent  on  the  part  of 
the  executor,  the  law  has  for  this  purpose  prescribed  no  ^^^^  ^j^^ji  ^^^_ 
specific  form  ;  and  it  may  be  either  express  or  im-  stitute  an  assent. 
plied  (/)  :  The  executor  may  not  only  in  direct  terms  authorize  the 

{a)  See  ante,  p.  *721.     Humberstone  14.  If  assent  is  withheld  wrongfully 

V.  Chase,  2  Younge  &  C.  309.       *  the  legatee  may  have  a  hill  in  equity  for 

(J)  1  Rop.  Leg.  733,  3rd  edit.  relief.  Story  Eq.  593  ;  Willard  Eq.  498  ; 

(c)  See  ante,  pp.  *731,  *733.  Decouche  v.  Swatier,  3  Johns.  Ch.  190 ; 

{3)  Mead    v.    Orrery,    3    Atk.    339.  and  assent  may  be  compelled  in  equity, 

Wentw.  Off.  Ex.  409,  14th  edit.     Com.  Lark    ®.    Linstead,   2    Md.   Ch.    163  ; 

Dig.  Admon.  (C.  5).     Bac.  Abr.  Exors.  Crist  v.  Crist,  1  Ind.  570. 

,(L  )  3_  (/)  Whether  there  has  been  an  assent 

(«)  Com.  Dig.  Admon.  (C.  8).  or  not  may  involve  matters  of  law,  but 

[*1227J 


680 


Of  the  Payment  of  Legacies.      [Pt.  ill.  Bk.  iii. 


legatee  to  take  possession  of  his  legacy,  but  his  concurrence  may  be 
inferre<i  either  from  direct  expressions  or  particular  *actB  ;  15  and  such 
constructive  permission   shall   be   equally  available   (g).     Thus,  for 


it  is  generally  a  question  of  fact : 
Elliott  B.  Elliott,  9  M.  &  W.  37,  -per 
Lord  Abinger.  Mason  «.  Famell,  13 
M.  &  W.  674. 

15.  The  assent  may  be  before  debts 
are  paid.  Edney  «.  Bryson,  3  Jones  365  ; 
Thompson  B.  Schmidt,  3  Hill  (S.  C.)156. 
But  the  assent  will  be  valid  although 
the  executor  die  after  probate  before 
qualifying.  Gums  «.  Capehart,  5  Jones 
Eq.  343.  See,  however,  Gardner  ®. 
Garett,  19  Ala.  666.  Assent  by  one  of 
several  co-executors  is  sufficient.  Adie 
v.  Cromwell,  3  T.  B.  Mon.  376. 

Delivery  of  a  specific  legacy  amounts 
to  assent.  McClenahan  ®.  Davis,  8  How. 
170;  Lott  D.  Meacham,  4  Pla.  144; 
Lynch  «.  Thomas,  3  Leigh  683  ;  Frazer  v. 
Berrill,  11  Gratt.  9 ;  Eea  «.  Rhodes,  5 
Ired.  148 ;  Edney  «.  Bryson  3  Jones  365  ; 
Hall  V.  Hall,  37  Miss.  458.  So,  if  the 
administrator  retains  possession  under 
order  of  court  as  trustee  of  the  absent 
legatee.  Buflaloe  «.  Baugh,  13  Ired.  301. 
And  where  he  has  assented  to  a  life 
estate  his  possession  after  the  death  of 
the  life  tenant  wall  be  only  as  bailee  for 
the  remainderman.  Harkins  a.  Hughes, 
60  Ala.  316.  So,  the  legatee's  previous 
possession  before  testator's  death  con- 
tinued by  sufferance  of  the  executor  is 
sufficient  assent,  Lowry  ®.  Mountjoy, 
6  Call  55  ;  Propst  ».  Roseman,  4  Jones 
130  ;  and  such  possession  suffered  in 
the  life  tenant  enures  to  remaindermen, 
as  does  delivery  of  possession  by  the  ex- 
ecutor to  the  life  tenant,  Parker  v.  Cham- 
bers, 34  Ga.  518;  but  only  where  the  prior 
possession  receives  ratification  and  char- 
acter from  a  specific  bequest  of  the  thing 
held.  Squires  «.  Old,  7  Humph.  454. 

But  it  is  not  an  assent  for  the  executor 
and  the  legatee  to  join  in  an  agreement 
substituting  another  person  in  the  man- 
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agement  of  the  estate.  George  v. 
Goldsby,  33  Ala.  336.  So,  a  sale  by 
the  executrix  of  her  interest  and  pay- 
ment to  A.  on  account  of  an  annuity, 
taking  a  receipt  as  executrix,  is  not  an 
assent  to  the  residuary  legacies  to  her- 
self and  B.  Burchard  v.  Wright,  11 
Leigh  463.  So,  it  is  no  assent  to  a 
specific  bequest  of  a  pocketbook  and 
contents  for  the  executor  to  say  it  was 
all  the  legatee  took,  Cheshire  ».  Cheshire, 

3  Dev.  &  B.  354  ;  or  to  receive  the  spe- 
cific object  from  the  legatee  in  posses- 
sion for  safe  keeping  and  give  her  a  re- 
ceipt for  it,  Pirtle  «.  Cowan,  4  Dana  302. 

Assent  to  a  life  estate  is  in  general 
assent  to  the  remainder.  McClenahan 
«.  Davis,  8  How.  170  ;  McKay  «.  Guir- 
kin,  103  N.  C.  31  ;  Lott  ».  Meacham, 

4  Fla.  144 ;  Frazer  v.  Berrill,  11  Gratt. 
9  ;  Rea  «.  Rhodes,  5  Ired.  Eq.  148 ; 
Atcheson  v.  McCombs,  3  Id.  554  ;  Hall 
s).  Hall,  37  Miss.  458 ;  Thrasher  ■o.  In- 
gram, 33  Ala.  645  ;  Harkins  ®.  Hughes, 
60  Ala.  316  ;  McGlawn  ».  Lowe,  74 
Ga.  84;  Akin  «.  Akin,  78  6a.  24; 
Horah  ».  Horah,  Winst.  Eq.  107.  And 
an  unnecessary  sale  for  debts  of  the 
testator,  while  other  assets  remain  in 
the  executor's  hands,  will  not  entitle 
the  purchaser  to  possession  against  the 
remainderman.  Frazer  ».  Berrill,  11 
Gratt.  9 ;  Lynch  ®.  Thomas,  3  Leigh 
682  ;  Hearne  «.  Kevan,  3  Ired.  Eq.  34. 
And  conversely,  assent  by  delivery  to 
the  remainderman  with  the  life  tenant's 
consent  is  assent  to  the  life  estate. 
Hunter  «.  Green,  33  Ala.  339.  So,  long 
retention  of  possession  by  the  executor, 
who  is  himself  the  legatee  for  life,  is 
assent  to  the  remainder  over  on  his  death- 
Lewis  ».  Smith,  4  Dev.  &  B.  336. 

(a)  Com.  Dig.  Admon.  (C.  6).  Toller, 
308,   309. 
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instance,  if  a  horse  is  bequeathed,  and  the  executor  requests  the 
legatee  to  dispose  of  it  ;  or  if  a  third  person  proposes  to  purchase  the 
horse  of  the  executor,  and  he  directs  him  to  buy  it  of  the  legatee  ; 
or  if  the  executor  himself  purchases  the  horse  of  the  legatee,  or 
merely  offers  him  money  for  it,  this  amounts  to  an  assent  by  implica- 
tion to  the  legacy  (A).  So  where  the  legatee  of  a  term  of  years 
grants  it  to  the  executor,  his  acceptance  of  the  grant,  either  for  him- 
self or  as  trustee,  is  an  implied  permission  that  the  term  shall  be  the 
legatee's  to  grant  («').  So  in  a  case  where  the  rents  or  interest  of  a 
bequest  are  directed  to  be  applied  for  the  maintenance  of  tlie  legatee 
during  minority,  if  the  executor  commences  so  to  apply  them,  his  con- 
sent to  the  principal  will  be  presumed  {Jc)  ;  or  if  the  legacy  be  sub- 
ject to  a  charge,  which  is  paid  by  the  executor  ;  for  assent  to  the 
charge  is  assent  to  the  disposition  of  the  fund  out  of  which  it  is  to 
be  satisfied  {t). 

Again,  when  the  executor  infoi-ms  a  legatee  that  he  intends  him  to 
have  the  legacy  according  to  the  devise  (m),  or  that  the  legacy  is 
ready  for  him  whenever  he  will  call  for  it  (n.)  ;  such  declarations 
clearly  amount  to  a  good  assent  to  the  bequest. 

On  the  other  hand,  since  the  assent  to  a  legacy  by  an  executor  may, 
in  its  consequences,  be  of  great  prejudice  to  *him,  it  is  but  reasonable 
that  the  act  or  expressions  deemed  sufficient  to  impart  that  assent 
should  be  unambiguous  (o).  Hence  a  proposition  stated  in  a  book  of 
authority  {p)  may  be  doubted  ;  viz.,  that  if  the  executor  say  to  a 
legatee  "  God  send  you  joy  of  your  legacy,"  those  expressions  will 
amount  to  an  assent :  For  if  such  words  were  uttered  before  the  exec- 
utor had  had  an  opportunity  of  examining  the  testator's  affairs,  it 
would  surely  be  unjust  to  construe  words  of  congratulation  into  terms 
of  assent  to  a  legacy,  so  as  to  involve  the  executor  in  the  conse- 
quences of  a   devastavit  /   although   it   may  be   otherwise,   if  those 

(/i)  Wentw.  Off.  Ex.  414,  14th  edit.  administrator  to  the  bequest :  Doe  v. 

Com.  Dig.  Admon.  (C.  6).     Toller,  309.  Mabberley,  6  C.  &  P.  126. 

(i)  Wentw.  Off.  Ex.  414,  14th  edit.  (k)  Paramour  ij.Yardley,  Plowd.  539. 

Com.  Dig.  Admon.  (C.  6).     So  where  a  (l)  Young  ■».  Holmes,  1  Stra.  70. 

term  of  years,  subject  to  a  quit  rent,  (m)  Touchst.  456.     Barnard  v.  Pum- 

was  devised,   and  after    the  testator's  frett,  5  M.  &  Cr.  70,  per  Lord  Cotten- 

death,  his  administrator  with  the  will  ham. 

annexed  paid  the  quit  rent  for  six  years,  (n)  Hawkes  v.  Saunders,  Cowp.  398. 

and    in    an  account   rendered    to  the  Barnard  v.  Pumfrett,  5  M.  &  Cr.  70. 

devisee,  debited  him  with  the  payments  (o)  See  Doe  «.  Harris,  16  M.   &  W. 

so  made  ;  Tindal,  C.  J.,  held  that  this  517. 

was  suflBcient  to  show  the  assent  of  the  (p)  Shep.  Touchst.  456. 
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expressions  were  uttered  after  the  executor  had  had  sufficient  time  to 
acquaint  himself  with  the  state  of  the  assets  (<j). 

If  a  term  of  years  or  other  chattel  be  bequeathed  to  A.  for  life, 
with  remainder  to  B.,  and  the  executor  assents  to  the  interest  of  A., 
:such  interest  will  inure  to  vest  that  of  B.;  and  e  cowtierso  y  for  the 
particular  estate  and  the  remainder  constitute  but  one  estate  (r).  So 
an  assent  to  a  bequest  of  a  lease  for  years  is  an  assent  to  a  condition 
or  contingency  annexed  to  it  (s)  :  As  if  there  be  a  devise  of  a  term  to 
the  testator's  widow  so  long  as  she  continue  unmarried  ;  and  if  she 
marry,  then  of  a  rent  payable  out  of  the  land  ;  the  executor's  assent 
to  the  devise  of  the  term  is  an  assent  to  that  of  the  rent  in  case  of  the 
devisee's  marriage  if).  So  an  assent  to  a  devise  of  a  chattel  lease  is 
an  assent  to  a  devise  of  rent  out  of  it  (m).  But  if  a  lessee  for  years 
bequeaths  a  rent  to  A.  and  the  land  to  B.,  it  has  been  doubted  whether 
the  executor's  assent  that  A.  shall  have  the  rent  is  an  assent  that  B.  shall 
have  the  land  (a;).  However,  *it  is  said  to  be  now  established,  that  in 
this  case  also,  an  assent  to  the  bequest  to  one  shall  inure  to  the  benefit 
of  the  other ;  on  the  ground  that  as  the  assent  of  the  executor  is 
required  as  well  for  the  benefit  of  creditors  as  for  his  own,  an 
inference  arises,  from  his  assent  to  one  of  the  legatees  of  the  specific 
property,  that  he  had  no  occasion  for  tthe  term  or  rent  to  pay  debts  ; 
for  if  he  had,  then  his  assent  to  either  of  the  legatees  would  be 
improper,  as  both  ought  to  abate  pro  rata  (y). 

In  certain  cases,  the  assent  of  the  executor  may  be  presumed  ;  16 

p  ,         J    upon  the  principle,  that,  in  the  absence  of  evidence,  the 

executors  shall  be  taken  to  have  acted  in  conformity 

with  their  duty  ;  as  when  executors  die  after  the  debts  are  paid,  but 

(?)  1  Rop.  Leg.  736,  3rd  edit.  Green,   5    Humph.  26  ;  Thompson   v. 

(r)  Stevenson  v.  Mayor  of  Liverpool,  Schmidt,  3  Hill  (S.  C.)  156.     Possession 

L.  R.  lOQ.  B.  81.    But  where  there  is  a  of  the  specific  bequest  by  the  legatee 

bequestof  a  number  of  articles,  as  stock'  implies    assent  if   there  are  sufficient 

in  trade  or    plate,   the  executor  may  assets.    Andrews  v.  Hunneman,  6  Pick. 

properly  withhold  his  assent  as  to  part :  126  ;  Eberstein  v.  Camp,  37  Mich.  176. 

Elliott  V.  Elliott,  9  M.  &  W.  23.  And  assent  will  be  presumed  after  dis- 

(s)  Com.  Dig.  Admon.  (C.  6).  charge  of  executor  and  ten  years'  posses- 

(<)  GofEe  V.  Haywood,  1  Roll.  Abr.  sion  of  life  tenant.     Vaughn®.  Howard, 

620,  tit.  Devise  (E.)  pi.  2.  75  Ga.  282.     So,  where  the  executor 

(u)  Com.  Dig.  Admon.  (C.  6).    1  Roll.  (himself  the  devisee  for  life  with  remain- 

Abr.  620,  tit.  Devise  (E.)  pi.  3.  der  over)  has  assented  to  the  remainder 

(x)  Gough  ■».  Howarde,  3  Bulst.  122.  and  been  in  possession  and  living  on 

(y)  1  Rop.  Leg.  738,  3rd  edit.  the  land  for  ten  years.     King  v.  Skellie, 

16.  Assent  may  be  implied.    McClen-  79  Ga.  147.     So,  letting  a  slave  go  at 

ahan  v.  Davis,  8  How    170  ;  Chester  v.  large  six  years  is  a  presumptive  assent  to 
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before  the  legacies  are  satisfied  (s).  So,  as  it  should  seem,  the  assent 
of  an  executor  may  be  concluded  from  the  legatee's  possessing  himself 
of  the  subject  bequeathed,  and  retaining  it  for  some  considerable  time 
without  complaint  by  the  executor  (a). 

The  assent  of  the  executor  may  also  be  upon  a  condition  precedent, 
as  if  he  should  tell  tlie  legatee  that  he  will  pay  the  conditional  as- 
legacy,  provided  the  assets  are  sufficient  to  answer  all  ^*'°'' 
demands  :  or  in  the  case  of  a  devise  of  a  term  for  years,  provided  the 
devisee  will  pay  the  rent  in  arrear  at  the  testator's  death  ;  and  in  that 
case,  if  the  condition  be  not  performed,  there  is  no  assent  {b).  But  it 
should  seem  that  if  the  condition  is  such  as  the  executor  had  no 
authority  to  impose,  for  example,  if  he  should  declare  his  assent,  pro- 
vided the  legatee  went  to  York,  and  there  did  a  thing  for  the  execu- 
tor's personal  benefit,  the  assent  would  be  considered  absolute  (c). 
So  if  the  assent  be  on  a  condition  subsequent,  as,  provided  the  legatee 
will  pay  the  executor  a  certain  sum  annually,  *such  condition  is  void, 
and  a  failure  in  performing  it  shall  not  divest  the  legatee  of  his 
legacy  (d). 

It  must  now  be  inquired  by  whom  the  assent  to  a  legacy  may  be 
given.     It  has  appeared  in  an  earlier  part  of  this  work,  ^  , 

that  a  person  appointed  executor  may  assent  to  a  legacy  assent  can  be 
before  he  proves  the  will  (e),  and  that  even  if  he  should 
die  without  taking  probate,  his  assent  would  be  effectual  {f).  Again, 
there  has  already  been  occasion  to  observe  that  if  several  executors 
be  appointed,  the  assent  of  any  one  of  them  is  sufficient  {g)  ;  and 
therefore  if  there  be  a  legacy  to  one  of  several  executors,  he  may  take 
it  of  his  own  assent,  without  the  others  (A).  Further,  the  efficacy  of 
an  assent  by  an  administrator  durante  minore  estate,  in  case  of  an 
infant  being  constituted  executor  {i),  has  been  elsewhere  previously 
considered  in  this  treatise. 

At  law,  after  an  assent  by  the  executor  to  a  specific  legacy,  the 

a  bequest  of  his  liberty  to  him  unless  (c)  Elliott  v.  Elliott,  9  M.  &  "W.  38, 

there  are  outstanding    debts    proved,  per  Parke,  B. 

Nancy  v.  Snell,  6  Dana  148.  (d)  Wentw.  Off.  Ex.  439,  14th  edit. 

(z)  See  Cray  «.  Willis,  3  P.  Wms.  531,  («)  Ante,  p.  *350. 

533.  (/)  Ibid. 

(a)  Mathews  on  Presumptions,  367.  {g)  Ante,  p.  *818. 

3  Preston  Abstr.  145,  3nd  edit.     Cole  «.  (h)  1  Roll.   Abr.  618.     Devise,  (B.) 

Miles,  10  Hare,  179.     This  appears  to  pi.  3,  Perk.  s.  573.     Com.  Dig.  Admon. 

be  a  question  for  the  jury  ■  Richardson  (C.  8).     Townson  «.  Tickell,  3  B.  &  A. 

V.  GiflEord,  1  Adol.  &  Ell.  53.  31,  40. 

(b)  Wentw.  OflE.  Ex.  439,  14th  edit.  (i)  Ante,  p.  *433. 
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interest  in  the  chattel  bequeathed  vests  in  the  legatee  (A),  so  that  he 
may  bring  ejectment  (Z),  or  trover  (m),  to  recover  it,  even 
against  the  executor  himself.  And  there  has  already 
been  occasion  to  show  (n),  that  an  executor  who  has  assented  uncon- 
ditionally to  a  specific  bequest  of  the  testator's  leaseholds,  is  not 
entitled,  in  a  court  of  equity,  to  require  an  indemnity  out  of  the 
testator's  general  estate  in  respect  of  his  covenants  contained  in  the 
leases. 

If  there  be  a  specific  bequest  to  the  executor  himself  in  trust,  and 
he  assents  to  it,  the  thing  bequeathed  thereupon  ceases  to  be  a  part  of 
the  testator's  assetSjlT  and  the  executor  becomes  a  trustee  of  it  for 
those  who  are  beneficially  interested  (o). 

*It  it  likewise  true,  as  a  general  proposition,  that  if  an  executor 

once   assent   to  a  legacy,  he  can  never  afterward  re- 
in what  cases  the  ,      .  ,  .      ..T     ,        T  1  ^     T 

assent  may  be  tract  \p)  ;  and  notwithstanding  a  subsequent  dissent, 
a  specific  legatee  has  a  right  to  take  the  legacy,  and  has 
a  lien  on  the  assets  for  that  specific  part,  and  may  follow  them  (j). 
But  if  the  assent  has  not  been  completed  by  payment,  in  the  case  of 
a  general  legacy,  or  possession,  in  that  of  a  specific  one,  and  its  recall 
is  not  attended  with  injury  to  a  third  person,  as  to  a  bona  fide  pur- 
chaser from  the  legatee  on  the  faith  of  such  assent,  it  seems  only 
reasonable,  that  the  executor  under  particular  circumstances,  should 
have  the  power  of  retracting  it ;  as  where  he  assents  upon  a  reason- 

(ifc)  Doe  «.  Guy,  3  East,  120.  an  unconstitutional  stay  law.    Dunham 

(Z)  lUA.  V.  Elford,  13  Rich.  Eq.  190. 

{m)  Williams  ».  Lee,  3  Atk.  233.  (o)  Dix  i>.  Burford,  19  Beav.  409. 

(n)  Ante,    p.    *1205.      Shadbolt     ®.  (p)  Wentw.  Off.  Ex.  415,  14th  edit. 

Woodfall,  3  Coll.  30.  Com.  Dig.  Admon.  (C.  8).     The  author 

17.  After  assent  and  delivery  specific  of  the  OfSce  of  an  Executor  expresses 

bequests  are  not  subject  to^.  fa.  against  his  opinion  that  an  assent  cannot  be 

executor.    McMuUen  v.  Brown,  2  Hill.  after  a  disassent,  but  thinks  the  ques- 

Ch.     457;     Alexander    «.    Williams,  tion  doubtful:  p.  415,  e^seg.,  14th  edit. 

Id.  532;  Sampson   «.   Brice,  5  Munf.  So,   if  executors   have  set  apart  and 

175  ;  Lyon  v.  Vick,  6  Yerg.  42.    But  appropriated  assets  to  meet  a  legacy, 

the  executor  may  be  sued  by  the  legatee  and  have  admitted  to  the  legatee  that 

in  trover,  Onondaga  Trust  Co.  ■».  Price,  such  appropriation  has  been  made,  they 

87  N.  Y.  542  ;  or  replevin,  Eberstein  v.  cannot  retain  or  impound  any  part  of 

Camp,  87  Mich  176.     If  he  has  assented  such  appropriated  assets  to  meet  a  debt 

by  delivery  and  taken  a  refunding  bond,  from  the  legatee  to  the  general  estate 

his  subsequent  remedy  is  on  the  bond.  of  the  testator  :  Ballard  v.  Marsden,  14 

Ross  V.  Davis,  17  Ark.  113.     His  assent  C.  D.  374. 

is  said  to  be  an  implied  contract  to  pay,  (g)  Mead  v.  Orrery,  3  Atk.  338.    Tol- 

and  as  such  not  subject  to  the  delay  of  ler,  311. 
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able  ground  for  considering  that  the  assets  are  sufficient  to  answer  all 
demands,  but  unknown  debts  are  unexpectedly  claimed,  which  occa- 
sion a  deficiency  (r).  Moreover,  if  the  assent  has  been  completed  by 
payment  or  possession,  and  afterward  debts  appear,  of  which  the  exec- 
utor had  no  previous  notice,  he  may  compel  the  legatee  to  refund  (s). 
The  assent  of  an  executor  shall  have  relation  to  the  time  of  the  tes- 
tator's death  :  Hence,  in  the  case  of  a  devise  of  a  term 

...  .  Relation  of  assent 

or  years  in  tithes,  in  an  advowson,  or  in  a  house  or  land,  to  death  of  tes- 
if  after  the  testator's  death,  and  before  the  executor's 
assent,  tithes  are  set  out,  the  church  becomes  void,  or  rent  from  the 
undertenant  becomes  payable,  the  assent  by  relation  shall  perfect  the 
legatee's  title  to  these  several  interests  {t).  So  *such  assent  shall  by 
relation  confirm  an  intermediate  grant  by  the  legatee  of  his  legacy  (m)  . 

In  a  case  of  a  legacy  bequeathed  to  the  executor,  the  union  of  the 
two  characters  of  executor  and  legatee  in  one  person  Executor's  assent 
makes  no  difference  ;  for  his  assent  is  as  necessary  to  a  t° '"sown legacy: 
legacy  vesting  in  him  in  the  capacity  of  legatee,  as  to  a  legacy's  vest- 
ing in  any  other  person  (as)  :  and  that  on  the  same  principle,  viz.  that 
until  he  has  examined  the  state  of  the  assets,  he  is  incompetent  to 
decide  whether  they  will  admit  of  his  taking  the  thing  bequeathed  as  a 
legacy,  and  whether  it  must  not  of  necessity  be  applied  in  satisfaction 
of  debts  (y). 

His  assent  to  his  own  legacy,  may,  as  well  as  his  assent  to  that  of 
another  legatee,  be  either  expressed  or  implied  :  18  He  may  not  only, 
in  positive  terms,  announce  his  election  to  take  it  as  a  bequest,  but 
such  election  may  also  be  implied  from  his  language  or  his  con- 
duct (z).  The  rule  as  to  the  latter,  as  laid  down  by  Gibbs,  C.  J., 
Doe  V.  Sturges  (a),  is  that  "  if  an  executor,  in  his  manner  of  admiu- 

(r)  See  1  Rop.  Leg.  743,  3rd  edit.  18.  Assent  by  an  executor  to  his  own 

(s)  See  post,  p.  *1313.    Doe  v.  Guy,  3  bequest  is  sufficient,  Hudson  v.  Reeve, 

East,  133.     Ante,  p.  *802,  note  (/).  1  Barb.  89  ;  Murphee  «.  Singleton,  37 

{t)  Wentw.  Off.  Ex.  445,  446,  14th  Ala.  413  ;  and  a  subsequent  transfer  by 

edit.     Saunders'  Case,  5  Co.  13,  6.  him  is  such  assent,  Murphee  «.  Single- 

(a)  Toller,  311.    This  is  put  doubt-  ioa,  supra.     And  depositing  rents  in  his 

ingly  in  Wentw.  Off.  Ex.  69,  445,  14th  own  name  shows  a  prima  facie  inten- 

edit. ;  and  see  the  remark  of  Gibbs,  C.  tion  to  appropriate  them  to  his  own  use 

J.,  at  the  conclusion  of  his  judgment,  as    legatee.     Estate    of    Hanbest,     13 

in  Doe  ®.  Sturges,  7  Taunt.  333.  Phila.  73. 

(a)  Toller,  345.  (?)  Toller,   345.     Fenton  «.  Clegg,  9 

(y)  Wentw.  Off.  Ex.  67,  68, 14th  edit.  Exch.  680. 

Toller,  345.  (a)  7  Taunt.  333. 
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istering  the  property,  does  any  act  which  shows  he  has  assented  to 
the  legacy,  that  shall  be  taken  as  evidence  of  his  assent ;  but  if  his 
acts  are  referable  to  his  character  of  executor,  they  are  not  evidence 
of  assent  to  the  legacy." 

Therefore,  if  the  executor  say  that  he  will  have  the  legacy  accord- 
ing to  the  will  (6)  ;  or  if  by  deed  reciting  that  he  has  a  term  for  years 
by  devise,  he  grant  it  over  (c) ;  this  will  amount  to  an  assent  to  take 
it  as  legatee.  So  if  he  take  the  *proiits  of  a  term  to  his  own  use  (d'), 
or  repair  the  tenement  bequeathed,  at  his  own  expense  (e),  or  if  he 
exclude  a  co-executor  from  a  joint  occupancy  of  a  term  with  him  (/"), 
all  these  acts  indicate  an  assent  to  the  bequest.  So  if  a  term  of  years 
he  devised  to  the  executor  for  life,  and  afterward  to  A.  B.,  if  the 
executor  say  that  A.  B.  will  have  it  after  him,  that  implies  an  election 
to  take  it  as  legatee  (<f).  In  like  manner,  if  he  perform  a  condition  or 
trust  annexed  to  the  devise  ;  as  if  a  lessee  for  years  devise  his  term 
to  his  executor,  on  condition  of  his  paying  10^.  a  year  to  J.  S.,  which 
he  pays  accordingly  ;  this  payment  amounts  to  an  election  on  his  part 
to  take  the  lease  as  a  legacy,  and  it  is  in  law  an  execution  of  the 
legacy  forever  ;  for  he  who  performs  the  charge  of  a  thing,  claims  the 
benefit  which  is  annexed  to  it  (A).  Again,  an  assent  to  take  part  as  a 
residuary  legatee,  is  an  assent  also  to  take  the  whole  residue  in  the 
same  character  (i).  On  the  other  hand,  if  the  executor  merely  say, 
that  the  testator  "left  all  to  him"  (A),  this  will  not  amount  to  an 
election  to  take  as  legatee.  Further,  if  the  executor  demise  a  term 
bequeathed  to  him  by  the  description  of  executor,  this  cannot  be  con- 
strued into  an  assent,  because  the  act  is  ponsistent  with  his  power  and 
character  as  executor  {[)  :  And  even  a  lease  by  him  in  his  own  name, 
if  the  lease  be  in  its  terms  inconsistent  with  his  title  as  legatee,  will 
not  amount  to  an  assent  to  take  as  legatee  (m)  :  It  is  a  rule,  that  it  is 
not  sufficient,  to  constitute  an  implied  assent,  to  show  that  the  act  is 


(J)  Com.   Dig.   Admon.  (C.  6).     Gar-  {g)  Garrett ».  Lister,  1  Lev.  25.    Com. 

rett  V.  Lister,  1  Lev.  35.  Dig.  (C.  6). 

(c)  Com.  Dig.  Admon.  (C.  6).     So  if  (/t)  Paramour ».  Yardley,  Plowd.  544. 

he  disposes  of  it  by  his  own  will :  Fen-  Com.  Dig.  Admon.  (C.  6). 

ton  ».  Clegg,  9  Exch.  680.  (j)  Hinson  ».   Button,   3  Roll.   Rep. 

{a )  Com.  Dig.  Admon.  (C.  6).  158. 

(«)  Com.  Dig.  Admon.  (C.  6).     Chey-  (A;)  1  Roll.   Abr.   630.    Devise,  (D.) 

ney«.  Smith,  1  Leon.  316.  pi.  6.     Com.  Dig.  Admon.  (C.  7). 

(/)  Anon.  Dyer,  377,  h.     Com.  Dig.  ©  Cheyney  «.   Smith,    1   Leon.  316. 

Admon.  (C.  6).  Com.  Dig.  Admon.  (C.  7). 
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equally   applicable   to   the   title   of  legatee   as   to   the  character   of 
executor  (n). 

*Until  the  executor  has  made  his  election,  either  express  or  implied, 
he  shall  take  the  legacy  as  executor,  though  all  the  debts  have  been 
paid  independently  of  such  bequest  (o). 

With  regard  to  the  effect  of  entry  by  the  executor  into  possession 
1  of  a  term  of  years  bequeathed  to  him,  the  following  dis- 
tiction  exists  :   Where  the  entire  term  is  given  to  the  "tor's  entry  into 

,  °  possession    of    a 

executor,  an  entry  will  amount  to  an  election  to  take  as  term  bequeatned 

to  him. 

legatee  :  But  where  a  sole  executor,  or  one  of  several 
executors,  takes  an  interest  in  a  leasehold  estate  for  life,  or  anj partial 
interest,  he  must  do  something  more  than  enter,  in  order  to  give  assent 
to  his  legacy  (^).  There  is  a  substantial  reason  for  this  distinction  ; 
for  if  his  general  entry  on  his  life  estate  were  an  election  to  enter  as 
legatee,  it  would  necessarily  confirm  the  remainder  devised  over  (^) ; 
and  that  might  happen  in  cases  wherein  he  might  want  the  estate  in 
remainder  for  sale,  in  order  to  pay  the  testator's  debts  :  Such  an 
assent  would  be  a  devastavit  in  the  executor,  which  might  be  a  griev- 
ous hardship  to  him  :  But  if  the  devise  to  him  be  absolute,  the  same 
reason  does  not  exist  ;  for  he  has  the  value  of  the  whole  term,  as  an 
equivalent,  to  indemnify  himself  against  the  consequences  of  the 
devastavit  (r). 

In  Doe  V.  Sturges  (s),  the  law  on  this  subject  was  fully  considered 
by  the  Court  of  Common  Pleas  :  In  that  case  the  testator  bequeathed 
a  term  of  years  to  his  nephew  Samuel  Haynes  for  life,  with  remainder 
over,  appointing  Samuel  and  two  other  persons  trustees  and  executors, 
with  power  for  Samuel  during  life,  and  afterward  for  the  surviving 
executors  and  trustees,  to  demise  the  lands  for  twenty-one  years  : 
Samuel  alone  entered  upon  the  property  at  the  testator's  death,  and 
demised  it  for  fourteen  and  forty-two  years,  reserving  the  rent  to  him- 
self, his  executors,  &c.:  He  also  made  the  contract  for  this  lease  in 
his  own  name,  and  *disposed  of  the  estate  by  his  will,  one  of  his  co. 
executors  being  alive  :  The  estate  was  claimed  by  the  plaintiff, 
deriving  title  under  the  will  of  the  first  testator,  in  opposition  to  the 
interest  of  the  defendant,  a  purchaser  from  the  lessee  :    The    lease 

(«)  Ibid.  317.     See  also  Trail  v.  Bull,  B.   &  Add.   680.      See  Touchs.   457, 

1  Coll.  360,  p«rK.  Bruce,  "V.-C,  Ac-  contra. 

cord.  (?)  See  ante,  p.  *1239. 

(o)  Com.  Dig.  Admon.  (C.  5).  {r)  Doe  i>.  Sturges,  7  Taunt.  317,  321, 

(p)  Doe  V.  Sturge.s,  7  Taunt.  317,  331.  by  Gibbs,  C.  J.,  514. 

S  P   per  Parke,  J.,  Doe  ».  Tatchell,  3  (»)  7  Taunt.  317. 
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could  not  be  supported  under  the  power,  and,  as  a  demise  by  a  mere 
tenant  for  life,  it  determined  upon  his  death  ;  but  as  a  lease  by  one 
of  several  executors,  it  might  be  supported,  unless  the  executor 
Samuel  had  previously  assented  to  the  devise  himself  :  In  that  event, 
the  legal  interest  in  the  term  in  remainder  after  his  death  vested  in 
the  devisees  over,  which  entitled  them  to  recover  ;  since  the  demise 
by  the  executor,  in  the  character  of  a  legatee,  could  only  continue 
during  bis  life  ;  But  the  court  decided,  that  neither  his  entering  into 
the  land,  nor  his  sole  lease  reserving  rent  to  himself  and  his  executors, 
(which  was  alike  inconsistent  with  his  interest  as  tenant  for  life,  and 
his  duty  as  executor,)  should  be  deemed  an  assent  to  the  legacy  ;  and 
that  the  lease  should  therefore  take  effect  for  the  whole  forty-two 
years,  out  of  the  lessor's  legal  interest  as  executor. 

In  the  case  of  the  Atty.-Gen.  v.  Potter  (t),  a  testator  bequeathed 
a  leasehold  house,  and  his  residuary  estate,  to  his  wife,  and  John  Lane 
and  James  Potter,  whom  he  appointed  his  executrix  and  executors,  in 
trust  to  permit  his  said  wife  to  receive  the  rents,  interest  and  profits 
for  life,  and  afterward  to  pay  certain  legacies,  and  the  residue  was 
given  to  Ann,  the  wife  of  the  said  James  Potter,  and  three  others,  or 
such  of  them  as  should  be  living  at  his  death  :  The  widow,  with  the 
permission  of  her  co-executors,  retained  possession  of  the  house  dur- 
ing her  life,  and  Ann  Potter,  together  with  the  three  others,  executed 
a  deed,  whereby  they  agreed  to  take  as  tenants  in  common  ;  and  it  was 
also  executed  by  James  Potter  the  executor,  and  husband  of  Ann  : 
And  it  was  held  by  Lord  Langdale,  M.  R.,  that  no  assent  to  the 
legacy  of  the  house  in  remainder  had  been  constituted  by  these  facts. 

*However  an  entry  by  an  executor,  to  whom  a  partial  interest  only 
in  a  term  of  years  had  been  bequeathed,  may,  accompanied  by  other 
circumstances,  amount  to  an  election  to  take  as  legatee  :  As  where  an 
executor,  devisee  for  life  of  a  term  of  years,  enters  upon  the  lands, 
explaining  the  act  by  a  declaration  that  he  claims  the  estate  as  devisee 
for  life  (m).  So  where  a  lease  is  devised  to  an  executor,  during  the 
minority  of  the  testator's  eldest  son,  to  the  intent  that  with  the  profits 
he  should  educate  all  the  children,  and  the  residue  of  term,  after  the 
son  attains  twenty-one,  is  given  to  him ;  the  entry  of  the  executor 
generally,  coupled  with  an  application  by  him  of  the  rent  in  educat- 
ing the  children,  will  amount  to  an  assent,  not  only  to  the  devise  to 
himself,  but  of  the  residue  of  the  term  to  the  eldest  son  (»).     In  Doe 

if)  5  Beav.  164.  (a;)   Paramour   v.    Yardley,   Plowd. 

(u)  Welcden  «.  BIkington,  Dyer,  358,  539.    See  also  Young  «.  Holmes,  1  Stra. 

J.  359,  710. 
[*1237] 


Ch.  IV.  §  III.]  Of  the  Executor's  Assent.  689 

«.  Tatchell  (y),  a  testator  bequeathed  a  term  in  premises  to  R.  Sharp, 
his  executors,  &c.,  in  trust  to  sell  and  dispose  of  the  same,  as  might 
seem  most  advantageous,  and  apply  the  proceeds  to  the  maintenance 
of  the  testator's  son  during  his  life  :  He  bequeathed  the  remainder 
after  the  son's  decease  to  such  uses  as  the  son  should  by  his  will 
appoint  ;  and  he  appointed  Sharp  his  executor :  When  the  testator 
died,  his  journeyman  was  managing  his  business  on  the' premises,  as 
he  had  done  for  some  years,  and  the  testator's  son  also  resided  there  : 
At  the  funeral,  Sharp  said,  in  pi-esence  of  the  journeyman  and  other 
persons,  "  The  house  is  young  Batten's  (meaning  the  son's),  Tatchell 
(the  journeyman)  must  stay  in  the  house  and  go  on  with  the  business, 
but  young  Batten  must  have  a  biding  place  : "  Tatchell  accordingly 
continued  on  the  premises,  carrying  on  the  business,  paying  no  rent, 
but  maintaining  the  testator's  son  who  was  weak  in  intellect  and 
unable  to  provide  for  himself  :  Sharp  lived  twenty  years  afterward,  and 
did  not  interfere  further  with  the  property  :  And  the  Court  of  King's 
Bench  held,  that  that  was  a  sufficient  evidence  of  a  disposal  of  the 
property  by  Sharp  *according  to  the  trusts  in  the  will,  and  that  he 
had  assented  to  take  under  the  will  as  legatee  in  trust,  and  not  as 
executor  (z). 

This  decision,  it  may  be  observed,  demonstrates  that  it  is  not  essen- 
tial for  the  efficacy  or  validity  of  an  assent  to  a  bequest  that  it  should 
confer  a  legal  interest,  or  affect  the  mere  legal  title  to  the  subject  of 
the  bequest :  And  accordingly,  in  Trail  v.  Bull  (a),  where  a  testator 
bequeathed  all  his  personal  estate  to  his  wife,  with  the  exception  of 
two  leasehold  houses,  the  rents  of  which  he  gave  her  for  life,  and  after 
her  death  he  directed  that  they  should  be  sold  and  the  produce 
divided  among  his  four  children,  and  he  appointed  his  wife  and 
another  person  his  executrix  and  executor ;  and  upon  his  death  his 
wife  entered  into  possession  of  his  personal  property,  including  the 
leasehold  houses,  and  paid  all  his  debts  ;  it  was  held  by  Knight 
Bruce,  V.-C,  that,  under  the  circumstances  of  the  case,  she  had 
assented  to  the  legacy  to  the  children. 

In  Richards  v.  Brown  (V),  a  testator  bequeathed  to  a  Miss  Wade, 
whom  he  appointed  executrix,  his  household  furniture 

^^  '  Bxecutor    taking 

for  her  life,  and  after  her  death  to  Sarah  Chappie  :  poaseBston  of 
The  testator,  at  the  time  of  his  decease,  which  took  queathed  to  him 

.     ,   ,        ,     .  ,  for  life. 

place   in  the   year  1825,  was  indebted   in   lOOi.  on  a 

(j^)  3  B.  &  Add.  675.  (a)  1  Coll.  353,  afld.  23  L.  J.  Ch.  1083. 

(z)  See  also  Fenton  b.  Clegg,  9  Exch.  (&)  3  Bingh.  N.  S.  493.  Ante,  p. 
680.  ..*1206. 
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promissory  note,  which  he  had  made  in  the  year  1816,  and  on  which 
he  had  regularly  paid  interest  during  his  life  :  On  his  death,  Miss 
Wade  took  possession  of  the  furniture,  and  continued  to  pay  interest 
on  the  note  up  to  the  year  1831  :  On  her  death,  in  the  year  1832, 
Sarah  Chappie  took  possession  of  the  furniture  :  And  it  was  contended 
that  Miss  Wade,  by  so  taking  possession  under  the  bequest  to  her  for 
life,  had  assented  to  the  residuary  bequest  of  S.  Chappie  :  But  the 
Court  of  Common  Pleas  held,  that  this  did  not,  under  the  circum- 
stances, amount  to  such  an  assent  :  And  Tindal,  C.  J.,  said,  that 
though  an  assent  to  a  particular  estate  in  the  property  bequeathed  is 
an  assent  to  the  estate  in  remainder  also,  yet,  as  Miss  Wade  might 
have  *taken  the  furniture  either  as  executrix  or  as  legatee,  and  as 
there  was  no  reason  for  presuming  that  she  took  it  on  the  bad  title  of 
a  legatee  while  debts  remained  unpaid,  when  she  might  have  taken  it 
on  a  good  one  as  executrix,  it  must  be  intended  that  she  held  it  aa 
executrix. 

If  an  executor  legatee  renounce  probate,  his  assent  to  his  own  legacy 
_  ,  ,  j^ggg_t  will  be  ineffectual ;  and  if  he  take  the  thing  bequeathed 
to  his  own  legacy  -nrithout  the  permission  of  the  administrator  cum  testa- 

after  renouncing.  ^  _      ^ 

mento  annexe,  he  will  incur  the  same  liabilities  as  any 
other  legatee  so  acting  (c). 

If  one  of  several  executors  be  a  legatee,  his  single  assent  to  his  own 
X   .         .,   legacy  will  vest  the  complete  title  in  him  (a)  :  And  if 

AsBent  of  one  of        *^      "^  ^  -^        ^  ^    ' 

several  executors  the  subiect  be  entire  and   given  to  all  the  executors^ 

to  his  own  legacy.  •'  °  .  • 

the  assent  of  any  one  of  them  to  his  own  proportion 
will  be  sufficient  (e). 

SECTION  IV. 

At  what  time  legacies  are  to  be  paid:  and  herewith  of  bequests  for  life,, 
with  remainder  over. 

On  the  same  principle  that  the  assent  of  an  executor  to  a  legacy  is 

Legacies    eener-  necessary,   he   cannot,   before   a   competent    time   has 

thJendof'a^eaf  elapsed,  be  Compelled  to  pay  it.     The  period  fixed  by 

fro™     testator's  the  civil  law  for  that  purpose,  which  our  courts  have 

also  prescribed,  and  which  is  analogous  to  the  Statute 

(c)  Broker  ».  Charter,  Cro.  Eliz.  92.  (0)  1  Roll.  Abr.  618,  Devise,  (B.)  pi.. 

And  by  reason  of  stat.  30  &  31  Vict.  c.      2,  3.     Townson  «.  Tlckell,  3  B.  &  A. 
77,  s.  79  (ante,  p.  *333),  the  law  is  now      31,  40.     Ante,  pp.  *819,  *1331. 
the  same,  where  the  legatee,  being  one         (e)  Ibid. 
of  several  executors,  renounces,  and  the 
others  prove  the  will. 
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of  Distributions  (as  will  hereafter  be  seen),  is  a  year  from  the  testa- 
tor's death,l9  during  which  it  is  presumed  that  the  executor  may  fully 
inform  himself  of  the  state  of  the  property  {/).  But  within  *tbat 
period  he  cannot  be  compelled  to  pay  20  a  legacy,  even  in  a  case  where 
the  testator  directs  it  to  be  discharged  within  six  months  after  his 
death  (^r). 

This  allowance,  however,  to  executors  is  merely  for  convenience,  in 
order  that  the  debts  of  the  testator  may  be  ascertained,  and  the 
executors  made  acquainted  with  the  amount  of  assets,  so  as  to  be  able 


19.  In  the  absence  of  local  statutory 
regulation,  legacies  are  payable  in  the 
United  States,  as  in  England,  one  year 
after  testator's  death.  Croswell  on  Exrs. 
§496  ;  Schouleron  Exrs.  §478  ;  Woer- 
ner  on  Admn.  §  454.  The  statute 
makes  legacies  payable  one  year  from 
testator's  death  in  California  (1885  Civ. 
Code,  §  1368),  Delaware  (1874  R.  C. 
549,  §  37),  Iowa  (1888  R.  C.  §  34^1), 
Kentucky  (1887  G.  S.  713),  Mississippi 
(1893  Code,  §  1961),  Montana  (1887 
C.  S.  §  530) ;  one  year  from  probate  in 
New  Jersey  (1877  Rev.  581) ;  after  one 
year  from  letters  issued  in  Indiana 
(1888  R.  S.  §  3381),  Iowa  (1888  R.  C. 
§  3431),  New  York  (R.  S.  8th  ed. 
3563,  §  45),  Pennsylvania  (1883  Ptird. 
Dig.  553-554) ;  six  months  after  letters 
issued  in  Florida  (1893  R.  S.  §  1908)  ; 
eighteen  months  from  letters  in 
Alabama  (1886  Code,  §  3191)  ; 
Walker  ».  Johnson,  83  Ala.  347 ;  two 
years  from  letters  issued  in  North 
Carolina  (1883  Code,  §  1510),  Tennessee 
(1884  Code,  §  3153),  and,  except  in 
a  case  of  special  order  on  account  of' 
danger.  In  Arkansas  (1884  Dig.  Stats. 
§  148)  ;  McDearman  «.  Martin,  38 
Ark.  361. 

The  statute  provides  for  the  delivery 
of  specific  legacies  immediately  after 
appraisement  in  Delaware  (1874  R.  C. 
549,  §  37).  So,  on  security  for  rede- 
livery in  Kansas  (1889  G.  S.  §  3854). 
So,  by  order  of  the  court  in  Iowa  (1888 


R.  C.  §  3439)  and  Louisiana  (Succes- 
sion of  Geddes,  36  La.  An.  53) ;  and  in 
Maryland,  if  probably  not  required  for 
debts  (1888  P.  G.  L.  Art.  93,  §  141).  In 
Kentucky,  delivery  is  to  be  made  one 
year  after  testator's  death  (1887  G.  S. 
713,  §  3). 

(/)  "Wood  V.  Penoyre,  13  Ves.  833. 
334.  Pearson  v.  Pearson,  1  Scho.  & 
Lefr.  11.    Toller,  313. 

30.  For  suspension  of  remedies 
against  an  executor  or  administrator  for 
the  convenience  of  the  estate  (to  which 
this  matter  properly  belongs),  see  Pt.  V. 
infra.  In  Massachusetts,  where  actions 
by  creditors  are  limited  to  two  years 
and  actions  for  legacies  are  not  ex- 
pressly limited,  and  where  no  time  is 
fixed  by  statute  for  the  payment  of  lega- 
cies, suit  may  be  brought  for  a  legacy 
within  the  two  years  allowed  to  cred- 
itors, if  all  debts  have  been  paid. 
Brooks  1).  Lynde,  7  Allen  64. 

ig)  See  Benson  v.  Maude,  6  Madd.  15. 
In  Brooke  v.  Lewis,  6  Madd.  358,  the 
testator  gave  certain  legacies,  which  he 
directed  to  be  paid  within  six  months 
after  his  decease  ;  and  he  directed  the 
residue  to  be  divided  among  certain 
persons  named,  or  such  of  them  as 
should  be  living  at  the  time  tlie  saime 
should  be  distributed:  And  it  was 
holden,  that  the  residue  was  to  be 
divided  among  the  legatees  named,  who 
were  living  at  the  end  of  one  year  after 
the  death  of  the  testator. 
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to  make  a  proper  distribution  of 
of  the  testator's  circumstances  be 
discharge  legacies  at  an  earlier 
do  so  (*).2l 

Qi)  Garthshore  ».  Chalie,  10  Ves.  13. 

(j)  Pearson  «.  Pearson,  1  Scho.  & 
Lefr.  13,  by  Lord  Redesdale.  "  I  know 
■of  no  case,"  said  Lord  Eldon,  in  Anger- 
stein  V.  Martin,  1  Turn.  &  R.  341, 
"  which  prevents  executors,  if  they 
choose,  from  paying  legacies,  or  hand- 
ing over  the  residue,  within  tlie  year : 
and  if  it  is  clear,  eurrente  anno,  that  the 
fund*  for  the  payment  of  debts  and 
legacies  is  sufficient,  there  can  be  no 
inconvenience  in  so  doing."  His  lord- 
ship also  observed,  on  another  occasion, 
that  if  a  case  was  produced  in  wliich  it 
was  quite  clear  that  there  were  no  debts, 
the  court  would  give  the  fund  to  the 
party,  notwithstanding  there  had  not 
been  a  lapse  of  twelve  months  :  Garth- 
shore  «.  Chalie,  10  Ves.  13. 

31.  A  legacy  may  be  paid  within  the 
year  after  testator's  deatli,  the  legatee 
getting  the  benefit  of  the  interest.  SuUi- 
van  i>.  Winthrop,  1  Sumn.  1.  A  legatee 
is  not,  however,  obliged  to  receive  his 
legacy  in  installments,  unless  so  directed 
by  the  court.  Welch  ii.  Adams,  153 
Mass.  74  Nor  is  he  entitled  to  demand 
an  earlier  payment  by  reason  of  the 
testator's  direction  to  pay  "as  soon  as 
the  circumstances  of  my  estate  shall 
render  convenient."  Matter  of  Gibson, 
2  Connoly  135.  By  withdrawing  pro- 
ductive funds  to  pay  legacies  before 
due  an  executor  becomes  liable  to  the  re- 
siduary legatee  for  interest.  McLoskey 
«.  Reid,  4  Bradf.  334.  And  an  executor 
cannot  reimburse  himself  for  an  advance 
payment  to  one  legatee  until  other 
legatees  are  made  equal.  Lay  v.  Lay,  10 
8.  0.  308.  It  has  even  been  held  that  a 
testamentary  trustee  advancing  income 
before  he  receives  it  is  not  entitled  to 
charge  the  same  against  the   income 


them  (A)  ;  Therefore,  if  the  state 

such  as  to  enable  the  executors  to 

period,   they   have    authority  to 

afterward  received  if  objection  is  made. 
Matter  of  Odell,  1  Connoly  91. 

In  some  states  it  is  expressly  pro- 
vided by  statute  that  the  court  may 
order  distribution  on  satisfactory  evi- 
dence of  the  solvency  of  the  estate, 
Alaboma  (1886  Code,  §  3191) ;  Colorado 
(1891  An.  Stats.  §  4797),  minmt  (1891 
R.  S.  c.  3,  §  115),  Oregon  (1893  An.  Laws, 
§  1191-93),  after  the  first  half  yearly 
account;  Texas  (1888  R.  S.  §  1957), 
Massachusetts  (1883  P.  S.  c.  136,  §  31), 
Indiana  (1888  R.  S.  §  3379),  Mrth 
Carolina  (1883  Code,  §  1510).  So,  after 
the  lapse  of  four  months,  and  on  giving 
proper  security,  in  Nevada  (1885  G.  S. 
.§  '2919).  So,  if  family  circumstances 
require  it,  in  Iowa  (1888  R.  C.  §  3439), 
and  not  exceeding  one-third  of  the 
legacy  in  Man'yland  (1888  P.  G.  L.  Art. 
98,  §  140).  Such  order  may  be  made 
before  the  limitation  of  time  allowed  to 
creditors  has  expired,  Atherton  «.  Cor- 
lies,  101  Mass.  40  ;  Clements  ®.  Rogers, 
91  N.  C.  63  ;  but  not  pending  a  dispute 
concerning  the  legacy  itself,  Riggs  «. 
Cragg,  89  N.  Y.  479  ;  or  pending  a  con- 
test of  the  will,  in  the  face  of  a  condi- 
tion against  such  contest  attached  to  the 
legacy.  Rank  «.  Camp,  3  Dem.  378. 
During  a  contest  of  the  will  the  surro- 
gate may  direct  a  payment  to  be  made 
to  a  daughter  (under  N.  Y.  Code,  §  3650), 
Matter  of  Hoyt,  31  Hun  176  ;  but  not 
for  the  support  of  the  wife  in  a  contest 
carried  on  in  her  behalf,  Riegelman  ». 
Riegelman,  4  Redf .  493.  And  no  orde» 
for  the  payment  of  a  legacy  will  be 
made  without  proof  of  sufficient  assets 
above  pending  claims.  Matter  of  Brew- 
ster, 1  Connoly  173. 

The  legatee  will  not  be  entitled  to 
receive  his  legacy  sooner  because  he  la 
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Again  where  a  legacy  was  given  to  A.  to  be  paid  at  twenty-one, 
and  if  he  should  die  before  attaining  that  age,  then  to  B.,  and  A. 
died  before  twenty-one,  several  years  after  the  testator ;  it  was 
holden  that  B.  was  entitled  to  receive  the  legacy  immediately  upon 
the  death  of  A.:  for  although  it  was  objected,  that  this  being  a  new 
substantive  legacy  to  B.,  the  executor  ought  to  have  a  year's  time  for 
the  payment  of  it,  yet  the  court  held,  that  the  year's  time  must  be 
intended  to  be  from  the  death  of  the  testator ;  whereas  in  this  case 
the  testator  had  been  dead  much  longer  (/<;). 

*According  to  the  ordinary  practice  in  an  action  to  administer  the 
assets  of  a  deceased  testator,  the  court  in  the  first  place  „      .    . 

^  Practice  in  an  ad- 

waits  until  all  the  claims  on  the  estate  are  settled,  and  ministration   ac- 
until  the  clear  fund  is  ascertained  ;  and  then  the  par- 
ticular legatees  are  paid  {V)  :  They  are  paid  their  principal,  and  if 
entitled  to  interest,  they  are  paid  interest  at  the  rate  of  four  per  cent, 
up  to  that  time  (m). 

But  if  it  clearly  appears,  that  a  surplus  will  remain,  after  discharg- 
ing all  the  testator's  debts  and  liabilities,  although  the  exact  amount 
of  the  surplus  cannot  be  ascertained  for  a  considerable  time,  the  court 


a  minor  grandchild  of  the  testator 
(otherwise  provided  for),  Marsh  «.  Tay- 
lor, 16  Stew.  (N.  J.)  1  ;  nor,  a  fortiori, 
because  he  is  the  child  of  an  illegiti- 
mate child  of  the  testator,  Wheeler  v. 
Brem,  33  Miss.  136.  On  the  other 
hand,  the  court  may  order  advance 
payment  for  the  maintenance  of  the 
widow  to  the  amount  of  the  accumu- 
lated interest  on  her  legacy,  Seymour  v. 
Butler,  3  Bradf .  193  ;  or  on  her  refund- 
ing bond  and  proof  of  the  sufficiency 
of  the  estate  where  the  residue  is  given 
to  her  for  the  support  of  the  children. 
Matter  of  Jones,  15  Civ.  Pro.  R.  45  ; 
but  not  pending  appeal  from  probate, 
Riegelman  v.  McCoy,  1  Dem.  86.  In 
like  manner  in  New  York,  the  court 
may  order  a  payment  to  children  on 
account  of  sickness  and  necessity  on 
the  application  of  their  mother,  the 
life  tenant,  they  having  only  the  estate 
in  remainder.  Matter  of  Muller,  29 
Hun  418. 
On  the  other  hand,  the  scheme  or 


language  of  the  will  may  postpone  the 
payment  of  general  legacies  beyond  the 
customary  year.  Thus,  a  direction  for 
support  of  the  wife  out  of  the  general 
estate  postpones  the  payment  of  leg- 
acies until  the  wife's  death,  with  their 
abatement  if  necessary.  Bonham  v. 
Bonham,  6  Stew.  (N.  J.)  476.  But  the 
executor's  laches  in  advertising  for 
debts  will  not  give  him  further  time  to 
pay  legacies.  Matter  of  Cain,  42  N.  Y. 
St.  Rep.  145.  The  presumption  of  pay- 
ment from  lapse  of  time  applies  also  to 
legacies,  and  an  administrator  de  bonis 
lion  will  not  be  allowed  in  his  account 
for  a  legacy  paid  twenty  years  after 
testator's  death  without  explanation. 
Hemphill  ».  Moody,  63  Ala.  510. 

Qc)  Laundy  s.  "Williams,  3  P.  Wms. 
478. 

(I)  Thomas  «.  Montgomery,  1  Russ.  & 
M.  737. 

(to)  See  R.  S.  C.  1883,  Ord.  LV., 
r.  64. 
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will,  by  anticipation,  direct  proportional  payments  to  be  made  to 
pecuniary  legatees,  as  far  as  that  can  be  done  with  safety  to  the 
creditors  (w). 

In  a  case  (b)  where  it  appeared,  upon  affidavits,  that  the  estate  was 
large,  with  but  few  debts  or  charges  thereon,  tlie  court  ordered  tlie 
jointure  of  the  widow  of  the  testator  and  annuities  given  by  his  will, 
to  be  paid  out  of  the  income  of  the  estate,  before  decree,  but  refused 
to  direct  the  payment  of  the  pecuniary  legacies. 

Where  a  legacy  is  given  generally,  subject  to  a  limitation  over  upon 
Legacy  subject  to  a  subsequent  event,  the  divesting  contingency  will  not 
a  divesting  con-  prevent  the  legatee  from  receiving  his  legacy  at  the 
end  of  the  year  from  the  testator's  death  ;  and  he  is  not 
bound  to  give  security  for  repayment  of  the  money,  in  case  the  event 
should  happen  :  Thus  where  a  legacy  was  given  on  condition  to  be 
void  in  case  the  legatee  should  succeed  to  an  estate  in  the  event  of  tlie 
death  of  A.  without  issue  of  her  body,  payment  was  decreed  in  the 
lifetime  of  A.,22  and  without  security  for  refunding  (jo).  But  where 
a  legacy  was  given  to  *a  father,  on  condition  that  he  did  not  interfere 
with  the  education  of  his  daughter  ;  on  a  bill  by  the  father,  for  his 
legacy,  the  court  required  from  him  security  to  that  effect,  to  be 
approved  by  the  Master,  and  directed  the  costs  of  the  proceedings  to 
be  paid  out  of  the  legacy  {<f). 

If  an  annuity  be  given  by  will,  it  shall  commence  immediately  from 
the  testator's  death,23  and  consequently  the  first  pay- 
ment shall  be  made  at  the  expiration  of  a  year  next 

(»)  Thomas  v.  Montgomery,  1  Russ.  See  too,  Tyson  ®.  Blake,  23  N.  Y.  558  ; 

&  M.  739.    But  the  legatees   are  not  Eichelberger  «.  Barnitz,  17  Serg.  &  R. 

entitled  to  have  the  fund  appropriated,  393  ;  Whitcorab  «.  Taylor,  133  Mass. 

subject  to  the  eventual  demands  estab-  343. 

lished:  SeeR.  S.  C.  1888,  Ord.  L.,  r.  9.  (p)  Pawkes  «.   Gray,   18  Ves.   181.' 

(o)  Digby  ®.  Boycatt,  4  Hare,  444.  See  also  Griffiths  «.  Smith,  1  Ves.  97. 

33.  Condlct  «.  King,   3  Beas.   375 ;  1  Rop.  Leg.  753,  3rd  edit. 
Lapham  «.  Morris;  33  O.  St.  99  ;  Mat-  (g)  Colston  «.  Morris,  6  Madd.  89. 
terof  Denton,  88  Hun  317  ;  McCarty  «.  33.  Kerrigan  «.   Kerrigan,   3  Redf. 
Cosgrove,  101  Mass.  134 ;   without  re-  517  ;  Craig  ».  Craig,  3  Barb.  Ch.  76  ;. 
quiring  security,  except  on   proof   of  Stephenson  «.  Oxson,  1  Bart.  Eq.  374. 
danger  to  the  fund,  Fiske  ».   Cobb,  6  So,  by  statute  in  CaUfm-nia  (1885  C. 
Gray  144;  Rowe  «.  White,  1  C.  E.  Gr.  0.  §  1368)  and  Montana  (1887  C.  S. 
411 ;  Taggard  %.  Piper,  118  Mass.  815 ;  §  530).     And  the  first  payment  is  pay- 
Homer «.  Shelton,  3  Met.  194  ;  Williams  able  at  the  end  of  the  first  year  after 
«.   Cotten,  8  Jones  Eq.  395  ;  although  testator's  death  if    payable  generally 
equity  would  protect  against  waste  if  (i.  e.,  annually),  Kerrigan  «.  Kerrigan, 
alleged,  Morris «.  Lapham,  88  O.  St.  588.  3  Redf.  517  ;  and  at  the  end  of  the  first 
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after  that  event  (r).  Where  an  annuity  is  expressly  directed  to  com- 
mence within  the  year,  as  at  the  first  quarter-day  after  the  testator's 
death  (s),  or  where  an  annuity  is  given  with  a  direction  that  it  shall 
be  paid  monthly  (t),  the  money  will  be  due  at  the  first  quarter-day  in 
the  former  case,  and  at  the  end  of  the  first  month  after  the  testator's 
death,  in  the  latter,  although  not  payable  by  the  executor,  till  the  end 
of  the  year  (m).  Where  a  testator  giv«s  an  annuity  to  A.  for  life,  and 
directs  the  first  payment  to  be  made  within  one  month  from  his,  the 
testator's  death,  the  annuity  commences  from  the  death  of  the  tes- 
tator ;  and  though  the  first  year's  payment  is  due  at  the  appointed 
time,  the  payment  for  the  second  year  does  not  become  due  till  the 
end  of  the  year  («).  Where  a  testator  gives  an  annuity  to  A.  for  life, 
payable  *quarterly,  the  first  payment  to  be  made  within  eighteen 
months  after  his  death  ;  the  annuity  does  not  commence  till  fifteen 
months  from  the  death  of  the  testator  (y). 

A  distinction  was  taken  by  Lord  Eldon,  in  Gibson  v.  Bott  (a),  be- 
tween an  annuity  and  a  legacy  for  life  :  24  "  If  an  annuity,"  Bequests  for  ufe, 
said  his  lordship,  "is  given,  the  first  payment  is  paid  at   remainder  over : 


quarter  if  payable  quarterly,  Wiggln 
«.  Sweet,  6  Met.  194.  Where  the 
income  of  an  estate  is  given  to  A.  for 
life,  and  by  a  codicil  an  annuity  is  given 
to  B.  for  life,  B.'s  annuity  runs  from 
testator's  death,  and  not  from  A.'s 
death.  Simmons  v.  Hubbard,  50  Conn. 
574.  But  if  the  will  distinctly  fixes 
a  later  period,  it  will  of  course  govern  ; 
e.  g.,  where  an  annuity  is  given  to  a 
daughter  "  during  her  natural  life " 
commencing  with  her  fifteenth  year. 
Kearney  ■».  Kearney,  2  C.  E.  Gr.  59. 

(r)  By  Lord  Eldon,  in  Gibson  v.  Bott, 
7  Ves.  96,  97,  and  in  Fearns  v.  Young, 
9  Ves.  553.  Stamper  «.  Pickering,  9 
Sim.  176.  See  also  Houghton  v.  Frank- 
lin, 1  Sim.  &  Stu.  393,  where  Sir.  J. 
Leach  observes,  that  as  a  will  speaks  at 
the  death  of  a  testator,  it  must  be  in- 
tended that  the  payment  of  an  annual 
sum  given  by  it  is  to  commence  from 
that  period,  unless  there  be  some  cir- 
cumstances or  expressions  in  the  will 
to  control  that  intention.    But  in  Storer 


®.  Prestage,  3  Madd.  168,  his  honor 
said,  that  "when  annuities  are  given 
out  of  a  residue,  and  there  is  no  time  of 
payment  mentioned  in  the  Will,  it  may 
be  questioned  whether  the  principle 
must  not  be  the  same  as  if  there  were 
one  tenant  for  life  of  the  residue,  and 
the  annuities  be  payable  only  from 
the  end  of  one  year  after  the  testator's 
death." 

(s)  Storer  v.  Prestage,  3  Madd.  167. 

(<)  Houghton  v.  Franklin,  1  Sim.  & 
Stu.  390. 

(m)  See  ante,  p.  *1154 

{x)  Irvin  «.  Ironmonger,  3  Russ.  & 
M.  531. 

(y)  Ibid. 

(z)  7  Ves.  96. 

34.  Thus,  a  trust  of  certain  funds  to 
pay  the  interest  to  A.  for  life  with  re- 
•mainder  to  B.,  is  not  an  annuity,  but  a 
life  estate  in  the  designated  fund,  and 
the  income  begins  one  year  after  testa- 
tor's death.  Welsh  v.  Brown,  14  Vroom 
37.  But  see,  contra,  Cooke  o.  Meeker, 
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the  end  of  the  year  from  the  death  ;  but  if  a  legacy  is  given  for 
life,  with  remainder  over,  no  interest  is  due  till  the  end  of  two  years. 
It  is  only  interest  of  the  legacy  ;  and  till  the  legacy  is  payable,  there 
is  no  fund  to  produce  interest"  (a). 

However,  a  difEerent  doctrine  prevails  with  respect  to  a  bequest  of 
\h&  residue  of  personal  estate  for  life,  with  remainder  over: 25  For 
the  later  decisions  have  established  that  the  person  taking  the  residue 
for  life  is  entitled  to  the  income,  in  some  shape  or  other,  from  tlie 
death  of  the  testator  (5). 

But  some  difficulty  exists  in  applying  this  doctrine  in  instances 
where  the  testator  has  directed  the  residue  to  b6  invested  in  specified 
securities  :  And  the  rule  in  cases  of  such  a  nature  appears  not  to  be  yet 
exactly  settled. 

In  La  Terriere  v.  Bulmer  (c),  Sir  Anthony  Hart,  V.-C,  held,  that 
the  tenant  for  life  of  a  residue,  which  was  directed  to  be  laid  out  in 
certain  securities,  was  entitled  to  the  income  accrued  in  the  first  year 
after  the  testator's  decease,  on  such  parts  of  the  testator's  estate  as 
were  invested  at  his  death  *in  the  proper  securities,  and  on  such 
parts  as  were  afterward  so  invested  within  the  same  year  ;  but  that 
the  income  before  such  investment  formed  part  of  the  capital  of  the 


36  N.  Y.  15 ;  Estate  of  Flickwire, 
136  Pa.  St.  374.  This  distinction  also 
affects  the  question  as  to  the  application 
of  principal  funds  to  make  up  a  defici- 
ency in  the  annuity.  See  supra,  p. 
*1212.  But  if  the  will  directs  the  pay- 
ment of  an  annual  sum  to  A.  on  every  1st 
of  April  of  his  life,  such  payments  begin 
with  the  next  April,  although  scarcely 
three  months  after  testator's  death. 
Cray  v.  Herder,  1  Dick.  (N.  J.)  416. 

(a)  It  is  a  doubtful  point  whether  a 
sum  of  money,  directed  to  be  placed 
out  to  produce  an  annuity,  is  to  be  con- 
sidered as  a  legacy  payable  at  the  end 
of  a  year,  or  as  an  annuity,  payable 
from  the  death :  ib.  97. 

25.  Such  gift  carries  the  residuary 
income  from  testator's  death.  Law- 
rence 11.  Security  Co.,  56  Conn.  428; 
Van  Blarcom  e.  Dager,  4  Stew.  (N.  J.) 
783  ;  Stout  «.  Stout,  17  Id.  479  ;  Mul- 
ford  «.  Mulford,  15  Id.  68;  Corle  ». 
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Monkhouse,  2  Dick.  (N.  J.)  73  ;  Griggs 
e.  Veghte,  Id.  179;  although  the  residue 
cannot  be  then  ascertained  exactly. 
Green  «.  Green,  3  Stew.  (N.  J.)  451, 
afEd.  as  Green  v.  Blackwell,  5  Id.  768. 
But  if  the  will  directs  semiannual  pay- 
ments, the  first  payment  cannot  be  de- 
manded until  the  end  of  the  first  year 
after  testator's  death.  Marsh  v.  Taylor, 
16  Stew.  (N.  J.)  1. 

(4)  Angerstein  «.  Martin,  1  Turn.  &R. 
332.  Hewitt  v.  Morris,  1  Turn.  &  Russ. 
241.  La  Terriere  «.  Bulmer,  2  Sim.  18. 
Dimes  v.  Scott,  4  Russ.  195.  Douglas  e. 
Congreve,  1  Keen,  410.  Taylor  v. 
Clarke,  1  Hare,  161.  Macpherson  v. 
Macpherson,  1  Macq.  H.  of  L.  243.  But 
see  contra,  Taylor  v.  Hibbert,  1  Jac.  & 
"Walk.  308.  Stott  ».  HoUingworth,  3 
Madd.  161.  Griffith  ».  Morrison,  1  Jac, 
&  Walk.  811,  note,  and  Amphlett  «. 
Parke,  1  Sim.  375. 

(c)  2  Sim.  18. 
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residue.  In  Dimes  v.  Scott  {d),  the  testator  directed  the  residue  of 
his  personal  estate  to  be  converted  into  money,  and  invested  in  gov- 
ernment or  real  securities  in  trust  for  A.  for  life,  and  after  his  death 
for  B. :  Part  of  the  estate  consisted  of  a  share  which  the  testator  liad 
in  an  Indian  loan  bearing  interest  at  ten  per  cent. :  After  it  had  been 
determined  that  a  conversion  ought  to  have  been  made  into  three  per 
cent,  stock  at  the  end  of  a  year  after  the  testator's  death  (e),  a  ques- 
tion arose,  whether  the  tenant  for  life  was  entitled  to  the  interest 
actually  made  during  the  year  :  and  it  was  held  by  Lord  Lyndhurst, 
that  the  tenant  for  life  should  be  allowed  during  that  period,  in  lieu 
of  the  actual  income,  the  dividends  on  so  much  three  per  cent,  stock 
as  the  proceeds  of  the  property,  if  converted  at  the  end  of  that  year, 
would  have  purchased.  In  Douglas  v.  Congreve  (/"),  a  testator 
bequeathed  the  residue  of  his  estate  and  effects  real  and  personal  to 
trustees,  upon  trust  to  convert  the  same  into  government  securities  in 
their  own  names,  and  to  pay  the  interest  and  dividends  thereof  to  M. 
S.  for  her  life,  and  after  her  decease  to  pay  and  transfer  such  residue 
in  equal  moieties  to  the  person  therein  mentioned  :  And  Lord  Lang- 
dale,  M.  R.,  said,  that  in  a  case  where  there  is  no  direction  to  accumu- 
late, and  therefore  no  direction  to  add  interest  to  capital,  it  appeared 
to  him  more  likely  to  have  been  the  intention  of  the  testator  that^ 
until  the  lapse  of  such  convenient  time  as  may  be  allowed  to  the 
executor  to  make  the  conversion  directed  by  the  will,  the  tenant  for 
life  should  enjoy  the  interest  actually  accrued  ;  and  if  it  should  be 
held,  as  in  Dimes  v.  Scott,  that  the  conversion  ought  to  be  made  in  a 
year,  his  lordship  thought  that  no  inconvenience  could  follow  from 
allowing  the  tenant  for  life  the  interest  of  the  residue,  making  interest 
as  it  stood  *at  the  time  of  the  testator's  death,  until  the  end  of  one 
year,  or  so  much  of  that  year  as  should  elapse  before  the  conversion 
of  the  residue  according  to  the  direction  of  the  will  :  And  the  learned 
judge  held  accordingly.  In  Taylor  v.  Clarke  {g),  Wigram,  V.-C, 
considered  that  Douglas  v.  Congreve  and  Dimes  v.  Scott  could  not 
stand  together,  and  his  lionor  s.aid,  that  he  felt  bound  to  follow  the 
authority  of  the  latter  case,  and  did.  accordingly  act  upon  it,  although 
he  expressed  his  own  unfettered  opinion  to  be,  that  La  Terriere  v. 
Bulmer  was  altogether  right,  and  th.at  so  far  as  that  case  is  impugned 
by  the  decision  of  Dimes  v.  Scott,  the  latter  decision  was  to  be 
regretted.     However,  in  Morgan  v.  Morgan  (A),  Romilly,  M.  R.,  not 

((i)  4  Russ.  195.  {g)  1  Hare,  161. 

(«)  See  vost,  p.  *1248.  (/t)  14  Beav.  72,  92. 

(/)  1  Keen,  410. 
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only  considered  himself  bound  to  follow  the  decision  in  Dimes  v 
Scott,  and  adopted  accordingly  the  principle  there  laid  down,  but 
added  that  it  seemed  to  him  to  be  that  which  was  least  open  to 
objection  (i).  . 


(i)  See  Accord.  Re  Llewellyn's 
Trusts,  29  Beav.  171.  Yates  i>.  Yates, 
28  Beav.  637.  Holgate  ».  Jennings,  34 
Beav.  633.  Brown  «.  Gellatly,  L.  R.  3 
Ch.  751.  Porter  ».  Baddeley,  5  C.  D. 
543.  See  also  Macpherson  «.  Mac- 
pherson,  1  Macq.  H.  of  L.  343.  The 
rule  in  Dimes  ®.  Scott  applies  wliere  se- 
curities ought  to  be  converted,  and  in 
such  case  the  tenant  for  life  will  be  en- 
titled to  the  dividends,  upon  so  much 
three  per  cent,  stock  as  the  proceeds 
would  have  purchased  at  the  end  of  the 
year.  The  rule  does  not  apply  where 
there  is  a  prohibition  against  conver- 
sion :  Green  ».  Britton,  1  De  G.  J.  & 
S.  649,  for  in  such  case,  as  in  the  case 
where  the  testator  has  authorized  re- 
tention of  the  fund  in  specified  securi- 
ties other  than  those  which  a  court  of 
equity  would  approve,  the  tenant  for 
life  is  entitled  during  the  continuance 
of  the  investment  to  the  specific  in- 
come :  Brown  «.  Gellatly,  L.  R.  2  Ch. 
751.  La  Terriere  «.  Bulmer,  3  Sim.  18. 
Caldecott  v.  Caldecott,  1  Y.  &  C.  Ch. 
313,  337.  Where  there  is  no  prohibi- 
tion against  conversion  but  merely  a 
power  to  delay  conversion,  and  in  the 
meantime  to  maintain  the  investment 
or  user  as  it  was  at  the  testator's  death, 
the  property  must  be  valued  as  of  the 
time  of  the  testator's  death,  and  the 
tenant  for  life  will  have  four  per  cent, 
on  such  value  as  falling  within  the  third 
division  pointed  out  by  Parker,  V.-C, 
in  Meyer  ».  Simonsen,  5  De  G.  &  S.723, 
which  divisions  are  the  following  : — 
First,  where  the  subject-matter  of  the 
bequest  is  either  invested  in  the  funds 
or  in  some  security  of  which  the  court 
approves,  mere  conversion  is  not  neces- 
sary, and  the  tenant  for  life  takes  the 


interest  of  the  fund  as  it  is,  and  the 
corpus  belongs  to  those  in  remainder. 
The  second  class  is  where  part  of  the 
estate  can  be  sold  and  converted  so  as 
not  to  sacrifice  the  interest  of  the  tenant 
for  life  or  of  the  remainderman ;  such 
a  case  is  one  of  partial  conversion  and 
the  proceeds  of  the  part  converted  must 
be  laid  out  on  the  permanent  securities 
approved  of  by  the  court,  of  which  the 
tenant  for  life  will  take  the  interest  and 
the  remainderman  the  corpus.  The 
third  class  is  where  the  property  is  so 
laid  out  as  to  be  secure  and  to  produce 
a  large  annual  income,  but  is  not  capa- 
ble of  immediate  conversion  without 
loss  and  damage  to  the  estate  as  in  Gib- 
son «.  Bott,  7  Ves.  89  ;  Caldecott  v. 
Caldecott,  1  Y.  &  C.  Ch.  313,  and  Re 
Llewellyn's  Trust,  39  Beav.  171.  There 
the  rule  is  not  to  convert  the  property 
but  to  set  a  value  upon  it  and  to  give 
the  tenant  for  life  four  per  cent,  on  such 
value,and  the  residue  of  the  income  must 
then  be  invested  and  the  income  of  the 
investment  paid  to  the  tenant  for  life, 
but  the  corpus  must  be  secured  for  the 
remainderman.  In  calculating  the  value 
of  a  reversionary  interest  of  property 
within  the  third  division,  although  gen- 
erally the  value  is  to  be  taken  as  at  the 
end  of  one  year  from  the  testator's 
death  according  to  tables  of  life  aver- 
age, yet,  if  the  reversion  has  fallen  in 
before  valuation,  the  estimate  must  be 
on  the  assumption  that  the  reversion 
would  fall  in  when  it  actually  did. 
Wright  i>.  Lambert,  6  C.  D.  649.  It  is 
to  be  observed,  with  regard  to  funds 
which  are  found  to  be  in  a  proper  state 
of  investment,  that,  although  the  tenant 
for  life  of  the  residue  is  entitled  to  the 
income  of  that  property  from  the  death 
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*With  respect  to  cases  where  the  testator  simply  bequeaths  all  the 
residue  of  his  personal  estate  for  life  with  remainder  over,  without 


of  the  testator  (Angerstein  ®.  Martin,  1 
Turn.  &  Russ.  333.  Hewitt  v.  Morris, ' 
ibid.  341),  yet  these  authorities  clearly 
show  that  supposing  a  testator  has  a 
large  sum,  say  50,000^.  in  the  funds, 
and  has  only  lO.OOOZ.  worth  of  debts, 
the  executors  will  be  justified,  as  be- 
tween themselves  and  the  whole  body  of 
persons  interested  in  the  estate,  in  deal- 
ing with  it  as  they  think  best  in  the  ad- 
ministration. But  the  executors,  ■when 
ithey  have  dealt  with  the  estate,  will  be 
taken  by  the  court  as  having  applied  in 
payment  of  debts  such  portion  of  the 
fund  as,  together  with  the  income  of 
that  portion  for  one  year,  was  necessary 
for  the  payment  of  the  debts.  The  ex- 
ecutors must  not  be  taken  to  have  ap- 
plied the  -whole  income.  Until  the  debts 
and  legacies  were  paid  there  would  have 
been  no  interest  which  by  any  possi- 
bility could  have  come  to  the  tenant  for 
life.  It  is  necessary  to  ascertain  what 
part,  together  with  the  income  of  such 
part  for  a  year,  would  be  wanted  for 
the  payment  of  debts,  legacies,  and 
other  charges  during  the  year,  and  the 
proper  and  necessary  fund  must  be  as- 
certained by  including  the  income  for 
one  year  which  may  arise  upon  the  fund 
which  may  be  so  wanted.  See  the  judg- 
ment of  Wood,  V.-C,  in  Allhusen  ». 
Whittell,  L.  R.  4  Eq.  395-303,  303. 
This  rule  was  applied  to  real  estate  in 
Marshall  «.  Crowther,  3  C.  D.  199. 
With  regard  to  contingent  legacies,  the 
tenant  for  life  i^  entitled  to  the  inter- 
mediate income  of  the  fund  set  apart  to 
meet  them.  That  fund  is  residue  until 
it  is  wanted.  Allhusen  v.  Whittell 
{uM  sup.). 

It  is,  however,  obvious,  that  the  lan- 
guage of  a  will  may  be  such  as  to  en- 
title the  tenant  for  life  to  receive  the 
actual  income  of  the  testator's  property 


in  specie,  as  it  stood  at  his  death,  and 
nothing  more  or  less  until  the  property 
shall  be  actually  converted,  or  at  all 
events,  until  it  might  have  been  so,  but 
for  improper  delay :  See  Wrey  v.  Smith, 
14  Sim.  303.  Mackie  ».  Mackie,  5  Hare, 
70.  Sparling  v.  Parker,  9  Beav.  534. 
Again,  the  claim  of  the  tenant  for  life 
to  any  income  at  all  during  the  year 
may,  of  course,  be  controlled  by  an  op- 
posite disposition  of  the  income  before 
investment.  Thus,  where  a  residue  is 
directed  to  be  laid  out  In  land,  to  be 
settled  on  a  person  for  life,  with  remain- 
der over,  and  the  interest  to  accumulate 
until  the  money  is  so  laid  out,  the  ac- 
cumulation shall  cease  at  the  end  of  the 
year  from  the  testator's  death,  and  from 
that  period  the  legatee  for  life  will  be 
entitled  to  the  interest :  Sitwell  i>.  Ber- . 
nard,  6  Yes.  530.  Stair  v.  Macgill,  1 
Bligh,  N.  S.  663.  Vigor  «.  Harwood, 
13  Sim.  173.  Tucker  «.  Boswell,  5 
Beav.  607.  Macpherson  v.  Macpherson, 
1  Macq.  H.  of  L.  349.  See  also  Parry 
«.  Warrington,  6  Madd.  155.  Grelsley 
V.  Lord  Chesterfield,  13  Beav.  388. 

As  to  the  allocation  of  profits  to  in- 
terest and  capital  under  a  partnership 
deed,  and  the  effect  on  the  interest  of  a 
tenant  for  life,  see  Straker  v.  Wilson, 
L.  B.  6.  Ch.  503. 

Where  the  testator  directed  a  sale  of 
his  real  estate  with  all  convenient  speed 
after  his  death,  and  that  the  produce, 
together  with  his  residuary  personal  es- 
tate, should  be  invested,  and  the  divi- 
dends be  paid  to  one  for  life,  and  further 
directed  that  the  trustee  should  stand 
possessed  of  the  trust  moneys  and  rents 
and  profits  until  sale  and  investment; 
and  the  land  remained  unsold  ;  Sir  J. 
Leach,  M.  E.,  said  that  the  tenant  for 
life,  by  the  clear  language  of  the  will, 
was  not  entitled  to  the  rents  and  profits 
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any  direction  to  invest  it  in  any  particular  *manner,  it  must  be 
observed,  that,  as  between  the  tenant  for  life  and  the  remainder- 
man,26  where  the  residue  consists  in  part,  or  wholly,  of  property  in 


of  the  residuary  real  estate  until  it  had 
been  sold  and  the  produce  invested  : 
That  it  was  consistent  with  principle 
and  authority,  that  twelve  months  should 
be  considered  as  the  time  within  which 
the  sale  might  reasonably  have  been 
made :  And  that  from  that  time 
the  tenant  for  life  was  entitled  to 
the  rents :  Vickers  «.  Scott,  3  M. 
&  K.  500. 

36.  Where  the  general  residuary 
estate  or  the  income  of  the  residue  is 
given  to  one  for  life,  with  remainder 
over,  the  executor  should  convert  the 
estate  into  money  and  pay  to  the  life 
tenant  the  income,  and  not  the  residuary 
assets  of  the  estate.  2  Kent  Com. 
353 ;  Jones  v.  Stites,  4  C.  E.  Gr.  324  ; 
.  Healey  v.  Toppan,  45  N.  H.  343  ;  Bran- 
noch  ».  Stocker,  76  Ind.  558.  And  the 
same  rule  applies  to  a  general  bequest  of 
all  testator's  "estate,"  Welsch  «.  Belle- 
ville, S.  B.  94  111.  191 ;  or  "property," 
Dole  v.  Johnson,  3  Allen  364  ;  Ritch  «. 
Morris,  78  N.  C.  377 ;  although  in  a 
later  case  in  the  same  state  this  rule 
was  confined  strictly  to  property  desig- 
nated in  the  will  as  "  residuary,"  Britt 
v.  Smith,  86  N.  C.  305.  In  such  cases 
the  life  tenant  is  entitled  to  the  income 
produced  by  the  estate  before  sale  and 
reinvestment,  as  well  as  afterward,  when 
the  sale  has  been  delayed.  Minot  ». 
Thompson,  106  Mass.  583. 

On  the  other  hand,  the  life  tenant  is 
entitled  to  the  specific  assets  constitut- 
ing the  residue  where  it  is  so  intended 
by  the  will,  Corle  »,  Monkhouse,  2  Dick. 
(N.  J.)  73 ;  Homer  ».  Shelton,  3  Met. 
194 ;  although  the  property  maybe  per- 
ishable, like  vessels,  Lee  ».  Babcock, 
18  Stew.  (N.  J.)  353 ;  or  furniture  and 
family  stores,  Ackerman  «.  Vreeland, 
1  McCart.  23.  In  some  cases  the  inten- 
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tion  seems  to  have  been  deduced  from 
the  character  of  the  property  itself,  as 
in  a  residuary  bequest  consisting  of 
slaves.  Evans  ».  Inglehart,  6  Gill  &  J. 
171.  And  in  Maine,  the  rule  giving 
the  legatee  of  specific  chattels  for  life 
the  right  to  possession  has  been  applied 
to  general  bequests  of  testator's  "estate," 
Starr®.  McEwan,  69 Me.  334 ;  or  "  prop- 
erty," Whittier  ».  Waterman,  75  Me. 
409  ;  Sampson  a.  Randall,  73  Me.  109  ; 
Warren  v.  Webb,  68  Me.  133.  So,  in 
North  Carolina,  to  a  gift  of  "all  my 
estate  real  and  personal,"  Chambers  «. 
Bumpass,  73  N.  C.  429;  or  of  the- 
"balance  of  my  personal  property  of 
every  description,"  Britt.  «.  Smith,  86 
N.  C.  305. 

The  rule  requiring  investment  of 
residuary  property  and  payment  of  the 
income  only  to  the  life  tenant  has  been 
applied  to  the  bequest  of  a  mortgage 
debt.  Miller  ».  Williamson,  5  Md.  319 ; 
or  to  a  pecuniary  legacy  for  life,  Dorr 
».  Wainwright,  13  Pick.  328  ;  Chisholm 
V.  Lee,  53  Ga.  611  ;  especially  where- 
the  will  expressly  directs  it  to  be  kept 
in  stock  and  the  interest  paid  to  A.  for 
life,  Saunderson  «.  Stearns,  6  Mass.  37  ; 
and  even  where  the  direction  is  that  it 
"  be  paid  to"  the  life  tenant  "  for  her 
use  and  improvement,"  Claggett  v. 
Hardy,  3  N.  H.  147.  And  this  is 
more  plainly  the  case  where  there  is 
an  express  trust  to  invest  and  pay 
the  income  for  life  and  add  the  sur- 
plus income  to  the  capital,  keeping 
the  principal  and  accumulations  in- 
tact forever.  Milhous  «.  Dunham,  78 
Ala.  48. 

The  particular  tenant  becomes  in 
such  cases  a  trustee  for  the  remainder- 
man impliedly  by  the  terms  of  the  will. 
Smith  ■«.  Van  Nostrand,  64  N.  Y.  278  ; 
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its  nature  perishable,  and  daily  wearing  out,  such  as  leaseholds  (not 
specifically  given),  *the  tenant  for  life  will  not  be  entitled  to  the 
annual  produce  which  the  property  so  wearing  out  is  actually  making, 
but  to  interest  from  the  death  on  the  estimated  value  (It).  And  it  is 
a  general  rule  (usually  called  the  rule  in  Howe  v.  Lord  Dartmouth),  that 
where  personal  property  is  bequeathed  for  life,  with  remainder  over, 
and  not  specifically,  it  is  to  be  converted  into  the  three  per  cents.,  subject, 
in  the  case  of  a  real  security,  to  an  inquiry,  whether  it  will  be  for  the 
benefit  of  all  parties :  and  the  tenant  for  life  is  entitled  only,  upon 
that  principle  {}).     And  it  appears  to  be  now  established  *with  respect 


Matter  of  Denton,  103  N.  Y.  200; 
Brooks  v.  Brooks,  12  S.  C.  433  ;  Cal- 
houn ».  Ferguson,  3  Rich.  Eq.  160.  In 
other  cases  the  executor  is  prima  facie 
trustee.  Dole  v.  Johnson,  mipra  ;  Clag- 
gett  s.  Hardy,  supra.  So,  where  the 
gift  is  expressly  of  the  income.  Carson 
«.  Carson,  6  Allen  397.  The  court  will 
appoint  a  trustee,  and  until  it  does  so 
the  executor  will  hold  as  trustee.  Dorr 
V.  Wainwright,  13  Pick.  338.  In  Con- 
necticut, the  statute  provides  for  such 
appointment  (1888  G.  S.  §  559).  Such 
trustee  is,  however,  only  for  the  secu- 
rity of  the  remainderman,  and  a  cred- 
itor cannot  complain  of  the  insufiBcient 
form  of  release  by  the  remainderman 
upon  which  payment  was  made  to  the 
life  tenant.  Crane  ».  Moses,  13  S.  C. 
561. 

(k)  Gibson  «.  Bott,  7  Ves.  89.  Fearns 
«.  Young,  9  Ves.  553.  3  Rop.  Leg.  398, 
3rd  edit.  The  general  rule  being  that, 
where  property  is  invested  on  a  security 
of  a  wasting  character,  that  must  be 
realized,  or,  if  not  realized  immediately, 
then  the  tenant  for  life  is  only  entitled 
to  interest  on  the  realized  value.  But  a 
testator  can  say  what  he  likes,  and  if 
he  chooses  to  say  that  the  investment 
may  be  continued  or  the  sale  of  it  may  be 
postponed,  and  that  the  profits  arising 
from  such  security  in  the  meantime 
shall  be  paid  to  the  tenant  for  life,  he 
can  do  so.  It  is  not  sufficient  that 
trustees  should  exercise  discretionary 


power  given  to  them  to  postpone  con- 
version that  the  tenant  for  life  should 
get  the  profits  till  conversion  :  Brown 
J).  Gellatly,  L.  R.  3  Ch.  751,  757.  This 
will  not  aifect  the  rights  of  beneficia- 
ries ;  but,  when  a  testator  has  himself 
expressly  directed  what  shall  be  done 
with  the  income  accruing  during  the 
period  the  sale  is  postponed,  the  general 
rule  does  not  apply :  Re  Chancellor,  26 
C.  D.  43.  It  will  be  observed  that  this 
case  differs  from  Brown  «>.  Gellatly  by 
the  presence  in  the  former  case  of  an 
express  direction  that  the  profits  pend- 
ing conversion  should  be  paid  to  the 
tenant  for  life. 

(Q  Howe  «.  Lord  Dartmouth,  7  Ves. 
137,  a.  Ante,  pp.  *1037,  *1038.  Rail- 
way shares,  unless  within  sect.  3  of  the 
Trust  Investment  Act,  1889,  must  be 
converted  :  Thornton  ».  Ellis,  15  Beav. 
193.  But  this  general  rule  does  not  at- 
tach upon  property  of  a  testator  who 
makes  his  will  and  dies  in  India,  leav- 
ing property  and  a  family  there,  unless 
the  parties  come  to  this  country ;  and 
then  the  person  in  remainder  is  entitled 
to  have  the  fund  brought  here  and  in- 
vested :  Holland  «.  Hughes,  16  Ves.  111. 
Dividends  in  a  public  company  earned 
before  the  testator's  death,  but  declared 
afterward,  form  income,  and  not  corpus: 
Bates  V.  Mackinley,  31  Beav.  380.  See 
also  McLaren  v.  Stainton,  37  Beav.  460  : 
reversed  3  De  G.  F.  &  J.  203.  Gilly 
0.  Burley,  33  Beav.  618.  Lock  v.  Ven- 
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to  the  application  of  this  rule,  that  the  tenant  for  life  is  to  be  allowed, 
as  from  the  death  of  the  testator,  the  income  of  such  parts  of  the 
personal  estate  as  were  at  his  death,  and  have  remained,  in  a  state  of 
investment  which  ought  to  be  recognized  and  allowed  to  be  continued 
by  a  court  of  equity  (m).  But  that  with  regard  to  those  parts  of 
the  personal  estate  which  neither  were  at  the  testator's  death,  nor 
have  since  been,  in  such  a  state  of  investment  as  ought  to  be  recog- 
nized and  allowed  to  be  continued  by  the  court,  they  must  be  valued 
as  at  a  period  of  one  year  after  his  death  ;  and  interest  from  his 
death,  on  the  value  so  taken,  not  exceeding  four  per  cent.,  must  be 
paid  to  the  tenant  for  life  {n). But  though,  for  the  purpose  of 


ables,  37  Beav.  598.  Post,  p.  *1303. 
Where  trustees,  without  authority,  lent 
trust  money  at  interest  at  51.  per  cent.. 
It  was  held  that  the  tenant  for  life  was 
entitled  to  the  whole  interest,  and  that 
the  remainderman  had  no  right  to  insist 
that  the  excess  of  the  interest  beyond 
the  dividend,  which  would  have  been 
produced,  if  the  money  had  been  in- 
vested in  consols,  formed  capital : 
Stroud  i>.  Gwyer,  38  Beav.  130.  (See 
also  Ibbotson  v.  Elam,  L.  B.  1  Eq. 
188.) 

(ot)  It  should  be  noted  that  though 
the  general  rule  in  Howe  v.  Lord  Dart- 
mouth remains  in  full  effect,  yet  it  is  no 
longer  absolutely  necessary  to  invest 
either  in  the  three  per  cents,  or  on  real 
security,  for  since  the  decision  of  that 
oa.se  various  statutes  have  enlai-ged  the 
class  of  securities,  in  which  an  execu- 
tor or  trustee  may  invest.  The  act  now 
in  force  is  the  Trust  Investment  Act, 
1889  (53  &  53  Vict.  c.  33),  which  enables 
an  executor  or  trustee,  unless  expressly 
forbidden  by  the  instrument  (if  any) 
creating  the  trust,  to  invest  in  any  of 
the  securities  mentioned  in  sect.  8  of 
the  act,  whether  the  trust  was  created 
before  or  after  the  passing  of  the  act. 
See  'post,  p.  *1710. 

(n)  Caldecott  v.  Caldecott,  1  Y.  & 
Coll.  Ch.  C.  313,  737.  See  also  Turner 
V.  Newport,  3  Phill.  Ch.  C.  14.    14  Sim. 


33.     Cox    0.   Cox,   L.   B.   8   Eq.  343. 
Wilkinson  v.  Duncan,   33  Beav.  469. 
Wright  «.  Lambert,  6  C.  D.  649.    Be 
Chesterfield's    Trusts,   24   C.   D.   643. 
Beavan  v.  Beavan,  34  C.  D.  649,  n.    In 
Meyer®.  Simonsen,  5  De  G.  &  Sm.733, 
a  testator  gave  the  residue  of  his  real  and 
personal  estate  to  trustees,  upon  trust, 
to  pay  to  his  widow,  or  permit  her  to 
receive,  the  income  and    profits,  and 
after  her  death  he  gave  the  capital  over : 
The  will  contained  no  direction  as  to 
the  conversion  of  his  estate  :  Part  of  it 
consisted   of    13,000/.,    invested   in   a 
partnership  :  Under  a  stipulation  in  the 
deed    of    partnership,    the    surviving 
partner  gave  a  warrant  of  attorney  to 
the  executors  of  the  testator,  securing 
payment  of  that  sum  by  installments  of 
1,500/.   a  year,  with  interest  at  5  per 
cent,  on  the  unpaid  balances  :   And  it 
was  held,  by  Parker,  V.-C,  that  the 
rule  in  Howe  ®.  Lord  Dartmouth,  as 
applied  to  this  case,  required  the  trus- 
tees not  to  convert  the  property,  but  to 
set  a  value  on  it,  and  to  give  the  tenant 
for  life  4lI.  per  cent,  on  the  value,  and 
to  invest  the  residue  of  the  surplus  in- 
come, paying  the  income  of  these  in- 
vestments to  the   tenant  for  life,  and 
appropriating  the  corpus  to  the  remain- 
derman.    See  Accm-d.  Be  Llewellyn's 
Trust,  39  Beav.  171. 
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determining  the  *amount  of  income  to  wliich  the  teniint  for  life  is 
entitled,  the  property  must  be  thus  feigned  to  be  in  a  proper  state  of 
investment  at  that  period,  it  does  not  follow  that  he  can  demand  pay- 
ment of  an  income  to  that  amount,  until  the  property  in  respect  of 
wfiich  it  is  payable  shall  be  gotten  in  (o). 

his  residuary  personal  estate  to  trustees 
upon  trust  for  conversion,  with  power 
to  postpone  such  conversion  at  their 
discretion,  and  to  hold  the  proceeds 
upon  trust  for  a  person  for  life  with 
remainder  over,  and  such  residue  in- 
cludes outstanding  personal  estate,  the 
conversion  of  which  the  trustees  in  the 
exercise  of  their  discretion  postpone  for 
the  benefit  of  the  estate,  and  which 
eventually  falls  in  some  years  after  the 
testator's  death,  as,  for  instance,  a 
mortgage  debt  with  arrears  of  interest, 
or  arrears  of  an  annuity  with  interest, 
or  moneys  payable  on  a  life  -policy. 
Such  outstanding  personal  estate 
should,  on  falling  in,  be  apportioned 
as  between  capital  and  income  by  as- 
certaining the  sum,  which  put  out  at  in- 
terest at  four  per  cent,  per  annum  on  the 
day  of  the  testator's  death,  and  accumu- 
lating at  compound  interest  calculated 
at  tbat  rate,  with  yearly  rests  and  de- 
ducting income  tax,  would,  with  the 
accumulation  of  interest,  have  pro- 
duced at  the  day  of  receipt  the  amount 
actually  received,  and  the  sum  so  ascer- 
tained should  be  treated  as  capital  and 
the  residue  as  income  :  Re  Chesterfield's 
Trusts,  24  C.  D.  643,  following  Beavan 
v.  Beavan,  ih.  649,  n.  Ee  Hobson,  55 
L.  J.  Ch.  422.  Re  Flower,  62  L.  T. 
217.  If  leaseholds  which  a  tenant  for 
life  is  entitled  to  enjoy  in  specie,  are 
taken  corapulsorily  under  the  Lands 
Clauses  Consolidation  Act  or  sold  under 
the  Settled  Estates  Act,  the  purchase 
money  should  be  invested  in  an  annuity 
having  as  many  years  to  run  as  the 
original  lease,  and  the  proceeds  paid  to 
the  person  entitled  to  the  proceeds  of 
the  leasehold  Askew  ».  Woodhead,  14 
[*1260] 


(o)  Taylor  v.  Clarke,  1  Hare,  161, 170. 
This  principle  is  applied  where  there  is 
a  deficiency  in  the  assets.  Thus,  where 
an  obligor  covenanted  to  pay  three 
months  after  his  death  a  fund  to  trus- 
tees, upon  trust  to  a  tenant  for  life  and 
remainderman  with  interest  from  the 
date  of  his  death  until  payment,  and, 
several  years  after  the  obligor's  death, 
assets  were  recovered  which  were  insufli- 
cient  to  fulfill  the  covenant  and  bond,  it 
was  held  that  a  calculation  must  be  made 
of  what  principal  would  at  four  per 
cent,  interest  from  the  obligor's  death 
amount  to  the  sum  recovered,  and  the 
difference,  between  such  principal  and 
the  sum  recovered,  paid  to  the  tenant 
for  life  :  Cox  v.  Cox,  L.  R.  8  Eq.  343. 
The  true  principle  in  all  these  cases  is 
that  neither  the  tenant  for  life  nor  the 
remainderman  is  to  gain  an  advantage 
over  the  other,  neither  is  to  suffer  more 
damage  in  proportion  to  his  estate  and 
interest  than  the  other  suffers.  The  two 
must  share  the  loss  in  the  same  way  as 
they  would  have  shared  it  had  it  oc- 
curred when  they  first  became  entitled 
in  possession.  Re  Grabowski's  Settle- 
ment, L.  R.  6  Eq.  13,  is  distinguishable 
because  there  tlie  intention  was  to  settle  a 
specific  fund  and  not  the  debt,  what- 
ever it  might  amount  to.  In  making 
the  valuation  in  cases  where  the  tenant 
for  life  dies  before  the  assets  are  recov- 
ered, the  valuation  must  be  made  ac- 
cording to  the  fact  and  not  according 
to  the  tables  of  life  average.  See 
Wright «.  Lambert,  6  C.  D.  649,  follow- 
ing Wilkinson  ».  Duncan,  23  Beav.  469, 
which  was  not  altered  by  Brown  n.  Gel- 
latly,  L.  R.  3  Ch.  751.  The  principle 
applies  where  a  testator  has  bequeathed 
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*The  rule  in  Howe  v.  Lord  Dartmouth  amounts  to  this,  that  where 
there  is  a  residuary  bequest  of  personal  estate  to  be  enjoyed  by 
several  persons  in  succession,  a  court  of  equity,  in  the  absence  of  any 
evidence  of  a  contrary  intention,  will  assume  that  it  was  the  intention 
of  the  testator  that  his  legatees  should  enjoy  the  same  thing  in  suc- 
cession, and  as  the  only  means  of  giving  effect  to  such  intention,  will 
direct  the  conversion  into  permanent  Investments  of  a  recognized 
character  of  all  such  parts  of  the  estate  as  are  of  a  wasting  or  rever- 
sionary character,  and  also  all  such  other  existing  investments  as 
•are  not  of  the  recognized  character,  and  are  consequently  deemed  to 
be  more  or  less  hazardous  (^).  This  presumed  intention  of  the  testa- 
tor may  of  course  be  rebutted  *by  the  words  of  his  will.  Accord- 
ingly, as  there  has  ah-eady  been  occasion  to  show,  where  the  bequest  to 
the  tenant  for  life  is  specific,  the  legatee  in  remainder  is  not  entitled  to 
have  the  property  so  converted,  notwithstanding,  by  reason  of  its 
being  a  decreasing  fund,  the  legacies  over  may  altogether  fail  (g). 
So  where  the  bequest  is  not  "  specific,"  in  the  strict  sense  of  the 
expression,  yet  if  the  court  find  in  the  will  an  indication  of  intention 
that  the  property  is  to  be  enjoyed  in  its  existing  state,  that  intention 
must  be  carried  into  effect,  and  the  property  shall  be  so  enjoyed  (r).27 


C.  D.  27,  34,  per  Jesael,  M.  R.  Where 
in  such  a  case  the  purchase  money  was 
invested  in  consols  it  was  held  after  the 
death  of  the  tenant  for  life  that  her 
estate  was  entitled  to  the  difference 
between  the  dividends  received  by  her 
and  the  aggregate  amount  of  the  rental 
which  would  have  been  received  dur- 
ing her  life  :  Jeffreys  v.  Connor,  28 
Beav.  328.  And  where,  under  similar 
circumstances,  the  tenant  for  life  out- 
lives the  term  he  will  be  entitled  to  the 
whole  fund  :  Re  Beaufoy's  Estate,  1 
8m.  &  ai£E.  30.  See  also  45  &  46  Vict, 
c.  38,  s.  34,  Settled  Land  Act,  1882,  as 
to  sales  under  that  act.  As  to  the 
mutual  rights  of  tenants  for  life  and 
remaindermen  in  respect  .of  renewable 
leases  and  the  duties  of  trustees  with 


regard  to  them,  see  Lewin  on  Trusts, 
Chap.  XV. 

(p)  Macdonald  v.  Irvine,  8  C.  D.  101, 
112,  per  Baggallay,  L.  J. 

(g)  Vincent  v.  Newcombe,  Younge, 
599.  Lord  i>.  Godfrey,  4  Madd.  455. 
Cockran  v.  Cockran,  14  Sim.  248. 
Bethune  v.  Kennedy,  1  My.  &  Cr.  114. 
And  see  ante,  p.  *1037.  As  to  what 
constitutes  a  specific  legacy,  see  ante, 
p.  *1019,  et  seg. 

(r)  Ante,  pp.  *1038,  et  seg.  Collins 
V.  Collins,  2  M.  &  K.  702.  Alcock  i). 
Sloper,  2  M.  &  K.  699.  Pickering  ®. 
Pickering,  4  M.  &  Cr.  289.  Good- 
enough  V.  Tremamondo,  2  Beav.  512. 
Vaughan  v.  Buck,  1  Phill.  Ch.  C.  75. 
Harvey  «.  Harvey,  5  Beav.  134. 
Daniel  v.  Warren,  2  Y.  &  C.  C.  C.  390. 


27.  In  the  following  cases  the  life 
tenant  has  been  held   entitled  to  the 
possession  of  the  property  itself  :  a  be- 
quest of  personal  property  to  testator's 
[*1251]        [*1252] 


wife  for  lif  e  "  to  hold  for  her  own  benefit 
as  long  as  she  lives,  in  a  manner  that 
shall  be  divided  equally  among  the 
heirs  at  her  decease,"  Johnson  ®.  Goss, 
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If    personal     chattels     are     bequeathed     to    A.     for    life,     re- 
mainder   to    B.,    'A.    will    be    entitled    to    the    possession    of    the 


Hinves  v.  Hinves,  3  Hare,  609.  Cafe 
«.  Bent,  5  Hare,  24.  Hubbard  ». 
Young,  10  Beav.  303.  Hynt  ».  Scott, 
1  De  G.  &  Sm.  319.  Burton  v.  Mount, 
3  De  G.  &  Sm.  383.  Neville  «.  Fortes- 
cue,  16  Sim.  333.  Harris  v.  Poyner, 
1  Drew.  174.  Crowe  v.  Crisford,  17 
Beav.  507.  Marshall  v.  Bremner,  2  Sm. 
&  G.  337.  Vachell  v.  Roberts,  33  Beav. 
140.  Hind  v.  Selby,  23  Beav.  373. 
Wearing  v.  Wearing,  28  Beav.  99. 
Skirving  v.  Williams,  24  Beav.  375. 
Holgate  «.  Jennings,  34  Beav.  633. 
Boys  ®.  Boys,  38  Beav.  436.  Rowe  ». 
Rowe,  39  Beav.  376.  Green  v.  Britten, 
1  De  G.  J.  &  S.  649.  Wilday  «.  Sandys, 
L.  R.  7  Eq.  455.  Re  Sewell's  Estate, 
L.  R.  11  Eq.  80.  Thursby  v.  Thursby, 
L.  R.  19  Eq.  395.  Gray  «.  Siggers,  15 
C.  D.  74.     Re  Chancellor,  36  C.  D.  43. 


Re  Sheldon,  39  C.  D.  50.  For  cases 
where  the  court  has  not  been  able  to 
find  such  intention,  see  Lichfield  v. 
Baker,  13  Beav.  447.  (See  also  2  Beav. 
481.)  Benn  «.  Dixon,  10  Sim.  636. 
Caldecott  ».  Caldecott,'  1  Y.  &  C.  C.  C. 
313.  Sutherland  v.  Cooke.  1  Coll.  498. 
Johnson  v.  Johnson,  3  Coll.  441. 
Chambers  d.  Chambers,  15  Sim.  183. 
Morgan  v.  Morgan,  14  Beav.  37. 
Thornton  v.  Ellis,  15  Beav.  193. 
Blann  v.  Bell,  3  De  G.  M.  &  G.  775. 
Murton  «.  Markby,  18  Beav.  136. 
Hood  «.  Clapham,  19  Beav.  90.  Jebb 
«.  Tugwell,  30  Beav.  84.  Brown  o. 
Gellatly.  L.  R.  3  Ch.  751.  Tickner  «. 
Old,  L.  R.  18  Eq.  432.  Porter  v. 
Baddeley,  5  C.  D.  542.  Macdonald  v. 
Irvine,  8  C.  D.  101. 


138  Mass.  433;  "the  use"  of  all  tes- 
tator's personal  property  to  his  wife  for 
life,  Patterson  «.  Stewart,  38  Mich. 
402 ;  Fox  V.  Senter,  83  Me.  295 ; 
"the  use  and  control  of  all  my  per- 
sonal property  on  the  farm  ...  to  use 
and  enjoy  for  her  comfort  and  sup- 
port "  .  .  "  after  her  death  what  is 
left,"  bequeathed  over,  Getman  «. 
McMahon,  30  Hun  531,  without  re- 
quiring security  ;  residue  to  wife  for 
life,  with  remainder  to  children,  "  to  be 
used,  managed,  and  improved  by  her  at 
her  discretion  for  the  benefit  of  herself 
and  children  "  during  widowhood  "  and 
no  longer,"  Lynde  v.  Estabrook,  7 
Allen  68,  without  accounting  for  things 
consumed  in  the  use  ;  a  pecuniary  leg- 
acy to  testator's  father  and  mother  for 
their  use  and  support  for  life  and  "  any 
part  remaining"  to  A.,  Copeland  ». 
Barron,  72  Me.  206.  So,  a  direction 
that  testator's  widow  "shall  have  and 
receive  one-third  of  my  personal  prop- 


erty "  for  life.  Weeks  d.  Weeks,  5  N. 
H.  326,  without  giving  security.  So, 
to  testator's  wife  to  choose  and  keep 
during  widowhood  "  such  personal 
property  as  she  may  think  proper,"  and 
executors  to  sell  "  such  property  as 
may  then  be  left,"  German  ».  German, 
27  Pa.  St.  116,  without  security  or 
account.  So,  where  a  power  of  sale  is 
given  to  the  life  tenant,  Pelham  v. 
Taylor,  1  Jones  Eq.  121,  without  se- 
curity ;  or  the  estate  is  given  to  tes- 
tator's wife  for  life  charged  with  main- 
tenance of  a  son,  and  there  is  a  direction 
to  sell  after  wife  dies,  Straub's  Ap- 
peal, 1  Pa.  St.  86,  without  security  ;  or 
the  estate  is  given  to  the  wife  for  life 
with  power  of  sale  and  charged  with 
maintenance  of  children  and  with  re- 
mainder "  in  any  of  the  same  then  left 
by  her,"  Matter  of  Oertle,  34  Minn.  173, 
without  security.  So,  a  pecuniary  leg- 
acy to  A.  for  life  "to  be  paid  over  to 
her  as   her   individual    property"   at 
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goods,28  upop  *signing  and  delivering  to  the  executor  an  inventory 
Inventory  by  leg-  of  them  admitting  their  receipt,  expressing  that  he  is 
atee  for  life.  entitled   to   them   for   life,   and    that   afterward    they 

belong  to  the  person  in  remainder  (s).29  The  old  practice  of  the 
Court  of  Chancery  was  to  require  the  tenant  for  life  to  give  security 
for  the  protection  of  the  remainderman  :  But  such  security  is  not 
now  required,  unless  a  case  of  danger  is  shown  (<).3'' 


twenty-one,  Stone  ®.  McEckron,  57 
Conn.  194,  without  security ;  or  with 
a  recital  that  she  is  "  already  in  posses- 
sion of  the  greatest  part,"  and  directing 
investment  after  A.'s  death,  Boyd  «. 
Dennis,  6  Gill  &  J.  35.  But  although 
the  testator  gives  his  real  and  personal 
property  to  his  wife  for  life  "  with  full 
power  of  sale  and  control,"  and  ap- 
points her  executor,  if  her  co-executor 
allows  her  to  take  it  with  the  avowed 
purpose  of  consuming  it,  it  will  be 
cause  for  revocation  of  letters.  Fern- 
hacher  «.  Fernbacher,  4  Dem.  337. 

38.  The  life  tenant  is  entitled  to  pos- 
session of  the  specific  thing  bequeathed, 
Howland  «.  Howland,  100  Mass.  333  ; 
subject  to  the  liability  of  the  articles 
bequeathed  (such  as  furniture)  wearing 
out  in  the  use  of  the  first  taker. 
Christler  d.  Meddis,  6  B.  Mon.  35. 
And  this  has  been  held  to  be  true  of 
a  mortgage  bequeathed  to  testator's 
wife  for  life  in  Proctor  «.  Robinson,  35 
Mich.  284,  even  to  the  extent  of  its  con- 
sumption by  her.  But  see,  contra,  as 
to  the  bequest  of  a  mortgage  debt. 
Miller  n.  Williamson,  5  Md.  319.  Where 
specific  personal  property  is  delivered 
to  the  life  tenant  he  must  give  an  in- 
ventory to  the  executor  with  an  ac- 
knowledgment that  he  holds  the  proj)- 
erty  for  life  and  subject  to  the  ultimate 
rights  of  the  remainderman,  De  Peyster 
».  Clendining,  8  Paige  295  ;  and  this  is 
expressly  required  by  statute  in  Gali- 
fomia  (1885  C.  C.  §  1365)  and  Montana 
(1887  C.  8.  §  517). 

An  executory  devise  limited  after 
[*1253] 


a  life  estate  does  not  give  any  right  to 
an  expectant  beneficiary  to  intervene 
to  prevent  waste  by  a  life  tenant. 
Matthews  «.  Hudson,  81  Ga.  120.  And 
an  executor's  rights  cease  when  he  has 
delivered  the  property  to  the  life  tenant, 
and  he  cannot  after  the  life  tenant  has 
died  in  possession  recover  it  from  third 
parties  for  the  estate  or  the  remainder- 
men.    Weeks  v.  Jewett,  45  N.  H.  540. 

(s)  Slanning  i>.  Style,  3  P.  Wms.  386. 
Leeke  n.  Bennett,  1  Atk.  471.  Bill  «, 
Kinaston,  2  Atk.  83. 

39.  De  Peyster  ».  Clendining,  8  Paige 
393.  So  too,  under  a  bequest  for  life 
of  "  everything  I  may  leave,"  Westcott 
«.  Cady,  5  Johns.  Ch.  334 ;  or  a  legacy 
to  A.  for  life,  with  contingent  remainder 
over.  Estate  of  Mellon,  16  Phila.  323. 
But  where  the  residuary  personal  prop- 
erty is  bequeathed  to  the  executor  for 
life,  and  sale  is  postponed  until  his 
death,  it  lias  been  held  that  he  need  not 
give  an  inventory,  although  his  estate 
must  account  at  his  death.  Brooks  v. 
Brooks,  13  S.  C.  423;  Calhoun  ». 
Ferguson,  3  Rich.  Eq.  160. 

(0  Foley  V.  Burnell,  1  Bro.  C.  C.  379. 
Conduitt  i>.  Soane,  1  Coll.  385. 
■  30.  Where  the  residuary  estate  is 
bequeathed  for  life,  security  should  be 
required  of  the  life  tenant  on  delivery  of 
possession  to  him.  Matter  of  Gillespie, 
18  Abb.  N.  C.  41  ;  Whlttemore  v.  Rus- 
sell, 80  Me.  397.  Where  power  of  dis- 
posing of  the  residue  is  given  to  the  life 
tenant,  possession  should  be  given  to 
her  on  her  furnishing  proper  security. 
Livingston  v.  Murry,  68  N.  Y.  485.     So, 


Ch.  IV.  §  IV.]      At  what  time  Legacies  to  he  paid. 


707 


It  may  here  be  observed,  that  a  gift  for  life  of  things  qum  ipsousu. 

eonsumuniur,  as  corn  and  wine,  if  specific,  is  an  abso-  „.„  .     ,..     . 

.                                                             .\.  Gift  for    life   of 

uite  gift  of  the  property  :  but  if  residuary,  the  things  t^i'ngs  guce  ipso 

,           , ,         ,     ,      .                     .    ,                    "^                      °  nsu  consumuntur. 

must  be  sold  and  the  interest  of  the  produce  paid  to  the 
legatee  for  life  (m).31  . 


where  the  residue  is  given  to  testator's 
wife  subject  to  be  half  divested  on  her 
death  without  issue  surviving,  she 
should  give  security  to  the  value  of  one- 
half.  Koppenhaffer's  Appeal,  87  Pa.  St. 
191.  And  in  some  states  security  by 
the  life  tenant  is  a  condition  to  his  be- 
ing put  into  possession  of  any  legacy  of 
personal  property,  Clarke  «.  Terry,  34 
Conn.  176  ;  Mason  v.  Pate,  34  Ala.  379 ; 
or  money,  Kinnard  ».  Kiunard  5  Watts 
108.  In  Connecticut,  the  life  tenant 
must  give  security  unless  the  will 
directs  the  contrary,  Sanford  ».  Gil- 
man,  44  Conn.  461  (1888  G.  8.  §  559) ; 
and  the  debt  of  the  legatee's  husband 
forming  part  of  the  legacy  must  be 
taken  into  account  in  fixing  the  amount 
of  the  bond.  Security  Co.  v.  Harden- 
burgh,  53  Conn.  169. 

Security  may  always  be  required  by 
a  court  of  equity  even  where  the  life 
tenant  is  an  executor.  Van  Dusen's 
Appeal,  103  Pa.  St.  224.  But  not  where 
the  will  makes  him  trustee  of  the  fund. 
Estate  of  Lindsay,  14  Phila.  269.  But 
if  the  order  directing  payment  to  the 
life  tenant  does  not  require  security,  it 


cannot  be  impeached  by  an  adminis- 
trator collaterally.  Calhoun  v.  Whittle, 
56  Ala.  138.  In  Alabama,  a  court  of 
equity  may  order  payment  to  a  life 
tenant  on  proper  security,  but  the  Pro- 
bate Court  cannot.  Dean  v.  Hart,  62 
Ala.  308.  In  Connecticut,  the  statutory 
authority  of  the  Court  of  Probate  to 
require  security  does  not  affect  the 
original  authority  of  the  Court  of  Chan- 
cery to  do  so.  Security  Co.  v.  Harden- 
burgh,  53  Conn.  169. 

In  the  absence  of  statutory  or  judicial 
requirement,  however,  a  legatee  for  life 
is  entitled,  without  security,  to  posses- 
sion of  the  estate  bequeathed,  Homer  v. 
Shelton,  2  Met,  194  ;  or  of  the  money 
legacy,  Hodge  ».  Hodge,  72  N.  C.  616  i 
Camp  «.  Smith,  68  N.  C.  537 ;  and 
security  can  only  be  required  on  evi- 
dence of  danger,  Sutton  ».  Craddock, 
1  Ired.  Eq.  134  ;  Gardner  v.  Harden,  2 
McCord  Eq.  32;  Horah  v.  Horah, 
Winst.  Eq.  107.  SuflScient  cause  has 
been  found  in  the  fact  of  the  legatee 
being  a  non-resident,  Montfort  «.  Mont- 
fort,  24  Hun  120  ;  or  a  married  woman 
and  non-resident,  Clarke  v.  Terry,  34 


(«)  Randall  ».  Russell,  3  Meriv.  194. 
Andrew  v.  Andrew,  1  Coll.  690.  See 
Porter  'o.  Tournay,  8  Ves.  314.  Ac- 
cording to  the  old  rule  of  the  common 
law,  a  bequest  of  a  term  of  years,  or  of 
a  personal  chattel,  passed  the  whole 
property,  and  no  remainder  could  be 
limited  after  it.  But  the  objection  was 
removed  by  changing  the  name  from 
remainders  to  executwy  bequests.  Man- 
ning's Case,  8  Co.  94,  J.  95,  a.  2 
Saund.  338,  k. 

31.  Major  v.  Herndon,  78  Ky.   123. 


Wootten  1).  Burch,  2  Md.  Ch.  190. 
So,  household  furniture  and  wearing 
apparel.  Dole  v.  Stimson,  3  Allen  364. 
But  a  remainder  in  farm  stock  and 
utensils  is  good  so  far  as  they  remain, 
with  no  obligation  on  the  part  of  the 
life  tenant  to  replace  what  is  used  up. 
Major  V.  Herndon,  supra.  In  Cou'^ 
necticut,  the  statute  makes  absolute  such 
gifts  of  "live  stock,  provisions,  wear- 
ing apparel,  or  personalty  consumed  by 
using"  (1888  G.  S.  §  560). 
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Fai'ming  stock  and  implements  of  husbandry  are  not  things  quijB 
ipso  usu  consumuntur  within  this  rule  (x).  Where  a  wine  merchant, 
possessed  of  a  large  stock  of  wine,  by  his  will  gave  everything  he 
died  possessed  of  to  his  wife  for  life,  it  was  held  that  she  took  abso- 
lutely the  wine  which  the  testator  had  for  his  private  use,  but  a  life 
interest  only  in  that  kept  for  the  purpose  of  trade  (y). 

Where  the  legatee  is  an  infant,  the  executor  cannot  safely  pay  him, 
,  or  any  other  person  on  his  account,  until  he  attains 

infant.  twenty-one,  unless  under  the  provisions  of  the  statute 

36  Geo.  III.  c.  52,  B.  32.  In  certain  cases,  indeed,  he  may  apply  the 
interest  of  the  legacy  to  the  maintenance  of  the  infant :  This  subject 
will  be  pursued  hereafter,  together  with  *the  inquiry  as  to  the  proper 
person  to  whom  legacies  are  to  be  paid  (»). 

If  a  legacy  be  given  to  A.  to  be  paid  at  twenty-one,  and  the  inter- 
mediate interest  is  not  given,  and  A.  dies  before  that 

Payment      when  ....  .  ■       c  i 

Jegatee  dies  nn-  period,  his  representative  must  wait  tor  the  money 
until  A.,  if  living,  would  have  attained  twenty-one  (a)  : 
But  where  interest  is  given  during  the  minority,  and  the  legatee  dies 
under  age,  his  executors  or  administrators  will  be  entitled  immediately 
•on  his  death  (6). 32 


Conn.  176  ;  or  without  pecuniary  re- 
sponsibility, and  about  to  remove  from 
the  state,  Hudson*.  Wadsworth,  8  Conn. 
348.  So,  where  the  life  tenant  is  irre- 
sponsible, has  removed  from  the  state, 
and  threatens  to  deprive  the  remainder- 
man of  the  property.  Langworthy  v. 
Chadwick,  13  Conn.  42.  Demand  of 
security  for  the  life  tenant  for  a  money 
legacy  is  left  discretionary  with  the  ex- 
ecutor in  New  Jersey  by  statute.  Mat- 
ter of  Ryerson,  11  C.  E.  Gr.  43  (1877 
Eev.  583,  §  8).  But  the  court  may  re- 
quire security,  if  there  is  danger  of 
loss  ;  e.g.,  where  the  life  tenant  has  no 
property,  and  the  fund  is  insufficient  for 
her  support.  Howard  v.  Howard,  1 
C.  E.  Gr.  486.  And  even  where  the 
will  directs  a  legacy  to  brothers  and 
sisters  for  life,  with  remainder  to  their 
heirs,  "  to  be  paid  to  them  on  their  own 
responsibility,"  one  sister  threatening 
to  dispose  of  the  property  in  order  to 
defeat  her  son's  interest  may  be  enjoined 
[*1254] 


and  security  required  other.  Sherman 
V.  Sherman,  9  Stew.  (N.  J.)  135.  But  a 
life  tenant  will  not  be  required  to  give 
security  simply  because  she  is  a  married 
woman.  Rowe  v.  White,  1  C.  E.  Gr. 
411. 

(»)  Groves  v.  "Wright,  2  Kay  &  J. 
347.  But  see  Breton  v.  Mockett,  9  C. 
D.  95. 

(3^)  Phillips  «.  Beal,  33  Beav.  25. 
Cockayne  ».  Harrison,  L.  R.  13  Eq.  433. 

(is)  Infra,  pp.  *1261,  et  seq. 

{a)  Crickett  ».  Dolby,  3  Ves.  13. 

(6)  Cloberry  ii.  Lampen,  3  Freem.  35. 
Crickett  v.  Dolby,  3  Ves.  13.  But  if  a 
legacy  be  payable  out  of  land  at  a 
future  day,  although  given  with  interest 
in  the  meantime,  if  the  legatee  die  be- 
fore the  day  of  payment,  the  court  will 
not  direct  the  legacy  to  be  raised  until 
the  time  for  payment  arrives :  Gawler 
«.  Standerwick,  2  Cox,  15. 

32.  To  same  effect  see  Mumford  v. 
Rochester,  4  Redf .  451.    But  if  a  legacy 
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Again,  in  case  a  legacy  be  left  to  A.  at  twenty-one,  and  if  he  die 
before  that  period  then  to  B.,  and  A.  dies  before  he  attains  his  age, 
B.  sliall  be  entitled  immediatelj^ ;  33  for  he  does  not  claim  under  A., 


to  A.  is  charged  on  land  devised  to  B., 
and  payable  in  installments  after  A.  ar- 
rives at  twenty-one,  and  over  on  his 
death,  and  A.  dies  before  reaching 
twenty-one,  no  action  lies  until  A.'s 
twenty-first  birthday,  and  then  only 
against  the  laud.  Cann  v.  Fidler,  63 
Ind.  116.  A  fortiori,  where  the  will 
created  a  fund  to  accumulate  for  grand- 
children as  they  arrived  at  the  age  of 
twenty-one,  and  over  if  they  died  be- 
fore then  without  issue,  giving  the 
income  for  their  support  and  mainte- 
nance until  they  reached  the  age  of 
eighteen,  on  the  death  of  one  before 
that  age  her  share  of  the  principal  goes 
over  and  cannot  be  taken  for  her  pre- 
vious support  and  maintenance,  or  for 
expenses  attending  her  sickness  and 
death.  Fowler  v.  Colt,  7  C.  E.  Gr.  44. 
33.  Where  the  property  is  given  to 
testator's  wife  until  the  youngest  child 
attains  the  age  of  twenty-one,  (for  sup- 
port of  herself  and  children),  and  then 
one-third  to  her  and  two-thirds  to  the 
children,  and  the  balance  to  the  chil- 
dren at  her  death,  on  the  wife's  death 
before  the  youngest  child  is  twenty-one 
the  children  over  twenty-one  may  take 
their  shares  at  once.  Chesley  «.  Sher- 
burne, 56  N.  H.  303.  But  payment  of 
legacies  to  several  children  as  they 
arrive  at  the  age  of  twenty-six  will  not 
be  anticipated  and  made  to  them  as  they 
severally  arrive  at  their  majority,  where 
the  intermediate  income  is  given  to  all 
the  children  as  tenants  in  common. 
Merritt  «.  Richardson,  14  Allen  239. 
A  different  result  was,  however,  readily 
reached  in  the  case  of  Fabens  «.  Fabens, 
141  Mass.  395,  where  the  income  of 
the  residue  was  given  to  testator's  wife 
and  children  for  life,  and  the  principal 
reserved   in  trust    for    the    children's 


heirs,  the  issue  of  each  child  being 
allowed  to  take  his  share  without  await- 
ing the  death  of  the  others.  But  where 
the  will  directed  distribution  after  five 
years,  and  bequeathed  $5000  to  his  son 
A.'s  wife  if  A.  died  without  issue  before 
that  time,  the  legacy  to  A.'s  wife  is  not 
payable  at  once  on  A.'s  death  before  the 
expiration  of  five  years.  Estate  of 
Schott,  78  Fa.  St.  40.  So,  if  land  is 
devised  to  A.  charged  with  the  support 
of  testator's  widow  and  with  certain 
legacies  payable  three  years  after  tes- 
tator's death  or  upon  the  widow's 
death,  they  will  be  payable  on  the  hap- 
pening of  the  last  event  (which  was  in 
this  case  the  widow's  death).  Miller  v. 
Philip,  5  Paige  573.  And  neither  C.  nor 
his  children  can  sue  before  the  children 
are  twenty-one  on  a  legacy  to  C.  "  to  be 
divided  among  his  children  when  they 
arrive  at  the  age  of  twenty-one  years," 
Holdefer  v.  Teifel,  51  Ind.  343  ;  except 
to  require  or  question  the  investment 
of  the  fund  bequeathed,  Graveley  «. 
Graveley,  20  S.  C.  93 ;  although  a 
court  of  equity  may  for  proper  cause 
change  the  payment  of  income  from 
semiannual  (as  directed  by  the  will) 
to  quarterly  payments,  Stephen  d.  Mil- 
nor,  9  C.  E.  Gr.  358.  But  the  court 
will  not  direct  executors  to  turn  over  an 
incomplete  fund  to  trustees  where  the 
will  directs  them  to  pay  certain  annui- 
ties until  they  can  turn  over  to  desig- 
nated trustees  a  sufficient  fund  to  pro- 
vide therefor.  Barry's  Appeal,  103  Pa. 
St.  130. 

The  time  for  payment  of  a  legacy  is 
often  designated  ly  the  will  in  terms 
requiring  judicial  construction.  Thus, 
where  the  payment  of  a  legacy  is 
charged  on  land  devised,  and  no  time  of 
payment  is  named,  it  will  be  payable 
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but  the  devise  is  a  distinct  substantive  bequest,  to  take  efEect  on  the 
contingency  of  A.'s  dying  during  his  minority  (c). 

It  should  here  be  remarked,  that  where  a  testator  gives  a  legatee  an 
A  legacy  of  a  fle-  absolute  vested  interest  in  a  deiined  fund,  so  that,  accord- 
abs^ntdy  i7ply^  '"g  *»  t^'^  ordinary  rule,  he  would  be  entitled  to  receive 
one^  *"  nwttlth-  ^^  <>i^  attaining  twenty-one,  but  by  the  terms  of  the  will 
fs^'fnrtlCT^poBt-  payment  is  postponed  to  a  subsequent  period,  e.  g.  till 
poned  by  the  will,  ^he  legatee  attains  the  age  of  twenty-five,  the  court  will. 


on  the  devise  taking  efEect  in  possession ; 
e.  g.,  at  the  end  of  a  life  estate  on  which 
the  devise  is  limited  in  remainder, 
Spence  o.  Robins,  6  Gill  &  J.  507  ; 
although  the  land  was  to  remain  under 
the  management  of  the  executors  until 
the  devisee  should  become  twenty-one 
years  old,  Perry  v.  Hale,  44  N.  H.  363. 
So,  where  the  land  was  devised  to  A.  at 
the  age  of  twenty-one,  charged  with  a 
legacy  to  B.  payable  at  his  maturity  or 
marriage,  and  B.  died  under  age  and 
unmarried  before  A.  attained  the  age  of 
twenty-one.  O'Byrne  d.  O'Byrne,  9  Md. 
513.  In  this  case  the  legacy  was  not 
held  to  be  conditioned  on  the  legatee 
living  until  the  time  fixed  for  its  pay- 
ment. So,  a  legacy  to  A.  on  his  attain- 
ing the  age  of  twenty-one  is  payable 
unconditionally,  he  having  attained 
that  age  before  testator's  death.  Eisner 
v.  Koehler,  1  Dem.  277. 

On  the  other  hand  the  payment  of 
legacies  will  be  postponed  in  favor  of 
a  bequest  of  the  income  of  testator's 
estate  to  his  wife  and  mother  for  life 
where  that  is  evidently  testator's  pri- 
mary object.  Estate  of  Price,'  81  Pa. 
St.  263.  So,  where  certain  stocks  and  a 
liouse  were  devised  to  testator's  wife 
and  niece  for  their  lives  with  direction 
for  the  maintenance  of  the  property  by 
the  executors,  and  the  residue  was 
bequeathed  "  after  their  death"  to  tes- 
tator's heirs.  Whitaker  v.  Whitaker,  13 
Stew.  (N.  J.)  83.  And  more  necessarily 
so,  where  the  bequest  in  remainder  can- 
not be  at  once  defined  ;  e.  s".,  the  "per- 


sonal property  remaining  in  the  execu- 
tor's hands"  at  the  death  of  thevpidow, 
after  payment  of  certain  legacies  and 
charges.  Brearley  ii.  Brearley,  1  Stock. 
21.  But  where  distribution  is  not  to  take 
place  "until  my  daughters  shall  have 
had  their  last  children,"  it  will  not  be 
postponed  beyond  the  time  of  reasonable 
certainty.  Moore  «.  Beauchamp,  5  Dana 
70.  So,  if  executors  are  to  hold  cer- 
tain bank  stock  for  distribution  until 
the  bank's  charter  expires  (which  was 
about  to  occur),  the  legatees  can  demand 
payment  to  them  on  renewal  of  the 
charter.  Barrett  «.  Wright,  13  Pick.  45. 
A  legacy  will  not,  however,  be  made 
payable  before  the  usual  time  by  direc- 
tion to  pay  "  forthwith  .  .  .  as  soon  as 
possible."  White  ».  Donnell,  3  Md.  Ch. 
526. 

(c)  Laundy  «.  Williams,  2  P.  Wms. 
478.  But  where  legacies  were  given  to 
A.,  B.,  and  C,  the  three  co-heiresses  of 
the  testator,  to  be  paid  at  their  respec- 
tive marriages,  and .  if  either  of  them 
should  die,  her  legacy  to  go  to  the  sur- 
vivors ;  and  one  of  them  died  un- 
married ;  it  was  held,  that  the  survivors 
should  not  receive  the  legacy  of  the 
deceased  before  their  respective  mar- 
riages :  for  the  condition,  thpugh  not 
repeated,  was  annexed  to  the  whole, 
whether  it  accrued  by  survivorship,  or 
by  the  original  devise :  Moore  ®.  God- 
frey, 2  Vern.  620.  See  also,  as  to  a 
legacy  charged  on  land,  Feltham  «. 
Peltham,  3  P.  Wms.  371. 
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nevertheless,  order  payment  on  his  attaining  twenty-one  ;  for  at  that 
age  he  lias  the  power  of  charging  or  selling,  or  assigning  it,  and  *the 
court  will  not  subject  him  to  the  disadvantage  of  raising  money  by 
these  means,  when  the  thing  is  absolutely  his  own  (c?).  So,  notwith- 
standing a  legacy  is  directed  to -accumulate  for  a  certain  period,  e.  g. 
until  the  legatee  attains  the  age  of  thirty,  yet  if  he  has  an  absolute 
indefeasible  interest  in  the  legacy,  he  may  require  payment  the 
moment  he  is  competent,  Ijy  reason  of  having  attained  twenty-one,  to 
give  a  valid  discharge  (e). 

Where,  in  the  administration  of  an  estate,  a  court  of  equity  decrees 
the  payment  of  legacies  which  by  the  will  are  directed  Laches  by  neglect 
to  be  invested  in  stock,  it  never  enters  into  the  considera-  directed  to^^e^iald 
tion  whether  the  executor  might  or  might  not  have  been  o°t '•>  s*"'^- 
able,  with  reasonable  diligence,  to  have  provided  for  the  legacies  at  an 
earlier  period,  in  order  to  fix  him  with  such  amount  of  stock  as  at  the 
earlier  period  might  have  been  purchased  with  the  legacy  :  And  the 
reason,  probably,  is,  because  the  difficulty  and  expense  which  would 
attend  such  an  inquiry  in  the  case  of  an  executor,  make  it  more  con- 
venient in  practice  that  the  legacy  should  be  provided  for  in  money 
at  the  time  of  the  administration  by  the  court,  without  reference  to 
the  price  of  stocks  :  But  where  a  legacy  is  given  by  a  will  to  a  trustee, 
who  is  not  an  executor,  and  he  is  directed  to  invest  it  immediately 
upon  receiving  it  in  the  purchase  of  stock,  and  he  receives  it  from 
the  executor,  and  in  the  place  of  such  investment  he  keeps  it  in  his 
own  hands,  his  conduct  is  a  plain  bi-each  of  trust,  and  he  is  clearly, 
answerable  to  his  cestui  que  trust  for  any  loss  by  a  subsequent  rise  in 
the  price  of  stock  :  There  is  in  such  a  case  no  difficulty  or  inconven- 
ience in  ascertaining  the  extent  of  the  loss  :  And  accordingly,  when 
an  executor,  who  happens  also  to  be  *named  a  trustee  of  a  legacy  to 
be  laid  out  in  stock,  has  fully  administered  the  estate,  and  assented  to 
the  legacy,  and  retains  the  legacy  in  his  hands,  not  as  assets  of  the  tes- 
tator, but  as  trustee  of  the  legacy,  then  the  principles  which  would  apply 
to  another  trustee  must  apply  to  him  :  He  is  no  longer  clothed  with 
the  character  of  executor,  but  is,  as  to  the  legacy,  a  mere  trustee  (/). 

id)  Curtis  V.  Lukin,  5  Beav.  147, 155,  133,  141.     Re  Jacob's  "Will,  39  Beav. 

156.     Rocke  «.  Rocke,  9  Beav.  66.     Re  403.     Gosling  «.  Gosling,  Johns.  365. 

Young's  settlement,  18  Beav.  199.  Coventry  v.  Coventry,  3  Dr.  &  Sm.  470. 

(e)  Josselyn  «.  Josselyn,  9  Sim.  63.  Holloway  «.  Webber,  L.  R.  6  Eq.'523. 

Saunders    v.    Vautier,    4    Beav.    115.  See  also  Gott  ®.  Nairne,  3  C.  D.  378. 
1  Cr.  &  Ph.   340.     Greet  v.  Greet,   5  (/)  Byrchall  v.   Bradford,  6  Madd. 

Beav  133.    Re  Colson's  Trusts,  Kay,  13.    S.  C.  iUd.  335,  240. 

[*1255]         [*1256] 
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It  is  necessary,  in  conclusion,  to  advert  to  the  subject  of  the  pay- 
ment  of  legacies  which,  by  the  will,  are  given  payable 
legacies  payable  in  futuro.  Although  legatees  are  not  entitled  in  any 
case  to  receive  their  legacies  before  the  day  of  payment 
arrives,  yet  they  are  entitled  to  go  into  the  Court  of  Chancery,  and 
pray  that  a  sufficient  sum  be  set  apart  to  answer  the  legacy  when  it 
shall  become  due  {g)M 

Thus,  in  Ferrand  v.  Prentice  (A),  a  bill  vas  filed  by  a  legatee  for  the 
security  of  a  legacy  of  200^.,  which  the  executor,  the  defendant,  was 
directed  by  the  will  to  pay  at  the  end  of  ten  years  after  the  death  of 
the  testator  :  The  bill  prayed  that  the  defendant  might  admit  assets 
and  give  security,  or  pay  the  money  into  the  bank  :  And,  although 
no  particular  reasons  were  assigned,  as  wasting  assets,  or  insolvency, 
in  the  defendant,  yet  Sir  Thomas  Clark,  M.  R.,  decreed  that  the 
defendant  should  pay  the  money  into  the  bank,  and  that  he  should 
have  the  interest  in  the  meantime  ;  and  that,  at  the  end  of  the  ten 
years,  the  principal  should  be  paid  to  the  plaintiff.  So  in  Walker  v. 
Cook  (^),  a  legacy  was  left  to  one  to  be  paid  at  the  age  of  twenty- 
four  :  The  legatee  being  only  twelve  years  old,  his  father  filed  a  bill 
that  the  legacy  might  be  invested  in  the  funds  :  And  it  *was  so 
decreed,  though  it  was  declared  that  the  legatee  was  not  entitled  to 
the  money  before  attaining  the  age  of  twenty-four.  So  in  Johnson 
V.  Mills  {k),  the  sum  of  2,000?.  was  left  to  the  testator's  daughter  at 
twenty-one  ;  and  in  default,  to  her  child,  and  if  no  child,  to  one 
Mills  :  A  bill  was  filed  to  secure  the  fund  ;  which  was  opposed  by  the 
executrix,  on  the  ground  there  was  no  danger  of  insolvency  in  the 
case  :  But  Lord  Hardwicke  said,  "  I  thought  nothing  was  better 
settled  than  what  is  now  endeavored  to  be  made  a  question  ;  that 

ig)  By  Lord  Hardwicke,  in  Phipps  v.  indorsed  with  his  name,  and  delivering 

Annesley,  3  Atk.  58.     It  is  otherwise  it  to  the  general  trustee  of  the  lunatic, 

where  the  legacy  is  to  be  raised  out  of  will  amount  to  an  appropriation  of  a 

real  estate :   Gawler  v.  Standerwick,  2  trust  fund  bequeathed  for  an   insane 

Cox,  15.  legatee.      Hills  «.  Putnam,  153    Mass. 

34.  The  court  may  require  security  or  133. 
payment  into  court  of  a  legacy  to  a         (A)  Ambl.   378.     S.  C.  3  Dick.  568. 

minor  payable  at  the  age  of  twenty-one.  S.  C.-fTited  by  Lord  Thurlow,  1  Bro.  C. 

Lupton   1).  Lupton,  3  John.   Ch.  614.  C.  105. 

As  to  what  will  constitute  appropriation  («)  Cited  by  Lord  Thurlow,  in  Green 

by  an  executor  for  a  designated  trust,  v.  Pigot,  1  Bro.  C.  C.  105. 
the  cases  will  be  found  collected  in  a  {k)  1  Ves.  Sen.  383.     S.  C.  cited  by 

later  part  of  this  work.     The  purchase  Lord  Thurlow,  nomine  Johnson  v.  De 

by  an  executor  of  an  annuity  payable  la  Oreuze,  1  Bro.  C.  C.  105. 
to  himself,  inclosing  it  in  an  envelope 
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whenever  a  demand  was  made  out  of  assets  certainly  due,  but  payable 
at  a  future  time,  the  person  entitled  thereto  might  come  against  the 
executor,  to  have  it  secured  for  his  benefit,  and  set  apart  in  the  mean- 
time, that  he  might  not  be  obliged  to  pursue  these  assets  through 
several  hands  :  Nor  is  there  any  more  useful  part  of  the  jurisdiction 
of  this  Court  in  the  administration  of  assets  :  therefore  it  is  admitted 
to  be  done  in  the  case  of  a  legacy  always,  although  contingent  and 
payable  at  a  future  day,  so  that  it  might  fall  into  the  bulk  of  the 
estate  :  and  this  is  done  to  secure  the  interest  of  every  party,  of 
course,  as  a  common  equity,  without  expecting  any  suggestion  of 
insolvency  of  the  executor,  or  of  wasting  the  assets"  (Z). 

Again,  in  Green  v.  Pigot  {m),  a  legacy  o^  5,000Z.  was  given  to  a 
female  infant,  to  be  paid  at  twenty-one  or  marriage,  with  interest  at 
four  per  cent.;  but  if  she  died  before,  it  was  directed  by  the  will  that 
the  legacy  should  sink  into  the  residue  :  And  Lord  Thurlow  ordered 
the  sum  of  5,000?.  (with  interest  at  four  per  cent,  from  the  end  of  a 
year  after  the  testator's  death)  forthwith  to  be  laid  out  in  three  per 
cents.  *in  the  name  of  the  accountant-general,  upon  the  trust  and 
subject  to  the  contingencies  in  the  testator's  will  :  And  his  lordship 
said  that  he  did  ijot  see  any  distinction  as  to  the  legacy  being  contin- 
gent or  merely  future  (w).  So  in  Carey  v.  Askew  (o),  the  testator 
gave  15,000?.  to  his  daughter,  to  be  paid  to  her  at  twenty-one  or 
marriage,  with  interest  in  the  meantime  ;  but  if  she  died  before,  to 
sink  :  And  Lord  Kenyon,  M.  R.,  held,  that  the  money  must  be  imme- 
diately raised  and  appropriated,  although  the  child  might  not  live  to 
attain  her  age,  or  day  of  marriage  (jo). 

However,  it  should  appear  from  the  case  of  Webber  v.  Webber  (A), 
that  where  a  legacy  of  a  certain  sum  of  money  is  given,  on  a  con- 
tingency, the  court  will  not  direct  a  sum  of  stock  belonging  to  the 
estate  to  be  appropriated  to  pay  the  legacy  when  the  contingency 

(0  But  in  Re  Braithwaite,  21  C.  D.  in)  See  Pullen  v.  Smith,  5  Ves.  31, 

131,  it  was  held  that  the  rule  that  if  for  an  instance  of  an  appropriation  on 

personal  property  consisting  of  money  the  application  of  a  contingent  legatee, 

or  stock  is  limited  to  A.  for  life,  and  See  also  the  observation  of  Buller,  J., 

after  his  death  to  B.  absolutely,  it  will  in  Hutoheson  v.  Hammond,  3  Bro.  C. 

be  ordered  into  court  for  administration  C.  144,  145. 

in  an  action  by  B.  for  the  purpose  is  (o)  3  Bro.  C.  C.  58. 

not  absolute,  and  will  only  be  enforced  {-p)  See  also  the  Governesses  Benev- 

as  against  A.  where  there  is  reasonable  ojent    Institution    «.   Rushbridger,    18 

ground,  such  as  danger  to  the  fund,  for  Beav.  467. 

the  application.  (A)  1  Sim.  &  Stu.  311. 

(«t)  1  Bro.  C.  C.  103 
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happens  ;  but  will  direct  the  whole  residue  to  be  paid  over  to  the 
residuary  legatee,  on  his  giving  satisfactory  security :  The  principle  , 
■on  which  this  was  so  ruled  was,  that  the  legatee  being  entitled  to 
receive  a  certain  sum  in  money  when  the  contingent  event  happens, 
the  legacy  is  not  capable  of  being  secured  by  the  present  appropri- 
ation of  any  sum  of  stock  («). 

When  the  appropriation  is  made  under  the  direction  of  the  court, 
it  should  seem,  according  to  the  opinion  of  Lord  Thurlow,  in  Green 
V.  Pigot  (/<;),  that  the  legatee  must  bear  any  losses  and  enjoy  any 
additions  which  the  fluctuation  of  the  price  of  stock  may  cause  :  But 
in  Sitwell  v.  Bernard  (Z),  Lord  Eldon  said,  that  there  had  been  other 
cases  since  Green  v.  Pigot,  in  which  it  had  been  held  not  to  be  the 
legitimate  effect  of  appropriation  to  give  a  larger  interest  than  if 
there  had  been  no  appropriation  :  However,  in  the  subsequent  case 
*of  Burgess  v.  Robinson  (»i),  where  there  had  been  an  investment  of 
500?.  in  stock,  in  pursuance  of  an  order  made  on  the  application  of  a 
trustee,  without  the  consent  of  the  plaintiff,  who  was  entitled  thereto. 
Sir  William  Grant  held  that  the  investment  of  the  money  was  an 
appropriation  by  which  all  parties  were  bound,  and  therefore  that  the 
plaintiff  was  entitled  to  the  stock,  and  all  the  benefit  accrued  from 
the  rise  thereof  (n). 

When  a  fund  has  been  appropriated  for  the  payment  of  an  annuity 

given  by  will,  a  question  may  arise  whether  the  legatee 
secure  bequest  of  is  to  Suffer  the  loss  consequent  on.  the  partial  failure  of 

the  fund.  In  cases  where  the  annuity  is  a  charge  upon 
the  whole  personal  estate,  it  seems  clear  that  the  executor  cannot 
affect  the  legatee's  right  to  the  entire  annuity  by  any  appropriation  (o). 
Thus  in  May  v.  Bennett  {p),  a  testator  having  directed  his  executors 
to  lay  out,  in  what  government  security  they  pleased,  as  m.uch  money 
as  would  produce  a  certain  annual  interest,  and  having  given  that 
annual  interest  to  his  wife  during  her  life,  in  case  she  did  not  marry 
again,  the  executors  invested  in  the  five  per  cents,  a  sum  which  yielded 
dividends  exactly  equal  to  the  specified  income  :  Those  dividends 
were  afterward  diminished  by  the  conversion  of  the  five  per  cents. 

(«•)  By  Sir  John  Leach, V.-C,  1  Sim.  Kimberley  «.  Tew,  4  Dr.  &  W.  139, 

&  Stu.  313,  313.  149. 

{h)  1  Bro.  C.  C.  105,  106.  (o)  Gordon  «.  Bowden,  6  Madd.  343. 

(0  6  Ves.  548.  (p)  1  Russ.  Ohanc.   Cas.   370.    And 

(to)  3  Meviv.  9,  10.  this  was  adopted  in  the  case  of  Car- 

(n)  See    also    Rock   «.   Hardman,   4  mlchael  ».  Gee,  5  App.  Cas.  688. 

Madd.  254,  by  Sir  John  Leach,  V.-C. 
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into  four  per  cents.:  And  Lord  GifPord,  M.  R.,  held,  that  the  widow- 
was  entitled  to  have  the  deficiency  made  good,  either  by  the  sale  from 
time  to  time  of  portions  of  the  appropriated  stock,  or  out  of  any  other 
part  of  the  residue  which  could  be  made  available.  Again  in  Davies 
v.Wattier  (^),  a  testator  having  directed  an  annuity  to  be  paid  out  of 
Jiis  personal  estate,  a  sum  of  five  per  cent,  stock  was,  in  the  course  of 
the  cause,  ordered  to  be  set  apart  to  answer  the  annuity  :  This  fund 
having  become  *insufficient  for  the  purpose,  by  the  conversion  of  the 
five  per  cents,  into  four  per  cents.,  the  deficiency  was  directed  by  Sir 
John  Leach,  V.-C,  to  be  supplied  out  of  another  fund,  to  which  other 
persons  interested  in  the  residue  had  been  declared  to  be  entitled  (r). 
But  it  may  be  otherwise  where  the  appropriation  is  made  in  certain 
stock  by  the  executor  in  conformity  with  the  direction  of  the  testator, 
so  that  the  bequest  may  be  regarded  as  a  gift  of  the  interest  of  the 
particular  stock.  Thus  in  Kendall  v.  Russell  (s),  a  testator  gave  the 
yearly  sum  of  2,000?.  sterling  to  his  wife  for  her  life,  and  after  her 
decease,  to  his  trustees,  upon  the  same  trusts  as  after  declared  con- 
cerning the  yearly  sum  of  3,000?. :  He  then  gave  to  his  trustees  the 
yearly  sum  of  3,000?.  sterling  to  issue  out  of  a  sufiicient  sum  of  stock 
in  tlie  five  per  cents.,  to  be  invested  in  the  names  of  his  trustees  for 
that  purpose,  in  trust  for  his  daughter  for  her  life,  and,  after  her 
•decease,  for  her  children  :  The  trustees  invested  100,000?.  five  per 
cents.,  to  answer  tlie  two  yearly  sums :  The  stock  was  afterward  con- 
verted into  four  per  cents.,  whereby  the  dividends  became  insufiicient 
to  pay  the  yearly  sums :  And  Sir  L.  Shadwell,  V.-C,  held  that  the 
legatees  were  not  entitled  to  have  the  deficiency  supplied  out  of  the 
testator's  residuary  estate.  Where,  although  the  requisite  amount  of 
stock  has  been  appropriated  in  the  name  of  the  executor,  he  after- 
ward sells  it  out  and  wrongfully  applies  the  proceeds  to  his  own  use, 
he  and  all  those  who  may  stand  in  his  place,  including  a  claimant  by 
assio-nment  from  him  for  valuable  consideration,  even  when  made 
before  the  devastavit,  of  his  share  in  the  testator's  residuary  estate, 
are  precluded  from  contending  that  due  provision  was  *made  for  the 

(?)  1  Sim.  &  Stu.  463.  of  some  particular  fund  for  the  pay- 

(r)  See  also  Boyd  v.  Buckle,  10  Sim.  ment  of  it,  the  failure  thereof,  whether 

595,  partial  or  total,  would  probably  be  at 

(«)  3  Sim.   434.     See  also  Bague  «.  his  risk  :  Lumley  on  Annuities,  p.  398. 

Dumergue,   10  Hare,   463.     Baker   ».  But  such  assent  must  be  clearly  estab- 

Baker,  6  H.  L.  C.  616,  628.     Hickman  lished :  See  Arundell  t>.  Arundell,  1  M. 

V.  Lpsall,  3  GifE.  124.     If  the  legatee  of  &  K.  316. 

the  annuity  assents  'o  the  appropriation 
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annuity  ;  and  consequently  the  deficiency  caused  by  the  executor's 
devastavit  must  be  supplied  out  of  his  share  of  the  residue  (<). 

Where  the  existence  and  amount  of  a  testator's  debts  are  con- 
tingent, and  depend  upon  the  result  of  learal  proceed- 

Appropnation  o        3  jr  i    ^  o        jr 

where  the  amount  ings,  before  a  foreign  tribunal,  which  are  not  likely  to 
debts  u  con-  ije  speedily  settled,  the  court,  m  administering  his  assets, 
will  not  be  induced  by  that  circumstance  to  direct  an 
appropriation  of  the  fund  in  court  to  answer  pecuniary  legacies  sub- 
ject to  such  demands  as  creditors  may  eventually  establish  (m). 


SECTION  V. 

To  whom  legacies  are  to  be  paid. 

This  inquiry  is  one  of  great  importance  to  an  executor,  who  must 
be  careful  to  pay  legacies  into  the  hands  of  those  who  have  authority 
to  receive  them.35 


(i)  Morris  o.  Livie,  1  Y.  &  C.  Ch.  C. 
380.  See  also  Barnett  v.  Sheffield,  1 
Be  a.  M.  &  G.  371. 

(«)  Thomas  v.  Montgomery,  1  Russ. 
&  M.  729.    Ante,  p.  *1241. 

35.  Various  modes  of  describing  the 
legatee  have  been  already  considered  In 
Chap.  I  of  this  book.  If  the  election 
between  several  persons,  as  a  daughter  of 
the  testator  and  her  children,  is  left  with 
the  executor,  the  time  for  election  will 
expire  with  the  death  of  the  daughter 
leaving  children,  who  thereupon  take 
as  the  original  legatees.  Howland  v. 
Howland,  11  Gray  469.  If  the  legacy 
is  to  A.'schildren  if  any  after  A. 's  death 
(the  income  meanwhile  to  go  to  the 
residue),  the  executor  will  be  directed 
to  invest  the  principal.  Woodward  i>. 
Dunster,  12  C.  E.  Gr.  84.  So,  if  pay- 
able to  testator's  grandsons  when  they 
arrive  at  the  age  of  twenty-one,  and 
charged  upon  real  estate  devised,  it  may 
be  paid  into  court  under  N.  J.  Rev. 
p.  1248.  Garland  v.  Smiley,  26  Alt.  R. 
164  (N  J.  Eq.). 

Delivery  to  one  of  several  co-legatees 
does  not  bar  the  share  of  an  after-born 
co-legatee.     Waterman  v.  Hawkins,  68 


Me.  156.  So,  payment  by  executor  to 
a  former  trustee  for  past  support  of  an 
insane  son  will  not  satisfy  a  testamentary 
trust  created  for  his  benefit.  Williams 
V.  Gushing,  34  Me.  370.  Although 
payment  to  a  lunatic  legatee  may  be 
compelled  pending  proceedings  de  lu- 
natico  inguirendo.  Estate  of  Halsey,  93 
N.  Y.  48.  If  the  legatee  is  deceased, 
payment  must  be  made  to  the  executor, 
and  not  to  next  of  kin.  Estate  of  Grim, 
15  Phila.  571  ;  Purcell  v.  Carter,  45 
Ark.  299.  And  payment  to  the  legatee's 
surviving  husband  is  not  sufficient  as 
against  other  next  of  kin.  Cannon  «. 
Ulmer,  1  Bailey  Ch.  204.  But  funeral 
expenses  may  be  paid  where  it  is  neces- 
sary without  waiting  for  administration 
on  the  legatee's  estate.  Matter  of  Butler, 
1  Connoly  58.  On  the  other  hand,  one 
who  in  anticipation  of  becoming  the 
administrator  of  a  deceased  legatee 
notifies  the  executor  to  pay  no  one  else 
will  not  thereby  waive  any  lawful  claim 
to  interest  on  being  appointed  admin- 
istrator. Esmond  v.  Brown,  25  Atl.  652 
(R.  I.).  If  personal  property  is  be- 
queathed to  a  married  woman,  embrac- 
ing proceeds  of  real  property,  payment 
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If  a  legacy  be  given  to  A.,  to  be  divided  between  himself  and  his 
family,  and  the  executor  pays  the   legacy  to  A.,  it  is  Legacy  to  a.  and 
well  paid  to  discharge  the  executor  (a;).     So  if  one  was  i>is°famiiy. 
to  give  a  legacy  to  the  senior  Six  Clerk,  to  be  divided  among  himself 
and  the  other  Six  Clerks,  it  would  be  well  paid  to  the  senior  (y). 

It  is  a  general  rule,  that,  where  a  legatee  is  an  infant,  and  would  be 
entitled  to  receive  the  legacy,  if  he  were  of  age,  the  ex-  j  ,    j,     ^ 
ecutor  is  not  justified  in  paying  it  either  to  the  infant, 
or  to  the  father,  ov  any  other  relation  of  the  infant,  on  his  account, 
without  the  sanction  of  a  court  of  equity  (s)  :  36  And  *even  in  the 

to  the  husband  and  administrator  of  the 
legatee  will  be  suflBcient.  Estate  of 
Scott,  137  Pa.  St.  454. 

Where  the  legacy  is  given  in  trust, 
and  no  trustee  is  named,  the  executor  is 


presumed  such  without  bond,  although 
if  so  designated  by  the  v.'ill  a  bond  will 
he  required  from  him  as  from  any 
other.  Groton  «.  Ruggles,  17  Me,  137. 
But  the  Massachusetts  statute  requiring 
bond  from  testamentary  trustees  "for 
minors  or  others  "  does  not  apply  to  a 
trustee  for  a  general  charity.  Lowell's 
Appeal,  32  Pick.  315  (R.  S.  c.  69,  §  1). 
Where  the  executor  pays  to  himself  as 
executor,  and  credits  and  charges  the 
payment,  it  will  be  a  payment  as  be- 
tween himself  and  his  cestui  que  trust. 
Crocker  ®.  Dillon,  133  Mass.  91.  But 
where  a  legacy  is  to  testator's  infant 
grandson  at  twenty-one,  and  income 
meanwhile  to  his  daughter  A.,  pay- 
ment to  the  grandson's  guardian  will 
be  void,  the  testator  having  made  the 
executor  trustee  for  A.  in  such  case. 
Hindman  v.  State,  61  Md.  471.  On 
the  other  hand,  payment  to  a  corpora- 
tion in  trust  for  a  corporation  to  be 
formed  may  be  ratified  by  the  court 
after  approval  by  the  cestui  que  trust. 
Estate  of  Pepper,  1  Pa.  Dist.  148. 

(«)  Cooper  ».  Thornton,  3  Bro.  C.  C. 
96, 186.  Robinson  v.  Tickell,  8  Ves.  142. 
See  the  cases  collected  ante,  p.  *989. 

(y)  Cooper  v.  Thornton,  3  Bro.  C.  C. 
99,  by  Lord  Alvanley. 


(z)  Dagley  v.  Tolferry,  1  P.  Wms. 
385.  S.  C.  nomine  Doyley  «.  Tolferry, 
1  Eq.  Cas.  Abr.  300,  pi.  3.  S.  C.  nomine 
Dawley  «.  Ballfrey,  Gilb.  Eq.  Rep.  103. 
A  contrary  doctrine  was  acted  upon  in 
the  early  case  of  Holloway  «.  Collins, 
1  Chan.  Cas.  245.  S.  C.  1  Eq.  Cas. 
Abr.  303,  pi.  1.  In  Walsh  v.  Walsh,  1 
Drewr.  64,  Kindersley,  V.-C,  under 
special  circumstances  ordered  an  in- 
fant's legacy  of  small  amount  to  be 
paid  to  the  father. 

36.  Where  a  legacy  is  given  to  an 
infant,  the  executor  will  not  be  dis- 
charged by  payment  to  the  infant, 
Quinn  t>.  Moss,  30  Miss.  365  ;  or  to  his 
father,  Whitlo(5k  ».  Whitlock,  1  Dem. 
160  ;  Houghton  ».  Watson,  Id.  399  ;  or 
mother.  Will  of  Hobson,  16  N.  Y. 
Supp.  '871  ;  unless  he  or  she  has  been 
formally  appointed  guardian,  Genet  v. 
Tallmadge,  1  Johns.  Ch.  3 ;  Miles  t>. 
Boyden,  3  Pick.  318.  So,  of  the  de- 
livery of  a  specific  bequest.  Lang  e. 
Pettus,  11  Ala.  37.  But  the  father  may 
sue  as  prochein  ami,  where  the  payment 
is  resisted  on  other  grounds.  Miles  u. 
Boyden,  ubi  supra.  Payment  should  be 
made  to  his  general  guardian  (on  giv- 
ing the  statutory  bond)  or  into  court. 
Toler  V.  Landon,  3  Dem.  337.  And  even 
payment  made  to  a  general  guardian 
(who  was  also  the  husband  of  the  lega- 
tee), if  made  collusively  to  enable  him  to 
use  the  money  for  his  own  benefit,  will 
not  discharge  the  executor.  Altman  ». 
[*1262] 
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case  of  a  legatee  who  has  attained  majority,  payment  to  the  father  is 
not  good,  unless  it  be  made  by  the  consent  of  the  legatee,  or  con- 
firmed by  his  subsequent  ratification  (a).  It  may  happen  that  an 
executor  has,  with  the  most  honest  intentions,  paid  the  legacy  to  the 
father  of  the  infant ;  nevertheless  lie  will  be  held  liable  to  pay  it  over 
again  to  the  legatee  on  his  coming  of  age  :  And  although  such  cases 
have  been  attended  with  many  circumstances  of  hardship  on  the 
executor,  yet  he  has  been  held  responsible,  on  the  policy  of  obviating 
a  practice  so  dangerous  to  the  interests  of  infants,  and  so  naturally 
productive  of  domestic  discord  (5). 

But,  if  a  court  of  equity  can  discover  a  clear  act  of  the  legatee, 
-    .  ,      when  of  age,    confirmatory  of   the  application   of  his 

legatee  after  at-  legacv  bv  the  executor  during  his  minority,  it  will  hold 

taming   •majority        a      j      j  a  /  i         «  i 

of  previous  appii-  him  estopped  from  claiming  a  repayment  (c).  Accord- 
cation  of  legacy.  ,  ■,  -,    ,  tX        ■  ■,       \. 

ingly  Lord  Alvanley  observed  («),  with   reference  to 

the  case  of  Dagley  v.  Tolferry  (e),  "  Although  the  son  acquiesced  a 
great  length  of  time,  still  it  was  competent  to  him,  or  his  representa- 
tives, to  demand  it ;  because  a  contrary  determination  would 
encourage  such  payment,  and  because  the  son  must  acquiesce,  or 
pursue  his  father  ;  or,  which  is  the  same  thing,  by  bringing  his  suit 
against  the  executor,  occasion  his  pursuing  the  father  :  and  that  I  take 
to  be  the  ground  on  which  Sir  John  Trevor  and  Lord  Cowper  went  : 
and  if  the  legatee  did  not  stand  in  that  relation  to  the  person  to  whom 
the  legacy  was  paid,  the  bill  would  be  dismissed."    But  the  intention. 

Wile,  46  N.  Y.  8.  R.  517  ;  S.  C.  19  N.  hand,  if  the  executor  is  guardian  of  the 

Y.  Supp.  500.    But  the  foreign  guard-  infant  legatee  and  charges  himself  as 

ian  of  an  infant  legatee  is  not  entitled  such,  it  will  discharge  him  as  executor, 

to  receive  the  legacy.    Morell «.  Dickey,  Alston  «.  Munford,  1  Brock.  266 ;  and 

1   Johns.    Ch.   153.     A    testamentary  will   charge  his  sureties  as  guardian, 

guardian,  however,  may  do  so,  although  Adams  v.  Gleaves,  10  Lea  367. 

his    appointment    as    guardian  is  not  (a)  Cooper  v.  Thornton,  8  Bro.  C.  C. 

valid,  Matter  of  Lichtenstadter,  5  Dem.  97,  by  Lord  Alvanley.    If  a  suit  was 

214 ;  and  payment  to  a  general  guardian  instituted    in  the  Spiritual  Court  for 

is  insufficient,  if  the  executor  is  directed  an  infant's   legacy  by  the  father,  to 

to  hold  in  trust  for  the  infant  until  he  have  it  paid  into  his  hands,  an  injunc- 

arrives  at  the  age  of  twenty-one,  Hinck-  tion  or  prohibition  would  have  been 

ley  V.  Harriman,  45  Mich.  343.     If  the  granted  :    Eotherham   «.   Fanshaw,    3 

executor   is    named    as    testamentary  Atk,  639. 

guardian  of  the  legatee  and  dies,  pay-  (6)  Toller,  314.    Dagley  v.  Tolferry, 

ment   must   be  made  to    the   general  ubi  supra. 

guardian,  and  not  to  the  administrator  (c)  1  Hop.  Leg,  771,  3rd  edit. 

cum    testmnento    annexo.     Landis    v.  (d)  3  Bro.  C.  C.  97. 

Epstein,  83   Mo.  99.    On   the    other  («)  Ubi  supra. 
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on  the  part  of   tlie   legatee,  to  confirm  such   application   must  be 
unequivocal  (_/). 

*When  the  direction  to  the  executor  is  not  to  pay  the  legacy  to  the 
child,  but  the  bequest  is  made  to  a  trustee  for  him,  the  „ 

.,,    ,         .        .^     ,    .  .  Payment    of    be- 

executor  Will  be  iustined  in  pavins:  the  money  to  the  quest  to  a  trustee 

■         1     ,    .        ,  T  .  „    ,  for  an  infant, 

person  so  appointed  (g).     Hencej  if  the  testator  order 

the  sum  to  be  paid  to  the  father;  he  will  be  a  trustee  for  his  child,  and 

entitled  to  receive  the  money  ;  and  his  receipt  will  be  a  good  discharge 

to  the  executors  {h).     It  seems  clear,  that  the  direction  for  payment 

to  tlie  trustee  must  appear  upon  the  face  of  the  will,  and  cannot  be 

proved  by  parol  evidence  {i). 

But  the  executor  may  discharge  himself  from  all  responsibility, 
with  respect  to  the  payment  of  legacies  due  to  infants,  33  Geo.  iii.  c.  58 
by  virtue  of  the  statute  36  Geo.  III.  c.  52,  s.  32,  by  ^■^' 
which  it  is  enacted,  that  "  where  by  reason  of  the  infancy,  or  absence 
beyond  the  seas,  of  any  person  entitled  to  any  legacy,  or  to  the  residue 
of  any  personal  estate,  or  any  part  thereof,  chargeable  with  duty  by 
virtue  of  this  Act,  the  person  or  persons  having  or  taking  the  burden 
of  any  Will  or  testamentary  instrument,  or  tlie  administration  of 
such  personal  estate,  cannot  pay  such  legacy  or  some  part  thereof, 
although  he,  she,  or  they  may  have  effects  for  that  purpose,  or  can- 
not pay  such  residue,  or  some  part  thereof,  although  he,  she,  or 
they  may  have  the  same,  or  some  part  thereof,  in  his,  her,  or  their 
hands,  it  shall  be  lawful  for  such  person  or  persons  to  pay  such 
legacy,  or  residue,  or  any  parts  or  part  thereof  respectively,  or  any  sum 
or  sums  of  money  on  account  thereof,  after  deducting  the  duty 
chargeable  thereon,  into  the  Bank  of  England  with  the  privity  of  the 
Accountant-General  of  the  Court  of  Chancery  [k),  to  be  placed  to  the 
account  of  the  person  or  persons  for  whose  benefit  the  same  shall  be 
so  paid  :  and  such  payment  into  the  '*Bank  ^shall  be  a  sufficient  dis- 
charge for  the  money  so  paid  in,  provided  the  duty  be  also  paid 
thereon  as  aforesaid." 

Before  the  passing  of  this  act,  if  a  suit  was  commenced  to  secure  a 

(/)  See  Lee  «.  Brown,  4  Ves.  363.  office  of   accountant-general   has  been 

(g)  1  Rop.  Leg.  771,  3rd  edit.  abolished,  and  his  duties  transferred  to 

Qi)  Cooper  v.  Thornton,  3  Bro.  C.  C.  the    paymaster-general,   whose    duties 

96.     Robinson  v.  Tickell,  8  Ves.  143.  with  regard  to  tlie  investment  of  money 

Ante,  p.  *1361.  paid  in  under  the  above  section,  and  to 

(i)  Cooper   v.  Thornton,  3  Bro.   C.  a  grant  of  a  certificate  of  the  same,  are 

C  97.  now  regulated  by  Rules  73  and  99  of 

(;!;)  By  stat.  35  &  36  Vict.  c.  44,  the  the  Supreme  Court  Fund  Rules,  1886. 
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legacy  to  an  infant,  the  costs  were  allowed  out  of  the  testator's  gen- 
eral assets  :  But  after  the  statute  was  passed,  Lord  Alvanley  took  occa- 
sion to  say  (?),  that  in  future  he  should  not  give  the  costs  in  such  a 
case ;  for  since  the  statute,  the  executor  has  nothing  to  do  but  under 
that  act  to  pay  the  legacy  into  court ;  and  then  he  has  done  :  and  the 
infant,  when  of  age,  may  petition  for  it. 

The  executor  is  not  bound  to  pay  the  legacy  into  the  Bank,  under 
the  statute,  till  the  expiration  of  a  year  from  the  testator's  death  (m). 

It  must  also  be  observed  that  generally  an  executor  cannot,  without 
When  theexecu-  ^'^i  P^y  any  part  of  a  legacy  bequeathed  to  an  infant, 
maintenSice'"out  either  to  the  infant  or  to  any  person  for  his  use.  There- 
of a  legacy:  fQj,g  ^{jg  executor  is  not,  as  a  rule,  justified  in  applying 
(a)  out  of  capital :  any  part  of  the  capital  of  the  legacy  for  the  mainte- 
nance of  the  child  (w),37  nor  indeed  of  the  interest  except  under  the 
conditions  hereinafter  appearing.  But  the  court  will  in  some  cases, 
upon  application  being  made  for  its  sanction,  authorize  the  application 
of  part  of  the  capital  for  maintenance,  if  either,  the  total  fund  is 
small  (o),  or  there  is  no  other  means  of  providing  for  the  support  of 

(0  WhophamB.  Wingfleld,  4  Ves.  630.      ulently  concealed  the  fact  for  ten  years, 


See^ccort?.  Wells*.  Malbon,  SlBeav.  48. 

(m)  Toller,  319. 

(n)  Davies  «.  Austen,  3  Bro.  C.  C.  178 ; 
1  Ves.  347.  Carmichael  v.  Wilson,  8 
Moll.  79.  Eobison«.  Kllley,  30  Beav.520. 

37.  The  court  will  break  into  the  prin- 
cipal of  a  legacy  to  infants  payable  at 
twenty-one  for  their  necessary  main- 
tenance. Stephens  ».  Howard,  5  Stew. 
(N.  J.)  244.  So,  with  the  consent  of  the 
life  tenant  (their  father),  for  future  and 
past  maintenance,  they  being  entitled 
only  in  remainder.  Matter  of  Bostwick, 
4  Johns.  Ch.  100  ;  where  the  father  was 
sick  and  unable  to  provide  for  them, 
Matter  of  MuUer,  39  Hun  418.  But  a 
payment  to  the  parents  of  the  infant 
will  only  be  supported  by  strict  proof 
that  the  moneys  have  been  expended  on 
their  maintenance.  Will  of  Hobson,  16 
N.  Y.  Supp.  371.  So,  where  the  exec- 
utor has  made  payments  to  the  infant 
himself,  especially  where  there  is  other 
provision  for  his  support.  Matter  of 
Butler,  1  Connoly  58.  And  where  the 
executor  has  collected  assets  and  f  raud- 


and  then  claimed  in  an  action  by  the 
legatee  that  they  had  been  spent  for  her 
use  during  infancy,  the  particulars  must 
be  clearly  proved.  Eberhardt  ®.  Schus- 
ter, 6  Abb.  N.  C.  141.  Even  a  wedding 
outfit  has,  however,  been  allowed  under 
proper  circumstances  as  a  necessary  for 
an  infant.  Matter  of  Butler,  1  Connoly 
58.  But  the  maintenance  of  an  infant 
during  minority  is  to  be  paid  by  prefer- 
ence from  income  given  him  rather 
than  from  a  pecuniary  legacy  payable 
at  twenty-one.  Lightner  ».  Lightner, 
137  Pa.  St.  468.  And,  in  general,  in 
the  case  of  a  non-resident  minor  only 
the  income  should  be  transmitted. 
McLoskey  «.  Reid,  4  Bradf.  884.  On 
questions  of  advance  payments  to  the 
children,  allowed  or  disallowed,  the 
surrogate's  adjudication  has  the  force 
of  a  judgment  in  New  York.  Hyland 
«.  Buxton,  98  N.  Y.  610. 

(o)  Barlow  v.  Grant,  1  Vern.  255  ;  & 
'parU  Green,  1  Jac.  &  W.  253.  Compart 
Robison  ».  Killey,  vlbi  sup. 
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the  child  (jo).  And  it  appears  that  the  executor  may  do  the  same  on 
his  own  authority,  if  he  does  no  more  than  the  court  -would  have 
directed  if  it  had  been  resorted  to  in  the  first  instance  (cj).  For  the 
principle  is  established,  that  if  an  executor  do,  without  application, 
what  the  court  would  have  approved,  he  shall  not  be  called  upon  to 
account,  and  foi'ced  to  undo  that,  merely  because  it  was  done  without 
application  (r).  At  the  same  time  *it  is  the  prudent  course  for  an 
executor  in  every  case  to  apply  to  the  court  before  devoting  any  part 
of  the  capital  of  a  legacy  to  maintenance  (s). 

The  power  of  applying  the  interest  of  a  legacy  to  the  maintenance 
of  an  infant  legatee  is  now  principally  regulated  by  the  ,„  ^^t^^f  income 
Conveyancing  and  Law  of  Property  Act,  1881  (<).  This  "ffand: 
act  repealed  section  26  of  Lord  Cranworth's  Act  (m),  d)  by  statute : 
which  dealt  with  the  same  matter  in  almost  identical  terms  (a;).  By 
the  Conveyancing  and  Law  of  Property  Act,  1881  (section  43)  it  is 
provided  as  follows  : — 

(1.)  Where  any  property  is  held  by  trustees  in  trust  for  an  infant  (y), 
either  for  life,  or  for  any  greater  interest,  and  whether  absolutely, 
or  contingently  on  his  attaining  the  age  of  twenty-one  years,  or  on 
the  occurrence  of  any  event  before  his  attaining  that  age,  the  trustees 
may,  at  their  sole  discretion,  pay  to  the  infant's  parent  or  guardian, 
if  any,  or  otherwise  apply  for  or  toward  the  infant's  maintenance, 
education,  or  benefit,  the  income  of  that  property,  or  any  part  thereof, 
whether  there  is  any  other  fund  applicable  to  the  same  purpose,  or 


(^)  Harvey  «.  Harvey,  2  P.  Wms.  31.  part  of  the  income  of  the  property  ; 

Prince  v.  Hine,  36  Beav.  634.     Compare  and  they  shall  accumulate  the  residue 

Ke  England,  1  R.  &  M.  499.  of  such  income  by  way  of  compound 

(q)  Eop.  Leg.  (3rd  ed.)  768.  interest,  for  the  benefit  of  the  person 

(r)  Lee  ®.  Brown,  4  Ves.  363,  369,  p«r  who  shall  ultimately  be  entitled  to  the 

Lord  Alvanley.      Prince    v.   Hine,   36  property,  unless  it  appears  to  them  ex- 

Beav.  634.  pedient  to  apply  such  accumulations  as 

(s)  For  the  manner  of  application,  see  if  the  same  were  part  of  the  income 

below,  p.  *1375.  arising  in  the  then  current  year."    By 

(0  44  &  45  Vict.  c.  41,  s.  43.  Sect.  34,  these  provisions  only  applied 

(tt)  33  &  34  Vict.  c.  145,  s.  26.  to  instruments  executed  after  August 

(a)  This  section  provided:    "In  all  38,1860. 
cases  where  any  property  is  held  by  (j/)  Where  a  residue  is  bequeathed  to 

trustees  in  trust  for  an  infant,  either  an  infant  and  the    residue  has  been 

absolutely  or  contingently,  they  may  at  ascertained,  the  executor  is  trustee  of 

their  sole  discretion  pay  to  his  guard-  such  residue  for  the  infant  within  the 

lans,  or  otherwise  apply  for  his  main-  meaning  of  this  section  :  Re  Smith,  43 

tenance  or  education,  the  whole  or  any  C.  D.  803. 
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any  person  bound  by  lavf  to  provide  for  the  infant's  maintenance  or 
education,  or  not. 

(2.)  The  trustees  shall  accumulate  all  the  residue  of  that  income  in 
the  way  of  compound  interest,  by  investing  the  same  and  the  result- 
ing income  thereof  from  time  to  time  on  securi*ties  on  which  they 
are  by  the  settlement,  if  any,  or  by  law,  authorized  to  invest  trust 
money,  and  shall  hold  those  accumulations  for  the  benefit  of  the 
person  who  ultimately  becomes  entitled  to  the  property  (yy)  from 
which  the  same  arise  ;  but  so  that  the  trustees  may  at  any  time,  if 
they  think  fit,  apply  those  accumulations,  or  any  part  thereof,  as.  if 
the  same  were  income  arising  in  the  then  current  year. 

(.3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  (z) 
is  not  expressed  in  the  instrument  under  which  the  interest  of  the 
infant  arises,  and  shall  have  effect  subject  to  the  terms  of  that  instru- 
ment and  to  the  provision  therein  contained. 

(4.)  This  section  applies  whether  that  instrument  comes  intO' 
operation  before  or  after  the  commencement  of  this  act. 

It  was  held  (a)  that  the  corresponding  section  of  Lord  Cranworth's 
Act  applied  only  to  cases  in  which  the  legacy  was  given  to  the  infant 
either  absolutely,  or  contingently  on  the  *infant  attaining  twenty-one 
or  on  some  event  happening  or  not  happening,  and  not  to  cases  in 

(yy)  Where  there  is  no  gift  of  capital  pression  of  a  "contrary  intention": 
but  only  a  gift  of  the  life  interest  in  Re  Thatcher's  Trusts,  26  Oh.  D.  426. 
Income,  it  is  suggested  by  North,  J.,  in  If  a  will  expressly  gives  the  inter- 
Re  Wells,  43  C.  D.  381,  that  the  word  mediateinoome  to  the  residuary  legatee, 
"  property  "  in  sub-sect.  2  of  sect.  3  of  that  may  amount  to  the  expression  of  a 
the  Conveyancing  Act,  1881,  means  the  contrary  intention  :  'per  Kay,  J,,  in  Re 
income  from  which  the  accumulations  Dickson,  38  Ch.  D.,  at  p.  297.  But 
arise,  because  to  hold  in  such  a  case  that  there  is  no  need  to  look  for  a  contrary 
"property"  necessarily  means  the capi-  intention  in  such  a  case  since  the  act 
tal  would  be  to  give  to  those  entitled  has  no  application  to  income  to  which 
in  remainder  accumulations  of  income  the  infant  cannot  become  entitled,  and 
to  which,  apart  from  the  statute,  the  the  application  of  the  act  is  equally 
infant  would  be  entitled,  and  this  prevented  whether  the  interest  of  the 
would  not  be  a  proper  construction  of  infant  in  the  income  is  negatived  by 
a  section  in  an  act  the  object  of  which  the  income  being  expressly  given  to 
is  to  shorten  and  simplify  conveyanc-  some  other  person  or  whether  by  con- 
ing :  See  Re  Buckley's  Trusts,  33  struction  of  law  the  intermediate  in- 
C.  D.  583.  come  falls  into  the  residue  or  goes  to 

(a)  A  direction  to  accumulate  the  in-  the  next  of  kin  as  upon  an  intestacy, 

come  of  a  fund  given  contingently  to  a  see  infra. 

class  of  infants  and  to  pay  the  same  to         (a)  Re  Buckley's  Trusts,  23  Ch.  D. 

them  as  and  when  their  presumptive  583. 
shares  become  payable,  is  not  the  ex- 
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which  tlie  gift  was  absolute  in  the  first  instance,  but  liable  to  be 
defeated  on  the  infant  legatee  not  attaining  twenty-one,  or  on  the 
happening  or  not  happening  of  some  future  event.  It  has  also  been 
held,  both  under  Lord  Cranworth's  Act  and  under  the  Conve3'ancing 
Act,  that  no  payments  for  maintenance  can  be  made  out  of  the  in- 
come of  a  fund,  unless  the  interest  would  go  with  the  capital  so  as  to 
belong  to  the  infant  on  the  gift  of  the  capital  becoming  absolute  (V). 
It  is  also  clear  that,  if  the  gift  depends  on  a  further  contingency,  so 
that  the  infant  legatee  will  not  necessarily  become  entitled  on  attain- 
ing twenty-one  or  sooner,  this  section  of  the  Conveyancing  Act  does 
not  apply  (c). 

Under  such  circumstances  as  are  indicated  in  the  last  paragraph, 
and  in  other  cases  to  which  the  Conveyancing  Act  does  (g)  independently 
not  apply,  the  old  rules  of  equity  with  regard  to  pay-  "'s'*'"'*- 
ment   of  income    by   way    of  maintenance   still  hold  good.38    The 


(J)  Re  Dickson,  38  Ch.  D.  391  ;  39 
Ch.  D.  331  (under  the  Conveyancing 
Act).  Re  George,  5  Ch.  D.  837  (under 
Lord  Cranworth's  Act).  In  Re  Cotton, 
1  C.  D.  333,  maintenance  was  allowed 
under  Lord  Cranworth's  Act,  and  the 
effect  of  the  act  considered  by  Jessel, 
M.  R.  A  future  devise  of  lands  does 
not  carry  the  intermediate  rents,  and 
maintenance  cannot  be  ordered  out  of 
such  rents ;  but  if  you  find  a  testator 
mixing  a  gift  of  realty  and  personalty 
in  the  same  clause,  this  was  held  by 
Lord  Eldon  to  justify  the  conclusion 
that  the  testator  intended  that  the  same 
rule  should  operate  on  both  and  that 
the  intermediate  rents  of  realty  and 
the  intermediate  income  of  personalty 
should  (when  not  expressly  disposed 
of)  be  both  dealt  with  according  to  the 
rule  with  regard  to  personalty.  Genery 
®.  Fitzgerald,  Jac.  468.  470 ;  and  this 
rule  has  been  extended  to  cases  where 
the  realty  and  personalty  are  not 
given  by  the  sanie  clause,  and  where 
the  funds  are  not,  strictly  speaking, 
mixed  or  blended,  but  merely  given 
for  the  same  object,  Re  Dumble,  33 
C.  D.  860 ;  Bellairs  v.  Bellairs,  L.  R. 
18  Eq.  510  ■  and  compare  Hodgson  ». 


Recti ve,  1  H.  &  M.  376.  It  would 
seem  that,  in  these  cases  falling  within 
the  rule  in  Genery  ».  Fitzgerald,  an 
order  may  be  made  for  maintenance 
out  of  the  interim  profits  of  realty  and 
personalty  thus  mixed  or  appropriated 
to  a  common  object.  Re  Burton's  Will , 
[1893]  3  Ch.  44  ;  compare  Re  Jeffery, 
[1891]  1  Ch.  671.  Re  Adams,  [1893] 
1  Ch.  339,  and  Wolstenholme's  Con- 
veyancing Acts,  6th  ed.,  pj  103. 

(c)  Re  Judkin's  Trusts,  35  Ch.  D. 
743. 

38.  The  court  may  make  allowance 
for  the  maintenance  of  an  infant  lega- 
tee out  of  the  income  of  his  legacy. 
Flinn  ».  Flinn,  4  Del.  Ch.  44.  So, 
although  the  legacy  is  made  expressly 
payable  in  future,  if  the  infant  has  no 
other  means  of  support.  Fowler  «.  Colt, 
7  C.  E.  Gr.  49.  But  even  if  the  will 
directs  the  executors  to  appropriate  the 
interest  for  proper  maintenance,  &c. , 
they  cannot  pay  it  to  the  father  for  the 
child  without  the  order  of  the  court. 
McKnight  «.  Walsh,  8  C.  E.  Gr.  186. 
And  the  court  will  make  no  such  order 
for  maintenance  out  of  an  infant's  prop- 
erty where  the  father  is  able  to  provide 
suitable  maintenance,  and  it  will  only 
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general  principle  was  that  payments  may  be  made  for  maintenance  out 
*of  the  income  of  a  legacy  only  when  the  legacy  is  vested  in  posses- 
sion {d),  not  when  it  is  vested  and  payable  infuturo  (e),  nor  when  it 
is  contingent  (/).  If  the  gift  is  in  the  first  instance  absolutely  vested 
in  possession,  it  is  immaterial  that  it  is  liable  to  be  defeated  {g)  or  the 
legatee  not  attaining  twenty-one,  or  on  the  happening  or  not  happening 
■of  any  future  event,  unless  there  is  also  a  direction  to  postpone  pay- 
ment (A).  It  may  be  stated  generally  that,  if  the  income  as  it  accrues 
from  year  to  year  becomes  the  infant's  property  absolutely,  then  the! 
income  or  part  of  it  may  be  applied  to  maintenance  ;  otherwise  not. 
It  is  hardly  necessary  to  add  that  an  executor  must  be  careful  not  to 
pay  money  for  the  maintenance  of  an  infant  until  it  is'  clear  that,  on 
the  final  settlement  of  all  accounts  relating  to  the  testator's  estate, 
there  will  be  a  clear  fund  out  of  the  income  of  which  maintenance  can 
l)e  provided  («). 

The  exceptions  to  the  above  general  rule  as  well  as  the  rule  itself, 
BxceDtionB  to  depend  on  the  well-recognized  principle  that  every  will 
general  rule.  luust  be  interpreted  according  to  the  intention  of  the 
testator  as  shown  by  the  will.  Accordingly,  the  gift  of  a  legacy  not 
Tested  in  possession  carries  with  it  the  right  to  intermediate  main- 
tenance whenever  the  will,  either  expressly  or  by  implication,  author- 
izes the  provision  of  maintenance.  It  is  still  common,  as  formerly  it 
was  universal,  to  insert  in  well-drawn  *wills  clauses  dealing  fully  with 

supplement  actual  inability  on  his  part  the  contingent   legacy  is  a  legacy  of 

to  do  so,  Matter  of  Kane,  3  Barb.  Ch.  capital  and  accumulated  interest,  or  of 

375  ;  and  not  where  there  is  other  suffi-  interest   with    accumulations,  mkinte- 

cient  provision,  Campbell  «.  Robertson,  nance  may,  it  would  seem,  be  allowed  : 

63  Ga.   709.     Where  the  will  directs  Re  Wells,  43  C.  D.  381. 

"the  interest  to   be  paid  as    they  re-  (^)  It  will  be  remembered,  however, 

gpeotively  attain  twenty-one,"  it  will  be  that  trust  property  in  which  the  infant 

allowed,  in  general,  to  accumulate  until  has  a  defeasible  interest  is  not  within 

then.    Miles  ».  Wister,  5  Binn.  477.  the  statutes  and  therefore  that  it  is  not 

id)  Collis  V.  Blackburn,  9  Ves.  470.  under  the  statutes  but  dehors  them  that 

Stretch  «.  Watkins,  1  Madd.  253.     For  maintenance  in  such  a  case  is  allowed, 

the  question  what  legacies  are  vested  {h)  Taylor  ».   Johnson,   3   P.  Wms. 

in  possession,  see  Pt.  III.  Bk.  III.  Ch.  504.    See  also  Re  Buckley's  Trusts,  33 

II.  §  V.  Ch.  D.  583,  and  the  chapter  on  Interest 

(e)  Desorambes  v.  Tomkins,    4  Bro.  below.    Maintenance  may  be  allowed 

C.  C.  149  n.  out  of  any  interest  to  which  the  infant 

If)  Butler  «.  Freeman,    3  Atk.  58.  is  entitled. 

Gotch  ».  Foster,  L.  R.  5  Eq.  311.    But  (i)  Warter®.  Anon.,  13  Ves.  92.   Batt. 

this  must  be  limited  to  the  case  where  v.  Anns,  11  L.  J.  Ch.  53. 
the    legacy  is   of    capital,   for   where 
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this  subject.  ■  And  the  testator's  intention  that  the  legatees  shall  be 
maintained  out  of  the  property  bequeathed  to  them  may  be  inferred 
from  a  gift  over  of  the  interest  or  from  other  circumstances  (A;).  In 
two  classes  of  cases  a  rule  of  construction  has  grown  up  by  which 
such  an  intention  is  regulai'ly  implied,  in  the  absence  of  directions  to 
the  contrary.  The  first  of  these  classes  comprises  the  cases  in  which 
the  donor  was  the  father  of  the  legatee  or  stood  in  loco  parentis 
toward  him.  In  that  case  the  executor  may  allow  maintenance  out 
of  the  income  of  a  legacy,  even  though  contingent  {f),  or  vested  and 
payable  in  futuro  (m).  It  is  presumed  that  the  parent  intended  to 
provide  for  his  children's  support  during  infancy.  But  this  exception 
holds  good  only  when  the  testator  has  provided  no  other  means  of 
maintenance  for  the  children.  For  if  he  has  provided  any  other 
means  of  maintenance,  however  small,  the  presumption  of  intention  is 
rebutted,  and  the  court  will  authorize  no  further  allowance,  unless 
indeed  the  legacy  be  vested  (n).  It  should  be  noticed  that  this  rule 
of  construction  relating  to  legacies  given  by  persons  in  loco  parentis 
has  not  been  extended  to  legacies  given  by  husbands  to  wives,  or 
given  to  any  other  relations  than  children,  unless  in  fact  the  testator 
stood  toward  thera  in  loco  parentis  (o). 

The  second  class  of  exceptions,  in  which  maintenance  may  be 
allowed  out  of  legacies  not  vested  in  possession,  com-  gecond  class  of 
prises  cases  in  which  a  legacy  is  given  contingently  to  exceptions, 
members  of  a  class  of  infants  in  either  of  the  following  cases.  (1.)  If 
it  is  inevitable  that  one  or  more  members  of  the  class  will  *ultimately 
take  (p),  or  (2.)  if  the  consent  of  all  parties  who  may  be  ultimately 
interested  in  reversion  or  otherwise  has  been  obtained.  Speaking  of 
the  former  of  these  cases,  Lord  Eldon  says  in  Mc parte  Kebble  {q). 
"  The  cases  after  great  straggle  go  this  length,  that  where  there  are 
■equal  legacies  to  a  class  of  children,  even  with  a  direction  for  accumu- 
lation, the  principal  with  the  accumulation  to  be  paid  at  twenty-one, 

(k)  Sandars  v.  Millar,  35  Beav.  154.  so  unnatural  as  to  leave  a  child  desti- 

(0  Chambers  v.  Goldwin,  11  Ves.  1.  tute.     Heath    v.    Perry,    3    Atk.   101. 

Martin  v.  Martin,  L.  R.  1  Eq.  369.  Crickett  v.  Dolby,  3  Ves.  10. 

(m)  Green  v.  Belcher,   1   Atk.   507.  (re)  Hearle  ®.  Greenbank,  3  Atk.  716. 

In  the  case  of  a  legacy  to  a  child,  let  Wynch  v.  Wynch,  1  Cox,  433.     Ellis  e. 

the  testator  give  it  how  he  will,  either  Ellis,  1  Sch.  &  Lef.  1.     Ke  George,  5 

at  twenty-one  or  mai'riage,  or  payable  C.  D.  837. 

at    twenty-one  or  marriage,   and    the  (o)  See  post,  pp.  *1287,  *1388. 

child  has  no  other  provision,  the  court  (p)  Haley  v.  Bannister,  4  Madd.  275. 

will  give  interest  by  way  of  mainte-  (q)  11  Ves.  606. 

nance,  for  it  will  not  presume  a  father 
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with  sui'vivorsliip  in  case  of  the  death  of  any  under  that  age  to  the 
others,  the  chance  of  all  taking  or  the  survivor  being  equal,  the  court 
takes  the  fund  which  belongs  to  all,  and  must  go  to  all  or  some  of 
them,  and  maintains  them  all  out  of  the  interest  (r).  But  the  prin- 
ciple cannot  be  applied  where  the  legacy  is  not  given  absolutely  to  the 
children  and  the  survivor,  but  in  the  case  of  the  death  of  a  child  under 
twenty-one,  there  is  a  limitation  to  the  issue  ;  who,  for  that  purpose, 
are  as  strangers  :  In  this  case,  as  in  that,  the  property  may  never 
belong  to  any  of  the  children  "  (s). 

In  the  case  of  a  legacy  to  a  class  contingerrtly  on  attaining  twenty- 
one,  with  benefit  of  survivorship  to  the  rest  in  the  event  of  any  of  the 
class  dying  before  twenty-one,  it  is  necessary  to  obtain  the  consent  of 
any  of  the  class  who  have  attained  twenty-one  at  the  time  when  the 
payment  for  maintenance  is  desired,  as  well  as  that  of  the  remainder- 
men («).  A  direction  to  accumulate  does  not  prevent  the  application 
of  the  income  for  maintenance  (m).  It  is  pi'obable,  but  not  definitely 
settled,  that  the  possibility  of  future  members  of  the  class  coming 
into  existence  does  not  prevent  the  allowance  of  maintenance  for  those 
who  already  exist.  It  would  appear,  from  some  remarks  of  Sir  G. 
Jesse],  M.  R.,  in  Re  Breed's  Will  (x),  *that  a  trustee  or  executor  can 
never,  on  his  own  authority^  make  payments  for  maintenance  in  the 
case  of  a  contingent  gift  to  a  class.  In  such  a  case  it  is  certainly 
wiser  to  apply  to  the  court. 

In  order  to  provide  maintenance  for  infants  who  are  only  con- 
tingently entitled  upon  attaining  twenty-one,  where  there  is  nothing 
in  the  instrument  to  warrant  maintenance,  the  course  has  been  taken 
of  effecting  a  policy  of  insurance,  so  as  in  the  event  of  the  infant 
dying  under  twenty-one  to  recoup  the  amount  paid  for  maintenance 
and  for  the  premiums  upon  the  policy  (y).  To  effect  the  same  result 
the  plan  has  also  been  adopted  of  charging  other  interests  of  an  infant 

(r)  See  also  to  the  same  effect  the  («)  Mole  «.  Mole,  1  Dick.  310.    Mc- 

subsequent  cases  of  Marshall  v.  Hollo-  Dermott  ».  Kealey,  3  Russ.  Ch.  C.  264. 

way,  2  Swanst.  436,  and  Haley  v.  Ban-  Re  Allen,  17  C.  D.  807.     Re  Thatcher's 

nister,  4  Madd.  275.  Trusts,  36  CD.  426.     Re  Collins,  32 

(s)  See  Accora.  Errat  «.  Barlow,  14  CD.  229. 

Ves.   202.      Marshall  v.   Holloway,   3  {x)  1  C  D.  226. 

Swanst.  436.    Ex  parte  Whitehead,  3  (y)  Re  Arbuckle,  14  W.  R.  535.    De 

G.  &  J.   249.     Turner    v.   Turner,    4  Witte  ®.  Palin,  L.  R.  14  Eq.  251.  .-But 

Sim.  430.     Cannings  v.  Flower,  7  Sim.  see  and  compare  Re  Hamilton,  31  C. 

523.  D.  391.     Cadman  v.  Cadnian,  33  C  D. 

(t)  See  Simpson  on  Infants,  3nd  ed.,  397. 
282.    Re  Breed's  Will,  1  C  D.  326. 
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under  the  same  will  to  secure  the  recouping  of  sums  to  which  the  re- 
mainderman would  be  entitled  if  a  contingency  did  not  occur  (s). 

As  a  general  rule  the  court  will  not  allow  maintenance  to  an  infant 
•durina:  the  lifetime  of  the  infant's  father,  if  the  father 

•  T        /    -v  T     I  '\t     t  p  ^°    maintenance 

be  of  ability  («)  ;  and  the  executor  will  therefore  pavit  allowed  as  a  gen- 

./    V  1  •       1     ,  ,       ,.     ,       ,       Y.,-         ei^al  rule  in.  Ti  fe- 

at his  peril,     it  must  be  noticed  that  the  rathers  ability  time  of  fattier  if 

,  ,  1   ■         ,  ,.,•,•  .         .       he  be  of  ability. 

must  be  understood  in  the  sense  ot  ability  to  maintain 
and  educate  according  to  the  fortune  and  expectations  of  the  infant, 
and  the  infant's  needs  must  be  considered  with  reference  to  the,  same 
standard  of  fortune  and  expectation.  Thus  in  Jervois  v.  Silk  (J), 
1200^.  a  year  was  allowed  for  maintenance  although  the  father  had 
an  income  of  6000^.  (c). 


(2)  Re  Colgan,  19  C.  D.  305. 

\a)  Butler  ».  Butler,  3  Atk.  60.  Bar- 
ley ».  Darley,  3  Atk.  399. 

(6)  Coop.  53. 

(c)  See  also  .E5B;7art«  Williams,  8  Coll. 
740.  Another  exception  to  this  rule  is 
where  a  testator  has  made  a  provision 
for  a  family,  in  the  ordinary  sense  of  the 
word,  that  is,  the  children  of  a  partic- 
ular stirps  in  succession  or  otherwise, 
but  has  postponed  the  enjoyment,  either 
for  a  particular  purpose  or  generally 
for  the  increase  of  the  estate.  It  is  as- 
sumed that  he  did  not  intend  that  the 
children  should  be  left  unprovided  for 
or  in  a  state  of  such  moderate  means 
that  they  should  not  be  educated  prop- 
erly for  the  position  and  fortune  which 
he  designs  them  to  have,  and  the  court 
has  accordingly  found,  from  the  earliest 
times,  that,  where  an  heir-at-law  is  un- 
provided for,  maintenance  ought  to  be 
provided  for  him  :  Revel ».  Watkinson, 
1  Ves.  Sen.  93.  Re  Allen,  17  C.  D. 
807.  Re  Collins,  33  C.  D.  339.  In  Re 
Colgan,  19  C.  D.  305,  the  court  ordered 
a  sum  for  maintenance  of  infants,  en- 
titled to  contingent  legacies  and  a  share 
of  residue,  to  be  paid  in  excess  of  the 
sum  mentioned  in  the  will  of  the  testa- 
tor, but  charged  the  increased  allow- 
ance on  the  interests  ultimately  coming 
to  them  under  the  will  in  the  residue  of 
the  testator's  estate.     It  would  seem. 


however,  that  the  court  will  not,  where 
there  is  a  trust  for  accumulation,  order 
a  sum  to  be  paid  for  the  education  or' 
maintenance  of  the  person  who  is  to 
succeed  to  the  property  in  the  absence 
of  special  circumstances  :  Re  Alford,  33 
C.  D.  383.  See  also  Josselyn  ii.  Josselyn, 
9  Sim.  63.  Even  where  there  is  an  ex- 
press provision  for  the  maintenance  of 
an  infant  legatee,  it  has  been  laid  down, 
that  the  court  will  not  permit  such 
provision  to  be  applied,  if  the  parent 
be  of  ability  to  maintain  the  infant 
legatee :  Andrews  «.  Partington,  3  Bro. 
C.  C.  60 ;  S.  C.  3  Cox,  333.  But  though 
a  father  is  undoubtedly  bound  to  main- 
tain and  educate  his  children,  yet  it  is 
competent  for  him  to  contract  that  cer- 
tain property  shall  be  applied  to  those 
purposes.  Accordingly,  in  Meacher  v. 
Young,  3  M.  &,  K.  490,  Leach,  M.  R., 
held  that,  if  under  a  marriage  contract 
a  fund  has  been  settled  upon  trust  for 
the  children  of  the  marriage  at  twenty- 
one,  with  a  proviso  that  till  their  shares 
become  payable  the  interest  shall  be 
applied  toward  their  maintenance,  the 
father  is  entitled  to  receive  such  interest 
for  that  purpose,  without  reference  to 
his  own  ability  to  maintain  them.  See 
also  Stocken  v.  Stocken,  4  Sim.  153 ;  4 
Myl.  &  0.  95.  Hawkins  v.  Watts,  7 
Sim.  199.  Thompson  -b.  Griffin,  1  Cr. 
&  Ph.  817.    And  for  a  further  relaxation 
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*The  amount  allowed  for  maintenance  depends  partly  on  the  age 

and  quality  of  the  infant,  and  partly  on  the  amount 

Amotti.t  allowed.   ^^  ^^^  ^^^^      -^^x^u  the  total  fund  is  small,  the  whole 

income  may  be  allowed  (c?).  In  other  cases  no  rule  has  been  estab- 
lished to  fetter  the  discretion  of  the  court :  a  reference  to  the 
cases  in  the  note  (e),  will  show  the  proportion  of  the  income  that  *has 
in  different  cases  been  allowed.  When  the  income  fluctuates,  the 
executor  or  trustee  may  generally  calculate  the  amount  to  be  allowed 
for  maintenance  on  the  basis  of  the  average  annual  income.  It  has 
been  held  that  the  executor  or  trustee  may,  in  some  cases,  make  use 
of  past  accumulations  for  the  purpose  of  maintenance  ;  but  this 
depends  upon  the  wording  and  construction  of  the  will  (/").  In  some 
cases  the  amount  allowed  for  maintenance  has  been  increased  in  order 
to  provide  for  the  parents  or  brothers  or  sisters  of  the  infant,  on  the 
ground  that  it  is  for  the  infant's  interest  to  have  his  near  relations 
living  in  respectable  circumstances  {g).  But  this  principle  appears  to 
apply  only  to  such  relations  of  the  infant  as  reside  in  the  same  home 
with  him  (A). 

Where  there  are  two  or  more  funds  applicable  to  the  maintenance 
of  an  infant,  the  interest  of  the  infant  alone  will  determine  which  of 

Allowances  for  *'^^  funds  is  primarily  liable  {%).  With  regard  to  allow- 
past  maintenance,  ances  for  past  maintenance  of  an  infant,  the  general 
rule  is  that  the  court  will  not  direct  an  inquiry  as  to  the  propriety  of 

of  the  rule,  see  Hoste  «.  Pratt,  3  Ves.  (e)  Re  Allsop,  C.  P.  C.  44 ;  7  L.  J. 

733.      Sisson   «.    Shaw,    9   Ves.    285.  Ch.  194.     Exparte  Williams,  2  Collyer, 

Maberly    «.     Turton,    14    Ves.     499.  740.    Nunn  ».  Harvey,  2  De  G.  &  Sm. 

Brophy  «.  Bellamy,  L.  R.  8  Ch.  798.  801.    Re  Herons,  Minors,  3  Ir.  Eq.Rep. 

Where  there  is  a  trust  for  maintenance  589.     And  see  generally  Simpson   on 

in  a  settlement  made  upon  marriage.  Infants  and  Eversley  on  Domestic  Rela- 

and    the   father    has    maintained   the  tions. 

children  without  calling  for  a  contri-  (/)  See  Simpson  on  Infants,  2nd  ed. 

bution  from  the  fund,  he  is  in  the  posl-  299. 

tion   of  purchaser  of  so  much  of  the  (g)  Wellesley  ii.  Beaufort,  2  Russ.  28. 

fund  as  it  would  have  been  proper  to  Lanoy  «.  Athol,  2  Atk.  447.     Petre  r>. 

apply   toward   maintenance :    but  this  Petre,  3  Atk.  511.    Allen   v.  Coster,  1 

rule  applies  only  where  the  trust  for  Beav.  202.     Bradshaw  «.  Bradshaw,  1 

maintenance  is  contained  in  an  antenup-  J.  &  W.  647. 

tial  marriage  settlement  which  has  a  (h)  See  Simpson  on  Infants,  2nd  ed. 

basis  of  contract  to  support  it :  Re  Ker-  302  et  seq. 

rison's  Trusts,  L.  R.  12,  Eq.  422.  (j)  Foljarabe  «.  Willoughby,  2  Sim. 

(d)  Brown  v.   Smith,  10  C.  D.  877.  &  S.  165.     Lygon  «.  Coventry,  14  Sim. 

ReHodges,  70.  D.  754,  where  the  whole  41.     Lucas  v.   King,   11   W.   R.  818. 

income  -was  allowed  by  the  court  con-  Martin  «.  Martin,  L.  R.  1  Eq.  369.    Re 

trary  to  the  discretion  of  the  trustees.  Wells,  43  C.  B.  281 
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an  allowance  to  the  father  unless  a  special  case  be  made  (Jc).  The 
court,  however,  is  not  so  strict  in  the  matter  of  past  maintenance  in 
cases  other  than  that  of  a  father  :  thus  an  executor  (not  a  father)  may 
be  allowed  maintenance  for  the  time  past  if).  This  allowance,  even 
in  the  case  of  a  mother,  must  be  limited  to  what  has  actually  been 
expended  upon  such  maintenance,  though  such,  expenditure  may  have 
been  less  than  what  the  amount  of  the  child's  fortune  *would  have 
justified  (m).  Where  a  mother  made  advances  to  a  son  during  his 
minority,  and  not  with  the  intention  of  afterward  claiming  against 
his  estate,  it  was  held  that  there  was  no  debt  due  to  her  for  main- 
tenance during  such  minority,  and  it  was  also  held  that  to  support  a 
claim  by  a  mother  for  maintenance  during  a  period  after  the  son 
attained  majority,  there  must  have  been  a  contract ;  and  as  none  had 
been  shown  the  claim  was  disallowed  (w).  The  case  of  Brown  v. 
Smith  (p),  which  was  said  by  Brett,  L.  J.,  to  be  a  case  of  past  main- 
tenance seems  in  the  circumstances  of  the  case  to  have  been  rather  in 
the  nature  of  an  application  for  an  ex  post  facto  approval  by  the  court 
of  the  sum  paid  as  maintenance  by  the  trustees  to  the  mother  of  the 
infant.  The  principle  that  is  to  govern  the  allowance  of  past  mainten- 
ance is  laid  down  in  that  case  by  the  learned  Lord  Justice  as  follows  : — 
"  Two  questions  arise,  first,  what  would  the  Court  have  allowed,  and, 
secondly,  what  amount  has  been  expended.  The  Court  cannot  allow 
the  tri^tee  all  he  has  expended,  if  he  has  expended  more  than  it  would 
have  sanctioned  ;  and  it  cannot  allow  him  as  much  as  it  would  have 
sanctioned  if  he  had  not  expended  so  much." 

As  regards  maintenance  out  of  capital,  it  was  said  by  Sir  W. 
Grant  {p),  that  it  had  very  rarely  occurred  that  the  Maintenance  out 
court  had  broken  in  upon  the  capital  of  a  legacy  for  the  "'  capital. 
mere  purpose  of  maintenance,  though  frequently  for  the  purpose  of 
putting  out  the  child  for  life.  However,  in  Mc parte  Green  {q),  the 
petition  prayed,  that  the  principal  of  a  sum  of  298^.  belonging  to  two 
infants,  might  from  time  to  time  be  applied  to  their  maintenance  : 

Qc)  Ex  parte  Bond,  3  My.  &  K.  439.  (Z)  Sisson  b.  Shaw,  9  Ves.  285.    Green- 

For  cases  where  the  court  has  found  well  v.  Greenwell,  5  Ves.  194. 

such  special  circumstances,  see  Reeves  (m)  Bruin  v.  Knott,  1  Phil.  Ch.  C. 

V.  Brymer,  6  Ves.  425.     Sherwood  «.  573. 

Smith,  6  Ves.  455.    CoUis  v.  Blackburn,  (n)  Re  Cottrell's  Estate,  L.  R.  12  Eq. 

9  Ves.  470.      Maberly  «.   Turton,    14  566. 

Ves.  499.      Stopford  ».   Lord  Canter-  (o)  10  C.  D.  377. 

bury,  11  Sim.  83.     Stephens  «.  Lawry,  (p)  Walker  v.  Wetherell,  6  Ves.  474. 

'3  J.  &  C.  C.  C.    Carmichael  v.  Hughes,  (?)  1  J.  &  W.  353. 
30  L.  J.  Ch.  396. 
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They  had  no  other  property,  except  some  copyhold  premises  yielding 
about  6Z.  per  annum  :  gir  Thomas  Plumer  said,  that  as  the  sum  was 
so  small,  lie  would  venture  to  make  the  order ;  and  the  order  was 
made  without  a  reference  (r). 

*Similar  principles  to  thdse  regulating  the  power  of  executors  to 
Advancement  allow  maintenance  regulate  their  power  to  pay  money 
for  the  purpose  of  the  advancement  of  infants.  The 
word  "advancement"  is  commonly  used,  in  contradistinction  to 
maintenance,  to  describe  payments  made  for  the  purpose  of  insuring 
a  permanent  benefit  to  an  infant,  generally  by  establishing  him  in 
some  profession  or  career.  It  can  seldom,  if  ever,  be  advisable  for 
the  executor  to  make  such  a  payment  without  the  sanction  of  the 
■court,  but  the  rule  laid  down  by  Lord  Alvanley  in  Lee  v.  Brown  (s), 
applies  to  advancement  as  well  as  to  maintenance.  The  court  has 
less  reluctance  to  break  in  upon  the  capital  for  the  purpose  of 
advancement  than  for  the  purpose  of  maintenance,  since  advance- 
ment is  regarded  as  an  investment  of  the  infant's  capital  for  his  future 
benefit  (<).  It  is  to  be  noticed  that  the  Conveyancing  Act,  1881, 
applies  only  to  payments  out  of  the  income  of  the  infant's  property. 
Advancement  out  of  capital  depends,  therefore,  on  the  old  law  as 
•explained  above  with  regard  to  maintenance.  When  advancement  is 
expressly  authorized  by  the  will,  the  executor  may  of  course  always 
apply  the  infant's  property  to  that  purpose,  subject  to  the  terms  of 
the  will. 

Applications  for  the  allowance  of  maintenance  or  advancement 
Mode  of  appiica-  (^^^'^P*  when  there  is  an  action  or  matter  pending 
anceuTcourt'™'  ^^'^cting  the  infant's  property  when  they  should  be 
made  by  summons  in  the  action)  are  directed  to  be 
made  at  chambers  in  the  Chancery  Division  by  an  originating  sum- 
mons, which  should  be  served  on  all  persons  interested  in  the  fund 
out  of  whicli  the  maintenance  or  advance  is  to  be  paid  and  supported 
by  an  affidavit  setting  forth  the  facts  on  which  the  application  depends. 

If  a  legacy  were  given  to  a  married  woman  the  rule  at  *common 

(?•)  See  also  Barlow  «.  Grant,  1  Vern.  Nottley  «.  Palmer,  14  W.  R.  170  ;  13 

254.    Harvey  v.  Harvey,  3  P.  Wras.  33.  L.  T.  N.  S.  647.     Re  Clarke,  17  Jur. 

Payne  v.  Low,  1  Russ.  &  M.  333.     Re  363.     Re  Howarth,  L.  R.  8  Ch.   415. 

England,  ibid.  499.    Ex  -parte.  Swift,  Oadman  e.  Cadman,  33  C.  D.  397. 

iUa.   575.     Ex  parte  Chambers,   iUd.  (s)  4  Ves.  363. 

577.    Bridge  v.  Brown,  3  J.  &  C.  C.  C.  (t)  Walker  d.  Wetherell,  6  Ves.  474. 
181.     Carmicliael  v.  "Wilson,  3  Moll.  79. 
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law   was   that   it   must   be   paid  to  the   husband   (m).     So  where  a 
lesracy   was   given   to   a   married  woman,  living  sepa-  ^ 

.  111T-,  .  °J^In  case  of  feme 

rate  from  her  husband,  with  no  maintenance,  and  the  «<™«rt legatee. 
executor  paid  it  to  the  wife,  and  took  her  receipt  for  it,  yet  on  a  suit 
instituted  by  the  husband  against  the  executor,  he  was  decreed  to 
pay  it  over  again  with  interest  (a;).  It  was  also  adjudged,  that  if  the 
husband  and  wife  were  divorced  a  mensa  et  thoro,  and  a  legacy  were 
left  to  her,  the  husband  alone  might  release  it  {y),  and  consequently, 
to  him  alone  it  was  payable  (s).  But  by  the  Matrimonial  Causes  Act 
(20  &  21  Vict.  c.  85),  which  declares  that  thereafter  a  decree  for  a 
judicial  separation  shall  take  the  place  of  divorce  a  mensa  et  thoro, 
it  is  provided  (sect.  25),  that  a  wife  who  has  been  judicially  separated 
from  her  husband  shall  from  the  date  of  the  sentence  be  considered  a 
feme  sole  in  respect  of  any  property  which  may  come  to  or  devolve 
upon  her,  and  if  she  die  intestate  such  property  shall  go  as  if  her  hus- 
band were  then  dead  :  and  a  wife  who  has  obtained  a  protection 
order  under  section  21  is  entitled  to  payment  of  a  legacy  bequeathed 
to  her  (a). 

But  this  right  of  the  husband  to  receive  a  legacy  given  to  the  wife 
was  considerably  modified  by  the  doctrines  of  separate  property  and 
of  the  wife's  equity  to  a  settlement. 

Even"  before  the  passing  of  the  Married  Women's  Property  Act, 
1882,  a  legacy  given  to  the  separate  use  {b)  of  a  mar-  separate  property 
ried  woman  vested  in  her  personally,  and  she  alone  could  ®'  "''*■ 
give  a  *good  discharge  for  it.  The  effect  of  this  act  is  that  women 
married  after  the  commencement  of  the  act  (1  Jan.  1883),  are  entitled 
to  hold  as  their  separate  property  any  legacy,  and  that  women  married 
before  the  commencement  of  the  act  are  so  entitled  if  their  title  to 
the  legacy,  whether  vested  or  contingent,  and  whether  in  possession, 
reversion,  or  remainder,  accrues  after  the  commencement  of  the  act. 
Where,  therefore,  a  legacy  is  separate  property  either  independently 
of   or  by   reason   of  the   act,   an   executor    must   pay   such   legacy 

(u)  See  anU,  pp.  *659,  *660.  Felony  Act,  1870  (33  &  34  Vict.  c.  33), 

(s)  Palmer  «.  Trevor,   1  Vern.   361.  vest  in  the  Crown.     Ee  Harrington,  39 

Toller,  330.  Beav.  34. 

(]/)  Stephens  v.  Totty,  Cro.  Eliz.  908.  (J)  It  should  also  be  noticed  that  ever 

(z)  See  Green  v.  Otte,  1  Sim.  &  Stu.  since  the  Married  Women's  Property 

250.  Act,  1870,  a  legacy  not  exceeding  30Z. 

{a)  See  ante,  p.  *55.     Ke  Kingsley's  given  to  a  married  woman  became  her 

Trusts,  36  Beav.  84.     Cooke  «.  Fuller,  separate  property,  and  her  receipt  was 

ibid.  99.     A  fund  given  to  trustees  in  a  good  discharge  for  the  same,  33  &  34 

trust  for  a  wife  did  not,  even  before  the  Vict.  c.  93,  s.  7. 

[*1276]         [*1277] 


T32 


Of  the  Payment  of  Legaeies.      [Pt.  III.  Bk.  III. 


to  the  wife  personally   and   she   alone  can  give  a  good   discharge 
for  it.39 

The  effect  of  the  Married  Women's  Property  Act  will  be  that  ques- 


39.  By  American  statutes  the  wife's 
property  is  her  separate  property  at 
law  in  most  of  the  states,  free  from  the 
debts  or  control  of  her  husband.  In 
such  states  legacies  are  payable  to  her 
as  to  a  single  woman.  This  has  been 
so  since  1839  in  Mississippi,  since  1844 
in  Maine  and  Rhode  Island,  since  1846 
in  Arkansas,  since  1848  in  Alabama, 
New  York,  and  Pennsylvania,  since 
1852  in  New  Jersey,  since  1850  in  Cali- 
fornia, Michigan,  and  Wisconsin,  since 
1855  in  Massachusetts,  since  1849  in 
Connecticut,  since  1868  in  Georgia, 
North  Carolina,  and  South  Carolina, 
since  1875  in  Delaware,  since  1861  in 
Illinois,  since  1860  in  Maryland,  since 
1864  in  Nevada,  since  1867  (or  earlier) 
in  New  Hampshire  and  Vermont,  since 
1870  in  West  Virginia.  This  is  now  the 
law  also  in  Indiana  (1880  R.  8.  §  2488), 
Iowa  (1888  Code,  §  2202),  Minnesota 
(1891  G.  S.  §  8865),  Missouri  (1889  R.  8. 
§  6869),  Nebraska  (1893  C.  8.  c.  53,  §  1), 
Ohio  (1890  R.  8.  §  3114),  Oregon  (1887 
C.  L.  §  2590),  Virginia  (1887  Code, 
§  2284).  In  Connecticut  (1875  G.  8.  tit. 
14,  c.  2,  §  11),  it  is  her  separate  property 
so  far  as  not  to  be  liable  for  her  hus- 
band's debts  in  the  lifetime  of  herself 
or  her  children.  In  Florida,  it  is  her 
separate  property,  but  "  shall  remain  in 
the  care  and  management  of  her  hus- 
band." In  Kentucky  (1887  G.  8.  722),  it 
is  her  separate  property,  and  in  case  of 
abandonment  by  her  husband  is  under 
her  sole  control.  In  Tennessee,  it  is  not 
only  subject  to  the  husband's  debts,  but 
is  subject  to  his  marital  rights  (1884 
Code,  §  8338). 

At  common  law  a  legacy  to  a  mar- 
ried woman  was  sufBciently  reduced  to 
possession  by  her  husband  if  delivered 
to  him  or  on  his  receipt,  Rice  ®.  Mc- 


Reynolds,  8  Lea  86 ;  or  kept  by  him 
witih  his  papers  with  a  memorandum 
indorsed  that  it  was  to  be  disposed  of 
by  his  will  (the  wife  being  insane), 
Dunn  «.  Sargent,  101  Mass.  336.  But 
an  attachment  against  the  husband 
against  a  legacy  in  trust  for  his  wife  in 
the  hands  of  the  executor  has  been  held 
to  be  discharged  by  the  death  of  the 
husband  pending  the  suit.  Strong  b. 
Smith,  1  Met.  476. 

Where  a  legacy  is  to  a  married 
woman's  "sole  use,"  it  must  be  paid  to 
a  trustee,  and  not  to  her  personally. 
West  -0.  Caulhen,  9  8.  C.  45.  And  pay- 
ment to  the  husband  of  a  legacy  given 
to  the  wife's  separate  estate  is  void. 
Winsor  ».  Bell,  61  Ga.  671.  So,  if 
the  legacy  is  to  the  husband  for  his  life, 
with  remainder  to  his  wife,  taking  his 
bond  for  the  purchase  money  of  prop- 
erty sold  him  by  the  executor'will  not 
amount  to  a  payment  of  the  legacy  to 
the  wife.  Farrow  v.  Farrow,  12  S.  C. 
168.  Where  the  testator's  intention  is 
merely  to  prevent  the  control  of  an  exist- 
ing husband,  it  will  be  payable  to  her 
after  his  death  notwithstanding  a  second 
marriage,  as  in  case  of  a  gift "  when  she 
is  left  a  widow."  Thornal  ».  Force,  2 
Stew.  (N.  J.)  220.  8o,  where  it  is 
payable  to  her  if  lie  dies  before  her,  and 
she  procures  a  divorce  and  marries 
again,  Gilbert  «.  Welsh,  51  Ind .  491 ;  or 
where  she  is  divorced  or  voluntarily 
withdraws  from  her  husband  and  she  is 
deserted  by  him.  Perry  v.  Boileau,  10 
Serg.  &  R.  208.  But  if  it  is  to  be 
applied  on  a  foreign  contract  of  mar- 
riage, and  there  is  a  subsequent  divorce 
affecting  the  rights  of  the  parties,  pay- 
ment should  be  withheld,  and  made  only 
by  direction  of  the  court.  Bowditch  ®- 
Soltyk,  99  Mass.  136. 
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tions  of  a  wife's  equity  to  «,  settlement  will  arise  much  less  frequently, 
but,  inasmuch  as  many  cases  may  still   occur   outside  wife's  equity  to  a 
this  act,  it  is  still  necessary  to  examine  shortly  into  the  ^^"'^™™'- 
subject  (c). 

If  the  husband  has  not  made  any  provision  for  his  wife,  thu  execu- 
tor may  decline  to  pay  the  legacy,  (however  small  the  amount  (d ),) 
until  her  husband  consents  to  make  a  suitable  settlement  upon  her  ;  as 
the  Court  of  Chancery,  upon  the  bill  of  the  husband  for  the  monej'-, 
would  refuse  to  order  payment  to  him,  unless  he  consented  to  a 
reasonable  settlement  out  of  it  upon  the  legatee  (e).     Nor  does  the 

Sen.  563,  by  Sir  Thomas  Clarke,  M.  R. 
See  also  Life  Association  of  Scotland  v. 
Siddal,  3  De  a.  F.  &  J.  271.  As  to 
how  much  of  the  sum  bequeathed 
should  be  settled  on  the  wife  ;  according 
to  the  old  practice  and  in  ordinary  cases, 
where  there  was  no  misconduct,  the 
ftmd  used  to  be  divided  equally  between 
the  husband  (or  those  claiming  through 
him)  and  the  wife :  But  according  to 
the  modern  practice,  the  amoxiut  to  be 
settled  is  discretionary,  and  depends 
on  the  particular  circumstances  of 
each  case.  Re  Suggit's  Trusts,  L. 
R.  3  Ch.  App.  315  ;  See  Spirett  t. 
Willows,  L.  R.  1  Ch.  530 ;  L.  R. 
4  Ch.  407.  And  though  the  rule 
was,  in  Lord  Eldon's  time,  that  the 
whole  of  the  fund  could  not  be  given  to 
the  wife,  it  is  now  fully  established 
that  where  the  wife  is  deserted,  or  the 
husband  is  unable  to  maintain  her,  or 
there  are  other  special  circumstances 
entitling  the  wife  to  have  the  whole 
fund  settled,  the  court  has  the  power  to 
order  such  a  settlement  :  Scott  «.  Spa- 
shett,  3  Mac.  &'  G.  599.  Dunkley  ». 
Dunkley,  3  De  G.  M.  &  G.  390.  Re 
Kincaid,  1  Drewr.  336.  Koeber  «.  Stur- 
gis,  33Beav.  588.  Squires  ■a.  Ashford, 
33  Beav.  133.  Buncombe  v.  Greenacre, 
39  Beav.  578.  Ward  v.  Yates,  1  Dr.  & 
Sm.  80.  Smith  «.  Smith,  8  Gifl.  121. 
Re  Groves,  ibid.  575.  Barrow  ».  Bar- 
row, 5  De  G.  M.  &  G.  782.  Re  Cord- 
well's  Estate,  L.  R.  30  Eq.  644.    Taun- 


(c)  Such  cases  will  only  occur  in  re- 
spect of  women  married  before  the 
commencement  of  the  act  whose  title  to 
the  property  in  question  accrued  before 
that  time.  It  is  to  be  remembered  that 
if  a  woman  married  before  the  com- 
mencement of  the  act  has  before  that 
time  acquired  a  title,  whether  vested  or 
contingent,  and  whether  in  reversion  or 
remainder,  to  any  property  it  is  not 
made  her  separate  estate  by  sect.  5  (1) 
of  the  act,  though  it  falls  into  posses- 
sion after  the  act.  Reid  v.  Reid,  31 
C.  D.  403.     See  ante,  pp.  *57,  *663. 

((?)  If  the  amount  of  the  legacy  does 
not  exceed  300Z.,  the  consent  of  the 
wife  in  court  to  waive  her  right  is  not 
requisite  for  an  order  to  pay  the  amount 
to  her  husband :  But  if  she  insists  on 
her  equity  for  a  settlement,  the  modei-n 
doctrine  appears  to  be  that  she  must 
have  it,  however  small  the  sum  :  Re 
Cutler,  14  Beav.  330  :  Re  Kincaid,  1 
Drewr.  336  (overruling  Poden  v.  Finney, 
4  Russ.  438).  The  court  will  some- 
times, to  save  expense,  dispense  with 
the  rule  as  to  requiring  the  consent  in 
court  of  the  wife,  although  the  sum  is 
somewhat  above  200Z.:  Roberts  ».  Col- 
lett,  1  Sm.  &  G.  138. 

(«)  Browne  v.  Elton,  3  P.  Wms.  303. 
Lady  Elibank  ®.  Montolieu,  5  Ves.  743, 
in  note.  But  the  husband  is  entitled 
to  the  interest  of  his  wife's  property, 
though  he  refuses  to  make  a  settlement 
on  her.    Sleech  ®.  Thorington,  2  Ves. 
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court  confine  its  *interposition  in  favor  of  the  wife,  and  compel  a 
provision  for  her,  against  those  persons  only,  who  are  seeking  to 
*obtain  her  pi'operty  by  the  assistance  of  the  court  ;  but,  in  extension 
of  the  principle  of  those  cases  in  which  equity  used  to  restrain  the 
husband  from  proceeding  in  the  Ecclesiastical  Court,  because  that 
jurisdiction  could  not  enforce  a  settlement  for  the  wife,  will  entertain 
a  bill  by  a  married  woman  against  an  executor  or  administrator  and 
the  husband,  praying  for  a  provision  out  of  a  legacy  bequeathed  to 
her,  or  out  of  a  share  of  an  intestate's  estate,  to  whom  she  is  next  of 
kin  (/). 

ton  «.  Morris,  11  C.  D.  779.  Boxall  ». 
Boxall,  27  C.  D.  230.  Reid  v.  Reid,  33 
C.  D.  320.  The  wife's  equity  includes 
all  unsettled  property  to  which  she  is 
entitled,  whether  it  be  vested  in  her  in 
interest  before  or  after  the  marriage  : 
Vaughan  «.  Buck,  1  Sim.  N.  S.  384. 
Barrow  ».  Barrow,  18  Beav.  539,  534. 
The  mere  fact  that  a  settlement  was 
made  on  the  marriage  of  part  of  her 
property,  does  not  entitle  the  husband 
to  be  treated  as  a  purchaser  of  the  resi- 
due ;  ibid.  But  in  considering  the 
question  of  the  wife's  equity',  the  court 
will  take  into  account,  not  only  all 
moneys  of  the  wife  previously  received 
by  the  husband,  but  also  all  moneys 
which  have  been  settled  on  the  wife  : 
Re  Erskine's  Trust,  1  K.  &  J.  803. 
A  wife  has  the  same  equity  to  a  settle- 
ment out  of  property  in  which  she  has 
only  a  life  interest  as  out  of  property 
in  which  she  has  an  absolute  interest : 
Taunton  v.  Morris,  11  C.  D.  779  ;  but 
she  has  no  equity  to  a  settlement  out  of 
property  given  for  the  benefit  of  herself 
and  her  husband  during  their  joint 
lives,  and  the  life  of  the  survivor  of 
them.  Re  Bryan,  14  C.  D.  516 ;  nor 
out  of  arrears  of  past  income  of  real 
or  leasehold  property  which  the  hus- 
band has  assigned  to  a  particular  as- 
signee. Re  Carr's  Trusts,  L.  R.  12  Eq. 
609.  It  may  be  observed  that  the  wife 
has  no  equity  to  a  settlement  against  her 
own  creditors,  for  it  is  plain  that  there 
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can  be  no  equity  to  a  settlement  till  the 
wife's  debts  are  pro'vided  for.  Barnard 
v.  Ford,  L.  R.  4  Ch.  347.  As  to  the 
form  of  the  settlement,  see  Spirett  v. 
Willows,  L.  R.  4  Ch.  407.  Croxton  «. 
May,  L.  R.  9  Eq.  404.  Walsh  v.  Wason, 
L.  R.  8  Ch.  482.  Oliver  v.  Oliver,  10 
C.  D.  765. 

(/)  Lady  Elibank  «.  Montolieu,  5 
Ves.  737  :  Toller,  321.  So  where  a 
married  woman  was  entitled  under  a 
will  to  a  legacy  charged  on  land,  with 
power  of  entry  and  receipt  of  the  rent 
and  profits,  it  was  held  by  Lord  Camp- 
bell, C,  alflrming  the  decision  of 
Romilly,  M.  R.,  that  this  power  did  not 
deprive  the  legacy  of  its  equitable 
character,  so  as  to  enable  the  husband 
to  assign  it  free  from  the  wife's  equity 
to  a  settlement,  but  that  the  court  would, 
at  the  suit  of  the  wife,  and  on  the  devisee 
paying  the  legacy  into  court,  restrain 
the  husband's  assignee  from  enforcing 
the  legal  remedies  for  the  recovery  of 
the  legacy  :  Buncombe  «.  Greenacre, 
28  Beav.  472.  2  De  G.  P.  &  J.  509, 
So  a  settlement  of  the  personal  estate  of 
an  intestate  was  directed  in  favor  of  a 
married  woman,  who  was  his  sole  next 
of  kin,  though  her  husband  being  his 
administrator  could  obtain  possession 
of  it  at  law :  Smith  «.  Matthews,  2  De 
G.  F.  &  J.  139.  As  to  the  origin  and 
nature  of  the  wife's  equity  for  a  settle- 
ment, see  the  judgment  of  Turner, 
V.  -C. ,  in  Osborn  «.  Morgan,  9  Hare,  483. 
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But  if  the  wife  be  an  adulteress  living  apart  from  her  husband,  a 
court  of  equity  will  not  interfere  upon  her  application  „, 

"'  ^  ^^  Where  wife 

tor  a  settlement  to  her  separate  use  out  of  a  lesracv  so'ity  <>'  miscon- 

.  a      J     fluct    and    living 

given  to  her  :  neither  will  it  order  the  legacy  to  be  paid  '>Pi"'t  from  hue- 

oj  r  band. 

to  her  husband ;  not  to  the  former,  because  she  is 
unworthy  of  the  court's  notice  or  interference  ;  nor  to  the  latter, 
because  he  does  not  maintain  her,  in  respect  of  which  duty  only  the 
law  gives  to  him  her  fortune  (^).  It  may,  however,  be  inferred  from 
the  case  of  Ball  v.  Mont*gomery  (A),  that  though  the  court  may  not 
make  a  settlement  on  the  wife  then  living  in  adultery,  yet  that  it 
will  secure  her  trust  property  for  the  benefit  of  the  survivor,  or  of  the 
children  (i). 

Again,  where  no  criminality  attaches  to  the  wife,  but  while  she  is 
living  apart  from  her  husband,  under  a  deed  of  separa-  -^^^^^  ^j^g  ^^^ 
tion,  a  legacy  is  given  to  her,  as  the  court  will  interpose  S""t^h°t™i?''?°' 
in  her  behalf  for  a  provision,  and  the  husband  is  entitled  ap*^  f">«»  tus- 

.         .  .      .        band.  / 

to  the  money  upon  making  it,  the  executor  may  insist 
upon  a  settlement  on  the  wife,  as  a  condition  preceding  his  paying  the 
legacy  to  the  husband  (J).  Accordingly  it  has  been  held,  that  a 
married  woman  who  had  left  her  husband  and  was  living  separate 
from  him,  but  not  in  a  state  of  adultery,  was  held  to  be  entitled  to  a 
settlement  out  of  a  sum  of  stock  to  which  her  husband  had  become 
entitled  in  her  right  (V). 

However,  whether  the  husband  shall  make  any  provision,  before  he 
receives  the  legacy,  depends  solely  upon  the  wife,  who  „.. 
may  waive  her  right  by  appearing  in  court  and  consent-  "gii»  *»    settie- 
ing   to   his   receiving   it   (Z)  ;    even   though   the   clear 

{g)  Carr  &  Eastabrooke,  4  Ves.  146.  to  a  settlement :    Shipway  v.  Ball,  16 

1  Eop.  Husb.  &  Wife,  375,  2nd  edit.  C.  D.  376  ;  nor  will  she  if  she  is  a  ward 

(A)  3   Ves.    191.     1    Rop.   Husb.   &  of  court,  and  has  married  without  its 

"Wife,  276,  2nd  edit.  authority  :   Stackpole  «.    Beaumont,  3 

(i)  The   court,   under  very  peculiar  Ves.  89.     If  a  wife  waives  her  equity  to 

circumstances,  ordered  the  whole  in-  a  settlement,  and  consents  that  her  hus- 

come  of  a  fund  in  court  belonging  to  a  band  shall  have  the  property,  the  court 

wife  who  was  an  adulteress,  to  be  paid  requires  an  affidavit  by  the  husband  and 

to  her,  on  terms :  Re  Lewin's  Trust,  wife  that  no  previous  settlement  affect- 

20  Beav.  878.  ing    the    property    has     been    made. 

(j)  March  ■».   Head,   3  Atk.   730.     1  Britten  «.  Britten,  9  Beav.  143.     Such 

Rop.  Leg.  773,  3rd  edit.  affidavit,  however,  has  been  dispensed 

(A)  Eedes  «.  Eedes,  11  Sim.  569.  with,  where  the  property  in  question 

(Q  A  married  woman  while  an  infant  has  been   very   small.     Veal  v.   Veal, 

will  not  be  allowed  to  waive  her  equity  L.  R.  4  Eq.  115. 
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amount  payable  has  not  been  ascertained  {m).  Hence,  although  in 
making  a  provision  for  the  wife,  the  court  always  includes  *the  chil- 
dren of  the  marriage  (n),  yet  the  wife's  title  to  a  settlement  is,  accord- 
ing to  the  most  approved  opinions, persona?  to  her,  and  does  not  extend 
to  her  children  (o)  :  so  that  if  she  be  entitled  to  her  legacy,  and  die, 
leaving  a  husband  and  children,  the  latter  although  unprovided  for  by 
settlement,  can  claim  no  provision  out  of  the  legacy  ( jo)  ;  and  if  he 
files  a  bill  to  recover  such  legacy,  his  children  cannot  oblige  him  to 
make  a  provision  for  them  out  of  it  (if).  Where,  indeed,  there  was  a 
decree  for  a  settlement  on  the  wife,  the  children  were  entitled  to  the 
benefit  of  it,  although  the  wife  might  have  died  before  any  proposal  for  a 
settlement  was  carried  into  the  Master's  office  (r).  Nevertheless,  if  the 
wife,  after  the  institution  of  the  suit,  to  which  she  is  a  party  defend- 
ant, for  administering  the  estate  out  of  which  the  legacy  is  to  be 
paid,  appears  in  court,  and  consents  that  her  husband  shall  have  the 
fund  wholly  and  absolutely,  it  will  be  so  ordered,  and  the  children  will 
be  deprived  of  any  provision  out  of  it  (s).     Hence  it  appears  to  follow 


(m)  Packer  e.  Packer,  1  Coll.  93. 

(n.)  See  Groves  ».  Clarke,  1  Keen,  140. 
If  there  are  no  special  ch'cumstances, 
the  court  provides  for  the  wife  for  life 
out  of  the  fund,  and  afterward  gives  it 
to  the  issue,  if  any,  with  an  ultimate  re- 
version to  the  hushand  or  his  representa- 
tives. Spirett  ».  Willows,  L.  R.  1  Ch. 
520.  Crojton  v.  May,  L.  R.  9  Eq.  404 
In  the  latter  case  Carter  ».  Taggart,  1 
De  a.  M.  &  G.  386,  and  Bagshaw  v. 
Winter,  5  De  G-.  «fc  Sm.  466,  were  ques- 
tioned. 

(o)  Winch  ».  Brutton,  14  Sim.  379. 
See  Stat.  30  &  31  Vict.  c.  57,  enabling  a 
wife,  after  Dec.  31,  1857,  to  release  and 
extinguish  her  right  or  equity  to  a  settle- 
ment. 

(p)  See  Ranking  v.  Barnard,  5  Madd. 
38. 

(5)  Scriven  v.  Tapley,  Ambl.  509. 
Murray  «.  Lord  Elibank,  10  Ves.  84. 
1  Rop.  Husb.  &  Wife,  364,  3nd  edit. 
See  Lovett  -o.  Lovett,  Johns.  118. 

(r)  Rowe  «.   Jackson,  3   Dick.  604. 
Fenner  v.  Taylor,  1  Sim.  171.     Groves 
®.  Perkins,  6  Sim.  584.     De  la  Garde  v. 
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Lempriere,  6  Beav.  343,  345,  'per  Lord 
Langdale.  And  it  will  make  no  difEer- 
ence,  that  by  the  form  of  the  decree, 
made  without  discussion,  the  settlement 
to  be  made  is  a  settlement  on  the  wife 
alone,  and  not  on  the  wife  and  her 
children  :  Groves  «.  Clarke,  1  Keen, 
133. 

(s)  Murray  v.  Lord  Elibank,  10  Ves.  88, 
90.  S.  C.  13  Ves.  6  Lloyd  «.  Williams, 
1  Madd.  466.  Fenner  ».  Taylor,  1  Sim. 
169,  171.  Baker  v.  Bayldon,  8  Hare, 
310  :  8ecus,  where  tliere  is  an  agreement 
by  the  husband  for  a  settlement :  Fenner 
v.  Taylor,  1  Sim.  169  :  or  where  the 
interest  is  reversionary,  in  part  vested 
and  in  part  contingent :  Wade  v.  Saun- 
ders, 1  Turn.  &  R.  306.  See  ante,  p. 
*743,  note  (?).  Where  a  wife  established 
her  right  to  a  settlement,  as  against  her 
husband's  assignees,  to  the  extent  of 
one-half  of  the  fund.  Lord  Langdale, 
M.  R.,  held  that  she  could  not  after- 
ward waive  the  making  of  the  settle- 
ment so  as  to  (Jefeat  the  rights  of  her 
children  :  Whittem  ».  Sawyer,  1  Beav. 
593. 
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that  the  wife's  *equity  does  not  attach,  for  the  benefit  of  lier  children, 
upop  the  mere  filing  of  the  bill  (if).  But  in  Lloyd  v.  Mason  (m),  where 
the  wife  appeared  by  her  counsel  at  the  hearing  of  the  cause  and 
claimed  her  equity,  and  the  legacy  was  directed  to  be  carried  to  the 
separate  account  of  the  husband  and  wife  ;  and,  the  husband  being  a 
bankrupt,  and  his  assignee  having  sold  his  interest  in  the  legacy,  the 
solicitors  for  the  purchaser  and  for  the  wife  agreed  to  refer  the  claim 
of  the  wife  to  their  counsel,  who  determined  that  she  was  entitled  to 
a  settlement,  subject  to  the  costs  :  but  before  any  further  steps  were 
taken,  she  died,  leaving  children  ;  it  was  held  by  Sir  J.  Wigram, 
V.-C,  that  the  husband  and  those  claiming  through  him  were,  after 
the  steps  which  had  been  taken,  bound  to  allow  a  settlement  of  part 
of  the  fund  on  the  wife  and  children,  and  that  on  her  death  the  children 
were  entitled  to  the  portion  which  would  have  been  settled  :  And  his 
honor  observed,  that  the  question  whether  the  children  could,  after  the 
death  of  their  mother,  insist  on  her  equity,  depended,  not  on  the  ques- 
tion whether  she  was  bound,  but  whether  her  husband  was  :  That 
there  might  be  a  case  in  which  she  was  not  absolutely  bound,  but  in 
which,  as  against  the  husband,  the  children  were  entitled  ;  and  that  if 
he  was  bound,  the  children  were  certainly  entitled. 

The  equity  of  the  wife  to  oblige  her  husband  to  make  a  suitable 
provision  for  herself  and  children,  in  consideration  of  her  wife'sequityobii- 
fortune,  is  obligatory  upon  all  persons  claiming  gener-  fiataUig°from°o? 
ally  from  or  under  him,  as  executor,  trustee  in  bank-  "°'i*"'  ''™band. 
ruptcy,  or  assignees  by  deed  in  trust  to  pay  debts  :  So  that  if  the  hus- 
band becomes  a  bankrupt,  or  assigns  his  property  to  *trustees  for  the 
benefit  of  his  creditors,  including  the  interest  of  his  wife,  the  trustee 
in  bankruptcy  or  assignees  under  the  deed  of  assignment  will  be 
obliged  to  make  provision  for  her  and  children,  before  they  are  per- 
mitted to  receive  it,  whether  the  legacy  be  absolute  or  for  life 
only  (a:)  :  or  the  court,  in  its  discretion,  may  order  the  whole  of  the 
fund  to  be  settled  (y). 

if)  De  la  Garde  r>.  Lempriere,  6  Beav.  v.  Charlesworth,  10  Beav.  334.     Taun- 

344,  overruling  Steinmetz  c.  Halthin,  1  ton  «.  Morris,  11  C.  D.  779. 
Gl.  &  J.  64.     Wallace  t.  Auldjo,  1  De  (y)  Ante,  p.  *1377,  note  («)  and  the 

G.  J.  &  S.  643.  cases  tliere  cited.     So  the  wife's  equity 

(m)  5  Hare,  149.  will  prevail  against  a  purchaser  from  tlie 

(a)  Carr    v.    Taylor,     10    Ves.    574.  husband  for  a  valuable  consideration, 

Beresford  v.   Hobson,   1    Madd.    362.  if  she  takes  an  absolute  interest  in  the 

Greene.  Otte,  1  Sim.  &  Stu.  350.     Bx  fund:  Scott  v.  Spashett,  3  Mac.  &  G. 

varte    O'Ferrall,    1   Gl.  &  Jam.   347.  589  :  8ecm,  if  she  has  only  a  life  inter- 

1  Rop  Leg  774  5rd  edit.    Wilkinson  est :  Tidd  v.  Lister,  10  Hare,  141.    Re 
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It  must  here  be  remarked,  that  an  executor  may  pay  a  wife's  legacy 
to  her  husband,  -which  will  defeat  her  right  to  a  settlement ;  but  if 
there  be  a  suit  pending,  the  executor  cannot  make  the  payment,  be- 
cause his  office  is  suspended  (z).  But  he  is  always  justified  in  refusing 
to  pay  over  the  wife's  fund  to  the  husband,  even  at  her  request,  and 
insisting  on  giving  her  an  opportunity  of  asserting  her  equity  to  a 
settlement  (a). 

When  the  wife  is  the  subject  of  a  foreign  state,  by  the  law  of  which 
her  husband  would  be  entitled  to  receive  the  whole  of 

Where  the  wife  is  .   .         .       , 

a  subject  of  a  for-  her  property,  without  making  any  provision  tor  her,  the 
court  will  dispense  with  her  consent,  and  order  tlie  fund 
to  be  paid  to  her  husband,  without  requiring  any  settlement  (6). 

*A  difficulty  may  occur  with  respect  to  the  payment  of  legacies,  in 
Where  the  legatee  <'*®^^  ^^^evQ  a  legacy  is  given  to  a  legatee  who  has 
is  abroad.  ]^een  abroad,  and  not  heard  of  for  a  long  time. 

In  one  case  a  legatee  having  been  abroad  twenty-eight  years,  and 
not  heard  of  for  twenty-seven,  the  court  presumed  him  to  be  dead  (c). 
And  the  same  was  done  in  a  subsequent  case  (<?),  after  an  absence, 
without  any  tidings,  of  sixteen  years. 

But  in  some  cases  the  court  has  required  that  the  parties  entitled  to 
the  legacies  in  the  event  of  the  death  of  the  legatees  should  give 
security  to  refund,  in  case  the  legatee  should  return  (e). 

However  the  executor  may  avoid  all  responsibility,  by  pursuing  the 
provisions  of  the  stat.  36  Geo.  III.  c.  52,  s.  32  (/),  which  authorizes 
the  executor  or  administrator  to  pay  legacies,  given  to  persons  abroad, 
into  the  Bank,  with  the  privity  of  the  Accountant-General  (g),  as  iu 
cases  of  legacies  given  to  infants. 


Duffly's  Trust,  38  Beav.  386.     See  also  Husb.  &  Wife,  265,  3nd  edit.    S.  P.,. 

Life  Association  of  Scotland  ®.  Slddal,  where  the  husband  and  wife  are  dom- 

3  De  G.  r.  &  J.  271.     See  also  Roberts  iciled  in  Scotland  :  McCormlck  «.  Gar- 

i>.  Cooper,  [1891]  2  Oh.  335,  in  which  nett,  5  De  G.  M.  &  G.  278. 

case,  however,  the  wife's  conduct  was  (c)  Dixon  ®.  Dixon,  3  Bro.  C.  C.  610. 

held  to  bar  her  equity.     As  to  what  See  also  In  the  Goods  of  Hatton,  1  Curt. 

amounts  to  a  reduction  into  possession  595.    Re  Lewes'  Trust,  L.  R.  11  Eq. 

sufficient  to  exclude  the  wife's  equity,  236.     See  ante,  p.  ■*264,  note  («). 

see  Bk  'parte  Norton,  8  De  Gex,  M.  &  G.  (d)  Mainwaring  «.  Baxter,  5  Ves.  458. 

258.   Allday ».  Fletcher,  lDeG.&  J.  83.  (e)  Norris  «.  Norris,  Finch,  R.  419. 

(z)  Murray  «.  Lord  Elibank,  10  Ves.  Bailey  ».  Hammond,  7  Ves.  590.     Dow- 

90.  ley ».  Winfield,  14  Sim.  277.     Cuthbert 

(a)  Re  Swan,  2  Hemm.  &  M.  34.  ■».  Furrier,  2  Phill.  Ch.  C.  199. 

(J)  Sawer  ».  Shute,  1  Anst.  63.  Camp-  (/)  See  ante,  p.  *1263. 

bell   ».   French,  3  Ves.   323.     1   Rop.  {g)  See  ante,  p.  *1263,  note  (*). 
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An  executor  who  receives  notice  that  a  legatee  has  charged  his 
legacy  is   bound   to   withhold  all  further  payment  to  ^^     , 

^      *!  t    J  Where  legacy  has 

him  ;  and  the  executor  can  create  no  new  charges  or  ^o™  assigned, 
rights  of  set-off  after  that  time  (A).40 


(h)  Stephens  v.  Venables,  30  Beav. 
635. 

40.  In  general,  a  legacy  may  be  as- 
signed or  released  by  the  legatee.  A 
cestui  que  trust  for  whose  life  support 
a  legacy  is  given  in  trust  cannot,  how- 
ever, dispose  of  his  interest.  Barnes  v. 
Dow,  59  Vt.  530.  Nor  can  a  daughter 
of  testator  who  is  the  beneficiary  of  a 
trust  legacy,  for  which  the  trustee  is 
required  to  furnish  proper  security, 
disregard  the  testator's  intentions  and 
transfer  her  interest  to  the  trustee  to 
secure  her  husband's  debts.  Hay- 
mond  V.  Jones,  33  Jones  817.  But  a 
wife  may  in  Pennsylvania  release  to 
her  own  husband  a  legacy  charged  on 
his  land,  and  such  release  will  be  bind- 
ing on  her  in  favor  of  a  bona  fide  cred- 
itor. Powell's  Appeal,  98  Pa;  St.  403. 
A  legatee's  release  in  full  will  not,  how- 
ever, conclude  her  from  taking  the 
benefit  of  a  larger  sum  afterward  ad- 
judged to  be  due  her.  Catlin  D.Wheeler, 
49  Wis.  507.  A  residuary  legacy  will 
pass  under  a  general  assignment,  al- 
though not  so  inventoried  or  so  intended 
by  the  assignor.  Meeker  «.  Felts,4  Dick. 
(N.  J.)  502.  And  the  assignment  will 
carry  an  interest  coming  to  the  legatee 
under  a  subsequent  settlement  of  claims 
belonging  to  the  testator's  estate.  San- 
ders V.  Soutter,  136  N.  Y.  97.  An  ex- 
ecutor may  himself  buy  a  legacy  at  a 
discount  in  the  absence  of  fraud  on  the 
residuary  legatee.  Hale  D.Aaron,  77  N. 
C.  371.  So,  one  who  furnishes  neces- 
saries to  the  legatee  on  the  faith  of  a 
bequest  for  her  maintenance  will  be 
treated  as  an  equitable  assignee.  Thur- 
ber  v.  Chambers,  66  N.  Y.  43.  A  leg- 
acy goes  to  the  assignee  subject  to  all 
existing    set-offs    and     advancements, 


Clapp  V.  Meserole,  1  Abb.  App.  Dec. 
363  ;  and  even  subject  to  a  claim  against 
the  assignee  for  waste  as  trustee  of 
other  shares,  Belknap  v.  Belknap,  5 
Allen  468. 

The  will  may  itself  provide  for  pay- 
ment to  an  assignee,  as  in  a  direction 
that  it  "be  indorsed  on  a  note"  of  the 
legatee.  Low  v.  Low,  77  Me.  171.  In 
general,  the  validity  of  an  assignment 
of  legacy  is  determinable  by  the  Pro- 
bate Court  on  a  petition  for  accounting 
and  distribution,  Thompson's  Appeal, 
103  Pa.  St.  603  ;  so  as  to  conclude  an 
attaching  creditor  in  a  collateral  pro- 
ceeding, Otterson  v.  Middleton,  102  Pa. 
St.  78 ;  Lex's  Appeal,  97  Id.  389.  But 
it  has  been  held  in  Missouri  that  pay- 
ment to  an  assignee  can  be  ordei'ed  by 
the  Probate  Court  only  with  the  con- 
sent of  the  legatee.  Johnson  v.  Jones, 
47  Mo.  Ap.  337.  In  New  York,  the 
surrogate  can  determine  the  validity  of 
an  assignment  by  a  cestui  que  trust  under 
a  testamentary  trust.  Matter  of  Rogers, 
8  Connoly  639  (Code  C.  P.  §  2813) ; 
but  not  of  a  release  of  the  legacy,  San- 
ders v.  Soutter,  136  N.  Y.  193. 

If  the  executor  makes  payment  to  a. 
creditor  of  the  legatee,  he  will  be  sub- 
rogated only  to  the  rights  of  the  cred- 
itor against  such  legatee's  share.  John- 
son V.  Hanagan,  11  S.  C.  93.  A  legacy 
may,  however,  be  attached  in  the  hands 
of  the  executor  ;  and  this  is  true  even 
of  a  specific  legacy  of  stock  still  stand- 
ing on  the  books  of  the  company  in  the 
testator's  name.  Vantine  v.  Morse,  104 
Mass.  275.  So,  the  interest  of  a  lega- 
tee in  lands  of  the  testator  devised  sub- 
ject to  the  charge  of  his  legacy.  Wood- 
ward V:  Woodward,  Halst.  115.  So,  a 
judgment  creditor   of  the  legatee  can 
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Where  the  legatee  is  a  convfct  felon,  a  legacy  becoming  payable  to 
_  him  during  the  term  of  his  penal  servitude,  by  virtue  of 

is  a  convict  felon,  the  provisions  of  Stat.  33  &  34  Vict.  c.  28,  vests  in  the 
administrator  (i)  (if  any)  appointed  by  the  crown  ije)  under  that  a«t, 
who  has  absolute  power  to  deal  therewith,  and  8ub*ject  to  the  pro- 
visions of  the  act,  all  property  to  whicli  the  convict  is  at  the  time  of 
his  conviction,  or  becomes  while  subject  to  the  act,  entitled,  is  to  be 
preserved  and  held  in  trust  by  the  administrator,  and  on  the  convict 
ceasing  to  be  subject  to  the  act,  such  property  reverts  to  the  convict, 
his  heirs,  executors,  or  administrators  {f).  If  no  administrator  be 
appointed,  an  interim  curator  may  be  appointed,  having  the  same 
powers  as  an  administrator  {m).  A  legacy  acquired  by  a  convict 
while  at  large  under  a  ticket  of  leave  is  not  subject  to  the  act(w). 

Where  a  legatee  of  a  share  of  residue  less  than  20?.  has  died  and 

has  no  legal  personal  representative,  the  court  will  dis- 

nnaer2M.,andthe  tribute   such   sum   amongst   the  next  of  kin    of   such 

ega  eiB  ea  .      residuary  legatee,  without  requiring  administration  to 

be  taken  out  (o). 

reach  a  legacy  payable  to  him,  although  has  been  held  not  to  be  subject  to  at- 

it  is  in  the  hands  of  a  testamentary  trus-  tachment    against   A.     Richardson   «. 

tee.Wells*.  Ely,  8  Stock.  172;  unless  the  Paige,  54  Vt.  373.     Where  conflicting 

will  makes  the  payments  discretionary  attachments  are  pending   in  different 

with  the  trustee,  Hardenburgh  ®.  Blair,  courts,  the  executor  will  be  directed  by 

3  Stew.  (N.  J.)  645.    But  a  direction  to  the  court  to  hold  until  final  determina- 

invest  it  securely  will  not  protect  it  tion  of  the  questions  in  dispute.  Estate 

from  attachment.     Baker  «.  Keiser,  75  of  Poulson,  11  Phila.  151. 

Md.   383.     But  if   the  will   provides  (i)  83  &  34  Vict.  c.  33,  s.  10. 

against  seizure  or  levy  for  debt,  the  (A)  Sect.  9. 

legacy  will  not  be  subject  to  attachment  (Q  Sect.  8. 

in  the  hands  of  the  executor.  Estate  of  (m)  Sects.  31-36. 

Goe,  146  Pa.  St.  431.     So,  property  of  \n)  Sect.  30. 

which  the  income  was  bequeathed  to  A.  (o)  Hinings  «.   Hinings,  3  Hemm.  & 

for  life  with  contingent  remainder  over  M.  33. 
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SECTION  VI. 
Of  interest  upon  legacies.\ 

Specific  legacies  are  considered  as  separated  from  the  general  estate, 
and  appropriated  at  the  time  of  the  testator's  death  ; 
and  consequently,  from  that  period,  whatever  produce  interest  on.'spe- 
accrues  upon  them,  and  nothing  more  or  less,  belongs  to 
the  legatee  ( jo).  Therefore,  where  there  is  a  specific  legacy  of  stock, 
the  dividends  belong  to  the  legatee  from  the  death  of  the  testator  {q) : 
And  it  is  immaterial  whether  the  enjoyment  of  the  principal  is  post- 
poned by  the  testator  or  not  (r). 

*Accordingly,  it  should  seem,  that  the  specific  legatees  of  cows, 
mares,  or  ewes,  are  entitled  to  the  brood  fallen  between  the  death  of 
the  testator  and  the  assent  of  the  executor  to  the  legacy  :  So  also  as 
to  the  wool  of  sheep  shorn,  &c.  (s). 

General  legacies  in  their  nature  carry  interest  (i)  ;  and,  as  in  the 
case  of  all  other  claims  with  that  incident,  the  interest  on  general  lega- 
is  to  be  computed  from  the  time  at  which  the  principal  '''*' ' 
is  actually  due  and  payable. 

If  a  legacy  be  brought  into  court,  and  the  legatee  has  notice  of 
it,  so  that  it  is  his  fault  not  to  pray  to  have  the  money,  or  that  the 
money  should  be  put  out,  the  legatee,  in  such  case,  shall  lose  the 
interest  from  the  time  the  money  was  brought  into  court  :  But  if  the 
money  was  put  out,  the  legatee  shall  have  the  intei'est  which  the 
imoney  put  out  by  the  court  yielded  (u). 

f  See  American  note  at  end  of  this  is  payable  out  of  the  proceeds  of  the 

.Section.  sale  of  real  estates  it  was  held  by  Jessel, 

(p)  Sleech  v.  Thorington,  2  Ves.  Sen.  M.  R.,  that  interest  was  payable  from  a 

563.  year  after  the  testator's  death.     Turner 

(5)  Barrington®.  Tristram,  6  Ves.  345.  ■».  Buck,  L.  R.  18  Eq.  301. 
Brlstow  V.  Bristow,  5  Beav.  289.  Clive  («)  Wentw.  Off.  Ex.  445,  14th  edit. 
■».  Clive,  Kay,  600.  See  ante,  p.  *1348,  (t)  A  legacy  of  50Z.  for  a  ring,  is  not 
note  (0  for  cases  where  the  question  specific  (see  ante,  p.  *1022) :  and  there- 
arises  between  the  tenant  for  life  and  fore  carries  interest  with  other  pecun- 
the  remainderman.  And  ante,  p.  *739,  iary  legacies  :  Apreece  u.  Apreece,  1  V. 
as  to  apportionment.  &  B.  364. 

(r)  3  Rop.  Leg.  227,  3rd  edit.  "Where  (m)  Maxwell  ®.  Wettenhall,  3  P.  Wms. 

a  legacy  is  charged  upon  real  property,  37.     But  now  in    most    cases    money 

and  no  day  of  payment  is  mentioned  in  lodged  in  court  is  placed  on  deposit 

the  will,  interest  will  be  given  from  and  bears  interest  at  3  per  cent.     See 

the  testator's  death.     Pearson  ».  Pear-  Supreme    Court   Funds    Rules,    1886, 

son,   1   Sch.  &  Lef.    10.     Spurway  v.  R.  76. 
Olynn,  9  Ves.  483.     But  where  a  legacy 
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In  the  further  consideration  of  the  doctrine  of  allowing  interest  on 
general  legacies,  the  subject  may  be  regarded,  First, — in  cases  where 
the  testator  has  not  fixed  any  time  of  payment  :  Secondly,  in  cases, 
where  the  time  of  payment  is  named  by  him. 

1st.  When  no  time  of  payment  is  fixed  :  f  The  executor  is  by  law 
1st.  Where  the  allowed  One  year  from  the  testator's  death  to  ascertain 
?o  ttme  to  "p^ay*  and  Settle  his  affairs' :  at  the  end  of  which  time  the  court, 
™™'"  for  the  sake  of  general  convenience,  presumes  the  per- 

sonal estate  to  have  been  reduced  into  possession  :  Upon  that  ground, 
interest  is  payable  from  that  time  unless  some  other  *period  is  fixed 
by  tlie  will  («)  :  Kor  will  interest  be  payable  from  an  earlier  date, 
although  there  is  a  direction  in  the  will  to  pay  the  legacy  "  as  soon  as 
possible  "  (x).  If,  indeed,  the  legacy  is  decreed  to  be  a  satisfaction  of 
a  debt,  the  court  always  allows  interest  from  the  death  of  the  testa- 
tor (y).  A  further  exception  to  the  rule  exists  in  the  case  of  a 
legacy  given  to  a  child  by  a  parent,  or  one  in  loco  parentis  (a),  whether 
by  way  of  portion  or  not ;  in  which  instance  the  court  will  give 
interest /rom  the  death,  to  create  a  provision  for  its  maintenance  (a) : 
So  where  a  testator  bequeaths  a  sum  of  money  to  an  infant,  and  directs 
that  his  maintenance  shall  be  paid  out  of  the  interest  of  that  sum,  the 
payment  of  interest  will  be  allowed  from  the  death,  and  not  be  post- 
poned till  the  end  of  one  year  after  (5).  In  Lowndes  v.  Lowndes  (c), 
the  Court  of  Exchequer  decided  that  illegitimate  children  are  not 
within  the  general  exception  of  a  legacy  given  by  a  parent  to  a  child. 
But  in  Newman  v.  Bateson  (cZ),  where  a  legacy  was  given  to  a  natural 
daughter  of  the  testator,  with  directions  that  so  much  of  the  interest 
should  be  applied  in  her  maintenance  as  his  executors  should  think 
proper,  the  court  held,  that  although  the  daughter  was  a  natural  child 
yet  the  testator  having  given  maintenance  expressly  to  her,  it  came 
within  the  common  rule  of  a  legacy  given  to  a  child  ;  and  directed 

f  See  American  note  at  end  of  this  were  held  entitled  to  Interest  from  his 

>  Section.  death  :  Shirt  v.  Westby,  16  Ves.  393. 

(®)  Wood  ».  Penoyre,  13  "Ves.  333,  (z)  Wilson  ».  Maddison,  3  Y.  &  C. 

334.     See  also  Gibson  b.  Bott,  7  Ves.  96.  Ch.  C.  373.     As  to  what  persons  stand 

(a)  Webster  v.  Hale,  8  Ves.  410,  413.  in  loco  ■parentis,  see  ante,  p.  *1300. 

Benson  ».  Maude,  6  Madd.  15.  {a)  Beckford  «.  Tobin,  1  Ves.  Sen. 

iSj)  Clarke  v.  Sewell,  3  Atk.  99.     So  310.     Crickett  «.   Dolby,   3  Ves.    13. 

where  the  testator    charged    his  real  See  posi,  p.  *1289. 

estate  by  will  with  the  simple  contract  (6)  Re  Richards,  L.  R.  8  Eq.  119. 

debts  of  another  person,  he  was  con-  (c)  15  Ves.  301. 

sidered  as  having  adopted  those  debts  (d!)  3  Swanst.  689. 
as  his  own,  and  the  creditors,  as  legatees, 
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interest  from  the  time  of  the  testator's  death  (e).  This  *exception, 
however,  is  confined  to  legacies  in  favor  of  infants,  and  has  never 
been  extended  to  a  legacy  given  to  an  adult  (/").  Nor  does  it  apply 
to  the  case  of  a  wife  (^). 

After  the  expiration  of  the  year  from  the  death  of  the  testator,  the 
legacy  will  carry  interest,  although  payment  be,  from  the  condition  of 
the  estate,  impracticable  (A),  and  although  the  assets  have  been 
unproductive  (i)  :  The  general  rule  was  stated  by  Lord  Redesdale,  in 
Pearson  v.  Pearson  {¥)  :  "  Whether  the  fund  bears  interest  or  not,  is 
totally  immaterial  in  the  case  of  pecuniary  legacies  ;  I  remember  a 
case  of  Greening  v.  Barker,  where  the  fund  did  not  come  to  be  dis- 
posable for  the  payment  of  legacies  till  near  forty  years  after  the 
death  of  the  testator,  and  yet  the  legacies  were  held  to  bear  interest 
from  the  year  after  the  testator's  death  ;  and  the  Court  there  was  of 
opinion,  that  it  was  a  general  settled  and  fixed  rule,  that  pecuniary 
legacies  bear  interest  from  the  expiration  of  twelve  months,  if  there 
should  at  any  time  be  a  fund  for  the  payment  of  them,  and  that  in 
case  the  fund  was  productive  within  the  twelve  months,  all  the  inter- 
mediate profits  belong  to  the  residuary  legatee  :  The  executor  may 
pay  the  Jegacy  within  the  twelve  months,  but  is  not  com*pelled  to  do 
so  :  he  is  not  to  pay  interest  for  any  time  within  the  twelve  months, 
although  during  that  time  he  may  have  received  interest :  But  if  he 
has  assets,  he  is  to  pay  interest  from  the  end  of  the  twelve  months, 
whether  the  assets  have  been  productive  or  not." 

Where  a  legacy  was  given  to  A.,  to  be  paid  at  twenty-one,  and  if 

(«)  See    also    Dowling    v.  Tyrell,    2  man  v.  Simpson,  6  Sim.  75.     See  also 

Euss.  «fc  M.  343.     Ate.  Ace.    Milltown  ii.  Trench,  4  CI.  &  Fin. 

(/)  Raven  v.  Waite,  1  Swanst.  553.  276  ;  S.  C.  10  Bligh,  N.  S.  1. 

Wall  ®.  Wall,  15  Sim.  513.  (i)  So  it  hns  been  held  that  if  a  legacy; 

ig)  Stent  v.  Bobinson,   12  Ves.  461.  be  given  to  A.,  subject  to  the  payment 

Ee  Whittaker,  21  C.  D.  657.  of  a  minor  sum  to  B.,  interest  on  such 

(K)  Wood  «.  Penoyre,  13  Ves.  334.  minor  sum  is  payable  by  A.  to  B.  from 
A  testator  gave  a  legacy  to  his  daughter,  the  end  of  a  year  after  the  testator's 
and  all  his  real  and  personal  estate  to  death,  notwithstanding  that,  in  con- 
his  wife,  and  after  her  death,  he  gave  sequence  of  litigation  between  A.  and 
his  real  estate,  subject  to  the  legacy  to  the  residuary  legatees,  A.  did  not,  for 
his  son  in  fee  :  The  wife  survived  the  several  years,  obtain  possession  of  his 
testator,  and  afterward  died  ;  And  Sir  own  legacy,  which  did  not,  in  themean- 
L.  Shadwell,  V.-C,  held  that  the  while,  make  interest :  Hertford «.  Low- 
legacy,  with  interest  from  the  end  of  a  ther,  9  Beav.  266.  See  also  Fisher  v. 
year  after  the  testator's  death,  was  Brierley,  30  Beav.  268. 
raisable  out  of  the  real  estate,  in  case  (k)  1  Sch.  &  Lef .  10. 
the  personal  estate  was  deficient :  Free- 
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he  should  die  before  attaining  that  age,  then  to  B.,  and  A.  died  before 
twenty-one,  several  years  after  the  testator,  it  was  holden  that  B. 
was  entitled  to  interest  on  the  legacy  from  the  death  of  A.;  for  al- 
though it  was  objected  that,  this  being  a  new  substantive  legacy  to 
B.,  the  executor  ought  to  have  a  year's  time  for  the  payment  of  it,, 
yet  the  court  held,  that  the  year's  time  must  be  intended  to  be  from 
the  death  of  the  testator  (?). 

In  Pickwick  v  Gibbes  (m)  a  testator  directed  his  trustees,  as  soon 
as  convenient  after  the  decease  of  his  wife,  to  raise  10,000^.  for  his 
nephew,  an  infant,  and  to  invest  it  and  apply  the  income  toward  his 
maintenance  ;  The  testator  had  previously  given  his  wife  an  annuity 
df  1,000?.  a  year  payable  quarterly :  The  wife  predeceased  the  testa- 
tor :  And  Lord  Langdale,  M.  R.,  held  that  the  infant  was  entitled  to 
interest  on  his  legacy,  from  the  testator's  decease. 

An  annuity  bestowed  by  will,  without  mentioning  any  time  of  pay- 
^  ^     ^  .    ment,  is  considered  as  commenciner  from  the  death  of 

Interest  on  annul-  '  o 

ties:  the  testator,  and  the  first  payment  as  due  at  the  expira- 

tion of  one  year  (w)  :  from  which  latter  period  interest  may  be 
claimed  in  cases  where  it  is  allowed  at  all.  But,  generally  speaking,, 
the  Court  of  Chancery  has  refused  application  for  interest  upon  the 
arrears  of  annuities  given  by  will  (o)  :  unless  in  cases  where  the  per- 
son charged  with  the  payment  of  the  annuity  has  at  law  incurred  a 
forfeiture  by  non-payment,  against  which  he  is  obliged  to  seek  relief 
in  equity  :  there  no  assistance  will  be  given  him  by  the  court,  *except 
upon  terms  of  doing  equity,  viz.:  by  consenting  to  pay  the  grantee  of 
the  annuity  the  arrears  due,  with  interest  ( jo). 

The  question,  whether  a  legatee  for  life  is  entitled  to  interest. 
-  ,     ,         .      from  the  death  of  the  testator,  or  from  the  end  of  the- 

IntereBt    on    be-  ' 

quests  for  life :  year  after  his  death,  has  been  considered  in  a. 
previous  section  (g'). 

2.  With  respect  to  interest  on  general  legacies,  where  the  time  of 

If)  Laundy  v.  Williams,  3  P.  Wms.  where  the    annuitant   has   held  some- 

481.  legal  security  which  but  for  the  inter- 
Cm)  1  Beav.  271.  ference  of  the  court  he  might  have 
(«)  See  ante,  p.  *1343.  made  available  for  the  payment  of  in- 
(o)  Torre  n.  Browne,  5  H.  L.  C.  555.  terest,   or  where  the  accumulation  of 

Booth  V.  Coulton,  2  GifE.  514.  arrears    has  been   occasioned    by  the 

(p)  Ferrers    v.   Ferrers,   Cas.   temp.  misconduct  of  the  party  bound  to  pay.. 

Talb.  3.    3  Rop.  Leg,  309,  3rd  edit.  Torre  «.  Browne,  5  H.  L.  C.  578. 

Other  cases  where  the  court  has  al-  (5)  Ante,  p.  *1339  et  seq. 

lowed    interest  on  arrears   have  been 
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payment   is   fixed   by  the  testator  :  f  The  general  rule  is,  that  the 
legacies   will  not  carry  interest  before   the  arrival   of  ^,,     „.     .. 

°  *'  gndly.    When  the 

the  appointed  period  ;  as  for  instance,  when  the  legatee  f™^  "f.  payment 
shall  attain  twenty-one  (f)  :  Nor  will  it  make  any  dif- 
ference that  the  legacy  is  vested  (s). 

*Where,  however,  a  fund  is  severed  immediately  from  a  testator's 
death  for  the  benefit  of  the  objects  of  the  gift  (t),  not  only  is  the  gift 
vested  (m),  but  carries  the  interim  income,  though  the  only  gift  is 
in  a  direction  to  pay  at  a  future  time  (w). 

Again,  as  we  have  seen  (a;),  this  rule  is  subject  to  an  exception  in 
case  of  the  testator  being  the  parent  (or  in  loco  paren-  legacies  to  chil- 
lis) (y),  of  the  legatee  :  For  there,  whether  the  legacy  dren  of  testator : 


f  See  American  note  at  end  of  this 
Section. 

(r)  Heath  ».  Perry,  3  Atk.  101.  Tyr- 
rail  ».  Tyrrell,  4  Ves.  1.  Interest  is 
payable  only  from  the  time  the  leg- 
acy is  receivable  :  Earle  v.  Bellingham, 
34  Beav.  448.  But  if  the  appointed 
period  («.  g.,  the  legatee's  attaining 
twenty-one  or  marrying  with  consent) 
arrived  in  the  lifetime  of  the  testator, 
the  legacy  will  carry  interest  from  his 
death  :  Coventry  v.  Higgins,  14  Sim. 30. 

A  legacy  to  an  infant  as  executor  is 
not  payable  till  he  can  accept  office,  i.  «., 
at  twenty-one,  and  therefore  he  is  not 
ehtitled  to  interest  meanwhile.  Re 
Gardner,  67  L.  T.  553. 

(s)  Heath  v.  Perry,  3  Atk.  103,  by 
Lord  Hardwicke.  Crickett  v.  Dolby, 
3  Ves.  10.  Pesting  v.  Allen,  5  Hare, 
575,  577.  "Where  a  testatrix  gave  sev- 
eral legacies,  and  directed  her  husband, 
whom  she  appointed  her  executor,  to 
pay  the  legacies  as  soon  after  her  death 
as  might  be  convenient,  or  within  three 
years,  if  it  should  suit  his  convenience, 
Alderson,  B.,  held,  that  the  legatees 
were  not  entitled  to  interest  on  their  lega- 
cies before  the  expiration  of  the  three 
years  :  Thomas  v.  Atty.-Gen.,  3  Y.  & 
C.  535.  But  where  there  was  a  direc- 
tion to  invest  the  legacies  within  seven 
years  of  the  testator's  death,  and  such 


direction  was  for  the  convenience  of 
the  estate,  and  not  for  the  benefit  of 
the  residuary  legatee,  it  was  held,  that 
as  the  estate  was  suiflcient  to  pay  them 
at  the  testator's  death,  interest  must  be 
paid  from  the  end  of  a  year  after :  Var- 
ley  V.  Winn,  3  K.  &  J.  700. 

(i)  That  is  to  say,  severed  by  direc- 
tion of  the  testator:  thus  Cotton,  L.  J., 
in  Re  Dickson,  39  C.  D.  381,  336,  says, 
speaking  of  what  sums  can  properly  be 
said  to  be  held  by  trustees  in  trust  for 
an  infant,  "  As  to  each  of  these  sums 
I  should  say  it  did  not  come  within  that 
description  because  it  was  not  set  apart 
by  the  direction  of  the  testator  so  as  to 
be  held  by  these  trustees  for  the  benefit 
of  the  infant,  but  was  only  retained  by 
the  trustees  to  enable  them  to  comply 
with  the  directions  in  the  Will  if  and 
when  the  infant  attained  twenty-one." 

(u)  See  ante,  p.  *1103. 

(v)  Dundas  v.  Wolfe  Murray,  1 
Hemm.  &  M.  435. 

(x)  Ante,  p.  *1387. 

(jf)  Acherley  «.  Vernon,  1  P.  Wms. 
783.  Hill  1>.  Hill,  3  V.  &  B.  183.  Mills 
V.  Robarts,  1  Russ.  &  M.  555.  Leslie 
V.  Leslie,  Cas.  temp.  Sugd.  4.  Rogers 
1).  Soutten,  3  Keen,  598.  Wilson  v. 
Maddison,  3  Y.  &  C.'  Ch.  C.  373.  Rus- 
sell 13.  Dickson,  3  Dr.  &  War. 
133. 
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be  vested  or  contingent,  if  the  legatee  be  not  an  adult  («),  interest  on 
the  legacy  shall  be  allowed,  as  a  maintenance,  from  the  time  of  the 
death  of  the  testator  (a),  if  there  is  no  other  provision  for  that  pur- 
pose (b).  The  court  will  determine  the  quantum  of  allowance,  either 
the  whole  of  the  usual  interest  allowed  by  the  court,  or  less,  accord- 
ing to  circumstances  (c). 

Where  the  legatee  is  the  child  of  the  testator,  and  a  *specific  sum 
is  given  by  the  will  for  maintenance,  no  greater  allowance  can  be 
claimed  for  that  purpose,  although  it  be  less  than  the  usual  rate  of 
interest  upon  the  legacy  (<?)  :  But  the  court  has  in  some  cases  increased 
the  allowance,  where  it  was  insufficient  for  a  reasonable  maintenance, 
and  where  the  legacy  was  vested  (e)  ;  or,  where  maintenance  has  been 
given  up  to  a  particular  date  or  the  happening  of  a  particular  event 
during  infancy,  has  allowed  interest  on  a  legacy  for  maintenance  in 
the  interval  between  that  date  and  majority  (/). 

This  exception  is  not  extended  in  favor  of  nephews  and  nieces  [g), 
nor  of  grandchildren  (A)  unless  the  testator  were  in  loco  parentis. 
Again,  in  some  instances,  legacies  payable  at  a  future  period  will 
carry  interest,  although   not  given  by  a  parent,  or  a 

apparent      intent  •'  ,       '  ?        ,  ,  J  r  > 

that  the  legatees  person  m  loco  parentis,  where  there  appears  an  inten- 

ahall     be     main-    ^.  ,  .     ,  ,  ,       i  ,     i, 

tainea  out  of  the  tion  on  the  part  of  the  testator  that  tlie  legatees  shall 

be    maintained    out    of  the    property  bequeathed    to 

them  (i).f     In  Boddy  v.  Dawes  (/<;),  a  testator  gave  legacies  out' of 

(s)  Raven  v.   Waite,  1  Swanst.  553.  id)  Hearle  «.  Greenhank,  3  Atk.  716. 

Wall  V.  Wall,  15  Sim.  518.  Long  v.  Long,  3  Ves.  286,  note.     Ellis _b. 

(a)  Harvey  v.  Harvey,  2  P.  Wms.  21.  Ellis,  1  Sch.  Lef.  1.    Re  George,  5  C. 

Incledon    v.    Northcote,    3   Atk.   438.  D.  837. 

Chambers   ii.    Goldwin,     11     Ves.   3.  («)  Aynsworth  v.  Pratchett,  13  Ves. 

Brown  ».   Temperley,  3  Russ.  Chanc.  331.     3  Rop.  Leg.  338,  Srd  edit.    See 

Cas.  363.    Martin  «.  Martin,  L.  R.  1  Eq.  Turner  v.  Turner,  4  Sim.  430. 

369.     Even    though  the  will    should  (/)  Chambers  «.  Goldwin,  11  Ves.  3. 

contain  an  express  direction    that  the  Martin  v.  Martin,  L.  R.  1  Eq.  369. 

interest  shall  accumulate  :  Mole®.  Mole,  (g)  Crickett  v.  Dolby,  3  Ves.  10. 

1  Dick.  310.    M'Dermott  v.  Kealey,  3  {h)  Haughton  ®.  Harrison,  3  Atk.  330. 

Russ.  Ch.  Cas.  364,  note.     In  the  case  Butler  v.   Freeman,   3  Atk.  58.    Des- 

of   a  child  en  ventre  sa  mk-e,  interest  cramhes  v.  Tomkins,  4  Bro.  C.  C.  149, 

must  be  computed  from  the  time  of  its  note ;  S.   C.  1   Cox,   133.    Fasting  v. 

birth  :  Rawlins  v.  Rawlins,  3  Cox,  425.  Allen,  5  Hare,  579. 

(6)  WyncR  v.  Wynch,   1    Cox,   433.  (i)  Leslie     «.     Leslie,     Cas.    Temp. 

Donovan    v.    Needham,  9  Beav.   164.  Sugd.  1. 

Rudge  11.  Winnall,  12  Beav.  357.    Re  f  See  American  note  at  end  of  this 

Rouse's  Estate,  9  Hare,  649.  Section. 

(c)  3  Rop.  Leg.  334,  3rd  edit.  {k)  1  Keen,  362. 
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a  sum  of  stock  to  the  grandchildren  named  in  his  will  on  their  attain- 
ing the  age  of  twenty-one,  and  if  any  of  them  should  die  under 
twenty-one  their  portion  to  be  equally  divided  among  such  of  them 
as  should  attain  twenty-one  ;  but  if  the  whole  of  his  said  grandchil- 
dren should  die  under  that  age,  then  he  gave  the  interest  of  the  sum 
of  stock  to  the  father  of  the  said  grandchildren  for  his  life,  and  after 
his  decease  the  principal  as  therein  mentioned  :  And  Lord  Langdale, 
*M.  R.,  held,  that  the  grandchildren  were  entitled  to  the  interest  dur- 
ing their  minority. 

Where  the  payment  of  a  legacy  is  postponed  by  the  testator  to  a 
future  period,  as  until  the  legatee  attains  twenty-one, 
and  the  will  directs,  that  when  that  period  arrives,  the  "  with  interest." 
payment  shall  be  made  with  interest,  the  legacy  will  bear  interest  only 
from  the  end  of  the  year  after  the  testator's  death  {V). 

Where  a  vested  legacy,  either  particular  or  residuary,  is  given  to  an 
infant,  without  appointing  any  time  for  payment,  and  it  interest  of  legacy 
is  subject  to  a  limitation  over  upon  a  divesting  con-  ^"fant  "'^legatee 
tingency,  which  takes  effect ;  as  where  the  legacy  is  ^^^^„^  diyeste 
given  upon  condition  to  divest  it  upon  the  death  of  the  *''®  legacy. 
legatee  under  twenty-one,  and  he  dies  under  that  age  :  yet  as  the 
legacy  was  payable  at  the  end  of  the  year  after  the  testator's  death, 
the  executor  or  administrator  of  the  infant  legatee,  and  not  the  legatee 
over,  will  be  entitled  to  the  interest  which  accrued  on  the  legacy  dur- 
ing the  infant  legatee's  life  (m). 

The  same  doctrine  prevails  with  respect  to  a  gift  of  a  resicfoe,  where 
the  bequest  is  such  as  to  vest  immediately,  but  not  •payable  until  the 
legatee  shall  attain  twenty-one,  with  a  bequest  over,  divesting  the 
legacy  in  case  he  dies  under  that  age  :  In  that  case  also,  although  the 
legatee  dies  under  twenty-one,  his  personal  representative  will  be  en- 
titled to  the  interest  which  became  due  during  the  legatee's  life  (n). 

*The  rule  is  otherwise   with  respect  to  contingent  bequests  (/>), 

©  Knight  V.  Knight,  2  Sim.  &  Stu.  See  also  Webb  v.  Kelly,  9  Sim.  469. 

792.  Be  Buckley's  Trusts,  22  C.  D.  583. 

(to)  Taylor  «.  Johnson,  2  P.   Wms.  (re)  NichoUs  v.  Osborn,  2  P.  Wms.  419. 

504.     Shepherd  v.  Ingram,  Ambl.  448.  Chaworth  «.  Hooper,  1  Bro.  C.  C.  81. 

Montgomerie  ».  Woodley,  5  Ves.  522.  Hawkins  v.  Combe,  1  Bro.  C.  C.  335. 

3 Atk.  102,  note  by  Sanders  to  Heaths.  Re    Smitlr,    42  C.   D.   302.    And  see 

Perry.    Branstrom  «.  Wilkinson,  7  Ves.  Skey  «.  Barnes,  3  Meriv.  345,  846,  'per 

420.    Mills  «!.  Robarts,  1  Russ.  &  M.  Sir  W.  Grant. 

555.    M'Donald  «.  Bryce.  2  Keen,  284.  (p)  See  Cox's  note  to  Taylor  ®.  John- 
Barber  c.  Barber,  3  Mylne  &  Cr.  688.  son,  2  P.   Wms.   506.     See   also  Des- 
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except  in  those  cases  where  the  infant  is  entitled  to  maintenance  out 
of  tlie  income  of  a  contingent  legacy,  either  by  reason  of  the  testator 
being  the  father  of  or  standing  in  loco  parentis  toward  the  infant  or  by 
reason  of  the  infant  being  one  of  a  class.  So  where  ^.particular  legacy, 
though  vested,  is  not  payable  till  twenty-one,  and  nothing  is  said  in 
the  will  that  shows  the  testator's  intention  to  give  interest  in  the  mean- 
time, in  such  case,  if  the  legacy  be  divested  by  the  death  of  the  legatee 
before  attaining  twenty-one,  his  personal  representatives  cannot  claim 
the  interest  accruing  till  his  death  (g). 

But  where  a  particular  legacy  is  given,  even  contingent  upon  the 
event  of  the  legatee  attaining  twenty-one,  with  interest  in  the  mean- 
time, and  the  legatee  dies  before  that  age,  the  arrears  of  interest  up  to 
the  time  of  his  death  will,  it  seems,  belong  to  his  personal  representa- 
tives (r). 

It  remains  to  consider  the  rate  of  interest  allowed  on  legacies  :  The 
Eate  of  interest  *'"^^  ^*  present  established  is,  to  allow  four  per  cent., 
whether  the  legacy  be  charged  upon  land,  or  payable 
out  of  personal  estate  only,  unless  the  will  directs  otherwise  (s).  Nor 
will  the  rule  be  varied, it  should  seem,  in  the  courts  here,  by  reference 
to  the  higher  rate  of  interest  allowed  in  the  country  where  the  testator 
resided,  or  where  the  fund  was  invested  at  the  time  of  making  the 
will.  Therefore,  a  legacy  by  a  testator  residing  in  Antigua  will  not, 
in  an  English  court,  be  allowed  to  bear  Antigua  interest  (<)  :  So  if 
*a  legacy  is  given  in  the  currency  of  Jamaica,  where  the  testator 
resided,  and  there  are  assets  and  executors  in  both  countries,  the  lega- 
tee shall  be  allowed  interest  at  four  per  cent,  only,  and  not  Jamaica  " 
interest,  in  a  suit  in  an  English  court  against  the  English  executor  (m). 
The  principle  is,  that  the  fund  is  supposed  in  the  course  of  a  year  after 
the  testator's  death  to  come  into  the  hands  of  the  executor,  and  that 
the  executor  can  make  four  per  cent,  of  it  here.  If  it  were  proved  that 
the  fund  was  abroad,  and  greater  interest  made,  it  might  be  other- 
wise (a;). 

crambes  ®.  Tomkins,  1  Cox,  133  ;  S.  C.  if)  Malcolm  n.  Martin,  3  Bro.  C.  C. 

4  Bro.  C.  C.  149,  in  notis.    Glanvill  n.  50.     See  also  Stapleton  ■».  Conway,  1 

Glanvill,   2  Meriv.    88.      Thruston  v.  Ves.  Sen.  437.     The  case  of  Raymond 

Anstey,  27  Baev.  387,  p&r  Wood,  V.-O.  ®.  Brodbelt,  5  Ves.  199,  was  decided  on 

((?)  See  Mr.  Sanders'  note  to  Heath  ».  its  particular  circumstances :  By  Sir  W. 

Perry,  3  Atk,  102,  and  that  of  Mr.  Cox  Grant,  in  Bourke  v.  Ricketts,  10  Ves. 

to  Taylor  ».  Johnson,  3  P.  Wms.  506.  834. 

(r)  Harris  «.  Finch,  M'Clel.  141  :  but  (a)  Bourke  «.  Ricketts,  10  Ves.  330. 

see  Errington  v.  Chapman,  13  Ves.  30.  (a;)  Malcolm  ».  Martin,  8  Bro.  C.  C. 

(«)  R.  S.  C.  1883,  Ord.  LV.,  R.  64.  64,  by  Lord  Alvanley. 
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But  interest  has  been  directed  to  be  computed,  as  against  the  exec- 
utor, at  five  per  cent.,  when  tlie  property  has  been  employed  by  him 
in  trade  (y).  Generally,  an  executor  improperly  retaining  balances  is 
charged  with  interest  at  four  per  cent.,  but  if,  in  addition,  he  commits 
a  breach  of  trust  or  changes  money  from  a  proper  to  an  improper 
state  of  investment,  he  is  charged  five  per  cent.  If  he  employ  the 
trust  money  in  trade,  he  will  be  charged  either  with  the  profits  or  five 
per  cent,  compound  interest  (s).  So  in  a  case  where  an  executor  was 
directed  to  lay  out  the  testator's  personalty  in  the  funds,  and  he 
unnecessarily  sold  out  stock,  keeping  large  balances  in  his  hands,  and 
resisting  payment  of  debts  by  a  false  pretense  of  outstanding  demands, 
he  was  charged  with  five  per  cent,  interest  and  costs  [a).  And  in  a  case 
where  trustees  and  executors  after  payment  of  a  testator's  debts  kept 
the  balanjce  of  the  personal  estate  at  their  bankers,  the  court  charged 
them  with  interest  on  the  balance  at  five  per  cent,  from  the  date  of 
the  payment  of  the  debts  (J). 

*The  interest  on  legacies  is  to  be  computed  upon  the  principal  only, 
and  not  upon  the  principal  and  interest  (c).  But  under  gimpie  interest 
particular  circumstances,  the  court  will  allow  the  legatee  foliar ''"cfrciim- 
compound  interest :  As  where  there  is  an  express  direc-  ^''""^^s- 
tion  in  the  will  that  the  executor  should  lay  out  the  fund  to  accu- 
mulate, and  he  neglects  to  do  so  (d). 

In  a  case  where  the  testator  gave  to  each  of  certain  infant  nephews 
and  nieces  by  name  a  sum  of  money  "  with  compound  interest  at  five 
per  cent,  per  annum,  from  the  day  of  their  birth,  to  be  settled  on 
their  marrying  or  attaining  twenty-one  years,  whichever  may  first 
happen  ;  "  it  was  held  by  Sir  C.  Pepys,  M.  R.,  that  compound  interest 
at  five  pel"  cent,  was  to  run  on  each  of  the  legacies  from  the  birthdays 
of  the  several  legatees  till  their  marriage  or  majority  respectively,  and 
not  merely  to  the  day  of  the  testator's  death  (e). 

iy)  Heathcote  o.  Hulme,  1  Jac.  &  Walk.  (J)  Re  Jones,  49  L.  T.  N.  S.  91. 

122.    Williams  «.  Powell,  15  Beav.  461.  (c)  Perkyns  «.  Baynton,  1  Bro.  C.  C. 

Post,  pp.  *1753,  *1753.     See  also  Bur-  574.     Crackelt  ».   Bethune,   1  Jac.  & 

nell «.  Brown,  1  Jac.  &  Walk.  175,  as  Walk.  586. 

to  the  interest  where  the  property  is  {d)  Raphael  v.  Boehm,   11  Ves.  93  ; 

wrongfully  withheld.  S.  C.  13  Ves.  590.     Dornford  v.  Dorn- 

(3)  Jones  V.  Foxall,  15  Beav.  388.  ford,  13  Ves.  127.     Jones  «.  Poxall,  15 

(a)  Crackelt    ®.   Bethune,   1    Jac.   &  Beav.   388,  461.     Knott  t>.   Cottee,   16 

Walk.  586.     See  also  Mosley  «.  Ward,  Beav.  77.     See  i)o«<,  p.  *1756  ««  ««?. 

11  Ves.  581.    Knott  v.  Cottee,  16  Beav.  («)  Arnold  «.  Arnold,  3  M.  &  K.  365. 

77.     Poit,  p.  *1754  et  seq. 
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f  General  rule  at  to  interest.  Lega- 
cies, in  general,  like  debts,  bear  interest 
from  the  time  when  they  are  payable. 
So,  by  statute  in  California  (1885  Code 
C.  P.  §  1369).  The  time  allowed  in 
most  of  the  United  States  for  the  pay- 
ment of  legacies  is  one  year  from  testa- 
tor's death,  see  p.  *1239,  ubi  supra, 
American  note.  From  this  it  follows 
that  general  legacies  bear  interest  after 
one  year  from  testator's  death.  Cros- 
well  on  Exrs.  §  503;  Schouler  on  Exrs. 
§  481  ;  Woerner  on  Admn.  §  458 ; 
Wheeler  v.  Hathaway,  54  Mich.  547; 
State  V.  Crossley,  69  Ind.  303;  Griggs  v. 
Veghte,  2  Dick.  (N.  J.)  179;  Matter  of 
Spencer,  16  R.  I.  25  ;  Grain  v.  Barnes, 
1  Md.  Ch.  151 ;  Sparks  v.  Weedon,  21 
Md.  156  ;  Estate  of  King,  11  Phila.  26; 
Hart  «.  "Williams,  77  N.  G.  426.  In 
Alabama,  after  eighteen  months.  Hal- 
lett  V.  Allen,  13  Ala.  555.  If  a  legacy 
is  subject  to  the  set-ofE  of  a  debt  of 
the  legatee,  the  balance  will  carry  inter- 
est after  one  year  from  testator's  death. 
Dickerson  v.  Stokes,  4  Dem.  219.  In 
New  Jersey,  interest  runs  from  one 
year  after  testator's  death,  although  the 
legatee  cannot  sue  for  his  legacy  until 
one  year  after  probate.  Davison  ». 
Rake,  17  Stew.  (N.  J.)  506,  affg.  18  Id. 
767.  But  in  New  York,  where  the  Re- 
vised Statutes  have  changed  the  time 
for  payment  of  legacies  to  one  year 
after  letters  granted  (R.  S.  90,  §  43),  it 
has  been  held,  that  interest  runs  from 
that  time,  Estate  of  Fish,  19  Abb.  Pr. 
209 ;  Matter  of  McGowan,  134  N.  Y. 
536  ;  Matter  of  Prior,  32  N.  Y.  S.  R. 
712  ;  Rogers  v.  Rogers,  2  Red^.  34  ; 
although  many  cases  have  held  that 
interest  still  runs  from  one  year  from 
testator's  death.  "Wheeler  v.  Ruthven, 
74  N.  Y.  431  ;  Lawrence  'o.  Bmbree, 
3  Bradf .  364 ;  Campbell  v.  Cowdrey, 
31  How.  Pr.  173;  Dustan  v.  Carter,  3 
Dem.  149  ;  Matter  of  Noyes,  5  Dem. 
309 ;  Matter  of  Gibson,  34  Abb. 
N.  C.  45. 


This  rule  is  not  changed  by  a  testa- 
mentary direction  to  pay  the  legacy 
"  forthwith,"  White  v.  Donnell,  3  Md. 
Gh.  536  ;  or  "with  interest,"  Lawrence 
V.  Embree,  Bradf.  364  ;  or  "  as  soon  as 
possible,"  Whites.  Donnell,  ubi  supva; 
"Vernet  v.  Williams,  3  Dem.  349 ;  or 
"as  soon  as  practicable,''  Matter  of 
Savage,  1  How.  Pr.  N.  S.  379  ;  Gill's 
Appeal,  2  Pa.  St.  231 ;  Vernet  «.  Wil- 
liams, ubi  supra  ;  or  "  as  soon  as  con- 
venient," Welsh  «.  Adams,  152  Mass. 
74  ;  Rogers  ».  Rogers,  2  Redf .  24 ; 
Matter  of  Gibson,  2  Gonnoly  135  ;  or 
' '  as  soon  as  the  amount  can  be  col- 
lected "  out  of  designated  funds.  Kerr 
J).  Dougherty,  17  Hun  341.  Nor  is  it 
afEected  by  the  fact  that  the  funds  from 
which  it  must  be  paid  are  unproduc- 
tive. Marsh  ».  Hague,  1  Edw.  Ch.  174 ; 
Estate  of  Wright,  17  Phila.  496  ;  or  are 
not  realized  and  available  at  the  year's 
end,  Martin  «.  Martin.  6  Watts  67  ; 
Jones'  Appeal,  3  Grant  Cas.  169 ;  e.  g., 
by  reason  of  the  executor's  delay  in 
making  sale  of  the  real  estate,  Huston's 
Case,  9  Watts  472 ;  although  the  sale  is 
unavoidably  delayed,  Sargent  «.  Sar- 
gent, 103  Mass.  397  ;  or  where  the  ex- 
ecutor has  neglected  to  invest  the  fund, 
Matter  of  Stanfield,  135  N.  Y.  293  ;  or 
where  the  payment  is  deferred  on 
account  of  certain  annuities  to  be  first 
paid,  Wilde  v.  Wilde,  58  How.  Pr.  71  ; 
Hubbard  v.  Hubbard,  6  Met.  50 ;  or  for 
the  convenience  of  the  estate  to  provide 
for  the  life  support  of  the  widow, 
Bonham  v.  Bonham,  11  Stew.  (N.  J.) 
419  ;  or  for  other  reasons  not  chargeable 
to  the  legatee  himself.  Estate  of  Wright, 
17  Phila.  496  ;  or  notwithstanding  the 
charge  of  the  life  tenant's  support  on 
the  land,  Evans  i>.  Foster,  80  Wis.  509; 
or  where  it  is  not  to  be  paid  until  the 
estate  is  divided,  and  the  principal  is 
not  payable  to  the  legatee  until  she  has 
issue.  Chambers  v.  Chambers,  87  Ky. 
144. 
This  general  rule,  that  interest  is  pay- 
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able  after  the  first  year,  applies  also  to 
a  legacy  to  one  -who  is  not  at  the  time 
in  condition  to  receive  it,  e.  g.,  an 
absentee,  Marsh  v.  Hague,  1  Edw.  Ch. 
174  ;  or  an  infant  without  a  guardian, 
Kent  «.  Dunham,  106  Mass.  586 ;  Simp- 
kins  v.  Scudder,  3  Dem.  371 ;  Lyon  v. 
Magagnos,  7  Qratt.  377 ;  or  where,  the 
legatee  has  died  before  payment  could 
be  made,  Esmond  v.  Brown  (R.  I.),  35 
Atl.  Rep.  653;  Keehln  «.  Pries,  5  Jones 
Eq.  373.  And  if  the  legacy  is  charged 
on  land,  the  devisee  or  his  assignee 
will  be  charged  with  the  interest.  Loder 
«.  Hatfield,  71  N.  Y.  93. 

So,  it  applies,  except  as  hereinafter 
stated,  to  legacies  to  a  relative  of  the 
testator,  such  as  a  daughter,  Vernet  v. 
Williams,  3  Dem.  349  ;  White  v.  Don- 
nell,  8  Md.  Ch.  536;  where  she  has 
other  provision  made  for  her  mainten- 
ance, Williamson  ■».  Williamson,  6 
Paige  398  ;  or  where  she  is  married  and 
has  other  provision  made  for  her,  Mor- 
gan V.  Valentine,  6  Dem.  18  ;  or  is  an 
adult  and  married,  Hennion  v.  Jacobus, 
13  C.  E.  Gr.  38;  or  a  son,  Keith  «.  Cope- 
land,  138  Mass.  303  ;  or  a  granddaugh- 
ter, Chambers  v.  Chambers,  87  Ky. 
144  ;  or  a  grandson.  Mills  v.  Mills,  3 
Head  705  ;  or  a  favorite  niece,  Sulli- 
van V.  Wlnthrop,  1  Sumn.  1  ;  or  a  son- 
in-law.  Bartlett  v.  Slater,  53  Conn. 
103.  So,  to  testator's  widow,  Martin  v. 
Martin,  6  Watts  67;  where  there  is 
other  provision  made  for  her.  Matter 
of  Williams,  13  N.  Y.  Leg.  Obs.  179  ; 
or  no  estate  subject  to  dower,  Gill's 
Appeal,  3  Pa.  St.  331  ;  or  to  a  charity. 
Rice  V.  Boston  &c.  Society,  56  N.  H.  191. 

So,  it  applies  to  legacies  given  in  trust. 
Chambers  v.  Chambers,  87  Ky.  144; 
Bartlett  v.  Slater,  53  Conn.  103  ;  or 
to  a  fund  to  be  paid  to  a  trustee  one 
year  after  testator's  death  in  trust  to 
pay  the  income  to  testator's  son .  Keith 
».  Copeland.  188  Mass.  303.  So,  to 
a  trust  of  a  certain  sum  "of  the  Penn- 
sylvania canal  bonds  "  to  pay  the  interest 


to  the  legatee  for  life.  Stelner's  Appeal, 
13  Phlla.  858.  So,  to  a  legacy  for  ser- 
vices rendered,  Barnes  ■».  Danforth,  3 
Stew.  (N.  J.)  13  ;  or  to  the  bequest  of  a 
fractional  part  of  the  estate  not  exceed- 
ing a  certain  sum,  to  be  divided  as  fast  as 
the  net  Income  is  received  (such  legacy 
amounting  to  a  pecuniary  legacy  of  the 
amount  named,  where  the  estate  was 
more  than  sufficient),  Rotch  v.  Emer- 
son, 105  Mass.  431 ;  or  where  the  re- 
siduary estate  is  tied  up  in  a  continuing 
trust,  Koon's  Appeal,  113  Pa.  St.  631 ; 
or  where  there  is  a  contingent  limitation 
over,  if  the  legatee  should  not  be  sober, 
Laporte  v.  Bishop,  33  Pa.  St.  153  ;  or 
a  contingent  set-off,  by  reason  of  the 
legatee's  contingent  liability  as  admin- 
istrator of  a  third  person  to  testator  as 
his  surety.  Sproul's  Appeal,  10  Pa.  St. 
443.  On  the  other  hand.  If  the  legacy 
is  contingent  on  the  legatee  surviving 
until  settlement  of  the  estate  (which 
might  be  five  years),  and  is  subject  to 
diminution  meanwhile,  it  will  bear  no 
Interest  until  the  time  of  settlement. 
Matter  of  Spencer,  16  R.  I.  35.  But  a 
legacy  directing  the  payment  of  a  debt 
of  the  testator,  "with  such  interest  as 
shall  be  then  due  thereon,"  has  been 
held  to  bear  interest  from  the  date  of 
the  will.  Gilbert  v.  Morrlson,_53  Hun 
443. 

A  legatee  may  waive  his  right,  e.  g. , 
by  accepting  payment  without  interest. 
Vermont  Baptist  Convention  «.  Ladd, 
58  Vt.  95  ;  or  by  failing  to  claim  it  dur- 
ing the  lifetime  of  his  mother,  where 
the  fund  for  its  payment  was  to  be 
produced  by  the  sale  of  the  land  on 
which  they  both  lived.  Cobb  «.  Mc- 
Cormlck,  3  Dem.  606. 

So,  interest  will  cease  after  a  tender 
of  payment,  although  made  by  a  devisee 
on  whose  devise  It  -is  charged,  Vander- 
grlft's  Appeal,  80  Pa.  St.  116  ;  or  as  to 
part  of  a  residuary  share  tendered  (no 
larger  part  being  then  available).  Bur- 
tis  «.  Dodge,  1  Barb.  Ch.  77. 
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Legacy  for  maintenance  of  children. 
The  most  frequent  exception  to  the  rule 
above  stated  is  made  in  favor  of  lega- 
cies to  the  testator's  children  for  their 
maintenance.  Such  legacies  draw  in- 
terest from  the  testator's  death,  that  in- 
tention being  naturally  implied.  Cros- 
well  on  Exrs.  §  504  ;  Schouler  on  Exrs. 
§  483;  Woerner  on  Admn.  §  458; 
Anderson  v.  Piercy,  30  "W.  Va.  383 ; 
Oalifornia  (1885  Civ.  Code,  §  1369); 
especially  where  there  is  no  other  pro- 
vision in  the  will  for  such  legatee, 
Lupton  V.  Lupton,  2  Johns.  Ch.  614  ; 
Pierce  v.  Chamberlain,  41  How.  Pr. 
501 ;  and  the  legacy  is  to  an  infant 
daughter  payable  at  twenty-one  or  on 
her  marriage,  with  no  other  provision 
for  her  maintenance  ;  Allen  ».  Crosland, 
2  Rich.  Eq.  68 ;  or  is  payable  at  the 
age  of  sixteen,  Kearney  v.  Kearney,  3 
C.  E.  Gr.  59  ;  or  is  payable  to  testator's 
children  at  the  age  of  twenty-one,  with 
direction  for  their  maintenance  in  the 
meantime,  Jordan  ».  Clark,  1  C.  E.  Gr. 
343 ;  or  where  the  gift  is  expressly  for 
the  education  and  maintenance  of  minor 
children.  King  «.  Talbot,  40  N.  Y.  76 ; 
without  other  provision,  Magoffin  v. 
Patton,  4  Rawle  113  ;  although  the 
legatee  may  have  other  sources  of  in- 
come. Neder  «.  Zimmer,  6  Bem.  180. 
So,  a  legacy  to  a  daughter  for  her  main- 
tenance, with  authority  to  the  executor 
to  apply  the  principal  if  the  income 
prove  insufficient,  will  carry  interest 
from  the  testator's  death,  Brown  v. 
Knapp,  79  N.  Y.  136;  or  to  a  daughter, 
with  no  other  provision  for  her  main- 
tenance. Matter  of  Williams,  13  N.  Y. 
Leg.  Obs.  179.  So,  a  legacy  to  a  daugh- 
ter "  when  she  arrives  at  twenty -one," 
with  a  limitation  over  on  her  death  be- 
fore that  time  (which  actually  occurred). 
Keehln  v.  Pries,  5  Jones  Eq.  373.  This 
applies  to  other  legatees  to  whom  the 
testator  stands  in  loco  parentis,  e.  g.,  a 
legacy  to  a  grandson  at  twenty-one, 
who  was  dependent  for  his  sole  sup. 


port  on  the  testator.  Brown  «.  Knapp, 
79  N.  Y.  136.  So,  legacies  to  testator's 
grandchildren  at  twenty-one,  charged 
on  a  devise  of  all  his  estate  to  his 
daughter,  whom  he  appointed  their 
guardian.  Budd  v.  Garrison,  45  Md. 
418.  So,  a  legacy  to  a  niece  to  be  paid 
at  such  time  as  the  executors  may  think 
proper  "and  most  for  her  benefit," 
Brock  ».  Sawyer,  39  N.  H.  547 ;  or  to 
a  niece  of  the  testator's  wife  for  her 
maintenance.  Wetmore  ®.  Peck,  66 
How.  Pr.  54.  In  some  states  a  legacy 
to  an  adult  child  for  her  support  will 
bear  interest  from  the  testator's  death. 
Matter  of  Lasak,  3  Connoly  380.  So, 
a  legacy  to  a  daughter  charged  on  a 
devise  to  the  son  with  the  expression 
of  a  desire  to  make  the  children  equal. 
Couch  «.  Eastham,  39  W.  Va.  784. 
And  this  exception  has  been  extended, 
in  Pennsylvania,  to  any  legacy  for 
maintenance  and  education,  whether 
the  legatee  be  an  Infant  or  related  to 
the  testator  or  otherwise.  Estate  of 
Colhoon,  16  Phila.  311.  But  in  New 
Jersey,  the  exception  is  strictly  confined 
to  minor  children  of  the  testator. 
Howard  v.  Francis,  3  Stew.  (N.  J.)  444. 
But  a  legacy  will  bear  interest  only 
after  the  first  year,  although  it  is  to  a 
daughter  and  to  be  paid  as  soon  as 
collected  out  of  the  personalty,  and  ex- 
pressly for  the  purpose  of  making  a 
devise  of  land  to  the  daughter  equal  to 
the  devise  made  to  another  daughter. 
Bradner  v.  Faulkner,  12  N.  Y.  473. 
So,  a  legacy  to  children  "  to  be  paid  after 
the  death  of  their  mother,"  with  an 
express  exception  as  to  the  interest  of 
other  children,  Cox  «.  Corkendall,  3 
Beas.  138 ;  or  to  grandchildren  at 
twenty-one  or  marpage  (having  other 
maintenance  from  their  father's  estate, 
and  not  being  dependent  on  the  legacy), 
Chisolm  V.  Chisolm,  4  Rich.  Eq.  266 ;  or 
to  a  goddaughter.  Page's  Appeal,  71 
Pa.  St.  403  ;  or  to  a  minor  adopted  child 
living  with  and  supported  by  testator's 
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widow,  who  was  her  guardian  (after  a 
gift  of  the  entire  estate  to  the  widow 
for  life).  Matter  of  Vedder,  2  Connoly 
548  ;  S.  C.  40  N.  Y.  S.  R.  119. 

Legacy  in  lieu  of  dower.  In  some 
states  a  legacy  in  lieu  of  dower  bears 
interest  from  the  telstator's  death,  Cros- 
well  on  Exrs.  §  505 ;  Schouler  on 
Exrs.  §  482 ;  Woerner  on  Admn.  §  458  ; 
Seymour  v.  Butler,  3  Bradf.  193; 
especially  where  it  is  made  payable 
'"  out  of  money  in  the  safe-keeping  of 
A.  at  lawful  interest,"  Parkinson  «. 
Parkinson,  3  Bradf.  77  ;  or  where  there 
is  no  other  provision  for  the  widow, 
Williams  v.  Williams,  6  Paige  398; 
Pollard  V.  Pollard,  1  Allen  490; 
although  it  exceeds  the  value  of  the 
dower,  Matter  of  Combs,  3  Dem.  348  ; 
and  although  securities  are  converted 
for  its  payment.  Matter  of  Fogg,  5 
Dem.  432.  So,  a  legacy  in  lieu  of 
dower  charged  'on  the  whole  estate  in- 
cluding personal  property  bearing  in- 
terest. Case  11.  Case,  51  Ind.  277.  But 
a  legacy  in  lieu  of  dower  payable  as 
«oon  as  convenient,  coupled  with  a 
devise  of  productive  real  property,  will 
bear  interest  only  after  one  year  from 
testator's  death.  Welch  ii.  Adams,  152 
Mass.  74.  So  in  New  Jersey,  as  to 
such  legacies  generally.  Dutch  Church 
V.  Ackerman,  Saxt.  40 ;  Howard  «. 
Francis,  3  Stew.  (N.  J.)  444.  In  Cali- 
fornia, all  legacies  to  the  widow  bear 
interest  from  the  testator's  death  (Civ. 
Code,  §  1369). 

Income  Annuity.  Where  the  in- 
come of  a  designated  sum  is  given  to, 
or  in  trust  for,  the  legatee,  the  interest 
or  income  will  begin  one  year  from 
testator's  death  in  the  absence  of  an 
express  or  clearly  implied  intention  to 
the  contrary.  Welsh  v.  Brown,  14  Vr. 
B7  ;  Bartlett  v.  Slater,  53  Conn.  103  ; 
Clark  V.  Butler,  4  Dem.  378.  See  too, 
p.  *1343,  ubi  supra.  Especially  where 
there  is  a  direction  to  invest  the  money. 
Estate   of   Moyer,    141    Pa.   St.  125; 


Flummerfelt  «.  Flummerfelt  (N.  J. 
Ch.),  36  Atl.  857  ;  Halsted  «.  Meeker,  3 
C.  E.  Gr.  136  ;  Lawrence  «.  Embree, 
3  Bradf.  364 ;  although  the  general 
estate  is  ample  and  is  already  invested 
in  interest-bearing  securities.  Carr  v. 
Bennett,  3  Dem.  433.  But  the  rule,  in 
New  York,  now  gives  income  to  the 
legatee  from  the  testator's  death,  even 
in  such  case,  Matter  of  Stanfield,  135 
N.  Y.  392;  Cooke  «.  Meeker,  36  N. 
Y.  15,  aflfg.  43  Barb.  533 ;  Barrow  v. 
Barrow,  55  Hun  503  ;  Lynch  ii. 
Mahoney,  3  Eedf .  434 ;  see  too. 
Estate  of  Flickwir,  136  Pa.  St.  374  ; 
especially  where  the  payments  are 
"  to  commence  immediately  from  my 
death."  Jackson  ».  Westervelt,  61 
How.  Pr.  399.  Where  the  principal  is 
to  be  paid  at  twenty-one  and  the  interest 
in  the  meantime,  and  the  fund  is  to  be 
derived  from  real  estate  to  be  sold  by 
the  executor  and  invested,  his  delay  in 
making  sale  will  not  prevent  the  in- 
terest from  running  after  one  year 
from  testator's  death.  Huston's  Case, 
9  Watts  473. 

But  if  the  testator  gives  the  income 
of  a  fund  already  invested  and  bearing 
interest,  it  will  run  from  the  testator's 
death.  Powers  v.  Powers,  49  Hun  219  ; 
Cogswell «.  Cogswell,  3  Edw.  Ch.  231  ; 
although  the  executor  is  directed  to 
change  the  character  of  the  investment 
and  is  unavoidably  delayed  in  doing  so, 
Sargent  ii.  Sargent,  103  Mass.  297  ;  but 
not  where  the  delay  is  caused  by  the 
refusal  of  the  legatee  to  acquiesce  in  the 
acceptance  of  securities  by  the  trustee 
under  the  provision  of  the  will,  and  the 
will  directs  the  payment  to  be  at  the 
convenience  of  the  executor  and  with- 
out interest.  Estate  of  Phillips,  133 
Pa.  St.  426.  In  Steiner's  Appeal,  13 
Phila.  358,  a  gift  of  the  income  of 
certain  designated  securities  was  held 
not  to  begin  for  one  year.  But  in 
Wetmore  v.  Peck,  66  How.  Pr.  54,  a 
bequest  in  securities  to  be  selected  by 
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the  legatee  was  held  to  carry  interest 
from  testator's  death. 

So,  the  income  of  a  certain  sum  to 
a  son  or  daughter  for  life  runs  from 
testator's  death,  Eyre  v.  Golding,  5 
Binn.  472  ;  Ayer  v.  Ayer,  138  Mass. 
575  ;  or  to  the  widow,  until  her  remar- 
riage. Estate  of  Starr,  Myrick's  Prob. 
5  ;  or  in  lieu  of  dower,  Parkinson  «. 
Parkinson,  2  Bradf.  77  ;  or  even  (where 
there  was  a  direction  to  invest,  hut  the 
estate  was  ample)  to  a  sister  of  testator, 
Estate  of  Hilyard,  5  Watts  &  S.  30 ; 
although  no  emphasis  was  laid  on 
the  relationship  of  the  legatee.  So,  a 
fortiori,  a  bequest  of  the  income  of  a 
fund  for  the  maintenance,  education, 
and  support  of  children,  Townsend's 
Appeal,  106  Pa.  St.  268 ;  unless  the 
application  of  the  fund  is  discretionary 
with  the  executor,  and  is  not  necessary 
for  the  purpose  designated.  Clark  v. 
Butler,  4  Dem.  378.  So,  "for  the  sup- 
port and  education  "  of  an  infant  grand- 
daughter, although  she  was  dependent 
on  and  supported  by  her  father. 
Nahmens  ■».  Copely,  2  Dem.  253.  But 
income  will  begin  one  year  from  testa- 
tor's death  if  it  is  given  to  an  adult 
son.  Miller  ®.  Sandford,  4  Stew.  (N.  J.) 
427  ;  or  to  an  adult  married  daughter. 
Hennion  d.  Jacobus,  12  C.  E.  Gr.  28. 

Where  a  trust  fund  is  to  be  raised  by 
a  sale  of  land  and  brought  up  to  a  cer- 
tain sum  by  the  addition  of  other  funds, 
if  necessary,  for  equal  division  among 
grandchildren,  the  addition  carries  in- 
terest from  testator's  death,  but  the 
balance  of  the  original  fund  will  not 
draw  interest  until  the  sale  of  the  land, 
as  directed,  to  produce  the  fund.  Rod- 
man V.  Pincke,  68  N.  Y.  239.  In 
California,  gifts  of  interest  or  income 
run  from  testator's  death  (Civ.  Code,  § 
1366).  So,  in  Massachusetts,  an  annu- 
ity, interest,  or  income  for  life  until  the 
happening  of  a  contingent  event  (1882 
P.  S.  c.  186,  §  24). 

Annuities  created  by  will    run,   in 


general,  from  the  testator's  death, 
Schouler  on  Exrs.  §  479  ;  Woerner  on 
Admn.  §  458  ;  Redf .  Surr.  Pr.  612 ; 
Stephenson  «.  Oxson,  1  Bail.  Eq.  274 ; 
Beeson  «.  Beeson,  1  Harring.  894  ;  and 
payments  in  arrear  will  carry  interest. 
Stephenson!).  Q-iL&<ya.,uU supra ;  Beeson 
V.  Beeson,  uM  supra;  Ayer  ®.  Ayer, 
128  Mass.  575.  So,  in  New  York  ar- 
rears of  a  wife's  annuity  incurred  by 
negligence  of  the  executors,  Blauvelt 
V.  De  Noyelles,  25  Hun  590  ;  but  not,' 
in  general,  arrears  on  the  income  of 
a  designated  sum.  Isenhart  ».  Brown, 
2  Edw.  Ch.  341.  An  annuity  of  two- 
dollars  per  day  in  lieu  of  dower,  pay- 
able to  the  widow  weekly  or  monthly 
as  most  convenient,  will  bear  interest 
on  arrears  from  the  year  after  testa- 
tor's death,  although  she  died  before 
the  end  of  the  first  year.  Kent  ». 
Dunham,  106  Mass.  586.  An  annuity 
to  a  daughter  charged  on  real  prop- 
erty is  presumably  for  maintenance, 
and  carries  interest  on  arrears. 
Addams  ®.  Heffernan,  9  Watts  529. 
But  an  annuity  charged  for  the  bene- 
fit of  the  widow  on  the  land  devised  to 
the  .children,  and  not  demanded  for 
many  years,  will  bear  interest  only 
from  the  time  of  demand.  Gaskins  v. 
Gaskins,  17  Serg.  &  R.  390.  For  dis- 
tinction between  income  and  annuity, 
see  American  note,  p  *1212,  ubi  supra. 
See  also  Estate  of  Fliokwir,  136  Pa.  St. 
374;  and  Estate  of  Hilyard,  5  Watts. 
&  S.  30,  where  the  reality  of  the  dis- 
tinction is  denied ;  and  Eyre  i).  Gold- 
ing, 5  Binn.  472,  where  it  is  affirmed 
by  Tilghman,  C.  J. 

Bate  of  interest.  Where  interest  is 
payable  on  a  legacy,  it  is  to  be  com- 
puted at  the  legal  rate,  Clark  «.  Butler, 
4  Dem.  378  ;  Estate  of  King,  11  Pliila. 
36 ;  although  a  lower  rate  is  received 
by  the  executor  on  the  particular  fund 
deposited  in  a  trust  company,  Welch  i). 
Adams,  162 Mass.  74  ;  or  on  the  general 
estate,  Hoflman  v.  Pennsylvania  Hos- 
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pital,  1  Dem.  118 ;  and  irrespective  of 
a  higher  rate  received  by  him  by  way  of 
dividends  on  stock,  Salisbury  v.  Colt, 
13  C.  E.  Gr.  493;  although  if  the 
executor  is  in  default,  a  higher  rate  of 
interest  actually  received  by  him  will 
be  charged  against  him.  Id.  If,  how- 
ever, a  different  rate  is  contemplated  by 
the  testator  in  the  direction  for  invest- 
ment, that  rate  will  govern.  Matter  of 
Lasak,  3  Connoly  380.  The  rate  is 
determined  by  the  law  of  the  testator's 
domicil,  and  not  of  the  domicil  of  the 
legatee,  though  the  assets  are  there. 
Gravely  v.  Gravely,  35  S.  C.  1. 

Arrears —  Compound  interest.  In 
general,  compound  interest  will  not  be 
allowed  on  a  legacy  except  for  default 
of  the  executor,  Kent  v.  Dunham,  106 
jyiass.  586  ;  especially  on  a  legacy  of 
an  annual  sum  to  the  executor  for  his 
services,  left  uncollected  when  he  had 
sufficient  funds  in  hands.  Matter  of 
Gerard,  1  Dem.  344.  The  interest  will 
not  be  compounded,  although  the  legacy 
was  a  gift  of  income  after  the  legatee 
arrived  at  the  age  of  twenty-one  years 
and  that  event  occurred  before  testator's 
death.  Matter  of  Brownell,  1  Connoly 
175.  But  compound  interest  will  be 
allowed  where  an  executor  has  failed 
for  seventeen  years  to  separate  the  trust 
fund  from  the  general  estate,  Salis- 
bury «.  Colt,  13  C.  E.  Gr.  493  ;  or  has 
taken  out  the  amount  of  a  legacy  pay- 
able to  the  legatee  at  the  age  of  twenty- 
one,  but  has  failed  to  invest  it  as 
directed  by  the  will.  Elliott  v.  Spar- 
rell,  114  Mass.  404.  So,  annual  rests 
will  be  allowed  and  interest  charged  and 
compounded  on  a  legacy  for  the  main- 
tenance and  education  of  minors. 
King  V.  Talbot,  40  N.  Y.  76 ;  deducting 
part  payments  made  during  the  year. 
Miller  v.  Congdon,  14  Gray  114. 

Specific  legacies.  Specific  legacies 
carry  the  income  accruing  on  them 
from  the  testator's  death,  Croswell  on 
Exrs.  §  503  ;  Schouler  on  Exrs.  §  480  ; 


"Woerner  on  Admn.  §  458  ;  Isenhart  v. 
Brown,  3  Edw.  Ch.  341  ;  Larkin  v. 
Salmon,  8  Dem.  370 ;  Smith  ®.  Mc- 
Kitterick,  51  la.  548;  Loring  ». 
Woodward,  41  N.  H.  391  ;  "Wheeler  v. 
Hathaway,  54  Mich.  547 ;  Beal  ». 
Crofton,  5  6a.  301  ;  e.  g.,  by  way  of 
rent,  Harrell  v.  Davenport,  5  Jones  Bq. 
4  ;  Graybill  ■».  Warren,  4  Ga.  538  ;  or 
their  own  natural  increase,  Evans  i). 
Iglehart,  6  Gill  &  J.  171 ;  and  even  an 
interest  coupon  attached  to  the  bond, 
and  over-due  at  testator's  death,  will 
go  with  it,  Ogden  v.  Pallee,  149  Mass. 
83 ;  or  interest  accrued  at  testator's 
death  on  a  mortgage  specifically  be- 
queathed, Fleming  v.  Carr,  2  Dick. 
(N.  J.)  594  ;  although  the  will  made 
"the  several  legacies"  payable  after 
one  year  "  without  interest."  Murphy 
V.  Marcellus,  1  Dem.  388.  So,  the  be- 
quest of  a  specific  bond  and  mortgage 
carries  its  own  interest  from  testator's 
death  notwithstanding  a  direction  to 
pay  legacies  one  year  from  probate. 
Id.  Parol  evidence  is  inadmissible 
to  show  an  intention  that  the  specific 
bequest  should  not  carry  accruing  in- 
terest. Loring  v.  Woodward,  41  N.  H. 
391.  But  where  the  executors  have 
collected  a  policy  of  insurance  specific- 
ally bequeathed,  the  legatee  is  entitled 
only  to  the  interest  actually  received 
from  a  trust  company  by  them.  Piatt 
V.  Moore,  1  Dem.  191.  A  bequest  to  the 
widow  of  income  for  life  with  power 
to  select  the  securities  will  carry  the 
accrued  interest  as  a  specific  bequest. 
Stout  V.  Stout,  17  Stew.  (N.  J.)  479. 
So,  a  pecuniary  legacy  with  power  to 
select  certain  "interest  notes"  "to 
make  such  principal  bear  interest  from 
the  date  of  my  death."  Way  ®.  Priest, 
87  Mo.  180.  So,  even  a  gift  of  a  certain 
sum  in  gold  to  be  set  apart  and  not 
invested,  but  paid  to  a  granddaughter  at 
twenty-one,  carries  interest  on  an  in- 
vestment made  by  the  executor.  Whit- 
worth  V.  Ewing,  15  Lea  595. 
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But  interest  will  not  run  from  testa- 
tor's death  on  a  demonstrative  legacy  of 
shares  of  stock,  .Estate  of  Eckfeldt,  13 
Phila.  202  ;  or  "  $ of  the  Pennsyl- 
vania canal  honds,"  Steiner's  Appeal, 
13  Phila.  358  ;  or  in  bonds,  Downing  ». 
Bain,  34  Ga.  373;  although  interest 
will  be  allowed  from  testator's  death  on 
a  demonstrative  legacy  for  the  main- 
tenance of  a  child,  payable  out  of  an 
interest-bearing  fund.  McWilliams  v. 
Falcon,  6  Jones  Eq.  235. 

Residuary  legacy.  A  gift  of  the 
residuary  income  carries  such  income 
from  testator's  death,  Lovering  v.  Minot, 
9  Cush.  151  ;  Estate  of  Spangler,  9 
Witts  &  S.  135  ;  Estate  of  King,  11 
Phila.  26  ;  Healey  d.  Toppan,  45  N.  H. 
243  ;  Lawrence  v.  Embree,  3  Bradf. 
363  ;  Hepburn  e.  Hepburn,  2  Bradf. 
74  ;  Van  Blarcom  «.  Dager,  4  Stew. 
(N.  J.)  783  ;  Green  ».  Blackwell,  5  Id. 
768  ;  although  given  after  payment  of 
debts,  Marsh  «.  Taylor,  16  Stew.  (N.  J.) 

1  ;  or  "  after  settlement  of  my  estate," 
Lamb  v.  Lamb,  11  Pick.  371  ;  and  not 
ascertained  until  later,  Minot  ®.  Amory, 

2  Cush.  377  ;  and  payable  half  yearly 
with  a  power  of  sale  to  the  executor. 
Weld  ».  Putnam,  70  Me.  209. 

Time  of  payment  fixed  hy  the  will. 
Where  the  will  directs  the  payment  of 
a  legacy  "  immediately,"  it  will  draw 
Interest  from  testator's  death,  Derby  v. 
Derby,  4  R.  I.  414.  So,  if  he  names  a 
later  day  of  payment,  interest  will  run 
from  that  day,  Chafee  v.  Maker,  17  R.  I. 
739  ;  and  not  before,  Clayton  v.  Somers, 
13  0.  E.  Gr.  330;  even  where  the 
legatee  is  a  son  who  was  formerly  sup- 
ported by  his  father  and  is  in  delicate 
health,  but  not  unable  to  support  him- 
self' Thorn  v.  Gainer,  113  N.  Y.  198. 
In  this  case,  however,  the  son's  com- 
missions as  executor  exceeded  the 
amount  of  support  formerly  received 
from  his  father.  So,  -legacies  to  be 
paid  within  three  years,  or  "as  soon  as 
can  be  conveniently  done  from  sales," 


will  bear  interest  only  after  the  three 
years.  Kent  v.  Dunham,  106  Mass.  586. 
But  a  general  direction  to  pay  all 
legacies  after  three  months  will  give 
interest  from  that  time  on  a  legacy 
payable  when  the  legatee  arrives  at  the 
age  of  twenty-one.  Dawes  v.  Swan,  4 
Mass.  208.  A  demand  is  not  necessary 
to  entitle  the  legatee  to  interest  from 
the  designated  time  of  payment,  Glen  v. 
Fisher,  6  Johns.  Ch.  33  ;  and  it  will 
run,  although  he  died  before  the  time 
and  there  was  no  administration  for 
several  years.  Lyon  v.  Magagnos,  7 
Gratt.  377. 

If  a  legacy  is  upon  a  condition  pre- 
cedent, interest  will  not  run  until  the 
performance  of  the  condition.  Cannon 
■B.  Apperson,  14  Lea  553.  If  to  a  sister, 
pendente  mduitate,  it  will  only  be  pay- 
able after  she  becomes  a  widow.  Booth 
V.  Ammerman,  4  Bradf.  139.  If  pay- 
able on  settlement  of  the  estate,  the 
interest  will  run  from  that  time.  Valen- 
tine «.  Ruste,  93  111.  585.  So,  if  it  is  to 
be  taken  and  invested  then  and  paid  to 
the  legatee  after  twenty-one,  it  will 
carry  interest  from  the  time  it  is  taken 
out,  although  not  invested.  Elliott  ®. 
Sparrell,  114  Mass.  404 ;  Estate  of  Yost, 
134  Pa.  St.  436.  If  it  is  payable  after 
other  designated  legacies,  it  will  only 
bear  interest  after  there  are  sufficient 
funds  on  hand  for  its  payment.  Bitzer 
V.  Hahn,  14  Serg.  &  R.  333.  So,  if  pay- 
able out  of  rents  or  income.  Wells  «. 
Disbrow,  30  K.  Y.  Supp.  518 ;  or  "out 
of  the  first  moneys  realized  .  .  .  after 
the  payment  of  debts  and  funeral  ex- 
penses." Estate  of  James,  65  Cal.  35. 
But  if  certain  bonds  are  to  be  sold  and 
paid  over  to  a  trustee  to  invest  and  pay 
the  income  for  life,  and  the  sale  is 
delayed  by  adverse  claims,  the  legatee 
will  be  entitled  to  the  income  received 
meanwhile.  Sargent  v.  Sargent,  103 
Mass.  397. 

If  the  legacy  is  payable  out  of  a  fund 
available  on  the  death  of  A.,  it  will 
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draw  interest  from  A.'s  death  only. 
Wheeler  v.  Euthven,  13  Hun  530.  So, 
if  payable  after  A.'s  death.  Brlnker- 
hoff  v.  Mersells,  4  Zab.  680  ;  Eher- 
hardt  n.  Perolin,  3  Dick.  (N.  J.)  593  ; 
Blrdsell  «.  Hewlett,  1  Paige  33  ;  Shep- 
hard  v.  Clark,  38  111.  Ap.  66.  So, 
by  implication,  where  the  estate  de- 
vised for  the  legacies  was  a  reversion 
after  a  pending  life  estate.  Wheeler  v. 
Ruthven,  74  N.  Y.  438.  But  after  the 
court  has  ordered  payment  of  legacies, 
they  will  be  entitled  to  interest,  although 
the  support  of  a  life  tenant  is  charged 
on  the  same  land.  Evans  «.  Poster,  80 
Wis.  509. 

Where  the  bequest  is  to  the  widow 
with  remainder  over  on  her  death  or 
re-marriage  iu  trust  until  the  remainder- 
man is  twenty-one,  he  will  be  entitled 
to  interest  from  her  re-marriage  before 
that  time.  L'aporte  ».  Bishop,  33  Pa.  St. 
153.  But  a  legacy  payable  at  twenty- 
one  will,  in  general,  draw  no  interest 
until  that  time,  Weatherly  v.  Kier,  11 
Stew.  (N.  J.)  87  ;  Chesnut  ».  Strong,  1 
Hill  Ch.  133  ;  Stephenson  ».  Oxson, 
1  Bail.  Bq.  274 ;  although  the  legatee  is 
a  child  of  the  testator,  Merritt  ».  Rich- 
ardson, 14  Allen  339 ;  Roberts  ».  Malin, 
5  Ind.  18;  or  a  god-daughter.  Page's 
Appeal,  71  Pa.  St.  403  ;  or  a  grand- 
child. Walker  ®.  Walker,  17  Ala.  396  ; 
Van  Bramer  ».  Hoffman,  3  Johns.  Ch. 
200 ;  Smith  v.  Field,  6  Dana  361  ; 
Harrell  v.  Davenport,  5  Jones  Eq.  4  ; 
or  a  nephew,  Curtis  v.  Adkins,  1  Houst. 
383  ;  or  a  niece  (living  with  testator, 
and  having  no  other  property,  but 
having  a  father).  Lyon  ®.  Industrial 
Association,  137  N.  Y.  403,  affg.' 53 
Hun  359  ;  and  although  the  legacy  is 
•charged  on  land.  Van  Bramer  v.  Hoff- 
man, 3  Johns.  Cas.  200 ;  Roberts  ®.  Mal- 
in, 5  Ind.  18.  It  will  drawinterest  from 
the  testator's  death,  if  the  legatee  has 
already  reached  the  age  of  twenty-one. 


Clark  «.  Butler,  4  Dem.  378.  But  the 
court  may  order  the  payment  of  the 
accruing  interest  for  the  support  of 
infant  legatees.  Seibert's  Appeal,  19 
Pa.  St.  49  ;  Bowman's  Appeal,  34  Pa. 
St.  19.  No  demand  need,  however,  be 
proved  to  entitle  the  legatee  from  that 
time.  Ventress  «.  Brown,  34  La.  An. 
448. 

Legacies  in  a  codicil  to  children  pay- 
able when  the  youngest  child  arrives  at 
twenty-one  will  carry  no  interest  until 
then,  although  other  legacies  to  children 
in  the  will  itself  were  made  payable  at 
twenty-one  with  interest  to  each  after 
the  oldest  arrives  at  twenty-one. 
Pike  11.  Walley,  15  Gray  345.  A 
legacy  payable  between  the  age  of 
twenty-one  and  twenty-five  at  the  dis- 
cretion of  the  executor  bears  no  interest 
until  the  legatee  is  twenty-one  and 
the  discretion  is  exercised.  Dewart's 
Appeal,  70  Pa.  St.  403.  So,  on  legacies 
to  children  as  they  attain  twenty-one 
payable  in  the  discretion  of  the  execu- 
tors up  to  the  amount  of  their  full 
portions  with  final  and  equal  division 
when  the  youngest  arrives  at  twenty- 
one,  payments  may  be  made  at  any  time 
within  the  discretionary  period  without 
interest.  Hosmer  «.  Sturges,  31  O.  St. 
657.  But  a  legacy  payable  to  a  daugh- 
ter at  twenty-one  or  marriage,  "with 
interest  afterward  at  her  option,"  bears 
interest  from  her  arriving  at  twenty- 
one,  four  years  before  her  marriage. 
Bradford  Academy  v.  Grover,  55  Vt. 
463. 

If  the  legacy  is  payable  to  her  at 
twenty-one  with  contingent  remainder 
over  if  she  die  before,  it  will  not  draw 
interest  before  that  time.  Page's  Ap- 
peal, 71  Pa.  St.  403  ;  Smith  «.  Moore, 
35  Vt.  137  ;  no  other  intention  appear- 
ing, Kerr  «.  Bosler,  63  Pa.  St.  183 ;  or 
being  necessarily  implied.  Leech's 
Appeal,  44  Pa.  St.  140. 
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SECTION  VII. 
In  what  currency  legacies  are  to  be  pai'd.j 

Upon  this  subject  the  intention  of  the  testator,  as  apparent  upon  the 
construction  of  the  will,  is  to  furnish  the  rule  of  decision  {f).  But 
where  legacies  are  given  generally,  it  will  be  presumed  that  the  testa- 
tor intended  that  they  should  be  paid  in  the  money  of  the  country  in 
which  he  was  domiciled  and  the  will  was  made  ;  without  regard  to  the 
currency  of  the  place  where  the  legatees  reside  (g). 

*So  if  a  testator,  domiciled  in  England,  charges  his  lands  abroad, 
with  legacies  generally,  without  mentioning  whether  they  are  to  bo 
paid  in  sterling  money  or  in  currency,  they  will  be  payable  in  sterling 
money  of  England  (A). 

Where  a  legacy  is  given  in  a  foreign  country  and  coin,  as  in  Sicca 
rupees,  by  a  will  of  a  testator  domiciled  in  India,  the  payment,  if 
made  by  remittance  to  this  country,  must  be  according  to  the  current 
value  of  the  rupee  in  India,  without  regard  to  the  exchange  or  the 
expense  of  remittance  :  So  as  to  other  countries  [i). 

In  Campbell  v.  Graham  (k),  a  testator,  domiciled  in  Jamaica,  gave 
legacies  in  Jamaica  currency,  which  ultimately  came  to  be  paid  out  of 
assets  in  England  :  And  Sir  J.  Leach,  M.  R.,  held,  that  as  there  could 
be  no  expense  of  remittance,  their  value  was  to  be  computed  according 
to  the  standard  par  of  exchange  between  Jamaica  and  British  cur- 
rency, and  not  according  to  the  actual  rate  at  the  time  of  payment. 

In  Holmes  v.  Plolmes  (l),  a  testator,  being  then  domiciled  in  Ireland,, 
by  his  will  made  there  prior  to  the  stat.  6  Geo.  IV.  c.  79  (equalizing 
the  currency  of  the  United  Kingdom),  bequeathed  an  annuity  :  He 
afterward  transferred  his  residence  to  England,  and  died  domiciled 
there,  after  the  passing  of  that  statute  :  And  it  was  held  by  Sir  Jolin 
Leach,  M.  R.,  that  the  bequest  of  the  annuity,  though  not  perfected 
till  the  death  of  the  testator,  was  a  gift  made  at  the  time  of  making 

f  See  American  note  at  end  of  this  Abr.  209,  pi.  8.     S.  C.  1  P.  Wms.  696. 

Section.  Wallis  v.  Brightwell,  2  P.  "Wms.  88,  89. 

(/)  Lansdowne«.Laiisdowne,2Bligh,  Lansdowne  v.  Lansdowne,  2  Bligh,  91,. 

91.     Yates  ».  Maddan,  16  Sim.  613.  by  Lord  Eldon.     See  also  Noel  «.  Roch- 

(g)  Saunders  ».  Drake,  2  Atli.  466.  fort,  10  Bligh,  483.     S.  C.  4  CI.  &  F. 

Piorson  v.  Garnett,  2  Bro.  C.   C.   38.  158. 

Malcolm  v.  Martin,  3  Bro.   C.   C.  50.  (i)  Cockerell  v.  Barber,  16  Ves.  461. 

Lansdowne  ».  Lansdowne,  2  Bligh,  92.  See  Scott  v.  Bevan,  2  B.  &  A.  78.  | 

Yates  t).  Maddan,  16  Sim.  613.  [k)  1  Russ.  &  M.  453. 

(h)  Phipps  V.  Lord  Anglesea,  5  Vin.  (Q  1  Russ.  &  M.  660. 
[*1297] 
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the  will  ;  and,  the  gift  being  prior  to  the  statute,  that  tlie  annuity 
was  to  be  computed  in  Irish  currency. 

In  Banks  v.  Sladen  (m),  a  testator  gave  a  legacy  of  12,500Z.  *four 
per  cent,  annuities  :  At  the  making  of  his  will  there  was  a  stock 
called  new  four  per  cents.,  in  which  he  had  a  small  sum,  and  a  stock 
called  four  per  cents,  consolidated,  of  which  he  was  a  holder  to  a 
very  large  amount :  Before  the  death  of  the  testator,  the  latter  stock 
was  reduced  to  three  and  a  half  per  cent.;  and  another  four  per  cent, 
stock  was  created  :  and  Sir  J.  Leach,  M.  R.,  held  that  the  investment 
of  the  legacy  was  to  be  made  in  an  existing  four  per  cent,  stock,  and 
not  in  the  stock  which  had  been  reduced  to  three  and  a  half  per  cent. 

In  Sheffield  v.  Lord  Coventry  (n),  a  testator  gave  to  a  son  a  legacy 
of  20,000?.  in  "  the  joint  stock  of  the  four  per  cent.  Bank  Annuities, 
transferable  at  the  Bank  of  England,  commonly  called  four  per  cent. 
Bank  Annuities  :  "  The  only  four  per  cent,  bank  annuities  existing  at 
the  date  of  his  will  were  reduced  to  three  and  half  per  cent.;  and 
afterward,  and  before  his  death,  a  new  stock  of  four  per  cent,  bank 
annuities  was  created  :  And  the  same  learned  judge  held,  that  the 
will  spoke  at  the  testator's  death,  and  the  son  was  entitled  to  a  sum  of 
20,000?.  in  the  then  existing  four  per  cent,  bank  annuities. 


(«i)  1  Euss.  &  M.  216. 


(ra)  3  Russ.  &  M.  317. 


f  Legacies  are  payable,  in  general, 
in  the  currency  of  testator's  domicll. 
Even  if  foreign  money  is  named  in  the 
will,  «.  g. ,  francs  or  pounds  sterling,  it 
will  be  payable  at  the  testator's  domicil 
and  in  the  currency  of  his  domicil 
equivalent  in  amount  there  to  the 
foreign  money  named,  Bowditch  «. 
Soltyk,  99  Mass.  136 ;  unless  it  is  made 
payable  abroad,  in  which  case  the 
legatee  will  be  entitled  to  receive  the 
money  with  the  foreign  rate  of  exchange 
if  it  is  paid  here.  Stewart ».  Chambers, 
2  Sandf.  Ch.  383.  If  the  currency  of 
testator's  domicil  was  depreciated  at 
the  time  his  will  was  made,  the  legacy 
will  be  scaled  down  to  that  value, 
Wilson  v.  Powell,  86  N.  C.  330;  al- 
though the  bequest  was   "good   and 


lawful  money."    McDowell  v.  Burton, 
4  Bibb  326. 

A  legacy  should  be  paid  in  money 
or  its  equivalent  notwithstanding  the 
belief  and  words  of  the  testator  about 
the  feasibility  of  turning  over  his  securi- 
ties as  they  were.  Wheeler  v.  Harts- 
home,  40  Wis.  83.  And  the  legatee  is 
entitled  to  cash  and  need  not  accept 
securities,  although  the  legacies  were 
given  expressly  "in  such  cash,  stock, 
or  bonds"  as  testator  might  have. 
Martin  ».  Osborne,  85  Tenn.  430.  So, 
if  the  legacy  is  "  in  government  bonds," 
he  may  elect  to  receive  money,  the 
testator  having  an  insufBcient  amount 
of  bonds,  and  the  legacy  being  general, 
and  not  specific.  Matter  of  Newman, 
4  Dem.  65.  Even  where  legacies  are 
[*1298] 
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"  in  notes  such  as  my  executor  may 
turn  out  to  them,"  the  notes  must  be 
of  sufficient  value,  Frank  e.  Frank,  71 
la.  646  ;  and  wliere  the  legacy  to  a 
niece  is  charged  against  the  widow, 
with  whom  the  niece  lived,  doing 
work  about  the  house,  etc.,  board  and 
clothing  furnished  by  the  widow  are 
not  a  payment  of  the  legacy.  Bartholo- 
mew «.  Merriam,  55  Hun  380.  On  the 
other  hand,  if  the  legacy  is  "to  be 
taken  out  of  such  property  as  the  lega- 
tee thinks  proper,"  she  may,  on  her 
mere  election,  take  personal  property  at 
its  ascertained  value,  but  not  real  prop- 
erty. Fisk  D.  Cushman,  6  Cush.  20. 
But  where  a  legacy  is  given  to  testator's 
niece  to  be  paid  in  such  sums  and  at 
such  times  as  the  executor  shall  think 
proper  and  most  for  her  benefit,  it  has 
been  held  that  the  executor  may  invest 
the  amount  in  homestead  property  for 
the  niece.  Brock  v.  Sawyer,  39  N.  H. 
547. 

It  is  sufficient  payment,  if  the  execu- 
tor credits  the  legatee  with  the  amount 
on  the  legatee's  indebtedness  to  him 
individually.  Hooper  v.  Hooper,  33 
W.  Va.  536 ;  or  delivers  personal 
property  to  the  legatee  which  is  received 
by  him  as  payment.  Shatfer  «.  Shaffer, 
16  S.  C.  635.  So,  the  legatee  may 
receive  notes  in  part  payment.  Van 
Middlesworth  ».  Van  Middlesworth,  33 
Mich.  188 ;  or  depreciated  currency, 
Wellington  v.  Chick,  14  S.  C.  98 ;  and 
the  legatee's  creditors  cannot  complain 
of  the  payment  so  received.  Id.  '  If 
the  legatee  receives  the  executor's  own 
note  in  payment,  it  will  discharge  the 
estate.  Camp  v.  Smith,  117  N.  Y.  354. 
So,  where  the  legacy  is  in  trust  and  the 
trustee  receives  notes  of  the  executor's 
brother  or  of  the  executor's  firm  in  pay- 
ment of  the  legacy  and  gives  his  receipt 
for  the  legacy.  Camp  «.  Smith,  49 
Hun  100.  And  if  the  residuary  legatee 
elects  to  receive  the  residue  in  stocks, 
&c.,  in  the  executor's  hands,  the  execu- 


tor cannot  refuse  payment  and  hold  the 
stocks  for  conversion  into  money. 
Estate  of  Keed,  83  Pa.  St.  428. 

But  a  trustee  cannot  invest  the  trust 
funds  in  notes  of  his  own  firm  as  a  pay- 
ment, and  a  bond  may  afterward  be 
required  from  him  for  the  security  of 
his  ceitui  que  trust.  Davison  ».  Moore, 
14  S.  C.  351.  So,  where  a  devise  is 
charged  with  the  payment  of  a  legacy, 
the  devisee's  bond  to  the  legatee  for  its 
payment  will  not  discharge  the  land. 
Kelsey  ».  Western,  3  N.  Y.  500.  So, 
where  a  legacy  is  to  one  for  life  with 
remainder  over,  the  executor's  appropri- 
ation, by  a  paper  declaring  "  that  he 
set  apart "  a  certain  (overdue)  mortgage 
for  the  benefit  of  the  legatee  in  trust  to 
pay  the  said  legacy,  is  revocable,  and 
will  not  discharge  the  general  estate. 
Sherman  «.  Jerome,  130  U.  S.  319. 
And  if  a  legacy  is  payable  to  the  legatee 
at  the  age  of  twenty-one,  and  notes  set 
apart  for  it  prove  worthless,  the  estate 
will  still  be  liable,  if  there  are  assets. 
Montgomery  ».  Robertson,  57  Ga.  358. 
So,  an  English  legacy  to  a  South  Caro 
lina  citizen  at  the  age  of  twenty-one, 
will  not  be  satisfied  by  the  purchase  of 
British  consols  equal  to  the  then  value 
of  the  designated  amount  in  American 
currency.  Gravely  «.  Gravely,  35  S.  C. 
1.  In  like  manner  a  legacy  to  an  infant 
cannot  be  paid  to  his  guardian  in  notes, 
and  if  he  receives  them,  he  and  his 
sureties  will  be  liable  for  any  loss  sus- 
tained. Bescher  ®.  State,  63  Ind.  302. 
The  Infant  may,  however,  after  coming 
of  age,  ratify  the  executor's  payment  of 
a  legacy  to  him  in  the  executor's  own 
notes  and  thereby  discharge  the  execu- 
tor's sureties.  Lantz  «.  Abbott,  61  Mich. 
471.  And  in  the  payment  of  a  legacy 
to  an  infant,  the  court  may  elect  for  the 
infant  between  specific  property  and 
cash.     Swann  «.  Garrett,  71  Ga.  566. 

Fundf(yr  payment  of  legacies.  Lega- 
cies are  to  be  paid  primarily  out  of 
assets  of  the  principal  forum  of  ad- 
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ministration.  Probate  Court  v.  Kim- 
ball, 42  Vt.  320.  So,  they  are  to  be 
paid,  in  general,  out  of  the  principal 
moneys  of  the  estate.  But  in  the  case 
of  legacies  to  grandchildren  with  a 
direction  that  certain  stocks  and  bonds 
be  kept  at  interest  and  the  dividends 
paid  to  grandchildren  until  the  legacies 
are  paid,  and  that  the  dividends  be 
then  divided  between  four  children, 
the  legacies  are  to  be  paid  out  of  the 
accruing  interest  and  dividends. 
House  v.  Ewen,  10  Stew.  (N.  J.)  368. 
And  if  legacies  are  made  payable  out 
of  rents  under  a  certain  lease,  they 
will  be  payable  out  of  a  subsequent 
lease  made  after  the  original  lease  is 


cancelled.  Danforth's  Appeal,  131  Pa. 
St.  359.  So,  the  entire  personal  estate 
is  liable  for  the  payment  of  legacies 
(after  expenses  and  debts).  Thus,  if 
the  estate  is  subjected  to  a  power  of 
appointment  given  to  A.  after  the  pay- 
ment of  certain  legacies,  and  it  is 
divided  by  the  exercise  of  the  power 
of  appointment  into  two  different 
funds,  the  legacies  will  be  payable  pro 
rata  out  of  the  entire  estate  irrespective 
of  this  division.  Cochran  «.  Elwell,  1 
Dick.  (N.  J.)  333. 

The  charge  of  legacies  upon  a  par- 
ticular fund  and  the  marshaling  of 
assets  for  payment  of  legacies  are  con- 
sidered in  Volume  3,  vM  infra. 
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SECTION  VIII. 
Of  the  payment  or  delivery  of  specific  legacies.\ 

With  respect  to  tlie  payment,  or  delivery,  of  specific  legacies,  a 
TVhethertheiega-  question  may  arise,  whether  the  legatee  is  entitled  to 
\V  any  increase  ^^y  increase,  which  may  have  happened  to  the  subject, 
beVoK  the.°death  between  the  date  of  the  will  and  the  death  of  the  testa- 
of  the  testator :  ^.^^  .  or,  in  Other  words,  whether  the  legacy  shall  have 
ii^^^Sue^^  relation  to  the  one  period  or  the  other. 
wifi''or^*dea'th  'of  ^^  ^°  wills  made,  or  re-executed,  or  republished  on  or 
testator:  after  the    1st  day  of  January,  1838,  it  is  enacted  by 

:stat.  1  Vict,  c.  26,  s.  24,  that  "  every  Will  shall  be  construed  *with 
reference  to  the  real  estate  and  personal  estate  comprised  in  it,  to 
speak  and  take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  shall  appear  by 
the  Will." 

The  general  rule,  which  was  established,  as  to  wills  of  personal 
estate,  before  the  passing  of  this  statute,  may,  perhaps,  be  stated  to 
be,  that,  in  order  to  confine  the  bequests  to  the  date  of  the  will,  the 
expressions  must  refer  unequivocally  to  the  property  which  the 
testator  then  had  ;  otherwise  they  would  not  be  allowed  to  have  that 
■effect  (o)  :  Thus  if  the  bequest  were  general,  as  of  all  the  testator's  . 
^oods  in  a  particular  house  or  place,  whatever  personal  chattels  were 
found  there  at  the  time  of  his  death  would  pass,  though  not  there  at 
the  date  of  the  will  (p). 

However,  if  the  testator  showed  a  clear  intention  to  dispose  of  such 
goods  as  belonged  to  him  in  a  particular  place  at  the  date  of  his  will, 
property  afterward  brought  there  would  not  pass  :  as  where  the 
bequest  is  "  of  all  such  part  of  my  personal  property  as  is  now  in  my 

f  See  American  note  at  end  of  §  VI.,  testator's  death,  however  clear  the  in- 

p.  *1396,  ubi  supra.  tention  of  the  testator  may  he  to  have 

(o)  See  Parker  ■».  Marchant,  1  Y.  &  placed  them  there :   Thus  if  one  be- 

C.  Ch.  C.  290.     See  also  the  rule  as  queaths  to  his  son  the  furniture  of  his 

stated  by  Lord  Cottenham,  in  Cole  ■».  house  at  D.,  and  orders  goods  to  he 

Scott,  1  Mac.  &  G.  529.    Ante,  p.  *175,  carried    thither    from     London,    and 

note  (i).  agrees  with  the  carrier  for  that  purpose, 

(p)  Sayer    ».    Sayer,   3    Vern.    688.  but  dies  before  the  goods  are  removed 

1  Rop.  Leg.  230,  3rd  edit.     But  none  to  D. ;  they  cannot  pass  by  the  bequest ; 

will  pass  by  such  a  bequest,  which  are  Beaufort  «.  Dundonald,  2  Vern.  739. 
not  actually  in  the  house  or  place  at  the 
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house  at "   {q).     But  in  All  Souls' College  v.  Coddrington  (r), 

the  bequest  was,  "  I  devise  my  library  of  books,  now  in  the  custody 
of  C,  to  All  Souls'  College  in  Oxford  ; "  and  the  testator  gave  to  the 
same  college  4,000?.  more  to  augment  their  library  :  He  afterward 
bought  several  valuable  books,  which  were  placed  in  his  *library  : 
And  the  question  was,  whether  those  books  passed  to  the  college : 
Sir  Joseph  Jekyll,  M.  R.  determined  in  the  affirmative,  upon  the  con- 
struction of  the  word  "  now  ; "  his  honor  being  of  opinion,  that 
"now"  did  not  relate  to  the  books  which  were  in  the  library  at  the 
date  of  the  will  ;  but  that  it  denoted  where  the  library  was  ;  and 
might  have  been  intended  to  distinguish  that  particular  library 
from  any  other  belonging  to  the  testator :  And  his  honor  observed, 
"  if  I  devise  all  my  flock  of  sheep  now  on  such  a  hill,  or  in  such  a 
pasture  ;  in  that  case,  because  sheep  are  in  their  nature  fluctuating, 
some  must  die,  some  be  killed  and  some  lambs  be  produced  which 
will  afterward  breed,  and  it  being  the  case  of  a  collective  body,  the 
sheep  produced  afterward  shall  pass  ;  and  this  is  within  the  reason  of 
a  devise  of  a  personal  estate,  which,  because  always  fluctuating, 
shall  therefore  relate  to  the  time  of  the  testator's  death  ;  besides 
the  Will,  as  to  personals,  does  not  speak  till  after  the  testator's  death." 
In  Harcourt  v.  Morgan  (s),  a  testator  gave  to  W.  H.  and  M.  H.  the 
amount  of  the  bond  he  held  for  1,000?.:  when  they  got 

.  ,  ,  ,  ,  .         case  of  accretion ; 

the  principal  money  paid  to  them,  they  then  to  give 
their  uncle,  J.  B.,  the  sum  of  50?.,  and  also  their  father  and  mother 
the  sum  of  50?.  each,  arising  from  the  bond :  And  Lord  Langdale, 
M.  R.,  held,  that  W.  H.  and  M.  H.  were  entitled  to  the  interest 
accrued  due  upon  the  bond  in  the  lifetime  of  the  testator,  as  well  as 
to  the  principal  {i). 

With  respect  to  cases  where  the  testator  has  bequeathed  the  whole 
•of  some  one  genus  of  his  property,  as  "  all  debts  due  to  me  on  bonds," 
or  "  all  my  stock,"  or  "  my  share,"  or  in  any  other  way  has  referred 
to  particular  property,  and  bequeathed  it  by  the  description  of  all  his 
property,  the  court  had  arrived  at  a  conclusion,  before  the  Wills  Act, 
that  he  meant  only  so  much  of  the  property  in  that  state  of  investment 
as  he  was  possessed  of  at  the  date  of  his  will  (u).  *But  in  Goodlad 
(5)  1  Rop.  Leg.  320,  3rd  edit.  Dor-  the  "Wills  Act  applies,  see  ante,  p.  *175, 
met  V.  Burnet,  cited  in  Downing  n.  note  («). 
Townsend,  Ambl.  381.     Atty.-Gen.  ».  (r)  1  P.  Wms.  597. 

Bury,  3  Vin.  Abr.  338,  pi.  3.     1  Eq.  («)  3  Keen,  374. 

Cas.  Abr.  301.     See  also  Smallman  v.  (t)  See  ante,  p.  *1064  (g). 

Ooolden,  1  Cox,  339.    As  to  the  effect         (m)  Kay,  404.    1  Kay  &  J.  847,  348. 
of  the  word  "  now  "  in  a  will  to  which      Ante,  p.  *1033. 
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t).  Burnett  (x),  Sir  W.  Page  Wood,  V.-C,  expressed  his  opinion  tbat» 
since  the  above  enactment  of  the  Wills  Act,  it  required  some  plainer 
indication  of  "  contrary  intention,"  than  the  mere  circumstance  that 
the  testator  has  described  stock  by  the  -words  "  my  stock,"  to  take 
the  case  out  of  the  statutory  rule  that  the  will  shall  speak  as  if  it  had 
been  executed  immediately  before  his  death  :  And  his  honor  Accord- 
ingly held  that,  where  a  testatrix,  in  1850,  bequeathed  thus,  "I  give 
my  New  three  and  a  quarter  per  cent,  annuities,"  the  bequest  com- 
prised all  the  new  three  and  a  quarter  per  cents,  which  she  had  at 
her  death  : — And  the  learned  judge  distinguished  between  a  reference 
to  a  particular  thing,  such  as  a  ring  or  a  horse,  and  a  bequest  of  it  as. 
"  my  ring "  or  "  my  horse,"  and  a  bequest  of  that  which  is  generic, 
and  which  may  be  increased  or  diminished  (y). 

The  effect  of  section  24  of  the  Wills  Act  is  not  to  alter  the  law  of 
specific  legacies  (z).  The  only  effect  is  that,  to  ascertain  what  is 
comprised  in  a  specific  bequest,  it  is  necessary  in  all  cases  to  consider 
the  will  as  made  immediately  before  the  testator's  death  (a).  There 
is  only  one  exception  to  this  rule  and  that  is  where  the  testator  refers 
to  the  date  of  the  will  *as  the  point  of  time  at  which  the  quantum 
of  the  property  is  to  be  ascertained  (6).  There  is,  however,  another 
apparent  exception  to  the'  rule,  which  is,  where  a  testator  has  used 
words  of  such  a  character  that  it  is  doubtful  whether  or  not  they  are; 
sufficiently  extensive  to  cover  additions  to  the  property  made  betweea 

(at)  1  Kay  &  J.  341.  money  has,  according  to  the  laws  of 

{jj)  See  also  Douglas  v.  Douglas,  Kay,  Scotland,  been  charged  thereon,''  the 

400,   405,   where  the  same   judge  ex-  exoneration  only  applied  to  moneys  so 

pressed  an  opinion  that  under  the  Wills  charged  at  the  date  of  the  will,  and 

Act  a, gift  of  "all  my  stock"  would  not  to  money  afterward  laid  out  and 

pass  all  stock  to  which  the  testator  was  charged,  nor  even  to  money  then  laid 

entitled  at  his  death ;  but  a  gift  of  "all  out,  but  afterward  charged, 

my  stock  which  I  have   purchased,"  (a)  Per  Jessel,  M.  R.    Bothamley  ».. 

must  be  confined  to  stock  actually  pur-  Sherson,  L.  R.  30  Eq.  304,  312. 

chased  at  the  date  of   the   will :   And  {a)  Per  Turner,  L.  J.    Langjlale  «. 

his  honor  took  a  like  distinction  between  Briggs,  8  De  G.  M.  &  G.  391,  485. 

a  gift  of  "all  the  debts  due  to  me  on  (*)  Cole  ».  Scott,  1  Mac.  &  G.  529. 

judgments,"  and  "  all  judgments,  which  Douglas  «.  Douglas,  Kay,  400.    Hutch- 

I  have  registered : "    His  honor   pro-  inson    «.   Barrow,   6    H.    «&    N.    588. 

ceeded  to  decide,  that  in  a  will  made"  Williams  «.  Owens,  2  N.  R.  585.     Jep- 

since  the  statute,  and  containing  the  son  «.  Key,  2  H.  &  C.  873.     Hepbura 

words,  "I  hereby  exonerate  my  sister  v.  Skirving,  4  Jur.  N.   S.  651.    Lord 

from  all  claims  in  respect  of  money  Lilford  «.  Powys  Keck,  30  Beav.  300. 

laid  out    by  me  in  improvements  of  WagstafE  v.  WagstafC,  L.  R.  8  Eq.  229. 

the   estates   in   Scotland,   and   which  And  see  ante,  pp.  *175-*178 
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the  date  of  the  will  and  that  of  his  death.  It  is  in  the  construction 
of  gifts  of  this  character  that  questions  have  usually  arisen  since  the 
Wills  Act  (c). 

If  the  testator  bequeaths  to  a  specific  legatee  a  certain  quantity  of 
bank  stock,  for  example  5,000^.  standing  in  his  name,  'Bonuses  accruing 
and  a  bonus  be  given  by  the  bank,  under  the  statute  Sef  ®  testator's 
56  Geo.  III.  c.  96,  s.  3,  in  the  interval  between  the  date  (a)  after  the  will, 
of  the  will  and  the  testator's  death,  the  additional  capital  (b)  before  the 
will  not  pass  to  the  legatee  (d).  But  in  Matthews  v.  ^'"' 
Maude  (e),  a  testatrix  had  power  to  dispose  by  will  of  property, 
which  she  enjoyed  under  the  residuary  gift  of  her  brother  ;  a  part  of 
this  property  consisted  of  7,000Z.  bank  stock  which  after  the  brother's 
death  was  increased  by  a  bonus  to  8,750^.;  The  testatrix  in  her  will, 
made  shortly  after  the  bonus  was  declared,  described  the  bank  stock 
as  consisting  of  7,000?.:  And  Sir  J.  Leach,  M.  R,  decreed  that  the 
8,750?.  passed  by  force  of  general  expressions  which  plainly  mani- 
fested an  intention  to  bequeath  all  that  the  testatrix 
derived  from  her  brother  (/).  And  with  regard  to  aftefthe^t'eira^ 
bonuses  which  accrue  after  *the  death  of  the  testator,  '"'■'* '*^*"'- 
upon  shares  specifically  bequeathed  by  him,  such  bonuses  belong  to 
the  specific  legatee  (p-). 

It  may  be  observed,  in  conclusion,  that  it  is  the  duty  of  executors, 
as  far  as  possible,  to  preserve  articles  specifically  specific  legacies 
bequeathed,  according  to  the  testator's  wish  ;  and,  ^"'ho'at  ^rxals- 
unless  compelled,  they  ought  not  to  apply  them  to  the  ^''^  = 
payment  of  debts  (A).  And  it  may  be  further  remarked,  that  it  is  also 
the  duty  of  the  executors  to  get  in  all  the  testator's  estate,  whether  spe- 
cifically bequeathed  or  otherwise  :  and  that  the  expenses  mustbegot  in  by 
incurred  in  doing  so  must  be  paid  out  of  the  general  the  elpense'of  the 
estate,  as  part  of  the  expenses  of  the  administration  (%).  general  estate : 

(c)  See  for    cases  where  the  larger  {d)  Norris  v.  Harrison,  3  Madd.  268.. 

interpretation  prevailed :  Miles  v.  Miles,  See  further,  Loscombe  v.  Wintringham, 

L.  R.  1  Eq.  463.     Trinder  ®.  Trinder,  ]3Beav.  46.     But  see  also  Courtney  v. 

ib.  695.     Castle  v.  Fox,  L.  R.  11  Bq.  Ferrers,  1  Sim.  145. 

543.    Re  Ord,  9  0.  D.  667  ;  13  C.  D.  {«)  1  Russ.  &  M.  397. 

33.     Saxton.  v.  Saxton,  13   C.  D.  359.  (/)  See  also,    Carver  «.   Bowles,   3 

And   for  cases    where  the  narrower :  Russ.  &  M.  804. 

Webb  V.  Byng,   1  K.  &  J.   580.     Re  {,g)  See  Maclaren ».  Stainton,  37  Beav. 

Portal  and  Lamb,  30  C.  D.  50.     And  460,  463  ;  reversed  8  De  G.  F.  &  J.  303. 

see  generally  as  to  the  time  from  which  See  ante,  p.  *1285. 

a  will  speaks,  pp.  *175-*178,  ante,  and  (A)  Clarke  v.  Lord  Ormonde,  Jacob, 

as  to  the  ademption  of  legacies,  ante,  108. 

p.  *1183  et  seq,  (i)  Perry  ».  Meddowcroft,  4  Beav.  204. 
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It  may  be  added,  that  if  a  testator,  dying  solvent,  bequeaths  to  A. 
right  of  selection  *  given  number  of  articles  forming  part  of  a  stock  of 
certainlnmbe'/of  articles  of  the  Same  description,  as  for  instance  if  he 
a  stock  of  articles,  j^g^g  twenty  horses  in  his  stable  and  bequeaths  six 
of  them,  the  legatee,  and  not  the  executor,  has  the  right  of  selec- 
tion (k). 

Where  there  is  a  bequest  of  such  of  a  class  of  articles  as  the  legatee 
may  select  he  will  be  apparently  entitled  to  elect  to  take  the  whole  (I). 

There  has  already  been  occasion  to  point  out,  that  if  a  testator 
should  happen  to  direct  his  executor  to  deliver  a  specified 

Specific  legacy  of  ,.1  ,.■,-,  -, 

an  unopened        packet,  part  of  the  property  01  the  deceased,  to  a  par- 
ticular legatee,  unopened,  the  executor  cannot,  consist- 
ently with  his  duty,  comply  with  this  direction  (m). 

Where  a  testator  bequeathed  shares  in  600.     Re  Box,  1  Hemm.  &  M.  553.  See 

companies,  in  which  he  was  an  orig-  post,  p.  *1584,  as  to  the  exoneration  of 

inal  shareholder,  to  his  son  when  he  specific  legacies.              ' 

had  completed  his  majority,  it  was  held  (fc)  Jacques  ».  Chambers,  3  Coll.  435. 

that  the  legatee,  on  attaining  twenty-  Millard  v.  Bailey,   L.  R.   1  Eq.   378. 

one,  was  entitled  to  the  dividends  from  Tapley  v.  Eagleton,  13  C.  D.  683. 

the  testator's  death,  and    to   have  the  (J)  Cooke  «.  Earrand,  7  Taunt.  131, 

shares  fully  paid  up  out  of  the  residuary  Arthur  v .  Mackinnon,  11  C.  D .  385. 

estate :  Wright  v.  Warren,  4  De  G.  &  (m)  See  ante,  p.  *339. 

Sm.  367,    See  also  Glive  v,  Clive,  E»y, 
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♦SECTION  IX. 
Of  election,  j 

Although  the  limits  of  this  treatise  will  not  admit  of  a  full  discus- 
sion of  the  doctrine  of  election,  it  is  necessary  to  state  briefly  the 
nature  of  the  subject,  and  some  of  the  leading  principles  established 
with  respect  to  it. 

It  is  a  principle  of  equity,  that  a  person,  who  accepts  a  benefit  under 
an  instrument,  must  adopt  the  whole,  giving  full  eflEect  Doctrine  of  eiec- 
to  its  provisions,  and  renouncing  every  right  inconsist- 
ent with  it  :  f  If  therefore  a  testator  assume,  to  dispose  of  property 
belonging  to  A.,  and  devises  to  A.  other  lands,  or  bequeaths  to  him 
a  legacy,  by  the  same  will,  A.  will  not  be  permitted  to  keep  his  own 
estate,  and  enjoy  at  the  same  time  the  fruits  of  the  devise  or  bequest 
made  in  his  favor,  but  must  elect  whether  he  will  part  with  his  own 
estate,  and  accept  the  provisions  of  the  will,  or  continue  in  the  enjoy- 
ment of  his  own  property,  and  reject  that  bequeathed  (n). 

It  is  not  requisite,  for  the  operation  of  this  principle,  that  the  tes- 
tator should  be  aware  that  the  property,  of  which  he  so  undertakes  to 
dispose,  is  not  his  own  :  The  obligation  of  making  an  election  will  be 
equally  imposed  on. the  legatee,  although  the  testator  proceeded  on  an 
erroneous  supposition  that  both  the  subjects  of  bequests  were  abso- 
lutely at  his  own  disposal  (o). 

*The  case,  however,  of  an  attempt  by  a  testator  to  dispose  of  prop- 
erty which  belongs  to  someone  else  must  be  distinguished  from  the 
case  where  a  testator  attempts  by  will  to  exercise  a  power  of  appoint- 
ment and  the  appointment  is  ex  facte  void  ;  in  which  case  the  will 
must  be  read  as  if  the  invalid  appointment  were  not  in  it,  and  no  case 
of  election  arises  {p). 

t  See  American    note  at  end  of  this  (o)  Whistler  v.  Webster,  2  Ves.  370. 

Section.  Thellusson  v.  Woodford,   13  "Ves.  231. 

(n)  See  Mr.  Swanston's  excellent  Welby  v.  Welby,  2  Ves.  &  B.  199. 
notes  to  the  case  of  Dillon  «.  Parker,  Naylor  v.  Wetherell,  4  Sim.  114.  Re 
1  Swanst.  396,  «««eg.,  and  the  cases  col-  Brooksbank,  34  C.  D.  160.  When  it 
lected  in  3  Rop.  Leg.  483,  et  seq.,  3rd  appears  that  the  testator  meant  only  to 
edit.  See  also  WoUaston  v.  King,  L.  R.  dispose  of  the  property  provided  he 
8Eq.  165,  173,  per  James,  V.-C,  that  had  power  to  do  so,  no  case  of  elec- 
the  ordinary  principle  is,  that  if  a  testa-  tion  arises  ;  Church  v.  Kemble,  5  Sim. 
tor  gives  property,  by  design  or  by  mis-      535. 

take,  which  is  not  his  to  give,  and  gives  (p)  Re  Warren's  Trusts,   26  C.   D. 

at  the  same  time  to  the  real  owner  of  it      208,  and  compare  Re  Brooksbank,  34 
other  property,  such  real  owner  cannot      C.  D.  160. 
take  both.  < 
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It  is  necessary,  however,  that  the  intention  of  the  testator,  to  dis- 
Testator's  inten-  P°®®  ^^  *^®  property  whlch  is'not  his  own,  should  he 
on  fa"e°f  wif/°"  clear  :  the  intention  must  appear  by  demonstration  plain, 
Parol  evidence  ^^  necessary  implication  {q).  And  it  must  appear,  as 
inadmissible.  it  should  seem,  upon  the  face  of  the  will :  for  it  seems 
now  to  be  established  that  parol  evidence  is  inadmissible  for  the  pur- 
pose of  showing  it  (r). 

*The  doctrine  of  election  is  founded  on  the  presumption  of  a  gen- 
eral intention  that  every  part  of  an  instrument  shall  take  effect,  and 
the  presumption  of  such  general  intention  may  be  rebutted  by  an 
inconsistent  particular  intention  apparent  in  the  instrument  (s).  The 
rule  of  not  claiming  by  one  part  of  an  instrument  in  contradiction  to 
or  while  refusing  to  comply  with  another  part,  has  exceptions  ;  and 
the  ground  of  exception  seems  to  be  a  particular  intention  denoted  by 
the  instrument,  different  from  that  general  intention,  the  presumption 
of  which  is  the  foundation  of  the  doctrine  of  election  (J).  It  is  on 
this  ground  that  it  has  been  held,  that  the  doctrine  of  election  does 


(?)  RanclifEe  «.  Parkins,  6  Dow,  179, 
by  Lord  Eldon.  Johnson  v.  Telford,  1 
Russ.  &  M,  344.  Crabb  «.  Crabb,  1 
M.  &  K.  511.  Dillon  v.  Parker,  in 
Dom.  Proc.  7  Bligh,  N.  S.  325.  S.  C. 
1  CI.  &  P.  303.  Clementson  v.  Gandy, 
1  Keen,  809.  Dummer  «.  Pitcher,  5 
Sim.  35:  2  M.  &  K.  362.  See  the 
cases  collected  in  3  Rop.  Leg.  498,  et 
seq.,  3rd  edit.  See  also  Langslow  ■». 
Langslow,  31  Beav.  553.  Tomkins  «. 
Blane,  38  Beav.  433.  Honywood  ii. 
Poster,  80  Beav.  14.  Re  Fowler's 
Trusts,  37  Beav.  863.  Maddlson  v. 
Chapman,  lJohns.&  H.  470.  Stephens 
».  Stephens,  8  Drew.  697.  1  De  G.  & 
J.  63.  Wintour  v.  Clifton,  8  De  Gex, 
M.  &  G.  641.  Box  i>.  Barrett,  L.  R.  3 
Eq.  '344.  Cooper  v.  Cooper,  L.  R.  6 
Ch.  15.  L.  R.  7  H.  L.  53.  Orrell  v. 
Orrell,  L.  R.  6  Ch.  303.  Wilkinson  «. 
Dent,  L.  R.  6  Ch.  839.  Synge  «.  Synge, 
L.  R.  9  Ch.  128.  Where  a  testator, 
being  part  owner  of  an  undivided  in^ 
terest  in  a  particular  property,  devised 
that  property  specifically  to  his  co- 
owner,  it  was  held  that  his  intention 
was  to  devise  the  entirety  and  that  a 
[*1306] 


case  of  election  arose  against  his  co- 
owner  who  took  a  beneficial  interest 
under  the  will.  But  where  the  devise 
is  by  general  words,  such  as  "  all  my 
lands  and  hereditaments,"  or  the  like, 
no  case  for  election  arises,  because 
there  is  other  property  of  the  testator's 
suSicient  to  satisfy  the  devise  itself: 
Padbury  ®.  Clark,  2  Mac.  &  G.  398. 
Fitzsimons  v.  Fitzsimons,  38  Beav. 
417.  Whitley  v.  Whitley,  31  Beav. 
178.  Howells  v.  Jenkins,  3  Johns.  & 
H.  706.  Miller  «.  Thurgood,  33  Beav. 
496. 

(?■)  Stratton  v.  Best,  1  Ves.  285.  Doe 
®.  Chichester,  4  Dow.  65,  76,  78,  89. 
Clementson  «.  Gandy,  1  Keen,  309. 
See  the  cases,  contra,  collected  in  the 
notes  to  Dillon  v.  Parker,  1  Swanst. 
402,  408.  Pickersgill  v.  Rodger,  5  C. 
D.  163,  171,  in  which  case,  however, 
Clementson  v.  Gandy  and  the  other 
authorities  to  the  same  effect  were  not 
cited. 

(«)  Re  Vardon's  Trusts.  31  C.  D. 
375. 

(0  1  Swanst.  404,  note. 
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not  apply  to  the  case  of  an  interest  which  a  married  woman  takes  with 
a  restraint  on  anticipation  (m),  whether  the  question  of  election  is 
raised  upon  the  face  of  two  clauses  in  the  same  instrument  (cc),  or 
whether  it  is  raised  by  a  married  woman  taking  under  a  difEerent 
instrument  and  refusing  to  comply  with  some  covenant  contained  in 
the  instrument,  under  which  she  takes  the  property  with  the  restraint 
on  anticipation  (y). 

The   doctrine   of  election   is  applicable   to   interests  To    what    cases 
immediate,   remote,   contingent,   of  value,   or    not    of  tion  applicable : 
value  (s). 

Since  election  arises  when  a  testator  disposes  of  his  own  property 
and  at  the  same  time  affects  to  dispose  of  property  which  belongs 
to  someone  else,  it  follows  that  the  rule  as  to  election  is  only  appli- 
cable as  between  a  gift  under  a  will,  and  a  claim  dehors  the  will 
and  adverse  to  it,  and  not  as  between  one  clause  in  a  will  and  another 
clause  in  the  same  will  (a). 

The  property  dehors  the  will  must  be  such,  that  the  person  taking 
under  the  will  can  give  it  up  or  make  compensation  out  of  it  to  those 
disappointed  of  tlie  benefits  intended  for  them  under  the  will ;  other- 
wise no  case  of  election  or  compensation  arises  (h). 

It  must,  however,  be  observed,  that  the  doctrine  does  not  preclude  a 
party  claiming  by  the  will  from  enjoying  a  derivative  interest,  to 
which  he  is  entitled  at  law,  under  a  legal  estate  taken  in  opposition  to 
the  will  :  Thus  a  man  may  be  tenant  by  curtesy  of  an  estate  tail, 
held  by  his  wife  in  opposition  to  a  will  under  which  he  accepts  a 
legacy  (c). 

Kor  is  that  doctrine  applicable  as  against  creditors  taking  the  bene- 
fit of  a  devise  for  payment  of  debts,  and  also  enforcing  their  legal 
claim  upon  other  funds  disposed  of  by  the  will  (d). 

Previous  to  the  Wills  Act,  there  were  some  questions  which  arose 

(m)  It  should  be  noted  thatWilloughby  C.  D.  334.     Bizzey  i>.  Flight,  3  C.  D. 

«.  Middleton,  2  J.  &  H.  344,  Is  in  effect  269. 

overruled  by  Re  Vardon's  Trusts,  uU  (J)  Re  Chesliam,  31  0.  D.  466. 

guy.  (c)  Cavan   v.  Pulteney,  2  Ves.   544. 

(x)  Re  Wheatley,  37  C.  D.  606.  S.  C.  3  Ves.  884.     Dillon  v.  Parker,  1 

(y)  Smith  V.  Lucas,  18  C.  D.  531.  Swanst.  408,  note.     See  also  Brodie  v. 

(2)  Wilson  v.  Townsliend,  3  Ves,  697,  Barry,  3  Ves.  &  B.  137  ;  and  Mr.  Jacob's 

by    Lord    Loughborough.      Webb    v.  note  to  his  edition  of  Roper,  Husb.  & 

Lord  Shaftesbury,  7  Ves.  481.  Wife,  vol.  i.  p.  30. 

(a)  Wollaston  v.  King,  L.  R.  8  Eq.  (d)  Kidney   v.   Ooussmaker,  13  Ves. 

165.     Wallinger  ■».  Wallinger,  L.  R.  9  136.     1   Swanst.   408,   note.      1    Pow. 

Eq     301       Burton     ®.     Kewbery,     1  Dev.  437,  Jarman's  edit. 
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as  to  whether  an  heir-at-law  was  put  to  his  election,  which  cannot 
heir-at-law  arise  in  the  case  of  wills  made  since  that  act.     Thus 

the  doctrine  of  election  was  not  applicable, where  real 
property  was  assumed  to  be  devised  by  a  will  not  executed  so  as  to 
pass  it,  and  by  the  same  will  a  legacy  was  given  to  the  heir  :  In  such 
a  case  the  heir  might  take  the  legacy,  without  making  good  the 
devise  (e)  ;  unless  the  imperfectly  executed  will  contained  an  express 
condition  to  that  effect  annexed  to  *the  legacy  (/^).  Under  the  Wills 
Act,  however,  the  requisites  for  a  will  of  realty  and  personalty 
are  the   same. 

Again,  previous  to  the  Wills  Act  a  testator  could  not  effectively 
devise  after-acquired  lands,  although  in  terms  he  purported  to  do  so. 
But  in  such  a  case  the  heir-at-law  taking  benefits  under  the  will  was 
held  to  be  put  to  his  election  by  reason  of  the  intention  appearing 
in  the  will  (^),  even  though'  nothing  was  bequeathed  to  him 
which  would  not  have  descended  to  him  as  heir,  if  no  will  had  been 
made  {K). 

The  principle,  however,  on  which  these  cases  were  decided,  seems 
still  to  apply,  the  principle  being,  that  the  court  will  put  the  legatee 
to  his  election,  wherever  the  intention  of  the  testator  is  expressed  in 
an  instrument  at  which  the  court  is  entitled  to  look,  but  not  where  the 
intention  is  expressed  in  an  inoperative  instrument.  Thus  the  legatee 
will  not  be-  put  to  his  election  where  the  devise  of  land  is  invalid  on 
account  of  a  want  of  capacity  to  devise  by  reason  of  infancy  or 
coverture  (^). 

Where,  however,  a  testator  domiciled  in  England  devises  "  all  his 
real  and  personal  estates,  whatsoever  and  wheresover,"  and  has  Scotch 
heritable  bonds,  which  do  not  pass  by  the  will,  for  want  of  certain 
formalities  required  by  the  Scotch  law,  the  Scotch  heir  is  not  put  to 
his  election,  but  may  take  English  property  under  the  will  without 

(e)  Gary  ».  Askew,  1  Cox,  341.     Shed-  H.  216.     But  see  Johnson  ».  Telford,  1 

don  ®.  Goodrich,  8  Ves.  481.     Brodie  «.  Euss.  &  M.  244. 

Barry,  3  Ves.  &  B.  127, 130.     Gardiner  (A)  Schroder  v.  Schroder,  Kay,  578. 

■e.  Fell,  1  Jac.  &  Walk.  23.     1  Swanst.  34  L.  J.  Ch.  510. 

406,  note  to  Dillon  v.  Parker.     See  also  (i)  Hearle  «.  Greenbank,  3  Atk.  695, 

Seaman  «.  "Wood,  24  Beav.  873.  715.     Rich  «.  Cockell,  9  Ves.  369.    1 

(/)  Boughton  V.   Boughton,  3  Ves.  Swanst.  406,  n.    The  rule  is  the  same 

Sen.  12.  where  a  will,  valid  at  the  time  of  its 

(g)  Churchman  «.  Ireland,  4  Sim.  520.  execution,  ceases  to  be  valid  by  deter- 

Schroder  v.  Schroder,  Kay,  578.     34  L.  mination  of  the  coverture  and  want  of 

J.  Ch.  510.     Hance  d.  Truwhitt,  2  J.  &  republication  :  Blaiklock  «.  Grindle,  L. 

R.  7  Eq.  215. 
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giving  up  the  bonds  ;  for  the  devise  is  held  to  refer  only  to  such  prop- 
erty as  is  capable  of  being  given  by  such  a  will  (yfc). 

*li  was  formerly  important  to  consider  the  question  of  election  as 
applied  to  the  case  of  a  widow  entitled  to  dcansr.f  But  widow  entitled 
the  length  of  time  which  has  elapsed  since  the  passing  '""iower: 
of  the  Dower  Act,  3  &  4  Will.  IV.  c.  105,  which  applies  to  all  widows, 
married  after  January  1,  1834,  and  which  in  effect  puts  an  end  to 
questions  of  election  in  this  matter,  seems  to  make  it  unnecessary  to- 
consider  in  this  edition  the  effect  of  the  authorities  as  formerly 
established. 

The  chief  provisions  of  the  act  are  : 

Sect.  4.  "No  widow  shall  be  entitled  to  dower  out  of  any  land 
which  shall  have  been  absolutely  disposed  of  by  her  husband  in  his 
lifetime  or  by  his  Will "  {I). 

Sect.  7.  "  A  widow  shall  not  be  entitled  to  dower  out  of  any  land  of 
which  her  husband  shall  die  wholly  or  partially  intestate  when  by  the 
Will  of  her  husband,  duly  executed  for  the  devise  of  freehold  estates, 
he  shall  declare  his  intention  that  she  shall  not  be  entitled  to  dower 
out  of  such  land  or  out  of  any  of  his  land." 

Sect.  8.  "  The  right  of  a  widow  to  dower  shall  be  subject  to  any 
conditions,  restrictions,  or  directions  which  shall  be  declared  by  the 
Will  of  her  husband,  duly  executed  as  aforesaid." 

Sect.  9.  "  Where  a  husband  shall  devise  any  land  out  of  which  his 
widow  would  be  entitled  to  a  dower  if  the  same  were  not  so  devised, 
or  any  estate  or  interest  therein,  to  or  for  the  benefit  of  his  widow  (m),. 
such  widow  shall  not  be  entitled  to  dower  out  of  or  in  any  land 
of  her  said  *husband,  unless  a  contrary  intention  be  declared  by  his 
Will." 

Sect.  10.  "No  gift  or  bequest  made  by  any  husband  to,  or  for  the 
benefit  of,  his  widow  of,  or  out  of,  his  personal  estate,  or  of,  or  out  of, 

(A)  Allen  ®.  Anderson,  5  Hare,  168.  tion  of  the  next  of  kin  of  a  -widow, 

Maxwell  «.   Maxwell,  16  Beav.  106.     3  where  the  widow  has   not  made  her 

De  G.  M.  &  Gr.  705.  election  in  her  lifetime :  see  Fytche  v. 

\  See  American  note  at  end  of  this  Fytche,  L.  R.  7  Eq.  494.    A  gift  of 

Section.  real  estate  upon  trust  to  sell  and  to  give 

(Z)  A  general  devise  is  within  the  terms  the  widow  iDart  of  the  proceeds  in  the 

of  this  section  :    Lacey  «.  Hill,  L.  R.  shape  of  a  part  of  the  capital  or  of  any 

19  Eq.  346,  in  which  Jessel,  M.  R.,  dis-  income  of  the  proceeds  to  be  invested, 

sented  from  dicta  of  Romilly,  M.  R.,  in  is  a  gift  of  an  "  estate  or  interest  in  the 

Rowland  «.  Cuthbertson,  L.  R.  8  Eq.  land  for  the    benefit   of    the  widow." 

466.  Rowland  «.  Cuthbertson,  L.  R.  8  Eq. 

(??i)  As  to  the  individual  right  of  elec-  466.     Lacey  «.  Hill,  L.  R.  19  Eq.  346. 
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any  of  his  land  not  liable  to  dower,  shall  defeat  or  prejudice  her  right 
to  dower,  unless  a  contrary  intention  shall  be  declared  by  bis  Will." 

Where  a  testator  makes  two  distinct  bequests  in  the  same  will  to 
Case  of  two  be-  the  same  person,  one  of  which  happens  to  be  onerous 
oSb  an'd°thl  oSTer  ^"^  *^^  Other  beneficial,  prima  facie  the  legatee  is 
beneficial.  entitled  to  disclaim  the  onerous  legacy  and  to  take  the 

other  (n).\  But,  in  such  cases,  it  is  a  question  of  the  intention  of  the 
testator  to  be  gathered  from  the  will,  whether  the  legatee  must  elect 
to  take  all,  or  none,  of  the  gifts  in  the  will,  or  whether  he  may  accept 
the  beneficial  gifts,  and  repudiate  that  which  is  burdensome  (o).  In 
cases,  however,  where  onerous  and  beneficial  property  are  included  in 
the  same  gift,  the  legatee  cannot  disclaim  the  onerous  and  accept  the 
beneficial  unless  the  will  manifests  a  sufiicient  intention  of  the  tes- 
^tator  to  the  contrary.  The  gifts  may  be  in  substance  distinct,  though 
given  by  one  sentence  in  the  will  (p). 

The  inquiry,  as  to  what  acts  or  acquiescence  constitute  an  implied 
What  constitutes  election,  must  be  decided  rather  by  the  circumstances 
an  election.  q£  each  case  tlian  by  any  general  principle:    The  ques- 

tions are,  whether  the  parties  acting  or  acquiescing  were  aware  of 
their  rights ;  whether  they  intended  election  ;  whether  they  can 
restore  the  individuals  affected  by  their  claim  to  the  same  situa- 
tion as  if  the  acts  had  never  been  performed  ;  or  whether  these 
inquiries  are  precluded  by  lapse  of  time  {q). 

*A  party  bound  to  elect  is  entitled  first  to  ascertain  the  value  of  the 
funds  ;  and  for  that  purpose  may  sustain  an  action  to  have  all  neces- 
sary accounts  taken  [f).  An  election,  under  a  misconception  of  the 
«xtent  of  claims  on  the  fund  elected,  is  not  conclusive  (s). 

Another  subject  of  much  doubt,  with  respect  to  the  doctrine  of 

,  ,     .       election,  has  been,  whether  the  election  to  take  against 
Effect  of  election.      ...  ° 

the  will  induces  the  necessity  of  relinquishing  the  bene- 

(»)  Guthrie  «.  "Walrond,  22  C.  D.  573.  L.  R.  7  Eq.  391.     Cooper  ».  Cooper, 

Syer  «.  Gladstone,  30  C.  D.  614.  L.  R.  6  Ch.   15.     L.   R.  7  H.  L.  53. 

t  See  American  note  at  end  of  this  Where  there  are  several  next  of  kin. 

Section.  each  of  them  may  have  a  separate  right 

(o)  Talbot  v.  Radnor,  3  M.  &  K.  254.  of  election,  and,  neither  the  election  of 

Warrens.  Rudall,  IJ.&H.l.     Guthrie  the  majority,  nor  that  of  the  heir  or 

■».  "Walrond,  vU  sup.  administrator,   will    bind    the    others. 

(p)  Re  Hotchkys,  32  C.  D.  408.    Guth-  Fytche  ®.  Fytche,  L.  R.  7  Eq.  494. 

Tie  v.  "Walrond,  ubi  sup.  (r)  1  Swanst.   333,  note.     Pigott  v. 

(?)  See  Mr.  Swanston's  note  to  Dillon  Bagley,  M'Clel.  &  Y.  576,  per  Alexan- 

1).  Parker,  1  Swanst.  333,  and  the  cases  der,  C.  B. 

there  collected.     Grissell  v.   Swinhoe,  (s)  1  Swanst.  333,  note. 
[*1311] 


Ch.  IV.  §  IX.] 


Of  Election. 


773 


fit  given  by  it  in  toio,  or  only  imposes  an  obligation  to  indemnify  the 
claimants  whom  it  disappoints  ;  that  is,  as  it  is  sometimes  expressed, 
whether  the  principle,  on  which  the  doctrine  of  election  proceeds,  is 
forfeiture  or  compensation  (t).  The  more  reeent  authorities  are  said 
to  establish,  that  compensation  only  is  to  be  made  (m). 


(t)  See  the  cases  collected  and  dis- 
cussed in  the  valuable  note  of  Mr.  Swan- 
ston  to  Gretton  v.  Haward,  1  Swanst. 
433 ;  and  that  of  Mr.  Jacob  to  his  edi- 
tion of  Husb.  and  Wife,  vol.  i.  p.  566. 

(u)  1  Swanst.  442,  note  :  But  see  Mr. 
Jacob's  note,  uM  supra,  and  Greenwood 
v.  Penny,  13  Beav.  403.  The  persons 
disappointed  by  the  election  to  take 
against  the  will,  are  entitled  to  compen- 
sation out  of  the  benefits  given  by  the 


will  to  the  party  so  electing,  in  propor- 
tion to  the  value  of  the  interests  of 
which  they  are  disappointed  :  Howells 
V.  Jenkins,  1  De  G.  J.  &  S.  617.  Rogers 
V.  Jones,  BCD.  688.  But  the  en- 
grafted doctrine  of  compensation  does 
not  apply  to  the  case  of  a  person  elect- 
ing to  take  under  the  instrument  which 
gives  rise  to  the  election,  but  only  to  the 
case  of  taking  against  the  instrument. 
Ee  Chesham,  31  C.  D.  466. 


f  General  principles.  He  who  ac- 
cepts a  benefit  under  a  deed  or  will 
must  adopt  the  whole  contents  of  the 
instrument,  conforming  to  all  its  pro- 
visions, and  renouncing  every  right  in- 
consistent with  it.  3  Jarm.  on  Wills 
1 ;  2  Roper  on  Legs.  1567  ;  3  Redf.  on 
Wills  352;  Woerner  on  Admn.  §461; 
Hawkins  on  Wills  373;  Theobald  on 
Wills  8  ;  Story  Eq.  Jur.  §  1075  ,  Her- 
bert v.  Wren,  7  Cranch  878  ;  Havens 
V.  Sackett,  15  N.  Y.  365  ;  Hawley  v. 
James,  16  Wend.  61 ;  Salmon  «.  Stuy- 
vesant.  Id.  331  ;  Persons  v.  Snook,  40 
Barb.  144 ;  Bloomer  v.  Bloomer,  3 
Bradf .  339  ;  Camden  Mutual  Insurance 
Association  v.  Jones,  8  C.  E.  Gr.  171 ; 
Stevenson «.  Brown,  3  Gr.  Ch.  503  ;  Van 
Duyne  v.  Van  Duyne,  1  McCart.  49  ; 
Smith  V.  Smith,  14  Gray  533  ;  Hapgood 
«.  Houghton,  22  Pick.  483 ;  Hyde 
■V.  Baldwin,  17  Pick.  308  ;  Smith  v. 
Guild,  84  Me.  443 ;  Weeks  v.  Patten, 
18  Me.  42  ;  Hamblett  v.  Hatoblett,  6 
N.  H.  338  ;  Eulton  v.  Moore,  35  Pa. 
St.  468  ;  White  v.  Brocaw,  14  O,  St. 
339 ;  Carder  v.  Commissioners,  16  0. 
St.  353  ;  Huston  v.  Cone,  24  O.  St  11  ; 
Young  V.  Pickens,  49  Ind.  38  ;  Ridg- 
way  V.  Manifold,  39  Ind.  58  ;  Gorham 


1).  Dodge,  133  111.  538  ;  Lessley  v.  Less- 
ley,  44  III.  537  ;  Morrison  d.  Bowman, 
39  Cal.  357  ;  Noe  i).  Splivallo,  54  Cal. 
207  ;  Kinsey  i>.  Woodward,  3  Harring. 
459 ;  Waters  v.  Howard,  1  Md.  Ch. 
112 ;  Hall  v.  Hall,  1  Bland  Ch.  130  ; 
McElfresh  v.  Schley,  3  Gill  181  ; 
George  v.  Bussing,  15  B.  Mon.  558 ; 
Haydon  v.  Ewing,  1  B.  Mon.  114; 
Smart  v.  Easley,  5  J.  J.  Marsh.  215  ; 
Gore  u.  Stevens,  1  Dana  204 ;  Cros- 
thwaight  V.  Hutchinson,  3  Bibb.  408  ; 
Collins  V.  Janey,  3  Leigh  389  ;  Kinnaird 
V.  Williams,  8  Leigh  400  ;  Weeks  v. 
Weeks,  77  N.  C.  431  ;  Flippin  t.  Ban- 
ner, 3  Jones  Bq.  450  ;  Robertson  v. 
Stephens,  1  Ired.  Eq.  247  ;  Williams  «. 
Gray,  1  Coldw.  104  ;  Deveaux  v.  Barn- 
well, 1  Desaus.  497  ;  Bailey  «.  Boyce, 
4  Strobh.  Eq.  84  ;  Vance  o.  Crawford, 
4  Ga.  445.  See  also  the  notes  to  Streat- 
field  V.  Streatfield,  Talb.  176  ;  1  White 
&  Tudor's  L.  C.  Eq.   504. 

By  the  terms  of  the  will  itself  the 
legatee  may  be  required  to  elect  be- 
tween two  gifts  given  him  in  the  alter- 
native, Storring  v.  Borren,  55  Barb. 
595  ;  Ridgway  v.  Manifold,  39  Ind. 
58 ;  and  where  two  or  more  gifts  are 
made  to  him  in  the  same  will,  he  can- 
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not  accept  the  advantageous  one  and 
reject  the  burdensome  one.  Fulton  v. 
Moore,  25  Pa.  St.  468  ;  Hyde  «.  Bald- 
win, 17  Pick.  308.  So,  where  there  is  a 
legacy  to  A.,  and  a  restriction  of  A.  as 
creditor  to  a  particular  fund  for  pay- 
ment, Estate  of  Schrack,  16  Phila.  298 ; 
although  a  devisee  is  not  precluded  by 
his  acceptance  of  the  devise  in  the  will 
from  disputing  the  validity  of  a  codicil 
which  creates  a  charge  on  it.  Wilkinson 
«.  Methodist  Episcopal  Church,  11  Stew. 
(N.  J.)  514.  And  he  may  take  a  legacy 
which  is  valid,  and  disregard  the  testa- 
tor's express  direction  that  he  convey 
his  share  of  the  real  property  to  others, 
the  will  being  insufficiently  executed 
and  void  as  to  the  real  property.  Jones 
«.  Jones,  8  Gill  197.  So,  he  may  accept 
a  gift  as  residuary  legatee  without 
being  responsible  for  a  legacy  charged 
on  other  property  devised  to  him 
which  had  been  taken  for  the  widow's 
dower.  Ward  v.  Ward,  15  Pick.  511. 
And  if  a  conversion  is  directed,  in 
which  he  alone  is  interested,  he  may 
elect  to  take  the  gift  in  its  original 
form,  whether  land,  Gest  n.  Flock,  1 
Green  Ch.  108;  Beadle  v.  Beadle,  2 
McCrary  586 ;  or  money.  Shedd  ®. 
Carey,  11  B.  Mon.  181.  But  the  testa- 
tor's widow  cannot  renounce  the  will 
and  take  advantage  of  the  conversion 
directed  by  it  to  change  the  real  prop- 
erty into  personalty  and  so  increase  her 
distributive  share.  Estate  of  Cunning- 
ham, 137  Pa.  St.  621. 

Advene  claim  as  heir.  If  a  devise 
fail  by  lapse  or  illegality  or  otherwise, 
a  legatee  who  becomes  entitled  as  heir 
to  part  of  the  failing  devise  is  put  to  his 
election,  Hawley  v.  James,  16  Wend.  1 ; 
Persons  d.  Snook,  40  Barb.  144; 
Bloomer  «.  Bloomer,  2  Bradf.  339; 
especially  where  he  has  been  expressly 
excluded  from  participating  in  the  real 
estate  by  the  void  devise.  Thompson 
«.  Carmichael,  1  Sandf.  Ch.  387.  So, 
the  widow  cannot  elect  to  take  against 


the  will  and  then  claim,  as  one  of  the- 
testator's  heirs,  the  legacy  in  lieu  of 
dower  given,  in  case  of  her  renuncia- 
tion, to  his  "heirs."  Jones  «.  Lloyd, 
33  O.  St.  573  ;  Upham  v.  Emerson,  119 
Mass.  509.  But  the  beneficiary  under 
two  inconsistent  wills  must  accept  the 
whole  of  one  or  elect  against  it.  Albert 
V.  Albert,  68  Md.  352. 

Where  testator's  residuary  estate-, 
was  devised  to  be  sold  with  another 
property  in  which  the  testator  had 
only  a  life  estate  with  remainder  in  fee 
to  five  of  his  seven  children,  and  the 
latter  was  to  be  sold  under  a  power 
referred  to  in  the  will  of  his  father,  and 
the  proceeds  were  to  be  so  divided  that 
all  the  shares  should  be  equal,  the  five- 
children  were  not  required  to  elect 
between  their  interests  under  the  devise 
and  their  interests  independent  of  the 
will  in  the  other  estate.  Pennsylvania. 
Co.  for  Insurance  &c.  v.  Stokes,  61 
Pa.  St.  136,  affg.  2.  Brewst.  590.  And 
where  the  will  is  void  as  to  the  real 
property  and  valid  as  to  the  personalty, 
a  legatee  may  receive  a  legacy,  and  dis- 
regard the  will  as  to  the  realty,  and  re- 
ceive his  share  of  it  as  one  of  the  tes- 
tator's heirs.  Jones  v.  Jones,  8  Gill 
197.  So,  a  legacy  to  A.  "as  his  full 
portion  "  will  not  cut  off  his  right,  as 
next  of  kin,  in  property  of  which  tes- 
tator died  intestate.  Ward  v.  Dodd, 
14  Stew.  (N.  J.)  414.  And  where 
there  is  a  partial  intestacy,  and  the 
widow  was  testator's  sole  heir,  she 
may  take  as  such  and  under  the  will 
also.     Wall  V.  Dickens,  66  Miss.  655. 

Prior  to  the  statute  extending  the 
effect  of  a  will  to  all  lands  of  the  tes- 
tator at  his  death,  a  devise  of  after- 
acquired  lands  would  not  put  the  heir 
to  his  election,  Raines  v.  Corbin,  24  Ga. 
185  ;  Gibbon  v.  Gibbon,  40  Ga.  563 ; 
Chapin  i>.  Hill,  1  R.  I.  446 ;  but  see, 
contra,  Philadelphia  v.  Davis,  1  Whart> 
490  ;  Beall  «.  Schley,  2  Gill  181. 

Adverse  title.     One  who  accepts  a  leg- 


Ch.  IV.  §  IX.] 


Of  Election.    _ 


775 


acy  or  devise  under  a  will  cannot  claim 
as  adverse  owner  property  which  the 
testator  has,  devised  to  another.  Weeks 
«.  Patten,  18  Me.  43;  Cox  «.  Rogers, 
77  Pa.  St.  160.  So,  if  the  legatee  is 
tenant  or  remainderman  in  tail  of  other 
property  devised,  Lewis  ii.  Lewis,  33 
Pa.  St.  66  ;  or  holds  a  dower  right  as 
widow  of  the  testator's  father.  Snook 
«.  Snook,  16  Stew.  (N.  J.)  133  ;  or  is 
the  beneficiary  of  an  insurance  policy 
bequeathed  by  the  testator  to  others, 
Weeks  ®.  Weeks,  77  N.  C.  431  ;  or  as  a 
lund  for  payment  of  the  legatee's  own 
legacy.  Fort  «.  Edwards,  5  Stew. 
(N.  J.)  641.  But  such  insurance 
money  may  form  part  of  a  fund  be- 
queathed to  the  widow  for  life  without 
being  so  included  in  the  residuary  estate 
(constituting  the  remainder)  as  to  de- 
prive her  of  her  absolute  property  in  it. 
Matter  of  Hayden,  54  Hun  197  ;  S.  C. 
1  Connoly  454.  The  necessity  for  elec- 
tion is  not  done  away  by  the  fact  that 
the  testator  believed  himself  to  be  the 
owner  of  the  property,  Isler  ®.  Isler, 
88  N.  C.  581  ;  or  expected  to  become 
the  owner  under  the  will  of  a  testator 
who  outlived  him,  Barbour  «.  Mitchell, 
40  Md.  151 ;  or  that  the  legatee's  re- 
mainder in  tail  had  been  barred.  Tier- 
nan  «.  Eoland.  15  Pa.  St.  429. 

The  election  to  take  under  the  will 
<;onstitutes  a  good  title  by  estoppel 
against  the*  adverse  title.  Allen  «. 
Boomer,  83  Wis.  364  ;  Lewis  v.  Lewis, 
33  Pa.  St.  66. 

Where  a  devisee  owns  an  undivided 
interest  in  fee  simple,  and  the  whole 
property  is  devised  to  him  for  life  with 
remainder  over,  he  cannot  take  the 
•entire  life  estate  and  assert  his  former 
title  against  the  remainder.  Penn  «. 
Guggenheimer,  76  Va.  839  ;  Brown  ». 
Ward,  103  N.  C.  173.  So,  where  a 
portion  of  the  property  devised  for  life 
l)elongs  in  fee  to  the  devisee,  Horton  ». 
Lee,  99  N.  C.  337.  Conversely,  he  can- 
not take  a  remainder  in  the  whole  and 


dispute  the  gift  of  a  life  estate  in  the 
whole    to   another.      Smith  v.   Guild, 
34  Me.  443.     So,  the  devisee  must  elect 
if  he  owns  an  undivided  share,  and  the 
whole  is  devised  to  him  and  others  in 
common.  Brown  «.  Brown,  43  Minn. 
270 ;  or  if  other  property  is  bequeathed 
to  him,  and  the  property  in  which  he 
is    part    owner    is  devised    to  others. 
Watson  v.  Watson,  138  Mass.  152.     So, 
where  the  estates  of  both  husband  and 
wife  are  bequeathed  by  the  wife  in 
pursuance  of    an  agreement   between 
them,  and  the  husband  accepts  a  legacy ' 
under    the    will.     Allen   «.    Boomer, 
82  Wis.  364.     So,  if  the  testator  de- 
vises to  his  sons  in  severalty  tracts  of 
land  which  they  hold  as   tenants    in 
common  by  descent  from  their  mother, 
with  direction  that  they  release  to  one 
another,  their  acceptance  of  the  devises 
will  perfect  their  titles  in    severalty. 
Preston  v.  Jones,  9  Pa.  St.  456.     So,  if 
property  is  devised  to  one  for  life  with 
remainder  over,  and  he  is  the  owner  in 
fee  of  a  portion  of  the  property  devised, 
his  acceptance  of  the  devise  will  make 
the  title  of  the  remainderman  good  as 
against  him,  Hibbs  ».   Insurance  Co., 
40    O.    St.    543;     Reaves   «.    Garrett, 
34  Ala.  558  ;  but  not  as  against  a  bona 
fide   mortgagee.      Hibbs  v.   Insurance 
Co.,  ubi  supra.     In  like  manner  where 
the  will  disposes  of  the  whole  com- 
munity property  of  husband  and  wife, 
and  the  surviving  wife  accepts  the  pro- 
visions of  the  will,  she  thereby  relin- 
quishes her  interest  in  the  community 
property.    Matter  of  Stewart,  74  Cal. 
98 ;  Moss  v.  Helsley,  60  Tex.  436.    The 
fact,  however,   that    the    testator  has 
some  interest  in  the' property  is  impor- 
tant (as  hereafter  shown)  in  determining 
his  intention  to  put  to  an  election. 

The  rule  barring  adverse  claims  by  a 
legatee  or  devisee  to  other  property  be- 
queathed or  devised  to  others  applies  to 
a  claim  under  a  parol  gift  of  the  testa- 
tor,  Witherspoon  v.  Watts,   18  S.   C. 
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397  ;  or  an  agreement  to  convey,  Gor- 
ham  «.  Dodge,  123  111.  538 ;  or  as 
owner  of  the  equitable  title,  where  the 
testator  (his  father)  had  advanced  the 
purchase  money  and  taken  the  title 
for  his  security,  and  the  son  had  paid 
off  most  of  the  advances,  Woolley  v. 
Sch];ader,  116  111.  39 ;  or  as  holder  by 
transfer  from  the  testator  of  a  claim  of 
the  testator  against  A.  which  the  testa- 
tor bequeathed  by  his  will  to  A.  Fitz- 
hugh  D.  Hubbard,  41  Ark.  64. 

But  a  devisee  will  not  be  required  to 
elect  between  the  devise  to  him  and 
property  devised  to  another  which  the 
testator  had  subsequently  conveyed  to 
the  first  devisee,  Hattersley  v.  Bissett, 
5  Dick.  (N.  J.)  577  ;  nor  between  a 
dower  right  in  this  state  and  a  bequest 
in  another  state  which  might  give  rise 
to  a  liability  (as  legatee)  on  the  testator's 
warranty  deed  of  the  dower  land  to  a 
third  person,  Julian  v.  Boston  &c.  Rail- 
road Co.,  138  Mass.  555  ;  nor  between  a 
general  residuary  gift  and  an  earlier  pro- 
vision under  a  marriage  settlement,  Sher- 
man ».  Lewis,  44  Minn.  107 ;  or  a  general 
residuary  gift  to  others  and  an  equitable 
interest  in  her  husband's  land,  known  to 
him  and  not  presumed  to  be  included  by 
him  in  the  residue.  Haack  «.  Weicken, 
118  2Sr.  Y.  67,  rev'g.  43  Hun  486.  See 
too,  O'DriscolI  v.  Koger,  3  Desaus. 
395  ;  Bowen  v.  Bowen,  34  O.  St.  164. 
So,  the  devisee  may  claim  the  land  de- 
vised to  him  under  a  contract  of  sale 
embracing  it  with  other  land  without 
renouncing  the  devise,  where  the  two 
are  not  inconsistent.  Brownfield  v. 
Brownfleld,  151  Pa.  St.  565.  And  after 
probate  is  refused,  the  principal  legatee 
may  claim  adversely  under  a  prior  deed, 
although  the  validity  of  the  will  had 
been  previously  urged  by  her  in  seek- 
ing its  probate.  Bishop  «.  Hendrick,  43 
N.  Y.  S.  R.  396.  "Where  a  conversion 
is  directed,  the  legatees  may  elect  to 
take  the  property  in  its  unconverted 
state.     Swann  v.  Garrett,  71  Ga.  566. 


But  one  cannot  so  elect  in  disregard  of 
the  others,  Mellen  v.  Mellen,  139  N.  Y. 
310  ;  especially  of  an  infant  whose- 
father  had  elected  to  take  as  provided 
by  the  will.  Howell  v.  Craft  (N.  J. 
Eq.),  37  Atl.  Rep.  485. 

Where  the  will  directed  the  sale  of 
land  and  distribution  of  the  proceeds, 
bringing  an  action  to  set  aside  a  sale 
by  the  executor  and  claiming  title  is  an 
election  again^  conversion,  and  makes 
the  claimants  liable  to  creditors  as  de- 
visees. Armstrong  v.  Griswold,  39  Hun 
313.  And  where  a  legacy  was  given, 
to  the  executor  in  satisfaction  of  a  debt 
due  him,  and  he  proves  the  will,  he- 
cannot  elect  against  th^will,  disclaim 
the  legacy,  and  assert  his  rights  as  cred- 
itor. Syme  ®.  Badger,  93  N.  C.  706. 
So,  an  executor  cannot  take  a  benefit 
under  the  will  and  procure  proceedings 
against  a  specific  devisee  as  such  for 
payment  of  a  claim  against  the  deceased. 
Schley  v.  CoUis,  47  Fed.  Rep.  350.  Nor 
can  a  legatee  accept  a  gift  expressly 
conditioned  on  her  carrying  out  the 
will  and  subject  to  a  specific  devise  of 
certain  property  to  A. ,  and  then  proceed 
against  that  property  for  the  collection 
of  a  debt  due  him.  Caulfleld  v.  Sulli- 
van, 85  N.  Y.  158. 

Bernatm  title.  "  But  a  devisee  or 
legatee  is  not  precluded  from  claiming 
derivatively,  through  another,  property 
which  such  other  person  has  taken  in 
opposition  to  the  Will."  3  Jarm.  on 
Wills  5.  Thus,  in  Horton  v.  Mercier, 
31  Ga.  335,  a  person  may  take  as  trustee 
for  his  children  property  already  in 
part  in  his  own  ad-verse  possession. 
So,  the  widow  may  take  a  legacy 
pendente  viduitate  which  was  limited 
over  to  her  son  on  her  re-marriage, 
and  may  take  the  remainder  as  his  heir. 
Rice  V.  Saxon,  38  Neb.  880.  And  a 
legatee  receiving  his  share  before  the- 
renunciation  of  the  widow  may  after- 
ward succeed  to  her  rights  as  her  lega- 
tee.    Beem  v.  Kiraberly,  73  Wis.  843. 
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In  Leonard  «.  Crommelin,  1  Edw.  206, 
however,  a  devisee,  on  condition  of  his 
ratifying  with  his  co-devisees  a  deed 
previously  made  by  the  testator,  pur- 
porting to  convey  the  devisee's  expect- 
ancy for  life  in  certain  lands,  with 
covenants  on  the  part  of  the  testator, 
was  required  to  elect  not  only  between 
the  devise  and  his  original  Interest  in 
the  expectancy,  but  also  his  interest 
as  heir  from  a  deceased  brother.  As  to 
devises  in  lieu  of  dower,  see  uH  infra. 
EquitaJble  compensation.  "If  he 
choose  to  enforce  his  proprietary  rights 
against  the  testator's  disposition,  equity 
will  sequester  the  property  given  to 
him  for  the  purpose  of  making  satis- 
faction out  of  it  to  the  person  whom  he 
has  disappointed  by  the  assertion  of 
those  rights.''  3  Jarm.  on  Wills  3 ;  1 
White  &  Tudor's  L.  C.  Eq.  (4th  Am. 
ed.)  541,  et  seq. ;  3  Eop.  on  Leg.  1547 ; 
3  Eedf.  on  Wills  353;  Hinckley  v. 
House  of  Refuge,  40  Md.  461.  So  too, 
McGinnis  v.  McGinnis,  1  Ga.  496  ;  Clay 
«.  Hart,  7  Dana  6,  where  the  devise  was 
of  property  "yet  due  my  wife  as 
heiress,"  with  seeming  intention  to 
unite  his  and  his  wife's  property  in  a 
common  fund,  and  the  wife  was  put  to 
her  election  ;  Smart  ii.  Easley,  5  J.  J. 
Marsh.  215  ;  Groves  v.  Kennon,  6  Mon. 
635  ;  Wilbanks  «.  Wilbanks,  18  111.  17  ; 
Wilson  V.  Arny,  1  Dev.  &  Bat.  Eq. 
376  ;  Haydon  v.  Ewing,  1  B.  Mon.  114  ; 
Tomlin  v.  Jayne,  14  B.  Mon.  163,  where 
the  widow  was  put  to  her  election 
between  her  interest  in  her  father's 
estate  disposed  of  by  her  husband's 
will»and  a  bequest  in  that  will  to  her- 
self ;  Weeks  «.  Patten,  18  Me.  43 ; 
Leonard  e.  Steele,  4  Barb.  30  ;  Smith  v. 
Guild,  34  Me.  443.  So,  where  a  devise 
was  made  to  testator's  children,  with  the 
proviso  that  if  two  of  them  should  re- 
ceive property  from  their  grandfather,  it 
should  be  reckoned  in  making  an  equal 
division  of  the  estate,  McQueen  v.  Mc- 
Queen, 3  Jones  Eq.  16;  and  to  like 


effect  where  advancements  were  made 
by  deed  of  the  testator,  and  there  was 
clear  intention  in  the  will  that  the  shares 
should  be  equal.  Flippin  v.  Banner,  2 
Jones  Eq.  450.  So,  a  bequest  to  A. 
reciting  that  A.  had  a  claim  on  certain 
shares  in  B.'s  possession,  and  that  if  A. 
urged  this  claim,  B.  should  have  $400 
of  A.'s  legacy.  Miller  v.  Cotton,  5  Ga. 
341  ;  or  to  testator's  children  on  condi- 
tion of  their  ratifying  a  deed  made  by 
him  purporting  to  convey  their  expect- 
ancy for  life,  with  covenants  on  his 
part.  Leonard  v.  Crommelin,  1  Edw. 
206.  "  A  question  which  has  been  much 
discussed  is,  whether  the  principle  gov- 
erning cases  of  election  under  a  Will  is 
forfeiture  or  compensation  ;  or,  to  speak 
more  explicitly,  whether  a  person  claim- 
ing against  a  Will  is  bound  to  relinquish 
the  benefit  thereby  given  to  him  in  toto, 
or  only  to  the  extent  of  indemnifying 
the  persons  disappointed  by  his  election. 
The  strong  current  of  the  authorities, 
particularly  those  of  recent  date,  is  in 
favor  of  the  principle  of  compensa- 
tion." 2  Jarm.  on  Wills  8.  "In  this 
respect  the  doctrine  of  courts  of  equity 
differs,  or  has  been  supposed  to  differ, 
from  that  laid  down  in  the  civil  law. 
In  that  law  (it  is  said)  an  election  against 
the  Will  amounts  to  an  absolute  renun- 
ciation and  forfeiture  of  all  the  bounty 
given  by  the  Will ;  and  compensation  to 
the  disappointed  claimants  is  unknown. " 
Story  Eq.  Jur.  §  1085.  'So,  Adams  Eq. 
367  :  "The  effect  of  election  is  not  to 
divest  the  property  out  of  the  donee, 
but  to  bind  him  to  deal  vpith  it  as  the 
court  shall  direct."  In  Jennings  ®. 
Jennings,  21  O.  St.  81,  Scott,  C.  J., 
says  :  "  The  doctrine  of  compensation 
as  incidental  to  testamentary  election 
is  an  old  and  well-established  one.  And 
resting  as  it  does  on  principles  of  the 
clearest  equity,  no  good  reason  is  per- 
ceived for  denying  its  proper  applica- 
tion to  the  case  of  a  widow  who  elects 
to  withdraw  her  right  of  dower  from 
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the  operation  of  the  "Will  and  to  forego 
the  benefit  of  the  provision  made  for 
Jier  in  the  Will  in  lieu  thereof.   .   . 
A  widow  has  a  perfect  right  to  insist 
that  the  dower,  which  the  policy  of  the 
law  awards  to  her,  shall  not  be  taken 
irom  her  by  the  Will  of  a  deceased 
-husband.     But  she   has    no  equitable 
Tight,  as  widow,  to  insist  that  the  bene- 
fit intended  by  the  testator  as  a  com- 
pensation for  her  dower  shall  be  treated 
upon  her  rejection  of  it  as  a  lapsed  leg- 
.acy  or  devise  and  go  to  the  heir  as  intes- 
tate property.   .    .   The  rule  in  cases  of 
testamentary  election  is  compensation 
■or  forfeiture,   and  not  intestacy,   and 
the  principle  of  compensation  is  applied 
in  the  case  of  an  election  against  the 
Will  by  a  widow  equally  with  that  of  a 
similar  election  by  any  other  devisee." 
See  too,  Pennsylvania  Co.  for  Insurance 
&c.  V.  Stokes,  61  Pa.   St.  136,  affg.  3 
Brewst.  590.     In  the  language  of  Kead, 
J. ,  in  Sandoe's  Appeal,  65  Pa.  St.  314  : 
"The  rule  in  equity  treats  the  substi- 
tuted devises  and  bequests  to  the  wife  as 
a  trust  in  her  for  the  benefit  of  the  dis- 
appointed claimants  to  the  amount  of 
their  interest  therein,  and  the  court  will 
assume  jurisdiction  to    sequester   the 
benefit  intended  for  the  refusing  wife 
to  secure  compensation  to  those  whom 
her  election  disappoints."    So,   Estate 
■of  Mcintosh,  158  Pa.  St.  528.     See  also 
the  distinction  made  by  Duncan,  J.,  in 
Cauffman  v.  Cauffman,  17  Serg.  &  E. 
35  :     "By  the  doctrine  of  sequestration 
to  make  compensation,  the  intention  of 
the  testator,. so  far  as  circumstances  will 
admit,  is  effected  ;  by  the  doctrine  of 
forfeiture  the  intention  in  many  cases 
would  be  defeated."    See  too,  Marriott 
•».  Badger,  5  Md.  306  ;  Key  v.  Griffln, 

I  Rich.  Eq.  67. 

Personal  election.  The  right  and  duty 
of  making  election  are  personal,  and 
cannot  be  exercised  by  a  guardian  for 
an  infant,  Huston  v.  Cone,  24  O.  St. 

II  ;  Tomlin  «.  Jayne,  14  B.  Mon.  163 


(but,  contra,  Eidgway  ®.  Manifold,  39 
Ind.  58) ;  nor  by  a  personal  representa- 
tive after  the  death  of  the  person  en- 
titled.   Donald  v.  Portis,  42  Ala.  29  ;  3 
Scribner    on    Dower   469 ;    Boone   v. 
Boone,  3  Harr.  &  McH.  95 ;  Fosher  ». 
Guilliams,  130  Ind.  173 ;  Penhallow  v. 
Kimball,  61  N.  H.  596  ;  Crozier's  Ap- 
peal, 90  Pa.  St.  384  ;  Milliken  i>.  Wel- 
liver,  37  O.  St.  460  ;  Welch  v.  Ander- 
son, 28  Mo.  393  ;  Collins  v.  Carman,  5 
Md.  503.    But,  in  Maryland,  by  statute, 
the  alienee  of  the  heir  may  make  the 
election.      Ohaney    v.   Tipton,  3   Gill 
837.     And  the  right  and  duty  of  mak- 
ing election  remain,  though  the  person 
to  make  such  election  be  an  infant, 
Hamblett  v.  Hamblett,  6  N.  H.  333 
Eobertson  v.  Stephens,  1  Ired.  Eq.  347 
McQueen  ».  McQueen,  3  Jones  Eq.  16 
Flippin  v.  Banner,  3  Jones  Eq.  450 
Tiernan  v.  Eowland,  15  Pa.  St.  439 
but  see,  contra,  Tomlin  v.  Jayne,  14  B. 
Mon.  163 ;  or  married  woman,  Shedd 
V.  Carey,  11  B.  Mon.  181  ;  Eobertson  v. 
Stephens,  vM  supra  ;  Tiernan  v.  Row- 
land, ubi  supra.    And  see  Story  Eq. 
Jur.   §§  1080a,   1097;    3  Scribner  on 
Dower  471.    In  case  of   infancy  the 
court  will  elect  for  the  infant.    Addi- 
son V.  Bowie,  3  Bland  Ch.  606;  Mc- 
Queen V.  McQueen,  3  Jones  Eq.  16; 
Flippin  V.  Banner,  3  Jones  Eq.  450  ; 
Chipman   v.   Montgomery,   63  N.  T. 
331  ;   Swann   v.  Garrett,  71  Ga.   566. 
So,  by  statute,  in  Ohio  (R.  S.  §  5966). 
And  the  statute  provides  for  election  by 
guardian  for  an  infant,  in  Delaware  (E. 
S.  584,  §  7)  and  North  Carolina  (Code, 
§  3108) ;  and  for  an  insane  persoi,  in 
Missoun  (1879  R.  S.  §  3194) ;  Young  «. 
Boardman,  97  Mo,  181.     In  some  states 
a  widow  who  is  insane  cannot  make 
an  election,  Pinkerton  ®.  Sargent,  103 
Mass.   568 ;  Crozier's  Appeal,   90   Pa. 
St.    384 ;  even    by   her    next   friend, 
Crenshaw  ».   Carpenter,  69  Ala.  573  ; 
or  guardian.      Pinkerton   v.   Sargent, 
vM  swpra.    And  after  she  has  become 
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insane  her  election  may  be  revoked 
under  proper  circumstances  by  lier 
guardian.  LeacJi  v.  Leach,  65  Wis. 
384.  In  other  states  election  may  be 
made  for  an  insane  widow  by  the  court, 
State  V.  Ueland,  30  Minn.  277;  Pen- 
hallow  V.  Kimball,  61  N.  H.  596 ; 
Washburn  «.  Van  Steenwyk,  33  Minn. 
337  ;  Van  Steenwyk  ».  Washburn,  59 
Wis.  488  ;  or  under  its  direction,  by 
next  friend,  Wright  «.  West,  3  Lea  78  ; 
or  guardian,  State  v.  Ueland,  vhi  supra; 
but  will  not,  in  general,  be  made  for 
the  benefit  of  the  heirs,  Penhallow  v. 
Kimball,  ubi  supra;  although  where 
the  testamentary  provision  is  very 
ample,  it  may  be  elected  by  the  court 
instead  of  a  still  greater  share  inde- 
pendent of  the  will.  Van  Steenwyk  v. 
Washburn,  ubi  supra.  And  the  Pro- 
bate Court  may  recognize  as  every- 
where binding  an  election  by  the  court 
of  the  widow's  foreign  domicil  made 
pending  an  appeal  from  election  by  it. 
Washburn  v.  Van  Steenwyk,  33  Minn. 
337. 

Testator's  intention.  The  intention, 
as  manifested  by  the  will  itself,  in  order 
to  raise  a  case  of  election,  must  be  clear 
and  decisive ;  for  if  the  testator's  ex- 
pressions will  admit  of  being  restricted 
to  property  belonging  to  or  disposable 
by  him,  the  inference  will  be  that  he 
did  not  mean  them  to  apply  to  that  over 
which  he  had  no  disposing  power.  3 
Jarm.  on  Wills  16  ;  Story  Eq.  Jur.  § 
1086;  Baker  v.  Bed,  4  Dana  160; 
Waters  v.  Howard,  1  Md.  Ch.  113; 
Fuller  «.  Yeates,  8  Paige  335 ;  Wood 
«.  Wood,  5  Paige  601.  And  this  inten- 
tion must  be  clearly  expressed  or  follow 
by  necessary  implication  from  the  pro- 
visions of  the  will.  See  Creswell  v. 
Lawson,  7  Gill  &  J.  338 ;  Sanford  v. 
Jackson,  10  Paige  368  ;  Havens  v.  Sack- 
ett,  15  N.  Y.  365  ;  Pennsylvania  Co.  for 
Insurance  &c.  e.  Stokes,  61  Pa.  St.  136  ; 
and  so,  in  the  absence  of  statute  to  bar 
dower.    Green  ii.  Green,  7  Port.  (Ala.) 


19 ;  Hilliard  «.  Binford,  10  Ala.  977 ; 
Ailing    V.    Chatfield,   43    Conn.    376; 
Tooke  «.  Hardeman,  7  Ga.  30 ;  Bailey 
V.    Duncan,    4    Mon.   265 ;    Norris  v. 
Clark,  3  Stock.  51 ;  Lefevre  v.  Lefevre, 
59TSr.  Y.  434,  reversing  2  T.  &  C.  330; 
Lasher  ii.  Lasher,  13  Barb.  106  ;  Jack- 
son v.  Churchillf  7  Cow.  387  ;   Church 
V.  Bull,  2  Denio  430,  affirming  5  Hill 
306  ;  Larrabee  v.  Van  Alstine,  1  Johns. 
370  ;  Adsit  v.  Adsit,  3  Johns.  Ch.  448 ; 
Bond  «.   McNiff,   6    Jones  &   S.   83  ; 
Puller  «.  Yeates,  8  Paige  335  ;  Webb 
'0.   Evans,   1    Binn.   565 ;   Kennedy  «. 
Medrow,  1  Dall.  414  ;  McCullough  v. 
Allen,  3  Yeates  10  ;  Brown  v.  Caldwell, 
Spears  Ch.  332  ;  Whilden  v.  Whilden, 
Eiley  Ch.  305  ;    Douglass  v.  Feay,  1 
W.  Va.    36  ;  Clark  v.   Griffith,   4  la. 
405 ;  McElfresh  «.  Schley,  3  Gill  181 ; 
Jones  «.  Jones,  8  Gill  197 ;  Wilson  v. 
Amy,  1  Dev.  &  B.  Eq.  376.     Such  in- 
tention is  implied  where  the  provision 
of  the  will  is  clearly  inconsistent  with 
the  other  interest  claimed.     Williams 
V.   Gray,   1   Coldw.   104 ;    McLeod    v. 
McDonnell,   6  Ala.   336;    Duncan    ii. 
Duncan,   3  Yeates  303 ;   Hamilton  ». 
Buckmaster,  3  Yeates  389.    Such  inten- 
tion is  sometimes  implied  as  regards 
curtesy   or   dower  from   a  devise    to 
others  of  lands  which  would  have  been 
otherwise  subject    to  such  right.     So 
too,  Apperson  v.  Bolton,  29  Ark.  418  ; 
Lord  V.  Lord,  23  Conn.  327 ;  Brown  v. 
Caldwell,  Spears  Ch.  322  ;  Whilden  ». 
Whilden,  Riley  Ch.  205 ;    McLeod  v. 
McDonnell,  6  Ala.  236 ;  Ailing  v.  Chat- 
field,  43  Conn.  276 ;  Dodge  v.  Dodge, 
31  Barb.  413 ;  Savage  v.  Burnham,  17 
N.  Y.  577 ;  Adams  v.  Adams,  5  Met. 
377.     See,  contra,  Bailey  «.  Duncan,  4 
Mon.   365 ;    Jackson    ii.    Churchill,    7 
Cow.  387 ;   Story  Eq.  Jur.  §  1088.     See 
Huston  V.  Cone,  34  O.  St.  11,  where  a 
direction  to  lease,  &c.,  accompanied  a 
devise  of  lands  in  trust,  and  the  testa- 
trix's husband  was  required  to  elect 
between  his  curtesy  in  the  land  de- 
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vised  and  a  'bequest  of  personal  prop- 
erty. 

Interest  of  testator.  In  general, 
where  the  testator  has  a  present  interest 
in  property  of  A.,  he  will  he  supposed 
to  intend  a  devise  of  that  interest  only, 
and  not  to  put  A.  to  an  election  between 
his  interest  and  a  provision  for  him 
in  the  will.  Story  Eq.  Jur.  §  1089 ; 
Penn  ®.  Guggenheimer,  76  Va.  839; 
Leonard  «.  Steele,  4  Barb.  30.  And 
the  same  thing  has  been  held  where  the 
testator  held  a  mortgage  on  the  land 
devised,  and  made  a  petty  bequest  to 
its  owner,  Beale  v.  Miller,  1  Hun  390 ; 
or  where  the  testator's  interest  was 
merely  contingent  on  an  event  which 
did  not  happen,  and  the  legatees  took 
upon  its  not  happening.  Havens  ». 
Sackett,  15  N.  Y.  365.  Neither  will  a 
widow  be  compelled  to  elect  between 
her  separate  property  held  by  her  under 
an  ante-nuptial  contract  and  the  pro- 
vision made  by  a  general  devise  to  her 
in  her  husband's  will,  Crosthwaight  «. 
Hutchinson,  3  Bibb.  408 ;  or  separate 
property  which  had  not  come  to  her 
husband's  knowledge  or  possession. 
Baker  o.  Red,  4  Dana  160  ;  nor  between 
a  provision  for  her  by  will  and  a  dis- 
charge of  her  separate  real  property 
from  a  mortgage  made  on  it  by  her 
husband  to  secure  his  debts,  not  known 
to  her,  and  not  specified  in  the  will 
otherwise  than  by  a  recital  that  his 
debts  were  secured  by  mortgage,  Faris 
v.  Dunn,  7  Bush  376.  Nor  will  a 
residuary  legatee  be  put  to  an  election. 
McGinnis  v>.  McGinnis,  1  Ga.  496.  But 
mere  possession  in  the  testator  without 
an  interest  will  not  raise  that  presump- 
tion, McGinnis  ».  McGinnis,  1  Ga.  496 ; 
nor  a  life  interest  in  the  testator,  with 
reversionary  interest  in  the  legatee. 
Upshaw  ».  Upshaw,  3  Hen.  &  M. 
381. 

A  devise  of  all  the  real  property  in 
A.  of  which  testator  should  die  seized 
Includes  his  half,  but  not   his   wife's 


half,  of  the  community  property  in  A., 
Matter  of  Gwin,  77  Cal.  313.  So,  of  all 
his  real  property  for  life,  Pratt  «. 
Douglas,  11  Stew.  (N.  J.)  518,  revg. 
Cory  v.  Cory,  10  Id.  198 ;  Matter  of 
Silvey,  43  Cal.  310.  So,  a  devise  of 
half  of  "all  my  property  of  which  I 
shall  die  possessed  at  the  time  of  my 
death."  Matter  of  Gilmore,  81  Cal.  340. 
But  if  he  makes  specific  devises  to  his 
children  and  to  his  wife  for  life,  and 
gives  all  his  personal  property  to  his 
wife  after  payment  of  debts,  she  must 
elect  between  the  will  and  her  interest 
in  the  community  property.  Smith  ». 
Butler,   85  Tex.  136. 

So,  a  devise  by  description  of  one 
hundred  acres  of  land  of  which  he 
owned  only  part, "  to  include  all  the  land 
I  own  in  S.,"  will  put  the  owner  of  the 
balance  to  an  election  between  it  and 
the  will,  Ditch  ®.  Sennott,  117  111.  363 ; 
even  where  the  other  part  is  owned  by 
testator  and  his  wife,  and  he  gives  her 
the  whole  for  life.  Exchange  &c. 
Bank  n.  Stone,  80  Ky.  109.  So,  a 
general  devise  that  "  my  estate  be  dis- 
tributed according  to  law"  includes 
the  whole  homestead  and  puts  the  wife 
to  an  election.  Succession  of  Schiller, 
33  La.  An.  1.  So,  where  the  testator 
advanced  to  his  son  the  purchase  money 
of  a  piece  of  land,  and  took  the  title  in 
his  own  name  for  his  security,  and  after 
it  had  been  improved  by  the  son,  and  a 
large  part  of  the  advances  repaid,  de- 
vised it  and  other  property  to  all  his 
children,  subject  to  the  cost  of  the 
improvements,  the  son  will  be  put  to 
his  election.  WooUey  ®.  Schrader, 
116  111.  39. 

Election  once  made  is  generally  final. 
Leonard  ».  Crommelin,  1  Edw.  306 ; 
Penn.  v.  Guggenheimer,  76  Va.  839 ; 
Quarles  v.  Garrett,  4  Desaus.  146 ; 
Craig  V.  Walthall,  14  Gratt.  518 ;  Wil- 
banksB.Wilbanks,  18  111.  17;  although 
it  may  be  conditional,  e.  g.,  to  take 
effect  if  she  (the  person  electing)  should 
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die  within  three  months.    McCallister  «. 
Brand,  11  B.  Mon.  370. 

And  the  widow's  capacity  to  elect 
cannot  be  denied  by  herself  or  a  stran- 
ger after  election  once  made.  Young  v. 
Young,  1  A.  K.  Marsh.  563.  But  if 
made  by  mistake  of  facts,  or  in- 
duced by  fraud,  it  may  be  revoked. 
Sill  !).  Sill,  31  Kan.  348.  It  was  held 
in  the  case  of  the  United  States  «.  Dun- 
can, 4  McLean  99,  that  under  Illinois 
law  an  election  made  by  a  widow  in  ig- 
norance of  the  amount  of  the  estate 
may  be  afterward  renounced.  And  to 
the  same  effect,  see  Cowdrey  ».  Hitch- 
cock, 103  111.  363  ;  Dabney  n.  Bailey, 
43  Ga.  531  ;  Macknet  v.  Macknet,  3 
Stew.  (N.  J.)  54 ;  Snelgrove  ■!).  Snel- 
grove,  4  Desaus.  374  ;  Davis  ».  Davis, 
11  O.  St.  386  (not,  however,  arbitrarily 
without  order  of  court) ;  Adsit  «.  Adsit, 
3  Jones  Ch.  448  ;  Hall  v.  Hall,  3  Mc- 
Cord  Ch.  369 ;  Reed  v.  Dickerman 
13  Pick.  149  (but  only  when  acting 
in  ignorance  or  deceived)  ;  Smart  v. 
Waterhouse,  10  Yerg.  94 ;  Richart  ». 
Richart,  30  la.  465.  See  too,  Ander- 
son's Appeal,  36  Pa.  St.  476  ;  Light  v. 
Light,  31  Pa.  St.  407  ;  3  Scribner  on 
Dower  488,  et  seq.;  especially  when  the 
executor  was  himself  interested  in  pro- 
curing her  release.  Leach  v.  Leach,  65 
Wis.  384.  Election  must  be  with  full 
knowledge  of  the  facts.  Story  Eq.  Jur. 
§1098:  United  States  ».  Duncan,  4 
McLean  99  ;  Chipman  v.  Montgomery, 
63  N.  Y.  331  ;  Hindley  v.  Hindley,  39 
Hun  318;  Estate  of  Woodburn,  138 
Pa.  St.  606  ;  Tomlin  v.  Jayne,  14  B.  Mon. 
163  ;  Duncan  v.  Duncan,  3  Yeates  303  ; 
Kreiser's  Appeal,  69  Pa.  St.  194  ;  An- 
derson's Appeal,  36  Pa.  St.  476  ;  Mack- 
net V.  Macknet,  3  Stew.  (N.  J.)  54  ; 
English  V.  English,  3  Gr.  Ch.  (N.  J.) 
504  ;  Dabney  ■v.  Bailey,  43  Ga.  531  ; 
Leach  v.  Prebster,  39  Ind.  493  ;  Wil- 
banks  v.  Wilbanks,  18  111.  17  ;  and  with 
full  mental  capacity.  Brown  «.  Hodg- 
don,  81  Me.  65.     The  court  may  allow 


time  for  revocation,  if  she  was  badly 
advised,  Evans'  Appeal,  51  Conn.  435  ; 
until  final  settlement  of  the  estate. 
Estate  of  Barry,  13  Phila.  310.  In 
Bradford  v.  Kent,  43  Pa.  St.  474, 
Strong,  J.,  says  It  must  be  "with 
knowledge  of  the  particular  rights  as 
well  as  the  circumstances  of  the  case." 
And  in  Tobke  v.  Hardeman,  7  Ga.  30, 
Warner,  J.,  says  she  must  have  been 
"cognizant  of  her  rights  and  acted  ac- 
cordingly," So  too,  Johnston  «.  Dun- 
can, 67  Ga.  61.  But  it  was  held  in 
McDaniel  «.  Douglass,  6  Humph.  330, 
that  a  mere  mistake  as  to  value  or 
amount  was  no  ground  for  relief,  es- 
pecially after  she  had  sold  the  property 
devised  to  her.  Churchill  v.  Bee,  66 
Ga.  631.  There  can  be  no  revocation, 
if  the  property  received  cannot  be  re- 
turned. Chipman  «.  Montgomery,  63 
IT.  Y.  331.  This  does  not,  however, 
include  articles  furnished  for  her  sup- 
port before  the  time'  for  election  ex- 
pired, where  the  widow  was  ignorant 
as  to  the  estate  and  acted  by  the  execu- 
tor's advice.  Bolin  v.  Barker,  75  N. 
C.  47.  And  even  a  revocation  allowed 
by  the  court  will  not  afflect  a  charge 
created  on  the  devised  land  after  elec- 
tion for  a  debt  due  to  the  testator. 
Kayser  v.  Hodopp,  116  Ind.  438.  She 
will  not  be  estopped,  however,  by  her 
election  the  iiext  day  after  probate,  if 
she  has  received  no  more  than  her  stat- 
utory share.  Ward  ®.  Ward,  134  111. 
417  ;  or  if  she  afterward  files  her  dis- 
sent within  the  prescribed  time,  and 
puts  the  executor  in  statu  quo  as  to 
legacies  paid  by  him.  Yorkly  ®.  Stim- 
son,  97  N.  C.  336. 

Where  the  widow  has  elected  to  take 
a  provision  made  by  the  will  for  her 
widowhood,  she  cannot  afterward, 
upon  her  re-marriage,  revoke  it.  Baker 
V.  Red,  4  Dana  160 ;  Smith  v.  Bone,  7 
Bush  367  ;  O'Hara  v.  Whitney,  85  Ind. 
14(). 

But   where   the   devise  already  ac- 


782 


Of  the  Payment  of  Legacies.      [Pt.  III.  Bk.  in. 


cepted  passes  nothing,  she  will  not  he 
presumed  to  have  made  her  election, 
but  will  be  entitled  to  dower.  Chew 
V.  Farmers'  Bank,  9  Gill  361.  So, 
where  the  provision  in  a  will,  accepted 
in  lieu  of  dower,  is  taken  for  the  testa- 
tor's debts  or  fails  for  other  reason,  the 
widow  may  revoke  her  acceptance  of 
it,  Hone  ».  Van  Schaick,  7  Paige  331, 
afCd.  30  Wend.  564 ;  Manice  v.  Manice, 
1  Lans.  348 ;  Osmun  «.  Porter,  13 
Stew.  (N.  J.)  141,  affd.  14  Id.  663; 
Morrow  «.  Morrow,. 3  Tenn.  Ch.  533  ; 
Thompson  «.  Egbert,  3  Harr.  (N.  J.) 
459 ;  Gist  ».  Cattell,  3  Desaus.  58 ; 
Cornell  v.  Ham,  3  Clarke  (la.)  553  ; 
Thompson  ®.  McGaw,  1  Met.  66 ; 
Thomas  v.  Wood,  1  Md.  Ch.  396; 
although  she  has  failed  to  file  the 
statutory  dissent,  Jarman  «.  Jarman,  4 
Lea  671 ;  and  even  where  the  widow 
has  accepted  the  residue  after  payment 
of  debts,  and  not  discovered  the  insuflB- 
ciency  of  the  assets  for  several  years, 
and  after  payment  of  the  debts.  Nel- 
son «.  Kownslar,  79  Va.  468.  And  in 
some  states  this  is  expressly  provided 
by  statute.  3  Scribner  on  Dower,  494. 
So,  where  the  will  is  set  aside  for  want 
of  testamentary  capacity.  Leach  «. 
Prebster,  39  Ind.  493.  But  not  for  mere 
failure  in  payment  of  an  annuity  given 
in  lieu  of  dower  and  charged  on  land 
devised,  Kennedy  v.  Mills,  13  Wend. 
553  ;  nor  because  the  estate  afterward 
became  insolvent  by  emancipation  of 
the  testator's  slaves,  Stephens  n.  Gibbs, 
14  Fla.  331  ;  or  because  the  property 
taken  afterward  proved  worthless. 
Akin  V.  Kellogg,  48  Hun  459  ;  nor  for 
a  deception  on  the  executor's  part 
merely  as  to  the  time  allowed  for  mak- 
ing her  election,  if  her  election  was 
actually  made  in  time  and  with  full 
information  as  to  the|  facts.  Water- 
bury  ».  Netherland,  6  Heisk.  513. 

After  the  widow's  death  her  personal 
representative  cannot  revoke  an  election 
made  by  her.     Buist  ».  Dawes,  8  Rich. 


Eq.  381.  Where  revocation  is,  how- 
ever, allowed,  and  the  widow  has  be- 
come insane  since  her  election,  it  may 
be  revoked  by  her  guardian.  Leach  ®. 
Leach,  65  Wis.  384.  Although,  in  gen- 
eral, where  there  is  no  fraud,  a  revoca- 
tion will  not  be  allowed  after  the  lapse 
of  many  years.  Cannon  «.  Apperson, 
14  Lea  553. 

Election — How  made.  Acceptance  of 
the  testamentary  provision  is  the  most 
ordinary  way  of  making  election. 
Grider  ®.  Eubanks,  13  Bush  510 ;  Clay 
1).  Hart,  7  Dana  6  ;  Smart  ®.  Easley, 
5  J.  J.  Marsh.  315  ;  Weeks  ».  Patten, 
18  Me.  43  ;  Chapman  v.  Chick,  81  Me. 
109  ;  Tiernan  ®.  Rowland,  15  Pa.  St. 
439  ;  Fulton  v.  Moore,  35  Pa.  St.  468  ; 
Bradford  v.  Kent,  48  Pa.  St.  474 ;  Cox 
V.  Rogers,  77  Pa.  St.  160  ;  Caufiman  «, 
CaufEman,  17  Serg.  &  R.  16 ;  Shivers  v. 
Goar,  40  Ga.  676;  Wilson  «.  Hayne, 

I  Cheves  37 ;  Thompson  v.  Hook,  6 
O.  St.  480  ;  Shotwell  i>.  Sedam,  3  O.  St. 

I I  Jones  v.  Powell,  6  Johns.  Ch.  194 ; 
Van  Orden  v.  Van  Orden,  16  Johns. 
30 ;  Steele  «.  Fisher,  1  Edw.  485 ; 
Davison  v.  Davison,  3  Gr.  (N.  J.)  385  ; 
Stark  V.  Hunton,  Saxt.-  316  ;  Sanders 
«.  Sanders,  33  Miss.  81  ;  Delay  ». 
Vinal,  1  Met.  57;  Smith  v.  Bone,  7 
Bush  367 ;  Gibbon  v.  Gibbon,  40  Ga. 
563;  Sewell  ».  Smith,  54  Ga.  567; 
Story  Eq.  Jur.  §  1097 ;  McDowell  v. 
McDowell,  1  Ball.  Eq.  818  ;  Stoddard 
«.  Cutcompt,  41  la.  339.  So  too,  elec- 
tion to  accept  the  land  devised  is 
shown  by  mortgaging  or  conveying  it. 
Gest  «.  Flock,  1  Gr.  Ch.  108  ;  Pratt  ». 
Felton,  4  Cush.  174. 

So,  in  the  absence  of  statutory  pro- 
vision for  dissent,  election  to  reject 
the  will  may  be  shown  by  bringing 
suit  to  enforce  the  adverse  right.  Hap- 
good  V.  Houghton,  33  Pick.  488  ;  Wat- 
kins  «.  Watkins,  7  Yerg.  383  ;  Quarles 
V.  Garrett,  4  Desaus.  146  ;  Wilson  ». 
Hamilton,  9  Serg.  &  R.  434  ;  George  «. 
Bussing,  15  B.  Mon.  558  ;  or  by  ap- 
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pearance  in  court  in  a  pending  suit, 
and  a  renunciation  in  that  suit,  O'Reilly 
n.  Nicholson,  45  Mo.  160.  But  if  the 
devisee  also  hold  a  mortgage  upon 
the  land  devised,  the  bringing  of  an 
action  to  foreclose  the  mortgage  will 
not  amount  to  an  election  not  to  take 
as  devisee.  Winship  «.  Winship,  43 
Ind.  291. 

So,  her  adverse  title  to  part  of  the 
land  (devised  to  her  for  life  by  her  hus- 
band) will  be  barred  by  her  occupying 
the  devised  land  with  full  knowledge  of 
her  rights  and  dying  without  any  dis- 
sent, Horton  «.  Lee,  99  N.  C.  327 ;  or 
her  adverse  right  to  property  devised 
to  another,  by  the  acceptance  of  a  be- 
quest to  herself  by  recital  in  her  ac- 
count as  executrix.  Cox  v.  Rogers, 
77  Pa.  St.  160.  In  like  manner  one 
who  holds  a  contract  of  sale  for  the 
property  devised  to  him,  and  refuses 
to  close  it  and  take  deed  from  the  exec- 
utor, thereby  elects  the  provision  in 
the  will.  Taylor  -o.  Hargrove,  101  N.  C. 
145.  So,  a  husband  accepts  the  pro- 
visions of  his  wife's  will  by  propound- 
ing it  for  probate,  taking  out  letters 
testamentary  under  it,  and  claiming  the 
residuary  bequest,  Allen  v.  Boomer,  83 
Wis.  364 ;  or  by  receiving  real  estate 
devised  to  him  by  it  in  pursuance  of 
an  ante-nuptial  contract.  Bowen  «. 
Swandler,  121  Ind.  164. 

Conversely,  it  is  a  renunciation  of  the 
legacy  to  return  it  before  other  rights 
have  been  prejudiced,  even  where  it 
has  been  already  received  by  the  lega- 
tee in  ignorance  of  the  rule  as  to  elec- 
tion. Watson  V.  Watson,  128  Mass. 
153.  So,  to  bring  suit  for  services  in 
consideration  and  payment  for  which 
the  legacy  was  expressly  given. 
Smith  V.  Furnish,  70  Cal.  424. 

On  the  other  hand,  in  the  case  of  in- 
consistent bequests  under  two  wills, 
taking  rents  and  profits  under  one  and 
possession  of  real  property  devised  and 
letters  testamentary  under  the  other  is 


too  ambiguous  to  be  an  acceptance  of 
either.  Whitridge  «.  Parkhurst,  20 
Md.  63.  And  even  the  fact  of  the 
wife's  qualifying  as  executrix,  mort- 
gaging her  separate  property  as  that  of 
her  husband,  and  declaring  she  would 
abide  by  the  will,  without  proof  of  her 
knowledge  of  the  circumstances  of  his 
estate,  has  been  held  not  to  amount  to 
an  election  to  take  a  bequest  of  her 
separate  property  to  her  for  life  with 
remainder  over.  Reaves  «.  Garrett,  34 
Ala.  558.  So,  in  general,  any  facts  in 
pais  before  knowledge  of  her  title, 
though  coupled  with  a  long  delay  dur- 
ing the  absence  of  her  husband  as  a 
refugee  in  the  war.  Clark  «.  Hershy, 
53  Ark.  473.  So,  a  sale  by  the  widow 
as  one  of  the  executors,  not  knowing 
her  right  and  saying  the  title  was  per- 
fect. Martien  «.  Norris,  91  Mo.  465. 
So,  an  election  to  retain  advancements 
(against  the  provisions  of  the  will)  will 
not  be  presumed  from  verbal  declara- 
tions before  distribution  or  from  partial 
administration.  Key  v.  Jones,  52  Ala. 
338.  So,  the  husband's  oral  decla- 
ration of  his  intention  to  take  his  dis- 
tributive one-third  share  in  his  wife's 
estate  instead  of  his  homestead  right  is 
not  an  election,  where  he  never  had  the 
third  set-off  and  resided  on  the  home- 
stead until  his  death.  Darrah  «.  Cun- 
ningham, 72  la.  133. 

An  election  by  matter  in  pais  must 
not  only  be  made  understandingly,  but 
with  clear  intention  of  doing  so,  Dick- 
inson •».  Dickinson,  61  Pa.  St.  405 ; 
Duncan  v.  Duncan,  2  Yeates  302 ; 
Leinaweaver  v.  Stoever,  1  Watts  &  S. 
160  ;  mere  acceptance  of  a  distributive 
share  under  the  statute  not  being  held 
to  be  an  election.  Anderson's  Appeal, 
36  Pa.  St.  476  ;  Pratt «.  Felton,  4  Cush. 
174.  The  intention,  however,  of  itself 
is  insufficient — there  must  be  some  act. 
English  ».  English,  2  Gr.  Ch.  504. 
Where  a  devise  of  real  property  is 
made  to  an  infant,  and  "if  he  should 
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not  elect,  then  "  a  money  bequest,  his 
acceptance  will  be  presumed  in  the  ab- 
sence of  an  express  renunciation. 
Ridgway  v.  Manifold,  39  Ind.  58.  So, 
if  the  devisee  dies  before  election,  and 
the  provision  is  a  beneficial  one,  accept- 
ance ■will  be  presumed.  Yawger  «. 
Yawger,  10  Stew.  (N.  J.)  316. 

Parties  put  to  an  election  between 
land  and  another  fund  have  no  right  to 
call  for  a  sale  of  the  land  to  ascertain 
its  value  before  making  their  election  ; 
they  must  rely  upon  their  own  judg- 
ment.   "Weeks  «.  Weeks,  79  N.  C.  77: 

Widow's  election — Statutes.  What 
will  put  a  widow  to  her  election  be- 
tween dower  and  the  provisions  of  her 
husband's  will  is  fixed  by  statute  in 
most  of  the  United  States.  Any  devise 
or  bequest  puts  her  to  her  election  in 
Arkansas  (1884  Dig.  Stats.  §  2583), 
Connecticut  (1888  G.  S.  §  631),  nUnois 
(1891  R.  S.  c.  41,  §  10),  Michigan  (1883 
An.  Stats.  §  5748),  Nebraska  (1893  C.  S. 
c.  33,  §  17).  So,  unless  there  is  clear 
intention  contra,  in  Massachusetts  (1883 
P.  S.  c.  137,  §  30),  Michigan  1883  An. 
Stats.  §  5750),'  Wisconsin  (1889  An. 
Stats.  §  3171) ;  Hardy  v.  Scales,  54 
Wis.  453.  So,  by  any  devise  of  real 
property,  in  New  Jersey  (1877  Rev.  333, 
§  16) ;  Delaware  (1893  R.  0.  c.  87,  §  5) ; 
or  by  any  devise  of  real  property  unless 
there  is  a  clear  intention  to  the  contrary, 
in  Missouri  (1889  R.  S.  §  4537) ;  Illinois 
(1891  R.  S.  c.  41,  §  10).  But  she  is 
under  no  obligation  to  elect  until  after 
letteirs  are  issued.  Stone  «.  Vander- 
mark,  146  111.  313.  In  Maryland  (1888 
P.  G.  L.  Art.  93,  §  391),  unless  expressed 
to  the  contrary,  a  devise  puts  to  an  elec- 
tion as  to  dower,  and  a  bequest  to  elec- 
tion as  to  distributive  share  of  personal 
property.  And  in  Georgia,  any  devise 
puts  to  an  election,  but  a  bequest  has 
that  effect  only  if  so  expressed  (1883 
Code,  §  1764).  But  the  necessity  for 
election  is  confined  to  the  particular 
interest,  in  lieu  of  which  the  bequest  is 


expressly  given,  in  Michigan  (1883  An. 
Stats.  §  5834).  For  particulars  as  to 
these  statutes,  see  3  Scribner  on  Dower 
464,  §  110  ;  Woerner  on  Admn.  §  119. 

It  is  held  that  statutes  providing  for 
renunciation  by  the  widow  relate  only 
to  domestic  wills,  Wilson  «.  Cox,  49 
Miss.  588 ;  Boiling  v.  Boiling,  88  Va. 
524 ;  and  that  a  foreign  renunciation  is 
governed  by  the  foreign  law,  Wilson  v. 
Cox,  ubi  supra;  Garland  «.  Rowland, 
10  Miss.  636;  Slaughter  i>.  Garland, 
40  Miss.  177.  And  such  election  is 
governed  by  the  lex  rei  sitm.  Staigg  v. 
Atkinson,  144  Mass.  564;  Boiling  ». 
Boiling,  88  Va.  534 ;  Apperson  ».  Bol- 
ton, 39  Ark.  418  ;  Cormick  «.  Sullivan, 
10  Wheat.  303  ;  Duncan  v.  Dick,  1  Miss, 
388  ;  Jones  v.  Gerock,  3  Jones  Eq.  190 ; 
Jones  «.  Jones,  8  Gill  197 ;  Story 
Confl.  Laws  §  448,  et  seq.;  3  Scribner 
on  Dower  24 ;  «.  j/.,  as  to  time  for  mak- 
ing election.  Apperson  ®.  Bolton,  ubi 
supra.  But  where  the  widow  has 
accepted,  in  the  courts  of  the  testator's 
domicil  and  of  the  original  probate,  the 
provisions  made  expressly  in  lieu  of 
the  dower,  the  acceptance  will  bar  her 
dower  in  the  state  where  the  lands  lie. 
Lawrence's  Appeal,  49  Conn.  411.  And 
the  courts  of  other  states  will  be  barred 
by  a  judicial  election  made  by  the  court 
for  an  insane  widow  in  the  state  of 
testator's  domicil,  although  it  was 
made  pending  similar  proceedings  in 
the  place  where  the  land  lay.  Wash- 
burn V.  Van  Steenwyk,  83  Minn.  887. 
The  Virginia  rule  as  to  the  provisions 
of  the  will  being  in  lieu  of  dower  does 
not  apply  to  a  foreign  will  of  personal 
property  to  affect  dower  in  lands  in 
Virginia.  Boiling  v.  Boiling,  88  Va. 
354 ;  Virginia  P.  L.  1865-66,  p.  166. 

The  right  and  duty  of  election  are 
governed  by  the  law  in  force  at  the  time 
of  testator's  death,  Hinnershits  v.  Bern- 
hard,  13  Pa.  St.  518 ;  although  changed 
after  his  death  before  actual  renuncia- 
tion (but  within  the   time   originally 
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allowed  for  it),  Eegister  s.  Hensley, 
70  Mo.  189  ;  and  although  the  property 
devised  was  acquired  by  the  testator 
before  the  act  which  provided  for  elec- 
tion.    Sturges  V.  Swing,  18  III.  176. 

Election  necessary.  A  devise  of  real 
and  personal  property  for  life  has  been 
held  to  put  the  widow  to  her  election, 
Herbert  ».  Wren,  7  Cranch  370  ;  so, 
a  direction  that  the  whole  estate  be 
kept  together  until  the  youngest  child 
should  attain  twenty-one,  for  the  sup- 
port of  the  family,  and  then  divided 
among  the  wife  and  children,  McLeod 
V.  McDonnell,  6  Ala.  236  ;  or  a  general 
devise,  Hilliard  v.  Binford,  10  Ala. 
577  ;  Shaw  v.  Shaw,  2  Dana  342  ;  Lui- 
gart  v.  Ripley,  19  O.  St.  24  ;  or  a  pro- 
vision of  both  real  and  personal  prop- 
erty, Anthony  ».  Anthony,  55  Conn. 
256 ;  though  only  valid  as  to  the  latter, 
Vaughan  v.  Vaughan,  30  Ala.  329  ;  or 
"  one-third  of  my  whole  estate  accord- 
ing to  law,"  Warren  v.  Morris,  4  Del. 
Ch.  289;  or  a  "home  and  support" 
for  the  widow  charged  on  certain  land 
(as  to  that  land),  Worthen  i).  Pearson, 
33  Ga.  885  ;  or  a  life  annuity,  Speer  v. 
Speer,  67  Ga.  748  ;  or  certain  rents  and 
&  home  pendente  viduitate,  Stunz  «. 
Stunz,  131  111.  210  ;  or  a  devise  of  land 
without  words  expressly  saving  the 
dower,  Kaes  v.  Gross,  92  Mo.  647  ;  or 
a  life  interest  in  the  family  residence. 
Young  «.  Boardman,  97  Mo.  181 ;  or 
a  devise  for  widowhood.  Stark  v.  Hun- 
ton,  Saxt.  216  ;  or  a  devise  of  certain 
rooms  in  testator's  house  for  her  life, 
Morgan  «.  Titus,  2  Gr.  Ch.  201  ;  or 
a  provision  that  the  acceptance  should 
forever  exclude  the  widow  "  from  any 
further  demands  on  my  estate,"  Norris 
V.  Clark,  2  Stock.  51  ;  or  any  provision 
showing  a  clear  intention  to  bar  the 
dower,  Griggs  i>.  Veghte,  2  Dick.  (N. 
J.)  179  ;  or  a  devise  in  trust  to  sell  and 
pay  one-half  of  the  principal  to  the 
children  and  the  income  of  the  other 
half  to  the  widow  for  life,  with  re- 


mainder to  the  children,  Colgate  «. 
Colgate,  8  C.  E.  Gr.  372  ;  or  a  bequest 
of  a  room  to  the  widow,  with  main- 
tenance, and  a  devise  of  the  real  estate 
to  the  sons.  White  v.  White,  1  Harr. 
(N.  J.)  202  ;  or  a  bequest  of  personal' 
property  to  the  widow,  with  power  to 
the  executors  to  sell  and  manage  the 
real  estate,  Tobias  v.  Ketchum,  32  N. 
Y.  319,  revg.  36  Barb.  304 ;  or  a  devise 
of  one-third  to  the  widow  and  two- 
thirds  to  testator's  son,  with  power  to 
his  executors  to  make  sale,  lease,  and 
manage,  and  with  limitation  over  of 
the  two-thirds  on  the  son's  death  under 
age,  Sullivan  v.  Mara,  48  Barb.  528 ; 
or  a  preferred  legacy,  with  a  gift  of  the 
entire  residue,  Le  Fevre  v.  Toole,  84  N. 
Y.  95  ;  or  one-third  of  the  land  for  life, 
with  full  disposition  of  the  residue  and 
remainder.  Mason  v.  Mason,  2  How.  Pr. 
N.  S.  514  ;  Starr  «.  Starr,  54  Hun  300 ; 
Hair  d.  Goldsmith,  22  S.  C.  566  (one- 
half)  ;  or  a  direction  to  sell  the  residue 
and  pay  all  the  income  to  the  widow, 
Asch  V.  Asch,  47  Hun  285  ;  or  all  up  to 
a  certain  sum,  with  remainder  over  after 
her  death,  Yuong  v.  Boyd,  64  How. 
Pr.  213 ;  or  an  annuity  payable  out  of 
the  proceeds  of  land.  Brown  v.  Pitney, 
39  111.  468;  but  see,  Jennings  «.  Smith, 
39  111.  116  ;  or  all  the  land  to  her  for  life, 
with  direction  to  sell  and  divide  after 
her  death,  Cain  ■».  Cain,  23  la.  81 ;  Wat- 
rous  ®.  Winn,  37  la.  72 ;  or  a  gift  to  the 
wife  and  others  as  executors  to  sell, 
support  the  family,  and  buy  a  home- 
stead for  the  wife,  with  remainder  over 
on  her  re-marriage,  Cole  v.  Cole,  2  How. 
Pr.  N.  S.  516  ;  or  a  devise  to  the  widow, 
after  payment  of  debts,  of  the  home- 
stead and  one-third  of  the  residue,  with 
full  disposition  of  the  entire  estate. 
Estate  of  Gotzian,  84  Minn.  159 ;  or 
a  bequest  of  personal  property,  Jen- 
nings i>.  Jennings,  21  O.  St.  56  ;  or 
a  general  legacy,  without  any  express 
words,  Huhlein  v.  Huhlein,  87  Ky. 
247 ;  Borden  ».  Jenks,  140  Mass.  562  ; 
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Timberlake  «.  Parish,  5  Dana  352 
(although  formerly  otherwise,  in  Ken- 
tucky, Wood  «.  Lee,  5  Mon.  58) ;  or 
any  provision  for  the  widow.  Dean  «. 
Hunt,  63  Ala.  338  ;  Eeid  ®.  Campbell, 
1  Meigs  (Tenn.)  378  ;  or  a  larger  be- 
quest, together  with  a  specific  devise 
(amounting  to  about  one-third  of  his 
land),  one-third  in  fee  and  two-thirds 
pendente  viduitate,  Callahan  v.  Robin- 
son, 30  S.  C.  249 ;  or  a  direction  that 
all  the  property  be  kept  together  for 
maintenance  of  wife  and  children  until 
the  re-marriage  of  the  widow,  then  to 
the  children,  Shaffer  v.  ShafEer,  16  S. 
C.  625  ;  or  that  the  executors  expend 
whatever  may  be  necessary  for  the 
wife  to  provide  for  her  comfort,  &c.. 
Van  Steenwyk  v.  Washburn,  59  Wis. 
483  ;  or  a  specific  legacy  and  the  in- 
come of  one-third  of  the  proceeds  of 
the  real  estate  when  sold,  with  direc- 
tions to  sell  the  real  estate  and  divide 
the  proceeds,  Duncan  «.  Duncan,  2 
Yeates  302  ;  or  a  devise  of  lands  for 
widowhood  and  bequest  of  personal 
property,  with  remainder  to  the  chil- 
dren, Hamilton  ».  Buckwalter,  2  Yeates 
389  ;  or  a  gift  of  one-third  of  the  per- 
sonal property  and  one-third  of  the 
real  property  for  widowhood,  and  a 
specific  legacy  "  over  and  above  her 
thirds,"  and  all  the  rest  of  the  estate  to 
his  children,  Creacraf  t  v.  Dille,  3  Yeates 
19  ;  or  a  devise  of  the  entire  estate  as 
against  dower  in  land  previously  sold 
on  J?,  fa.,  Barnard  ».  Fall  River  Savings 
Bank,  135  Mass.  326 ;  Creacraft  v. 
Wions,  1  Addison  350  ;  or  a  devise, 
with  remainder  over  on  death  or  re- 
marriage, "my  will  being  that  she 
shall  have  no  interest  whatever  in  my 
estate  after  her  second  marriage,"  Wil- 
son V.  Hayne,  1  Cheves  37  ;  or  a  cove- 
nant upon  separation  that  the  husband 
would  make  provision  by  which  the 
wife  should  have  at  least  one-third  of 
his  estate,  Watkins  v.  Watkins,  7  Yerg. 
283;  or  "of  a  certain  house,  lot,  and 


furniture,  to  be  used  by  wife  during 
her  life,"  Collins  ii.  Carman,  5  Md.  503; 
or  any  devise  (unless  in  effect  nothing 
shall  pass  by  such  devise).  Gould  «. 
Manning,  26  Md.  347. 

In  states  where  a  certain  share  of  the 
husband's  estate  is  given  to  the  wife  by 
statute  and  dower  is  abolished,  she  will 
be  put  to  her  election  as  to  such  share 
by  a  devise  of  the  whole  estate  to  her 
for  life.  Matter  of  Poster,  76  la.  364  ; 
or  with  remainder  to  her  children.  Pot- 
ter 13.  Worley,  57  la.  66 ;  or  by  a  devise 
of  the  whole  estate  to  her  and  the  chil- 
dren, with  division  at  a  certain  time, 
Howard  v.  Smith,  78  la.  73  ;  or  by  a 
specific  devise  to  her,  with  disposition 
of  the  rest  of  the  estate,  Snyder  «. 
Miller,  67  la.  261 ;  Severson«.  Severson,. 
68  la.  656  ;  or  by  any  substantial  provi- 
sion, Ragsdale  ti.  Parrish,  74  Ind.  191  \. 
unless  it  clearly  appear  that  testator  in- 
tended her  to  have  both,  Young  v.  Pick- 
ens, 49  Ind.  28.  And  in  like  manner  the 
husband  must  elect  between  his  statu- 
tory share  and  a  devise  for  life  in  all  his 
wife's  land.    Clark  v.  Clark,  132  Ind.  25. 

Any  provision  plainly  inconsistent 
with  right  of  dower  will  put  the  widow 
to  an  election,  Wilson  v.  Fridenburg, 
19  Fla.  461  ;  Fairchild  «.  Marshall,  4a 
Minn.  14 ;  Dixon  v.  McCue,  14  Gratt. 
540  ;  e.  g.,  an  ante-nuptial  contract  in 
lieu  of  dowry,  Camden  Mutual  Insur- 
ance Association  ii.  Jones,  8  C.  E.  Gr. 
171  ;  or  a  gift  of  income  and  all  the 
rents  of  the  land.  Matter  of  Zahrt,  94 
N.  Y.  605  ;  or  a  devise  to  others  of  the 
land  in  which  dower  is  claimed.  Snook 
V.  Snook,  16  Stew.  (N.  J.)  132 ;  or  a  de- 
vise of  the  particular  land  to  the  widow 
and  others.  Matter  of  Durfee,  14  R.  I. 
47.  It  has  even  been  held  that,  where  the 
whole  estate  is  clearly  disposed  of  incon- 
sistently with  the  dower  right,  a  gift  of 
one-third  of  the  estate  will  put  the  widow 
to  her  election,  although  expressly  "  not 
intended  to  be  inlieu  of  dower. "  Parker 
t).  Parker,  13  O.  St.  95. 
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Where  it  is  not  regulated  by  statute, 
testator's  intention  is  a  question  of  cir- 
cumstances, e.  g.,  requiring  election 
where  the  provision  materially  exceeds 
dower,  Atkinson  v.  Sutton,  23  W.  Va. 
197 ;  and  not  requiring  it  where  the 
whole  estate  after  payment  of  debts  is 
materially  less  than  the  dower.  United 
States  «.  Buncan,  4  McLean  99.  The 
intention  must  be  expressed,  or  clearly 
implied  from  otherwise  repugnant  pro- 
visions. 4  Kent  58  ;  Stewart  v.  Stewart, 
4  Stew.  (N.  J.)  398  ;  Brown  v.  Brown,  55 
N.  H.  106;  Evans  v.  Webb,  1  Yeates  424; 
Stark  V.  Hunton,  Saxt.  216  ;  Jackson  v. 
Churchill,  7  Cow.  287  ;  Ostrander  v. 
Spickard,  8  Blackf.  237  ;  Clark  v.  Grif- 
fith, 4Ia.  405;  Kelly  D.  Stinson,  8 Blackf. 
387 ;  Knighton  v.  Young,  22  Md.  359.  _ 
But  see  Smith  v.  Baldwin,  2Ind.  404. 

The  widow  cannot  be  deprived  of 
her  right  of  election  either  by  the  hus- 
band's will  or  by  her  own  release  to 
him  in  his  lifetime,  Wilber  «.  Wilber, 
52  Wis.  298 ;  but  where  the  considera- 
tion was  paid  by  the  testator  for  the 
release,  and  it  was  recited  in  his  will, 
and  a  provision  made  for  her  in  the 
will,  she  must  surrender  the  considera- 
tion paid  and  the  provision  of  the  will 
or  the  dower.  Application  of  Wilber, 
Id.  295. 

Blection  —  Not  necessary.  The  fol- 
lowing provisions  (some  of  them  before 
the  present  statutes)  have  been  held  not 
to  put  the  widow  to  an  election  :  A 
general  devise.  Green  ii.  Green,  7  Port. 
(Ala.)  19 ;  Evans  v.  Webb,  1  Yeates 
434  ;  Lasher  v.  Lasher,  13  Barb.  106  ; 
a  devise  and  bequest.  Havens  ii.  Ha- 
vens, 1  Sandf.  Ch.  324  ;  Kennedy  v. 
Medrow,  1  Dallas  414,  although  of 
much  greater  value  than  the  dower  ;  a 
direction  to  the  executors  to  set  apart 
$3000  out  of  the  estate  and  pay  the 
interest  to  the  widow.  Chandler  v. 
Woodward,  3  Harring.  438  ;  a  bequest 
of  a  slave,  Bailey  v.  Duncan,  4  Mon. 
365  ;  or  of  personal  property,  Fulton  ®. 


Pulton,  30  Miss.  586  ;  with  a  direction 
to  sell  the  land  and  divide  the  proceeds 
between  the  wife  and  children,  Jen- 
nings «.  Smith,  39  111.  116  ;  a  devise  in 
trust  for  the  widow,  in  the  absence  of 
express  words,  the  statute  providing  only 
for  an  implied  bar  by  a  devise  to  the 
widow,  Van  Arsdale  v.  Van  Arsdale,  3 
Dutch.  404  ;  a  devise  to  her  of  a  part  of 
the  land  which  is  subject  to  her  dower 
and  of  the  rest  to  another,  Leonard  «. 
Steele,  4  Barb.  30  ;  a  direction  that  on 
the  youngest  child  attaining  the  age  of 
twenty-one,  one-third  of  the  estate  be  set 
aside  for  the  widow  for  life.  Mills  ii. 
Mills,  28  Barb.  454  ;  a  devise  of  a  house 
to  the  widow  and  a  farm  to  testator's 
sons,  Jackson  «.  Churchill,  7  Cow.  287  ; 
a  general  devise  to  the  widow  for  life 
or  widowhood,  with  remainder  to  her 
children,  Walworth,  C,  saying:  "To- 
deprive  her  of  dower  the  terms  and  pro- 
visions of  the  Will  must  be  totally  in- 
consistent with  her  claim  of  dower  in 
the  property  in  which  such  dower  was 
claimed,  so  that  the  intention  of  the  tes- 
tator in  relation  to  some  part  of  the- 
property  devised  to  others  would  be 
defeated  if  such  claim  was  allowed," 
Church  «.  Bull,  2  Denio  430,  affirming  5- 
Hill  306 ;  a  bequest  of  personal  property 
"  in  lieu  and  stead  of  every  other  claim 
and  pretension  my  wife  can  or  may  have 
on  my  estate,"  Larrabee  «.  Van  Alstine, 
1  Johns.  370 ;  see  also  Adsit  n.  Adsit, 

3  Johns.  Ch.  448 ;  Smith  v.  Kniskern, 

4  Johns.  Ch.  9;  a  gift  of  "  the  free 
and  uninterrupted  use"  of  the  whole- 
estate  until  the  youngest  child  attain 
the  age  of  twenty-one.  Bond  ».  McNiff, 
6  Jones  &  S.  83 ;  an  annuity  to  the 
widow,  together  with  the  possession 
and  direction  of  a  certain  farm,  Wood 
V.  Wood,  5  Paige  601 ;  an  annuity  and 
personal  property.  Puller  v.  Yeates,  8 
Paige  335  ;  a  devise  in  trust  for  the 
widow's  support  during  widowhood,  or 
until  the  youngest  child  attain  the  age 
of  twenty-one,  Sanford  ».  Jackson,  10 
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Paige  366  ;  a  bequest  of  personal  prop- 
erty, with  a  room  and  support  during 
widowhood,  Smith  v.  Kniskern,  vM 
supra;  a  devise  of  testator's  estate 
■charged  with  his  dfebts,  White  v.  Kane, 
51  N.  Y.  Super.  Ct.  395 ;  or  of  the 
whole  estate  for  life,  with  remainder 
over,  Lewis  v.  Smith,  9  N.  T.  503  ;  or 
of  the  entire  residue  to  her  and  the 
•children,  Konvalinka  v.  Sohlegel,  104 
N.  Y.  135,  affirming  39  Hun  451 ;  or  a 
share  of  the  residue  to  her  alone.  Es- 
tate of  Hatch,  63  Vt:  300  ;  a  devise, 
with  subsequent  direction  to  sell  and 
•distribute  at  her  death,  Orrick  v. 
Boehm,  49  Md.  73 ;  a  devise  of  lands 
in  another  state.  Van  Arsdale,  v.  Van 
Arsdale,  3  Dutch.  404 ;  a  devise  to  the 
widow  during  minority  of  child  or 
widowhood,  and  then  to  distribute, 
Kelley  v.  Ball  (Ky.),  19  S.  W.  Rep.  581; 
a  legacy,  with  recital  of  the  purchase  of 
a  house  in  the  widow's  name  and  of  its 
acceptance  by  her  in  lieu  of  dower, 
Martien  v.  Norris,  91  Mo.  465  ;  a  devise 
■of  a  room  to  the  widow,  and  the  lands 
to  testator's  sons,  Webb  v.  Evans,  1 
Binn.  565  ;  a  legacy  to  be  paid  one 
year  after  sale  of  testator's  lands,  with 
•direction  to  'sell  the  lands  and,  after 
payment  of  debts  and  legacies,  divide 
the  proceeds,  Sample  v.  Sample^  3 
Teates  433 ;  a  residuary  gift  of  the 
property  until  the  children  come  of 
age,  McCullough  ii.  Allen,  8  Yeates  10  ; 
a  devise  of  the  property  that  came  with 
lier  in  marriage,  Gordon  v.  Stevens,  3 
Hill  Ch.  48  ;  a  devise  and  bequest  to 
her,  with  "remaining  property"  to  be 
divided  among  his  children.  Brown  v. 
Caldwell,  Speers  Ch.  333  ;  Whilden  «. 
Whilden,  Riley  Ch.  305 ;  a  power  of 
sale  to  executors,  they  to  make  good 
and  sufficient  title  "of  equal  tenor 
with  those  I  now  hold,"  i.  «.,  subject  to 
dower,  Kinsey  «.  Woodward,  3Harring. 
459.  See  also  Pickett  v.  Peay,  3  Brev. 
545  ;  Cunningham  v.  Shannon,  4  Rich. 
Eq.  135 ;  Higginbotham  v.  Cornwall,  8 


Gratt.  83  ;  Metteer  «.  Wiley,  34  la.  314 ; 
Collins  1).  Woods,  63  111.  385  ;  Wiseley 
■».  Findlay,  3  Rand.  361  ;  State  Bank  v. 
Swing,  17  Ind.  68  ;  Nelson  v.  Kowns- 
lar,  79  Va.  468.  And  even  where  the 
testator  some  years  before  his  death 
conveyed  lands  to  his  daughters,  and 
in  his  will  charged  them  with  certain 
sums  to  make  the  children  all  equal, 
and  gave  his  wife  other  lands  for  life 
with  specific  and  pecuniary  legacies, 
she  was  held  not  to  be  barred  of  her 
dower  in  the  lands  conveyed.  Hall  v. 
Smith,  103  Mo.  389.  So,  election  is 
not  necessary,  under  the  general  re- 
quirement of  the  statute,  where  the 
will  makes  provision  for  her  "  in  addi- 
tion to  her  interest  in  my  lands."  Like 
V.  Cooper,  133  Ind.  391. 

So,  in  states  where  the  widow's  stat- 
utory share  is  substituted  for  dower,  she 
is  not  put  to  her  election  by  a  general 
devise  of  the  whole  estate  for  life  or 
widowhood,  after  payment  of  debts. 
Sully  V.  Nebergall,  30  la.  839 ;  or  a 
devise  for  life  or  widowhood,  and  direc- 
tion that  the  property  "  take  the  course 
designated  by  law  "  in  the  event  of  her 
marriage,  McGuire  v.  Brown,  41  la. 
650  ;  or  a  devise  to  the  widow  in  fee 
with  other  lands  for  life  and  remainder 
over,  Daugherty  v.  Daugherty,  69  la. 
677  ;  or  a  general  bequest  of  one-third 
of  the  estate  (which  was  all  personal)  to 
her,  with  full  disposition  of  the  rest, 
Estate  of  Blaney,  73  la.  118  ;  or  a  de- 
vise to  the  children  of  a  larger  part  of 
the  estate  than  would  remain  after  taking 
out  the  widow's  intestate  share.  Estate 
of  Lyon,  70  la.  375  ;  or  a  devise  for 
life,  if  not  inconsistent  with  her  rights. 
Howard  v.  Watson,  76  la.  339  ;  Parker 
i>.  Hayden  (la.),  51  N.  W.  Rep.  348. 

Statutory  dissent.  By  many  Ameri- 
can statutes,  when  the  widow  is  put  to 
an  election,  she  is  presumed  to  accept 
the  provisions  of  the  will  unless  she  dis- 
sents by  taking  proceedings  for  her 
dower,  Arkansas  (1884   Dig.  Stats.  § 
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3583),  Micldgan  (1883  An.  Stats.  §  5751), 
Nebrasha,  (1884  C.  8.  c.  23,  §  18),  New 

Tm-k  (R.  S.  8th  ed.  3454,  §  14) ;  or 
entry  for  that  purpose  on  testator's 
lands,  Arkansas  (1884  Dig.  Stats.  § 
3583),  New  York  (R.  S.  8th  ed.  3454, 
§  14) ;  or  appearing  to  answer  the  exec- 
utor's citation.  Delaware  (1893  R.  C. 
c.  87,  §§  6-8),  Kansas  (1889  R.  S.  §  7345). 
In  others  an  express  written  dissent 
must  be  filed  within  a  prescribed  time. 
This  is  so,  in  Alabama  (1886  Code, 
§  1965),  Arkansas  (1884  Dig.  Stats.  §§ 
3598,  3600),  Connecticut  (1888  G.  S. 
§  861),  Illinois  (1891  R.  S.  c.  41,  §  11), 
Indiana  (1888  R.  S.  §  3505),  Maine 
{1883  R.  S.  c.  103,  §  10),  Maryland  (1888 
P.  G.  L.  Art.  93,  §  391),  Massachusetts 
(1883  P.  S.  c.  137,  §  18),  Michigan  (1883 
An.  Stats.  §  5835),  Missouri  (1889  R.  S. 
§  4537),  New  Jersey  (1877  Rev.  333,  §  16), 

Wisconsin  (1889  An.  Stats.  §  3173) ;  or 
made  in  court,  Florida  (1893  R.  8. 
§  1830) ;  or  given  to  the  executor  and 
not  filed,  in  Pennsylvania,  Greiner's 
Appeal,  103  Pa.  St.  89  ;  Estate  of  Lang, 
15  Phila.  593.  On  the  other  hand,  her 
express  written  acceptance  of  the  will 
is  required,  in  Iowa  (1888  R.  C.  §  3453), 
New  Hampshire  (1891  P.  8.  c.  195,  §  14. 
Her  consent  was  formerly  presumed, 
in  Iowa.     Kyne  v.  Kyne,  48  la.  31. 

In  such  states  election  to  accept  the 
provisions  of  the  will  is  presumed  from 
the  failure  to  file  the  dissent  thereto 
within  the  time  and  in  the  manner  pre- 
scribed in  the  statute,  Cauffman  v. 
CaufEman,  17  Serg.  &R.  16  ;  Waterbury 
■».  Netherland,  6  Heisk.  513  ;  Pratt  v. 
Pelton,  4  Gush.  174  ;  Douglass  v.  Feay, 
1  W.  Va.  36  ;  Stilley  «.  Folger,  14  Ohio 
€10  ;  Crow  «.  Powers,  19  Ark.  434  ; 
Lord  V.  Lord,  33  Conn.  337  ;  Smith  «. 
King,  50  Ga.  193  ;  Ex  parte  Moore,  8 
Miss.  665  ;  Malone  v.  Majors,  8  Humph. 
577  ;  Hastings  v.  Clifford,  33  Me.  133  ; 
Dougherty  v.  Barnes,  64  Mo.  159 ; 
Kemp  V.  Holland,  10  Mo.  355  i  Grant 
«.  Henley,  64  Mo.  163  ;  Collins  v.  Car- 


man, 5  Md.  503 ;  Gough  «.  Manning, 
36  Md.  347 ;  Kinnaird  v.  Williams,  8 
Leigh  400;  Bretz  «.  Matney,  60  Mo. 
444 ;  Blunt  v.  Gee,  5  Call  481  ;  Noel  v. 
Garnett,  4  Call  92  ;  Craven  v.  Craven, 
3  Dev.  Eq.  338  ;  Wilson  v.  Fridenburg, 
31  Fla.  386  ;  Huhlein  v.  Huhlein,  87 
Ky.  247  ;  Stunz  i>.  Stunz,  181  111.  210  ; 
and  that  without  notice  to  her  from  the 
executors.  Palmer  v.  Voorhis,  35  Barb. 
479  ;  Price  v.  Woodford,  43  Mo.  247. 
But  this  is  not  so  where  the  will  limits 
a  longer  time  for  the  payment  of  the 
legacy.  Gale  «.  Gale,  48111.  471.  If  the 
will  is  beneficial  to  her,  and  she  dies 
before  the  time  for  election  has  expired, 
she  will  be  presumed  to  have  elected  to 
take  under  the  will.  Merrill  v.  Emery, 
10  Pick.  507  ;  Doty  ».  Hendrix,  16  N. 
Y.  Supp.  284.  Even  where  there  is  no 
testamentary  provision  for  the  widow, 
and  therefore  no  need  of  dissent  to  pre- 
serve her  dower  right,  she  cannot  take 
her  distributive  share  of  the  personal 
property  without  dissenting  from  the 
will.  McGhee  v.  Stephens,  83  Ala.  466. 
Her  election  for  or  against  the  will  must 
appear  in  the  petition  for  the  sale  of  real 
estate  to  raise  the  widow's  statutory  al- 
lowance. Renner  v.  Rose,  111  Ind.  269. 
Acceptance —  What  is  sufficient.  Elec- 
tion is  a  question  of  fact  for  the  jury  to 
determine.  Mayo  «.  Tudor,  74  Tex. 
471.  The  following  have  been  held  to 
be  sufficient  acceptance  by  the  widow 
of  the  provisions  of  the  will :  Her 
claiming  in  a  partition  suit  the  land 
devised  to  her  for  life  in  lieu  of  dower, 
Barkley  «.  Mahon,  95  Ind.  101  ;  or  join- 
ing with  the  children  in  a  partition  of 
the  land  devised  to  them,  Rogers  i>.  ' 
Trevathan,  67  Tex.  406 ;  or  joining 
with  the  other  beneficiaries  in  a  petition 
to  have  the  'will  carried  out  and  the 
property  distributed  under  it.  Smith 
«.  Butler,  85  Tex.  136  ;  or  bringing  suit 
for  the  legacy  given  her.  Johnston  v. 
Duncan,  67  Ga.  61.  And,  conversely, 
her  release  of  the  homestead  and  peti- 
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tion  for  dower  is  a  sufficient  written 
dissent.  Pumphry  ».  Pumphry,  53 
Ark.  193.  So,  her  entering  on  the  real 
property  devised  to  her  for  life  or 
widowhood.  Grout  v.  Cooper,  9  Hun 
336  ;  and  holding  possession  under  the 
will  until  after  the  time  for  election 
has  expired,  Nimmons  v.  Westfall,  33 
O.  St.  313  ;  Caston  «.  Caston,  3  Rich. 
Eq.  1 ;  Millikin  v.  Welliver,  37  O.  St. 
461 ;  especially  where  she  has  occupied 
it  for  many  years,  Hovey  «.  Hovey,  61 
N.  H.  599  ;  after  the  expiration  of  her 
time  for  election,  Nimmons  v.  Westfall, 
33  O.  St.  313 ;  or  a  sale  by  her  of  the 
property  bequeathed  or  devised  to  her, 
Taggart's  Appeal,  99  Pa.  St.  637  ;  Ex- 
change Bank  v.  Stone,  80  Ky.  109 ; 
Churchill  n.  Bee,  66  Ga.  681 ;  or  her 
conveyance  under  a  testamentary  power 
of  sale  of  property  devised  to  her  for 
life,  Clark  ®.  Middlesworth,  83  Ind. 
340  ;  or  occupation,  sale,  and  re-invest- 
ment under  the  will,  ShafEer  ».  Shaffer, 
16  S.  C.  635  ;  or  her  use  and  manage- 
ment of  the  property  under  the  direc- 
tions of  the  will,  Vanzant  «.  Bigham, 
76  Ga.  759  ;  or  administering  under  the 
will,  declaring  herself  satisfied,  and 
dying  within  the  year  without  other 
election,  Davidson  «.  Davis,  86  Mo. 
440  ;  especially  where  the  provision  was 
much  greater  than  the  statutory  interest, 
Rutherford  ».  Mayo,  76  Va.  117;  al- 
though merely  receiving  property  under 
the  will  less  than  her  distributive  share 
(and  retaining  it),  will  not  bind  her  as 
an  acceptance  of  the  will.  Register  «. 
Hensley,  70  Mo.  189. 

In  Iowa,  under  the  statute  requiring 
express  written  acceptance  of  the  pro- 
vision in  the  will,  the  widow's  petition 
to  enforce  it  has  been  held  a  sufficient 
acceptance.  Ashlock  «.  Ashlock,  53  la. 
319.  So,  a  statement  of  her  consent  in 
her  report  as  executrix,  Craig  v.  Con- 
over,  80  la.  355  ;  or  a  sale  of  the  prop- 
erty bequeathed  to  her,  and  her  report  of 
it  as  executrix.  Pellizzano  v.  Reppert,  83 


la.  497.  But  a  written  consent  is  in- 
sufficient which  is  not  entered  of  record. 
Baldozier  ■».  Haynes,  57  la.  683.  And 
where  the  testator's  entire  estate  has. 
been  devised  to  her  absolutely,  her  con- 
sent is  unnecessary.  Bulfer  «.  Willig- 
rod,  71  la.  630.  And  this  has  been  held 
to  be  so  even  where  the  estate  is  devised 
for  life  only  and  after  specific  bequests. 
Matter  of  Poster,  76  la.  364.  But  ex- 
press consent  in  writing  is  necessary, 
wherever  the  testamentary  provision  is 
not  beneficial  to  the  widow.  Howard 
v.  Smith,  78  la.  73. 

On  the  other  hand,  a  devise  in  lieu  of 
dower  is  no  bar  unless  accepted.  Al- 
dridge  v.  Aldridge,  79  Ga.  71.  And 
unless  made  so  by  statute,  a  failure  to- 
take  under  the  will  is  not  a  dissent. 
Wilson  v.  Moore,  86  Ind.  344.  Nor  is. 
an  agreement  as  to  management  of  the 
real  property  inconsistently  with  the 
will  an  election  against  it.  Payton  ». 
Bowen,  14  R.  I.  375.  So,  a  formal  no- 
tice and  renunciation  that  she  will 
claim  "her  dower  in  the  real  estate, 
and  so  much  of  the  personal  property* 
as  she  may  be  allowed  by  law,"  is  not 
equivalent  to  the  statutory  claim  of  one- 
half  of  the  estate  for  life.  Mathews  «. 
Mathews,  141  Mass.  511.  In  like  man- 
ner, where  there  was  a  devise  to  the 
daughter  for  the  care  of  herself  and  the 
widow  for  life,  the  widow's  living  with 
the  daughter  for  a  few  months  before- 
her  death  will  not  constitute  an  election. 
Forester  «.  Watford,  67  Ga.  508.  So, 
she  will  not  be  presumed  to  have  ac- 
cepted the  will  by  remaining  in  the 
mansion  house  for  five  months  after 
probate  without  adverse  claim,  Phelps 
«.  Phelps,  30  Pick.  556  ;  nor  by  taking 
possession  of  the  homestead  and  ver- 
bally expressing  herself  as  satisfied  with 
the  will.  Stone  ».  Vandermark,  146  HI. 
313  ;  or  by  expressing  satisfaction  be- 
fore testator's  death  and  intention  to 
elect  after  testator's  death,  where  no- 
commission  was  issued  and  the  will  was- 
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not  explained  to  the  widow,  and  she 
died  ninety  days  after  testator's  death, 
James  v.  Dunstan,  38  Kan.  289  ;  nor 
hy  her  agreement  after  testator's  death 
and  before  probate  to  sell  land  devised 
to  her,  the  agreement  being  afterward 
repudiated,  Elbert  v.  O'Neil,  103  Pa. 
St.  303 ;  nor  by  her  occupation  of  the 
mansion  house,  Payton  «.  Bowen,  14 
B.  I.  875  ;  or  filing  a  bill  in  equity  for 
partition,  claiming  one-third  of  the  real 
property  for  life,  the  widow  being 
ignorant  of  the  nature  of  the  estate 
chosen  by  her,  Payton  v.  Bowen,  14 
R.  I.  375 ;  or  filing  an  inventory  as 
executrix,  including  her  community 
property  afterward  claimed  adversely, 
Carroll  ii.  Carroll,  20  Tex.  731  ;  or  re- 
ceiving money  from  the  executor  for 
her  present  support.  Beem  v.  Kim- 
berly,  73  Wis.  343. 

Time  for  election.  When  the  time  is 
limited  by  statute,  it  makes  no  differ- 
ence whether  the  letters  testamentary 
are  issued  to  an  executor  or  to  an 
administrator  cum  testamento  annexo. 
Smith  V.  Smith,  20  Vt.  370.  And  after 
long  acquiescence  the  illegality  of  pro- 
bate will  not  affect  the  validity  of  the 
election.  Sanders  v.  Sanders,  22  Miss. 
81.  It  was  formerly  held,  in  Kentucky, 
that  a  court  of  equity  had  no  power  to 
extend  the  time  fixed  by  statute,  Nich- 
olas V.  Nicholas,  Sneed  (Ky.  Dec.)  338 ; 
but  it  has  since  been  held  that  the  time 
may  be  extended  until  the  condition  of 
the  estate  can  become  known.  Smither 
«.  Smither,  9  Bush  230  ;  Grider  v. 
Eubanks,  13  Bush  510.  So  too,  an 
election  made  before  probate  is  suiB- 
cient,  Atherton  v.  Corliss,  101  Mass. 
40  ;  Sherman  ®.  Newton,  6  Gray  307  ; 
but  not  an  election  during  coverture 
indorsed  on  the  will  itself.  Kreiser's 
Appeal,  69  Pa.  St.  194.  But  see  Stod- 
dard V.  Cutcompt,  41  la.  329.  If  no  time 
is  fixed  by  statute,  a  reasonable  time 
only  will  be  allowed.  Reed  v.  Dick- 
erman,  13  Pick.  149  ;  Delay  v.  Vinal,  1 


Met.  57.  But  see  Piercy  v.  Piercy,  19 
Ind.  468 ;  Leach  v.  Prebster,  39  Ind. 
492.  And  in  Vermont,  the  court  may 
allow  time  up  to  the  final  settlement  of 
the  estate.  Hathaway  ■».  Hathaway,  44 
Vt.  658.  And  the  widow  will  not  be 
obliged  to  make  her  election  pending  a 
controversy  about  the  will.  Church  v. 
Ackerman,  Saxton  40 ;  Pindell  i>.  Pin- 
dell,  40  Md.  537.  If  her  dissent  is  prop- 
erly executed  and  handed  to  a  friend  to 
be  filed,  and  the  widow  dies  before  it 
is  filed,  it  may  be  filed  after  her  death 
within  the  statutory  time.  McGrath  v. 
McGrath,  38  Ala.  346.  But  the  statu- 
tory consent  required,  in  Iowa,  must  be 
filed  not  only  within  the  prescribed 
time,  but  during  the  lifetime  of  the 
widow.     Houston  v.  Lane,  63  la.  291. 

In  general,  where  the  statute  pre- 
scribes a  time  for  the  widow's  dissent, 
it  can  only  be  made  within  that  time, 
Mathews  «.  Mathews,  141  Mass.  511  ; 
although  the  widow  was  ignorant  of  the 
value  of  the  property  devised,  and  was 
wrongly  advised  by  the  executor  that 
it  was  worth  more  than  the  dower. 
Akin  V.  Kellogg,  119  N.  Y.  441,  affg. 
48  Hun  459 ;  and  although  an  appeal 
is  still  pending  from  a  denial  of  pro- 
bate of  the  will.  Albright  «.  Albright, 
70  Wis.  528.  And  a  fortiori  she  can- 
not dissent  after  the  end  of  the  statu- 
tory tim^,  where  she  cannot  restore 
what  she  has  received.  Steele  v.  Steele, 
64  Ala.  438. 

Widow  takes  subject  to  debts.  A  devise 
accepted  in  lieu  of  dower  is  subject  to 
its  proportion  of  testator's  debts,  Bray 
«.  Neill,  6  C.  B.  Gr.  343  ;  Stevenson  «. 
Brown,  3  Gr.  Ch.  503  ;  Briggs  «.  Hos- 
ford,  32  Pick.  388  ;  Inge  ».  Boardman, 
3  Ala.  331  ;  Steele  v.  Steele,  64  Ala. 
438 ;  Kayser  v.  Hotopp,  116  Ind.  428  ; 
Tracy  v.  Murray,  44  Mich.  109;  but 
only  after  other  specific  devises, 
Hickey  v.  Hickey,  36  Conn.  361,; 
and,  generally,  after  all  legacies  and 
devises,   Steele    v.   Steele,   uSi  supraj 
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Security  Co.  v.  Bryant,  53  Conn.  311 ; 
Warren  «.  Morris,  4  Del.  Ch.'  289 ; 
Hendrix  v.  McBeth,  61  Ind.  473  ;  Mat- 
ter of  Dolan,  4  Redf.  511  ;  Estate  of 
Kirk,  13  Phila.  376  ;  Potter  v.  Brown, 
11  R.  I.  333.  And  this  immunity  ex- 
tends to  a  power  of  appointment  in- 
cluded in  the  testamentary  provision  for 
the  widow.  Betts  v.  Betts,  4  Abb.  N.  C. 
317.  See  also  American  note,  p.  *1318, 
uW  supra.  But  a  provision  in  lieu  of 
dower  abates  with  the  other  provi- 
sions of  the  will  ratably  in  favor  of  an 
after-born  child.  Warren  v.  Morris, 
4  Del.  Ch.  289.  In  Maryland,  a  legacy 
in  lieu  of  "  dower  and  all  her  rights  as 
widow "  constitutes  her  an  equitable 
creditor  of  the  estate.  Addison  «.  Addi- 
son, 44  Md.  183.  And  by  the  North 
Carolina  statute  her  claim  to  the  land 
devised  in  lieu  of  dower  is  superior  to 
the  rights  of  creditors  of  the  estate,  up 
to  the  value  of  her  dower.  Code,  §  2105 ; 
Shackelford  ».  Miller,  91  N.  C.  181. 
If  only  her  statutory  dower  is  devised 
to  her,  she  will  take  under  the  statute, 
and  not  under  the  will,  and  be  entitled 
to  the  statutory  privileges  (e.  g.,  in 
Mississippi,  exemption  from  execution 
for  her  own  debts).    Ligon  «.  Spencer, 

58  Miss.  37. 

Effect  of  acceptance.  "A  gift  to  the 
widow  in  satisfaction  of  all  her  claims 
on  the  testator's  estate  does  not  pre- 
clude her  from  claiming  her  share  of 
the  personalty  under  the  statutes  of  dis- 
tribution, in  the  event  of  the  failure  of 
a  bequest  of  that  property."  3  Jarm. 
on  Wills  35.  This  rule  holds  good 
whether  the  bequest  of  the  personal 
property  be  originally  void,  Manice  v. 
Manice,  1  Lans.  348;  Lefevre  «.  Lefevre, 

59  N.  T.  434,  revg.  3  Thomp.  &  C. 
330  ;  or  fail  by  lapse.  Hatch  «.  Bassett, 
53  N.  Y.  359  ;  Dildine  v.  Dildine,  5 
Stew.  (N.  J.)  78  ;  Canfield  «.  Orandall, 
4  Dem.  Ill  ;  or  by  lapse  of  a  residuary 
share,  Estate  of  Read,  83  Pa.  St.  438  ; 
as  well  as  in  case  of  original  partial 


intestacy,  Melizet's  Appeal,  17  Pa.  St. 
449  ;  Kempton's  Appeal,  33  Pick.  163  ; 
Nickerson  «.  Bowly,  8  Met.  424  ;  John- 
son B.  Goss,  133  Mass.  274 ;  Handy  «. 
Marcy,  1  Stew.  (N.J.)  59  ;  Skellenger  v. 
Skellenger,  5  Id.  659  ;  Sink  v.  Sink,  53 
How.  Pr.  400 ;  Edsall  ®.  Waterbury,  3 
Redf.  48  ;  and  formerly,  in  Wisconsin. 
Matter  of  Wilber,  53  Wis.  395  ;  but  not 
under  the  present  statute.  Hardy  v. 
Scales,  54  Wis.  453.  But  the  rule  does 
not  apply  where  the  personalty  is  dis- 
posed of  by  residuary  gift.  Perkins  «. 
Little,  1  Me.  148 ;  Matter  of  Benson, 
96  N.  Y.  499.  So,  she  may  take  as 
heir  of  the  testator  a  share  of  lands  as 
to  which  he  died  intestate  by  reason  of 
a  lapsed  devise,  after  deducting  the 
statutory  third,  which  was  relinquished 
by  electing  to  take  under  the  will. 
Collins  V.  Collins,  136  Ind.   559. 

But  where  there  is  no  intestacy,  her 
election  to  take  under  the  will  cuts  off 
her  claim  to  any  statutory  distribu- 
tive share  either  of  the  real  property, 
Ragsdale  ».  Parrish,  74  Ind.  191 ;  Van 
Guilder  ».  Justice,  56  la.  669  ;  or  of  the 
personal  property.  Estate  of  Smith, 
60  Mich.  136  ;  or  to  her  common-law 
quarantine  in  the  homestead,  Brokaw 
V.  Brokaw,  14  Stew.  (N.  J.)  304  ;  or  her 
dower  in  lands  mortgaged  or  conveyed 
in  testator's  lifetime.  Cony  ■».  Lamb, 
45  O.  St.  203  ;  or  to  a  statutory  widow's 
allowance.  Shipman  «.  Keys,  137  Ind. 
353  ;  Hurley  v.  Mclver,  119  Ind.  53. 
But,  in  Ohio  (1890  R.  S.  §§  6040,  5964), 
quarantine  and  allowance  are  expressly 
saved  by  the  statute.  So,  an  allowance 
for  maintenance,  in  North  Carolina 
(1883  Code,  §  3116).  But  the  statutory 
exemption  from  debt  in  her  favor  is 
not  cut  off,  Hubbard  v.  Russell,  73 
Ala.  578  ;  Sheldon  ».  Bliss,  8  N.  Y.  31; 
nor,  in  like  case,  in  the  husband's  favor. 
Matter  of  Harris,  3  Connoly  4.  Her 
statutory  exemption  cannot  be  cut  off 
in  Pennsylvania.  Estate  of  Peebles, 
157  Pa.  St.  705. 
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The  language  of  the  will  may,  how- 
ever, indicate  a  clear  intention  of  the 
testator  either  way,  e.  g.,  "in  full  set- 
tlement of  all  demands  upon  my  estate  " 
(barring  the  statutory  share),  Burke  «. 
Colbert,  144  Mass.  160  ;  or  "in  lieu  of 
all  interest  in  my  estate  which  she 
might  have  as  my  widow"  (barring  her 
statutory  allowance),  Langley  «.  May- 
hew,  107  Ind.  198  ;  or  in  lieu  of  dower 
"and  her  rights  as  widow"  (barring 
her  exemption),  Young  v.  Hicks,  93 
N.  Y.  235  ;  or  in  lieu  of  "  dower,  thirds 
and  all  other  interest  in  my  estate" 
(barring  her  interest  in  property  not 
disposed  of),  Lee  «.  Tower,  134  Mass. 
370  ;  or  in  lieu  of  dower  "  or  any  other 
claim  against  my  estate"  (barring  a 
debt  to  the  wife  for  her  moneys  taken 
by  him  to  invest),  Rusling  «.  Rusling, 
15  Stew.  (N.  J.)  594 ;  although  a  similar 
expression  has  been  held  not  to  bar  her 
claim  as  mortgagee  under  a  mortgage 
made  before  her  marriage  as  part  of  an 
ante-nuptial  settlement,  Russell  «.  Min- 
ton,  15  Stew.  (N.  J.)  133;  or  "  in  full 
satisfaction  of  her  dower  or  thirds,  which 
she  may  in  any  wise  claim  or  demand  " 
(barring  her  share  in  lapsed  legacies), 
Matter  of  Hodgman,  140  N.  Y.  431, 
aflfg.  69  Hun.  484  ;  or  "  after  my  wife  has 
taken  her  portion  according  as  the  law 
provides "  (not  barring  such  share), 
Burkhalter  v.  Burkhalter,  88  Ind.  368  ; 
or  a  bequest  of  "the  amount  now  al- 
lowed her  by  law  out  of  my  estate  "  (not 
barring  her  interest  as  heir  in  a  lapsed 
residuary  share),  Johnson  ■».  Johnson, 
33  Minn.  513;  or  "on  condition  that 
she  renounce  all  claim  against  my  es- 
tate" (not  barring  her  right  to  com- 
munity property).  Estate  of  Mum- 
ford,  Myrick's  Prob.  133.  But,  in 
Pennsylvania,  a  devise  of  one-third  of 
testator's  whole  estate  for  life  in  lieu 
of  dower  is  a  complete  disposition  of 
the  estate  as  to  the  widow,  and 
leaves  her  no  interest  in  the  rest  of 
the  estate,  though  not  otherwise  dis- 


posed of.  Jackson's  Appeal,  136  Pa.. 
St.  105. 

In  some  states  the  acceptance  of  the 
testamentary  provision  also  bars  the 
widow's  homestead  right,  Wilson  ». 
Fridenburg,  19  Fla.  461 ;  Brokaw  d. 
McDougall,  30  Id.  213;  Hickson  «. 
Bryan,  41  Ga.  630  ;  Stunz  ».  Stunz,  131 
111.  310  ;  Meech  «.  Meech,  37  Vt.  414  ^ 
especially  where  it  is  expressly  in  lieu 
of  dower  "  and  all  other  rights,  interests, 
and  claims,"  Cowdrey  v.  Hitchcock, 
103  111.  363  ;  or  where  the  homestead  is 
expressly  devised  to  another.  Gorham 
».  Dodge,  133  111.  538.  But,  in  Missouri, 
the  testator  cannot  put  his  widow  to 
election  as  to  her  homestead  right. 
Missouri  (R.  S.  §  3693) ;  Kaes  v.  Gross,, 
92  Mo.  647,  overruling  Davidson  v. 
Davis,  86  Mo.  440. 

Effect  of  dissent.  The  widow's  elec- 
tion not  to  take  under  the  will  super- 
sedes the  will  as  to  her.  A  conversion, 
therefore,  which  is  to  be  made  by  direc- 
tion of  the  will  does  not  take  effect  as  to 
her,  Brinks.  Layton,  2Redf.  79;  Barnett 
V.  Barnett,  1  Met.  (Ky.)  354;  Hoover 
V.  Landis,  76  Pa.  St.  354  ;  Armstrong 
«.  Park,  9  Humph.  195;  although  the 
power  of  sale  may  be  exercised  and  the 
conversion  remain  effective  as  to  other 
parties  interested.  Sullivan  v.  Kiefter, 
133  Pa.  St.  135.  So,  she  cannot  take  a 
life  interest  under  the  will  in  the  prop- 
erty not  taken  by  her  under  her  adverse 
claim  of  dower.  Pox  v.  Rumery,  68  Me. 
131.  In  like  manner  a  speciiic  appro- 
priation of  funds  by  the  testator  for  her 
will  not  inure  to  her  benefit  on  her  elec- 
tion of  a  distributive  share  as  in  the  case 
of  intestacy.  Morris  ■».  Garland,  78  Va. 
315.  She  need  not,  however,  relinquish 
an  independent  trust  for  her  children 
vested  in  her  by  the  will.  Rittgers  v. 
Rittgers,  56  la.  318. 

At  common  law,  and  in  the  absence  of 
further  statutory  provisions,  the  widow 
electing  not  to  take  under  the  will  is 
entitled  to  her  dower  only,  and  not  to 
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any  share  in  the  personal  property. 
Matter  of  Vowers,  45  Hun  418  ;  Per- 
kins ».  Little,  1  Me.  148.  By  statute, 
if  she  renounces  the  testamentary  pro- 
vision, she  takes  both  dower  and  her 
share  as  in  case  of  intestacy  of  the  per- 
sonal property,  in  Alabama  (1886  Code, 
§  1963),  Arkansas  (1884  Dig.  Stats.  §§ 
2591, 2595) ;  and  her  homestead  also,  in 
Wisconsin  (1889  An.  Stats.  §  3172).  In 
Colorado  (1891  An.  Stats.  §  3011),  the 
surviving  wife  may  elect  to  take  one- 
half  of  the  real  and  personal  property, 
after  the  debts  are  all  paid.  Hanna  ». 
Palmer,  6  Col.  156.  In  Oonneeticut 
{1888  G.  S.  §  633),  a  wife  married  since 
1877  takes  one-third  of  the  real  and  per- 
sonal property  for  life .  In  Illinois  (1891 
E.  S.  c.  41,  §§  10, 13),  she  takes  her  dower 
and  one-third  of  the  personal  property, 
or  if  there  are  no  children,  one-half  ;  and 
if  the  husband  is  illegitimate  and  has 
no  legal  heirs,  the  whole  estate.  Evans 
V.  Price,  118  111.  593.  In  Indiana 
(1888,R.  S.  §§  2490,  2505),  one-third  of 
the  real  property  absolutely.  If  there 
are  no  children  or  parent,  she  also  takes 
all  the  property  undisposed  of  by  the 
will,  but  this  will  not  reach  a  share  of 
the  estate  which  is  bequeathed  to  others, 
if  she  elects  against  the  will.  Morris 
■».  Morris,  119  Ind.  341.  In  Iowa  (1888 
R.  C.  §§  3440,  3453),  she  takes  one-third 
in  value  of  the  entire  estate  unless  she 
expressly  consents  to  the  will.  Ward 
V.  Wolf,  56  la.  465  ;  Baldozier  ■b. 
Hayries,  57  la.  683  ;  Potter  v.  Worley, 
Id.  66.  In  Maine,  since  the  act  of  1835, 
the  widow  takes  her  share  of  the  per- 
sonal property  also  as  in  case  of  intes- 
tacy, Brown  v.  Hodgdon,  31  Me.  65. 
In  Maryland  (1888  P.  G.  L.  Art.  93, 
§  891),  if  she  elects  against  a  devise  of 
real  property,  she  takes  her  dower,  and 
if  against  a  bequest,  she  takes  her  dis- 
tributive share  in  the  personal  property. 
In  Massachusetts  (1883  P.  S.  c.  137,  §  18, 
act  of  1861),  her  share  in  both  real  and 
personal  property  as  in  case  of  intes- 


tacy, in  the  personal  property  up  to 
$10,000  absolutely,  and  above  that  sum 
for  life,  the  income  of  such  excess  run- 
ning from  testator's  death.  Pollock  ®. 
Learned,  103  Mass.  49  ;  but  the  $10,000 
carrying  interest  only  from  the  date  of 
the  order  for  its  payment.  Atherton 
V.  Corliss,  101  Mass.  40.  This  share  is 
determined  not  by  the  law  of  distribu- 
tions in  force  when  the  act  providing 
for  election  was  passed,  but  by  that 
which  was  in  force  at  the  time  of  testa- 
tor's death.  Cochran  v.  Thorndike,  133 
Mass.  46.  In  Michigan  (1883  An.  Stats. 
§§  5847,  5834),  she  takes  dower,  and 
homestead,  and  her  exemption  in  the 
personal  property,  and  her  intestate 
share  of  the  personal  property  up  to 
$5000,  and  above  that  one-half  of  such 
share.  In  2few  Hampshire  (1891  P.  S.  c. 
195,  §§  10, 11),  she  takes  dower,  home- 
stead, and  distributive  share  of  the  per- 
sonal property,  and  may  take  one-third 
.  of  the  real  property  absolutely,  or,  with- 
out dower  and  homestead,  one-half  of  the 
real  property.  Such  share  is  subject  to 
charges  existing  against  the  property 
in  the  hands  of  the  testator,  Copp  «. 
Hersey,  31  N.  H.  317  ;  and  to  his  debts, 
Hall  V.  Smith,  59  N.  H.  815  ;  but  not  to 
other  provisions  of  his  will.  Id.  In 
North  Carolina  (1883  Code,  §  3116),  she 
takes  in  addition  to  her  dower  her  dis- 
tributive share  in  the  personal  property 
and  a  year's  support  for  herself  and 
children.  In  Ohio  (1890  R.  S.  §  5964), 
she  takes  her  quarantine  and  allowance 
in  any  case.  In  Pennsylvania  (1883 
Purd.  Dig,  631,  §§  4,  5),  she  takes, 
besides  her  dower,  a  share  of  the  per- 
sonal property  as  in  case  of  intestacy, 
Anderson's  Appeal,  36  Pa.  St.  476  ;  and 
her  right  to  the  property  vests  at  the 
time  of  election,  although  she  dies  be- 
fore its  amount  is  ascertained.  Greiner's 
Appeal,  103  Pa.  St.  89.  In  Tennessee 
(1884  Code,  §  3351),  she  takes,  besides 
her  dower,  her  share  of  the  personal 
property  as  in  case  of  intestacy  (one- 
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third,  or  a  child's  share).  In  Yermont 
<1880  R.  L.  §  3108),  she  takes  her 
exempt  property  and  her  distributive 
share  of  the  personal  property  as  in  case 
of  intestacy. 

Efect  of  Dissent  on  others.  The 
■widow's  renunciation  of  the  will  ac- 
celerates a  remainder  limited  after  a 
life  estate  to  her.  Brown  v.  Hunt,  13 
Heisk.  404;  Wood  v.  Wood,  1  Met. 
<Ky.)  513  ;  Bailey  ».  Bailey,  97  N.  Y. 
460  ;  Sarles  v.  Sarles,  19  Abb.  N.  C. 
333  ;  Capron  v.  Capron,  6  Mackey  340  ; 
Fox  V.  Ferguson,  188  Pa.  St.  308; 
Witherspoon  v.  Watts,  18  S.  0.  396. 
Her  right  of  election  does  not,  how- 
ever, make  the  remainder  over  contin- 
gent. Marvin  «.  Ledwith,  111  111.  144. 
And  her  dissent  will  not  accelerate  the 
time  for  distribution  fixed  to  take  place 
at  her  death,  both  the  remaindermen 
iaving  already  died.  Blatchford  v. 
Newberry,  99  111.  11.  If  she  renounces 
an  annuity  charged  on  land  devised  to 
others,  it  will  inure  to  the  benefit  of 
the  devisee  by  discharging  the  lands, 
Armstrong  «.  Park,  9  Humph.  195  ;  and 
the  annuity  will  not  be  preserved  at 
liis  expense  to  compensate  a  disap- 
pointed residuary  legatee.  Stewart's 
Appeal,  110  Pa.  St.  410.  But  where 
the  net  income  of  the  estate  is  devised 
in  equal  shares  to  the  widow  and  three 
•other  persons,  her  share  on  its  renun- 
ciation by  her  will  not  go  to  her  co- 
legatees.  Ford  V.  Ford,  70  Wis.  19. 
But  a  devise  to  the  wife  and  daughter 
will  remain  valid  as  to  the  daughter. 
Dean  «.  Hart,  63  Ala.  808.  Other  pri- 
orities created  by  the  will,  e.  ^.,  between 
general  and  residuary  legatees,  will  be 
left  undisturbed.  Estate  of  Vance,  141 
Pa.  St.  301  ;  Jones  v.  Knappen,  68  Vt. 
391. 

But  if  the  life  estate  renounced  by 
her  is  needed  to  compensate  other  de- 
■visees  for  lands  taken  by  her,  it  will 
be  so   applied   rather  than  to  the  re- 


mainderman exclusively,  Wallace  v. 
Wallace,  15  W.  Va.  733  ;  Hauk  i>.  Mc- 
Comas,  98  Ind.  460  ;  Jones «.  Knappen, 
68  Vt.  391  ;  the  equities  between  the 
other  devisees  being  left  to  be  settled 
on  the  accounting.  Estate  of  Evans, 
150  Pa,  St.  313.  And  a  disappointed 
devisee  may  have  the  personal  assets 
marshaled  for  his  relief.  Gallagher's 
Appeal,  87  Pa.  St.  300.  And  where 
his  Qriginal  interest  was  a  remainder  in 
one-third  of  the  estate  after  the  widow's 
death,  and  the  other  interests  in  re- 
mainder have  been  released  on  cash 
payment,  the  entire  balance  of  the 
estate  may  be  paid  over  to  him  after 
deducting  the  widow's  share.  Estate 
of  Batione,  136  Pa.  St.  307. 

Where  she  is  entitled  to  a  distributive 
share  of  the  personal  property,  general 
legacies  will  abate  for  it  pro  rata, 
Capron  ».  Capron,  6  Mackey  340  ;  and 
in  Colorado,  general  devises  (to  anyone 
' '  not  an  heir  ")  abate  with  general  lega- 
cies. Logan  «.  Logan,  11  Col.  44. 
Where  the  widow  takes  her  third  of 
the  real  estate  against  the  will,  it  will 
cause  the  rents  devised  to  children  to 
abate  proportionally.  Heineman's  Ap- 
peal, 92  Pa.  St.  95.  The  property  de- 
vised to  the  widow  and  renounced  by 
her  is  not  the  primary  fund  for  com- 
pensation, but  all  must  abate  ratably. 
Witherspoon  v.  Watts,  18  S.  C.  396. 
But  it  has  been  held  that  the  share 
taken  by  her  against  the  will  will  be 
taken  out  of  the  half  bequeathed  to  her 
for  life,  with  remainder  to  her  daughter 
A.,  rather  than  out  of  the  other  half 
bequeathed  absolutely  to  her  daughter 
B.  Hoskins  ®.  Hoskins,  48  la.  453. 
And  if  the  homestead  is  taken  by  her  as 
part  of  her  dower  lands,  a  third  per- 
son to  whom  the  homestead  was  de- 
vised will  not  be  compensated  out  of 
other  assets  of  the  estate.  Gainer  «. 
Gates,  73  la.  149. 
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♦SECTION  X. 
Of  the  refunding  of  legacies.] 

Under  certain  circumstances,  legatees  are  bound  to  refund  their 
legacies,  or  a  ratable  part  of  them.  It  will,  perhaps,  be  most  con- 
venient to  consider,  1st,  In  what  cases  the  executor  can  compel  a 
legatee  to  refund  ;  2ndly,  In  what  cases  a  creditor  has  that  right ; 
3rdly,  In  what  cases  one  legatee  can  make  another  refund  :  It  will  be 
observed,  however,  that  the  two  latter  of  these  inquiries  are  not  prop- 
erly within  the  scope  of  this  treatise. 

1st.  In  what  case  the  executor  can  compel  a  legatee   to  refund. 

The  general  rule  on  this  subject  was  laid  down  by  Sir 

ecutor  can  make  John  Straiiffe,  M.  R.,  in  Orr  v.  Kaines  (m)  :  "Whenever 
a  legatee  refund.  °  '  ,  ^      .         .        ,         , 

an  executor  pays  a  legacy,  the  presumption  is,  that  he 
has  sufficient  to  pay  all  legacies,  and  the  Court  will  oblige  him,  if 
solvent,  to  pay  the  rest ;  and  not  permit  him  to  bring  a  bill  to  com- 
pel the  legatee,  whom  he  voluntarily  paid,  to  refund  "  {x). 

But  where  the  payment  of  the  legacy  by  the  executor  is  under  the 
compulsion  of  a  suit,  he  is  entitled  to  compel  the  legatee  to  refund,  in 
case  of  a  deficiency  of  assets  {y). 

Again,  if  the  executor  pays  away  the  assets  in  legacies,  and  after- 
ward debts  appear,  of  which  he  had  no  previous  notice,  and  which  he 
is  obliged  to  discharge,  he  may  compel  the  legatees  to  refund  (2). 

But  an  executor  cannot  compel  residuary  legatees  to  refund  if  he 
has  "paid  over  the  assets  with  a  notice  of  a  debt"  (a). 

*It  seems  that,  formerly,  legatees  used  to  give  security  to  the 
executor  for  refunding,  if  the  assets  should  prove  insufficient  (5). 

In  Livesey  v.  Livesey  (c),  an  annuity  was  bequeathed  to  a  legatee,, 
but  he  was  not  entitled  to  it  until  he  attained  twenty-one  :  The  execu- 

f  See  American  note  at  end  of  this  remote  contingent  liability  is  not  suffi- 

Section.  cient  to  disable  an  executor  from  recov- 

(w)  3  Ves.  Sen.  194.  ering  back  the  assets  when  that  which 

{x)  See  also  Coppin  ®.  Coppin.  3  P.  was  formerly  a  possible  remote  liability 

Wms.  396.  becomes  a  debt.     Notice  of  a  liability 

(y)  Newman  «.  Barton,  3  Vern.  305.  on  shares  will  not  prevent  executors 

Noel  v.  Robinson,  3  Ventr.  368.  calling  on  legatees  to  refund,  for  a  lia- 

(z)  Nelthorpe  ®.  Biscoe,  1  Chanc.  Cas.  bility  on  shares  does  not  become  a  debt 

136.    Davis  v.  Davis,  8  Vin.  Abr.  433,  until  a  call  is  made.     Whittaker  «.  Ker- 

tit.  Devise  (Q.  d.),  pi.  35.     1  Rop.  Leg.  shaw,  45  C.  D.  320. 

398,  3rd  edit.    Doe  «.  Guy,  3  East,  130,  (b)  Chamberlain    v.   Chamberlain,   1 

133,  per  Lord  EUenborough.  Chanc.  Cas.  357.     March  «.  Russell,  3. 

{a)  Jervis  v.  Wolferstan,  L.  R.  18  Eq.  M.  &  Cr.  31,  41.     AnU,  p.  *1305. 

18.    A  notice,  however,  of  a  possible  (c)  3  Russ.  Ch.  C.  287. 
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trix,  by  mistake,  made  payments  to  the  legatee  in  respect  of  his 
annuity  for  two  years  before  he  attained  that  age  :  And  it  was  holden 
that  the  executrix  was  entitled  to  retain  them  out  of  the  future  pay- 
ments of  the  annuity  (d). 

2.  In  what  case  a  creditor  of  the  testator  can  call  on  a  legatee  to 
refund.     Where  the  testator's  funds  at  the  time  of  his  „  ^     „^ 

.  and.      When      a 

death  are  not  sumcient  to  pay  both  debts  and  legacies,  creditor  can  make 

.'■    ''  o  '    a  legatee  refund. 

it  18  clear  that  an  unsatisfied  creditor  can  compel  a 
satisfied  legatee  to  refund,  whether  the  legacy  was  paid  to  him  volun- 
tarily or  by  compulsion  (e)  :  and  he  has  the  same  right,  *although  the 
testator's  funds,  at  the  time  of  his  death  were  sufficient  to  pay  both 
debts  and  legacies  (/")  ;  and  although  the  assets  were  handed  over  to 
the  legatee  by  the  personal  representative  in  ignorance  of  the  creditor's 
demand  (jg). 

the  notices  required  by  Lord  St.  Leon- 
ards' Act,  33  &  33  Vict.  c.  35,  and  had 
at  the  time  of  distribution  no  notice  of 
the  plaintiff's  claim.  Hunter  ii.  Young, 
4  Ex.  D.  356. 

(/)  Hodges  ».  Waddington,  3  Ventr. 
860.  Thomas  v.  Griffith,  3  GifE.  504. 
This  right  may  he  lost  by  laches, 
acquiescence,  or  such  a  course  of  deal- 
ing as  would  render  the  assertion  of 
such  right  inequitable ;  Ridgway  «. 
Newstead,  3  GifE.  493.  S.  C.  on  Appeal, 
30.  L.  J.  Ch.  889.  And  so  the  right  of 
mortgagees  of  real  estate,  whose  security 
proves  insufficient,  to  come  against  the 
residuary  legatees  of  the  mortgagor 
amongst  whom  his  personal  estate  has 
been  distributed,  is  a  purely  equitable 
right,  and  the  court  will  not  enforce 
it,  if  there  are  circumstances  which 
would  make  it  inequitable  to  do  so. 
Blake  «.  Gale,  33  C.  D.  571.  Again, 
where  the  assets  have  been  settled  hoTia 
fide  on  the  marriage  of  the  residuary 
legatee,  they  cannot  be  followed : 
Dilkes  ».  Broadmead,  3  GifE.  113.  So, 
it  should  seem,  a  purchaser  of  a  legacy 
which  has  been  paid  or  delivered,  can- 
not be  called  on  to  refund  or  pay  any 
part  of  a  debt  subsequently  established 
against  the  testator's  estate :  Noble  ®. 
Brett,  34  Beav.  499. 
(jf)  March  v.  Russell,  3  M.  &  Cr.  31. 
[*1314] 


((Q  See  also  Cooper  v.  Pitcher,  4  Hare, 
485. 

(e)  Hodges  ».  Waddington,  3  Ventr. 
360.      Noel  v.  Robinson,  1  Vern.  94. 
Anon.  1  Vern.  163.    Newmans.  Barton, 
3  Vern.  305.     Gillespie  v.  Alexander,  3 
Russ.  Ch.  C.  136,  137,  by  Lord  Eldon. 
March  ».  Russell,  3  M.  &  Cr.  31.     Noble 
V.    Brett,    34    Beav.    499.       Jervis    v. 
Wolferstan,  L.  R.  18 Eq.  18, 35.    Hunter 
«.  Toung,  4  Ex.  D.  356,  361.    An  unpaid 
creditor  has  not  lost  his  right  to  compel 
a  satisfied  legatee  to  refund  even  though 
such  creditor  may  be  the  executor  him- 
self :  Jervis  ■».  Wolferstan,  L.  R.  18  Eq. 
18,  35.     The  proviso  at  the  end  of  sect. 
39  of  Lord  St.  Leonards'  Act  (33  &  33 
Vict.   c.    35),    preserves    the  right    of 
creditors  to  follow  the  assets  of  a  testa- 
tor, amte,  p.   *1308.      If,   in  an  action 
against  executors,   for    a   legacy,   the 
executors  admit  assets,   and  judgment 
is  given  for  payment  of  the  legacy  de 
bonis  propriis :  Quoire,  whether  an  un- 
paid creditor  can  call  upon  the  legatee 
to  refund  the  legacy.     Semble,  the  cred- 
itor could  recover  the  legacy  in  such  a 
case  if  it  was  in  fact  paid  out  of  the  testa- 
tor's assets,  but  not  if  it  was  paid  by  the 
executors  de  bonis  propriis.   Re  Brogden, 
38  C.  D.  546.     It  would  seem  that  the 
executor  need  not  be  made  a  defendant, 
at  all  events  in  cases  where  he  has  given 
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3.  In  what  oases  one  legatee  can  oblige  another  to  refund.  If  the 
srd  When  one  ^'Ssets  Were  Originally  Sufficient  to  Satisfy  all  the  legacies, 
another  refund^"  ^"'^  afterward,  by  the  wasting  of  the  executor,  there  is 
a  deficiency,  an  unsatisfied  legatee  cannot  oblige  a  satis- 
fied one  to  refund,  whether  the  legacy  were  paid  him  with  or  without 
suit  (K).  But  if  the  assets  were  not  originally  *sufficient  to  pay  all 
the  legacies,  and  one  legatee  receives  his  legacy  in  full,  in  that  case 
the  unsatisfied  legatees  may  compel  the  one  so  paid  to  refund  («). 

But  it  should  seem,  that  in  no  case,  where  the  executor  is  solvent, 
«an  an  unsatisfied  legatee  maintain  a  suit  against  another  who  has 
been  satisfied  :  because  the  remedy  is  in  the  first  place  against  the 
executor,  who,  by  paying  the  one  legacy,  has  admitted  assets  to  pay 
all  (A). 

It  remains  to  be  considered,  in  what  cases  legatees,  who  are  corn- 
Legatee  refund-  P^^-^d  to  refund,  shall  do  so  with  interest.  On  this 
wSh  toterest"^**^  point  Lord  Eldon  has  stated  (?)  the  rule  to  be,  "  If  a 
legacy  has  been  erroneously  paid  to  a  legatee,  who  has 
no  farther  property  in  the  estate,  in  recalling  that  payment,  I  appre- 
hend that  the  rule -of  the  Court  is  not  to  charge  interest :  but  if  the 
legatee  is  entitled  to  another  fund  making  interest  in  the  hands  of  the 
Court,  justice  must  be  done  out  of  his  share."- 

The  rule  applied  in  Gillespie  ».  Alex-  place  before  the  share  was  paid  over, 

ander,  3  Russ.  180  {ante,  p.  *1209),  con-  Peterson  ®.  Peterson,  L.  R.  3  Eq.  111. 

fining  the  liability  of  the  legatee  to  a  K).By  Sir  Joseph  Jekyll,   in    1  P. 

proportionate  share  of  the  debt,  does  Wms.  495.     Walcot  »,  Hall,  1  P.  Wms. 

not  apply  where  the  estate  has  not  been  495,  note  (1),   by  Mr.   Cox.     S.   C.  2 

administered  by  the  court :   Davies  «.  Bro.  C.  0.  305.     See  also  the  observa- 

Nicolson,  3  De  G.  &  J.  693.  tion  of  the  Master  of  the  Rolls  in  Gil- 

(A)  A  fortiori  there  can  be  no  such  lespie  ».  Alexander,  3  Russ.  Ch.  C.  133, 

right  where  the  loss  of  the  assets  has  and  David  ».  Frowd,  1  M.  &.  K.  200. 

occurred,  not  by  the  conduct  of  the  In  a  suit  by  a  residuary  legatee  for  the 

executor,  but  from  merely  accidental  administration  of  the  testator's  estate 

circumstances  :  Fenwick  v.  Clarke,  81  the  court  has  jurisdiction  to  compel  the 

L.  J.  Ch.  728.     Where  one  of  several  residuary   legatee  to    refund,  for  the 

residuary  legatees,  or  next  of  kin,  has  purpose  of  paying  the  legacy  of  a  lega- 

received  his  share  of  the  estate  of  a  tee  who  is  not  a  party  to  the  suit,  assets 

testator  or  an  Intestate,  the  others  can-  paid  to  the  residuary  legatee  by  the 

not  call  upon  him  to  refund  if  the  estate  executor  before  the  suit.      Prowse  «. 

is  subsequently  wasted ;   seans,  if  the  Spurgin,  L.  R.  5  Eq.  99. 

wasting  has  taken  place  before  such  (A;)  Orr  ®.  Kaines,  2  Ves.  Sen.  194. 

share  was  received.     The  burden  of  1  Rop.  Leg.  899,  3rd  edit, 

proof  lies  on  those  who  call  ^upon  the  (Q  Gittins  v.  Steele,  1   Swanst.  200. 

residuary  legatee  or]  next   of   kin  to  See  also  Jervis  v.  Wolf  erstan,  L.  R.  18 

refund,  to  show  that  the  wasting  took  Eq.  18. 
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f  Statutory  bond.  The  statute  re- 
quires executors  and  administrators  to 
take  a  refunding  bond  on  payment  of 
any  legacy  or  distributive  sliare,  in  New 
Jersey  (1877  Rev.  765,  §  67),  Pennsyl- 
mnia  (1883  I^urd.  Dig.  553,  §  223,  555, 
§  233),  Tennessee  (1884  Code,  §  3158) ; 
or  autliorizes  them  to  require  it  before 
payment,  Colorado  (1891  An.  Stats.  § 
4800),  Florida  (1893  R.  S.  §  1908), 
Georgia  (1883  Code,  §  3587),  IlliTiois 
(1891  R.  S.  c.  3,  §  115) ;  or  they  may  be 
so  authorized  by  the  Probate  Court,  in 
Maine  (1883  R.  S.  c.  65,  §  30) ;  and 
taking  such  bond  relieves  them  from 
liability  for  debts  subsequently  dis- 
covered, in  Virginia  (1887  Code,  §  2707), 
West  Virginia  (1891  Code,  c.  87,  §  30). 
The  court  may  require  such  bond  on 
ordering  distribution  in  Alabama  (1886 
Code,  §  2195),  Arkansas  (1884  Dig. 
Stats.  §  149),  Connecticut  (1887  G.  S.  § 
633),  Delaware  (1874  R.  C.  549,  §  37), 
Kansas  (1889  G.  S.  §  3897),  Ohio  (1890 
R.  S.  §  6128) ;  and  must  require  it  on 
ordering  payment  before  the  expiration 
of  the  time  for  presentment  or  settle- 
ment, Arkansas  (1884  Dig.  Stats.  §  148), 
California  (1885  Civ.  Code,  §§  1658, 
1661),  Indiana{l%m  R.  S.  §3380),  Iowa 
(1888  R.  C.  §§  2430,  3439),  Maryland 
(1888  P.  G.  L.  Art.  93,  §  140),  Massa- 
chusetts (1883  P.  S.  0.  136,  §  30),  Michi- 
gan (1883  An.  Stats.  §  5966),  Mississippi 
(1893  Code,  §  1961),  Nevada  (1885  G.  S. 
§  2916),  New  York  (R.  S.  8th  ed.  3563, 
§  44  ;  Code  C.  P.  §  2719),  Oregon  (1893 
An.  L.  §  1191),  Shade  Island  (1883  P. 
8.  c.  187,  §  10),  as  to  intestate  distribu- 
tion only ;  Steere  v.  "Wood,  15  R.  I.  199  ; 
Wisconsin  (1889  R.  S.  §  3941).  And  no 
suit  can  be  brought  for  payment  of  a 
legacy  -without  tender  of  a  refunding 
bond,  in  New  Jersey  (l?ni'ReY.  581, §5); 
even  after  settlement  of  account.  Cowell 
®.  Oxford,  1  Halst.  433.  This  does  not 
apply,  however,  to  a  suit  brought  after 
twenty  years  against  the  executor  of  a 
deceased  executor.  Betts  v.  Van  Dyke, 
13  Stew.  (N.  J.)  149. 


Under  these  statutes  it  has  been  held 
that  the  bond  may  be  given  by  a  guard- 
ian of  an  infant  distributee,  Keith  v. 
Jolly,  26  Miss.  131 ;  that  the  recovery 
against  a  specific  legatee  should  be  the' 
value  of  the  thing  bequeathed,  Ross  v. 
Davis,  17  Ark.  113  ;  that  the  amount  of 
the  bond  may  be  controlled  by  the 
court,  Kirkpatrick  ».  Gibson,  3  Brock. 
388 ;  that  its  object  is  to  indemnify 
against  debts  of  the  estate,  and  not 
against  an  attaching  creditor  of  the  lega- 
tee, Desmond  v.  Fisher,  153  Mass.  521 ; 
that  it  applies  even  to  an  annuity  to 
testator's  grandchildren,  Kerrigan  v. 
Kerrigan,  2  Redf.  517  ;  but  not  to  a 
legacy  which  the  will  directs  should  be 
paid  within  the  year.  Matter  of  Selling, 
5  Dem.  335  ;  nor  to  a  legacy  payable 
on  a  contingency,  and  retained  mean- 
while by  the  executor  as  trustee.  Es- 
tate of  Gormley  (Pa.),  25  Atl.  Rep.  816. 
A  refunding  bond  is  not  waived  by 
assent  to  the  legacy.  Nelson  v.  Corn- 
well,  11  Gratt.  724.  In  a  suit  on  the 
administrator's  bond  for  nonpayment 
of  a  distributive  share,  the  tender  of  a  re- 
funding bond  must  appear  aflBrmatively. 
Ordinary  v.  White,  14  Vroom  23. 

The  execution  of  the  refunding  bond 
is  a  condition  precedent  to  the  payment 
of  the  distributive  share,  Sanderson  «. 
Sanderson,  17  Pla.  819  ;  even  on  settle- 
ment of  account  and  order  awarding  the 
balance  to  a  sole  distributee,  Simpson's 
Appeal,  109  Pa.  St.  383  ;  and  creditors 
not  known  to  the  administrator  at  the 
time  of  distribution  must  look  to  it  for 
payment.  Schaeffer's  Appeal,  119  Pa. 
St.  640  ;  Maxwell  v.  Smith,  86  Tenn. 
359.  In  Tennessee,  the  Court  of  Chan- 
cery may  order  a  distribution  without 
refunding  bond,  Muigitroyd  ®.  Cleary, 
16  Lea  539.  And  it  will  not  be  required 
after  order  of  distribution  and  death  of 
the  administrator  without  appointment 
of  any  successor,  People  v.  Admire, 
39  111.  251 ;  nor  upon  distribution 
by  an  administrator  without  order  of 
court    to  himself  as  executor  of  the 
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sole  distributee.  Weir  ».  People,  78 
111.  193. 

Becovery  by  executor.  In  the  absence 
of  a  refunding  bond,  a  voluntary 
payment  to  a  legatee  cannot  be  re- 
covered by  the  executor,  Anderson  v. 
Piercy,  30  W.  Va.  383  ;  without  proof 
of  special  circumstances,  Bumpass  «. 
Chambers,  77  N.  C.  357;  and  not 
merely  because  the  assets  were  over- 
estimated, Davis  V.  Newman,  3  Rob. 
(Va.)  664 ;  or  subsequent  claim  made 
for  debts,  Edgar  v.  Shields,  1  Grant 
Cas.  361  ;  nor  because  the  amount  was 
required  for  the  executor's  commissions 
and  expenses,  Lang  ®.  Howell,  30 
Abb.  N.  C.  117.  But  the  executor  may 
call  on  legatees  where  a  special  fund 
set  apart  by  the  testator  for  payment 
of  debts  proves  unexpectedly  insuffi- 
cient by  reason  of  a  financial  panic. 
Smith  V.  Smith,  79  N.b.  455  ;  or  other- 
wise. Alexander  ».  Fox,  3  Jones  Eq. 
106.  He  cannot  recover  a  legacy  paid 
under  a  foreign  probate  without  settling 
an  account  here.  Campbell «.  Sheldon, 
13  Pick.  8. 

The  executor's  claim  to  have  a  legacy 
refunded  may  be  used  by  him  as  a  set- 
off against  a  debt  due  to  the  legatee  as 
creditor.  Smith  v.  Smith,  79  N.  C.  455. 
But  where  a  legacy  was  paid  to  the 
legatee's  husband,  and  a  refunding  bond 
taken  from  him,  his  liability  to  refund 
is  not  available  as  a  set-off  against  rents 
collected  for  the  wife.  MoUan  «.  Grif- 
fith, 3  Paige  401. 

Recovery  by  creditor.  Independent  of 
the  statutes,  an  action  lies  against  lega- 
tees by  a  creditor,  Colgan  ®.  Dunne,  50 
Hun  443  ;  for  the  amount  received  by 
them,  Collier  v.  Miller,  43  N.  Y.  S.  R. 
66 ;  in  general,  without  interest,  Mc- 
Kenzie  v.  Smith,  3  Murph.  93  ;  taking 
judgment  quando  against  the  executor 
and  for  tlieir  proportionate  shares 
against  the  several  legatees.  Jones  «, 
Sikes,  85  Ga.  549.    He  may  recover 


against  one  or  all  of  them,  irrespective 
of  their  right  to  contribution  or  exoner- 
ation inter  se.  Badger  v.  Daniel,  79 
N.  C.  373.  So,  he  may  have  a  bill  in 
equity  against  heirs  and  legatees  for  a 
debt  accrued  after  distribution.  Davis 
V.  Van  Sands,  45  Conn.  600.  He  may 
sue  the  legatee's  personal  representa- 
tives. Tripp  V.'  Talbird,  1  Hill  Ch. 
143.  And  he  can  sue  the  legatee,  al- 
though the  executor  has  retained  suffi- 
cient assets  and  wasted  them,  Stuart 
«.  Kissam,  3  Barb.  493 ;  McLure  v. 
Askew,  5  Rich.  Eq.  163  ;  or  lost  them 
by  delay  in  investment,  and  by  bad  in- 
vestments made  under  direction  of  the 
court,  Leake  v.  Leake,  75  Va.  792 ; 
even  although  the  creditor  has  accepted 
the  executor's  note  for  the  debt.  Mc- 
Lure V.  Askew,  ubi  supra.  But  with- 
out evidence  of  the  insolvency  of  the 
other  legatees,  he  can  only  recover  from 
a  legatee  his  proportionate  share. 
Wynn  v.  Bryce,   59  Ga.   539. 

Becovery  by  the  legatee.  Where  one 
legatee  is  paid  above  his  proportion,  the 
otliers  may  sue  him  for  contribution, 
Bermingham  v.  Forsyth,  36  S.  C.  358 ; 
or  may  look  to  the  executor,  Gallego 
».  Attorney-General,  3  Leigh  450 ;  or 
may  require  the  residuary  legatee  to 
refund  for  preferred  legacies.  Stephen- 
son V.  Oxson,  1  Bail.  Eq.  374.  And  a 
legatee  who  refunds  is  entitled  to  have 
contribution  against  other  legatees. 
Tripp  V.  Talbird,  1  Hill  Ch.  143.  But 
when  sufficient  assets  have  been  re- 
tained, the  unpaid  legatee  cannot  have 
contribution  against  the  legatee  who 
has  been  paid.  Lupton  v.  Lupton,  2 
Johns.  Cas.  614  ;  Demere  v.  Scranton,  8 
Ga.  43.  But  where  A.'s  liability  to  re- 
fund is  barred  by  the  Statute  of  Limi- 
tations, it  cannot  be  used  by  the  dis- 
appointed distributee  as  a  set-off  to  a 
debt  due  by  him  to  A.  Montgomery's 
Appeal,  93  Pa.  St.  303. 
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♦CHAPTER  THE  FIFTH. 

OF   PAYMENT   OF    THE   EESIDT7B. 

SECTION  I. 
Of  the,  residuary  legatee.] 

When  the  executor  has  paid  all  the  debts,  the  funeral  and  testa- 
mentary expenses  (a),  and  all  the  legacies  heretofore  mentioned,  he 
must,  in  the  last  place,  pay  over  the  surplus  or  residue  of  the  personal 
estate  to  the  residuary  legatee,  if  any  such  be  nominated  :  And  al- 
though the  residuary  legatee  dies  before  the  payment  of  debts,  and 
before  the  amount  of  the  surplus  is  ascertained,  yet  it  shall  devolve 
on  his  personal  representative  (5). 

The  residuary  legatee  has  a  right  to  insist  that  the  executor,  before 
the  end  of  the  first  year  after  the  testator's  death,  shall,  j^^^  ^j  executor 
if  possible,  convert  all  the  assets  into  money  (bV)  and  ^?  '«  converting 

^  '  m?     \      /  tiie     assets    into 

pay  the  funeral  and  testamentary  expenses,  debts  and  money  and  hand- 

^    *'  J  r  J  iDg  over  the  clear 

legacies,  and  hand  over  the  clear  residue  to  the  residu-  residue. 
ary  legatee,  or,  if  the  residue  be  bequeathed  to  one  for  life,  to  secure 
the  capital  in  the  manner  authorized  by  the  Trust  Investment  Act, 
1889  (52  &  53  Vict.  c.  32)  (c),  for  the  benefit  of  those  ultimately 
entitled,  and  if,  from  any  cause,  the  assets  cannot  be  sold,  so  as  to 
effect  this  purpose,  the  right  of  the  tenant  for  life  vrill  commence 
from  that  date  {d). 

No  particular  mode  of  expression  is  necessary  to  constitute  *a 
residuary  legatee :  It  is  sufficient,  if  the  intention  of  ^j^^j  ^^^^^  ^j 
the  testator  be  plainly  expressed  in  the  will,  that  the  cfenT'to^'^coS" 
surplus  of  his  estate,  after  payment  of  debts  and  lega-  '""^^  »  residuary 
cies,  shall  be  taken  by  a  person  there  designated  (e). 

t  See  American  note  at  end  of  this  though  no  express  authority  be  given 
Section.  him  for  that  purpose  in  the  will,  agree 

(a)  Including  all  costs  of  the  admin-  with  the  residuary  legatees  that  they 
istration  of  the  estate.  Trethewy  v.  shall  accept  any  portion  of  the  estate  as 
Helyar,  4  C.  D.  53.  part  of  their  share.     Ee  Lepine  [1893], 

(J)  Brown    v.    Farndell,    Carth.    53.      1  Ch.  310. 
Toller,  341.  (c)  See  post,  p.  HIIO  etseq. 

(bb)  It  is  not  however  incumbent  on  (d)  Wightwick  v.  Lord,  6  H.  L.  C. 

an  executor  to  convert  every  portion  of      317,  335,  ante,  pp.  *1348,  *1349. 
the  estate  into  money.     He  may,  even  («)  Bland  v.  Lamb,  3  Jac.  &  W.  399. 

51  [*1316]  [*1317] 
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The  following  bequests  have  been  held  to  constitute  the  donees 
residuary  legatees  under  the  respective  wills,  "  I  think  there  will  be 
something  left  after  all  funeral  expenses,  &c.,  being  paid,  to  give  W. 
B.,  now  at  school,  toward  equipping  him  to  any  profession  he  may 
hereafter  be  appointed  to  "  (/),.  "  If  there  is  money  left  unemployed, 
I  desire  it  may  be  given  in  charity  "  (g).  "  I  guess  there  will  be  found 
sufficient  in  my  banker's  hands  to  defray  and  discharge  rny  debts, 
which  I  hereby  desire  E.  M.  to  do,  and  keep  the  residue  for  her  own 
use  and  pleasure  "  (A)  ;  "  all  that  may  remain  of  my  money  after  my 
lawful  debts  and  legacies  are  paid"  (i)  ;  "whatever  remains  of 
money"  (A;);  "all  the  rest  of  my  money,  however  invested"  if); 
"  household  furniture,  goods,  ready  money,  debts,  and  securities  "  (jn) ; 
"all  other  chattels  "  («)  ;  "  after  these  legacies  and  my  doctor's  bills 
and  funeral  expenses  are  paid,  I  leave  (-s«c)  to  my  sister  without  any 
power  or  control  of  her  husband  "  (o)  [without  stating  what  was  left  by 
*testator] ;  "  what  is  left,  my  books  and  furniture  and  other  things  "  (p) ; 
"  everything  of  every  kind  that  I  have  now  or  may  have  at  the 
time  of  my  decease  in  my  apartments  at  A.  or  elsewhere"  i^q)  ;  "  after 
payment  of  all  my  just  debts,  I  give  all  the  remainder  of  money,  goods 
and  debts  due  to  me  "  (r)  ;  "  one-half  of  the  money  of  which  I  am 
possessed  to  A.  and  the  remainder  equally  between  B.  &  C."  (s)  ; 
"  the  whole  residue  of  money,  except  such  things  as  are  undermen- 
tioned "  («). 

Hearne  ».   Wigginton,   6   Madd.  120.  (/)  Leighton  b.  Baillie,  3  M.  &  K.  267. 

Fleming  ».  Burrows,  1  Russ.  376.    The  (jr)  Legge  v.  Asgill,  1  Turn.  &  Euss. 

term  "  residuary  legatee"  is  not  of  an  265. 

invariable  nature :  it  must  be  fashioned  (A)  Boys  e.  Morgan,  9  Sim.  289.    3  M. 

and  molded  by  the  context  of  the  will.  &  Cr.  661. 

Singleton  a.Tomlinson,  3  App.  Cas.404.  (i)  Rogers  e.  Thomas,  3  Keen,  8. 

So  in  a  will  which  contained  a  direct  (A;)  Dowson  b.  Gaskoin,  2  Keen,  14. 

gift  of  real  property,  the  "residuary  ®  Re  Pringle,  17  C.  D.  819. 

legatee  "  was  held  to  take  the  freehold  (m)  Avison  t>.  Simpson,  Johns.  43. 

estate  of  the  testator  not  speciflcally  de-  (ra)  In  the  Goods  of  Sharman,  L.  R.  1 

vised.     Hughes  «.  Pritchard,  6  0.  D.  P.  &  D.  661. 

24  ;  but  he  does  not  take  real  property  (o)  Re  Bassett's  Estate,  L.  R.  14  Eq. 

undisposed  of  by  the  will  where  there  54. 

is  nothing  in  the  context  of  the  will  to  (p)  In  the  Goods  of  Cadge,  L.  R.  1  P. 

enable  the  court  to  read  the  words  "re-  &D.  543. 

siduary    legatee"    as    "residuary  de-  (?)  In  the  Goods  of  Scarborough,  30 

visee,"«.  g.,  where  there  is  no  direct  L.  J.  P.  &  M.  85. 

gift  of  real  property,  and  where  the  tes-  (r)  In  the  Goods  of  Bloomfleld,  31  L. 

tator  had  none  at  the  date  of  the  will.  J.  P.  &  M.  119. 

Re  Methuen  and  Blore's  Contract,  16  (s)  Re  Cadogan,  25  C.  D.  154. 

C.  D.  696.  (<)  In  the  Goods  of  "White,  7  P.  D.  65. 
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The  following  bequests  have  been  held  not  to  constitute  the  donees 
residuary  legatees  : — 

,,-r  .  i_  ■  ..,,/,  What    terms    of 

in  case  there  is  any  money  remaining  "  (out  of  pro-  bequest  are  insuf- 
ceeds  of  sale  after  certain  specific  legacies)  "I  should  tme  a  residuary 
wish  it  to  be  given  in  private  charity"  (t<)  ;  "three  ^^^^' 
or  four  thousand  pounds  or  whatever  remaining  sum  or  sums"  («)  ; 
"I  beg  that  the  remainder  of  my  money  and  effects  may  be  ex- 
pended in  purchasing  a  suitable  present  for  my  godson  D."  (x)  ; 
"  whatever  may  remain  to  my  account  after  payment  of  my  debts 
and  pecuniary  legacies  "  (y)  ;  "  such  money,  stocks,  funds  or  other 
securities,  not  hereafter  specially  devised,  as  I  may  die  possessed 
of  "  (a). 

By  the  Wills  Act,  1  Vict.  c.  26,  sect.  25,  "  unless  a  contrary  inten- 
tion shall  appear  by  the  Will,  such  real  estate  or  interest  therein,  as 
shall  be  comprised  or  intended  to  be  comprised  in  any  devise  in  such 
Will  contained,  which  shall  fail  or  be  void  by  reason  of  the  death  of 
the  devisee  in  the  *lifetime  of  the  testator,  or  by  reason  of  such  devise 
being  contrary  to  law,  or  otherwise  incapable  of  taking  effect,  shall 
be  included  in  the  residuary  devise  (if  any)  contained  in  such 
Will"  (a). 

Where  the  residuary  legatee  is  nominated  generallj'-,  he  is  entitled,, 
in  that  character,  to  whatever  may  fall  into  the  residue  „.  ^., 

'  •'  _  _  Eights   of   resid- 

after  the  making  of  the  will,  by  lapse,  invalid  disposi-  •""■¥  legatee  gen- 
tion,  or  othej-  accident  (5)  ;  or  by  acquirement  subse- 

(m)  Ommanney  «.  Butcher,  1  Turn.  &  25th  section  of  the  act  apply  to  a  general 

Russ.  360.  residuary  devise  and  not  to  a  devise  of 

(■b)  Wrench  v.  Jutting,  3  Beav.  531.  the  rest  of  the  property  In  a  place  where 

(»)  Borton  i>.    Dunhar,   3  Giff.   331.  parts  of  the  property  are  given  before- 

3  De  Gr.  F.  &  J.  338.  hand  to  other  persons.      Cogswell  v. 

{y)  Hastings  ®.  Hane,  6  Sim.  67.  Armstrong,  3  K.  &  J.  327.     Green  «. 

(z)  In  the  Goods  of  Aston,  6  P.  D.  Dunn,  30  Beav.  6.  Springett «.  Jenings, 
203.  See  the  cases  collected,  ante,  p.  L.  R.,  6  Ch.  333.  A  devise  of  real 
*1045  «<  ie?.,  as  to  restricting  "  goods,"  estate  by  way  of  appointment  which 
"  chattels,"  and  other  general  words,  fails,  or  is  void,  falls  into  the  residuary 
when  coupled  with  other  words  of  a  devise  under  this  section,  unless  a  con- 
limited  signification,  to  things  ejusdem  trary  intention  appear  by  the  will. 
generis.  As  to  construction  of  the  Freme  i>.  Clement,  18  C.  D.  499. 
words  "money,"  "moneys,"  &c.,  see  (J)  Jackson  «.  Kelly,  3  Ves.  Sen.  385. 
ante,  p.  *1053  et  seq.  Kennell  «.  Abbott,  4  Ves.  803.     Cam- 

(ffl)  As  to  what  is  a  residuary  devise  bridge  v.   Rous,   8  Ves.   13.     Bird  v. 

within  the  meaning  of  this  section,  see  Le    Fevre,  15   'Ves.    589.     Roberts   v. 

Re  Brown's  Trusts,  1  K.  &  J.  533,  from  Cooke,  16    Ves.   451.     Smith    ii.   Fitz- 

which  it  appears  that  the  words  in  the  gerald,  3  V.  &  B.  3.    Leake  v.  Robin- 
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quent  to  the  date  of  the  -will  (c).  "  It  has  been  long  settled,"  said 
Sir  William  Grant,  in  Cambridge  v.  Rous  ((f),  "  that  a  residuary- 
bequest  of  personal  estate  carries  not  only  every*thing  not  disposed 
of,  but  everything  that,  in  the  event,  turns  out  not  to  be  disposed  of."  f 
So  it  was  observed  by  Sir  John  Leach,  V.-C,  in  Jones  v.  Mitchell  (e) ; 
■"  The  Will  as  to  personal  estate,  speaks  at  the  time  of  the  death  of  the 
testator,  and  the  residuary  legatee  takes,  not  only  what  is  undisposed 
of  by  the  expressions  of  the  Will,  but  that  which  becomes  un- 
disposed of  at  the  death,  by  disappointment  of  the  intentions  of  the 
Will." 

Accordingly,  where  a  testator  bequeathed  all  his  personal  estate, 
except  the  money  laid  out  in  stocks,  mortgages,  and  bonds,  to  A.;  and 
as  to  his  money  in  stock,  and  on  mortgages  and  bonds,  he  gave  the  ■ 
same  to  B. ;  and  the  gift  to  B.  failed  by  an  event  analogous  to  a  lapse ; 
it  was  held  that  the  property  which  was  intended  to  be  given  to  B. 
passed  under  the  residuary  bequest  to  A.  (/"). 


aon,  3  Meriv.  393.  Legge  «.  Asgill,  1 
Turn.  365,  in  notis.  Andree  «.  Ward, 
1  Russ.  Chanc.  Cas.  260.  Reynolds  v. 
Kortright,  18  Beav.  417.  Bush  v. 
Cowan,  33  Beav.  338. 

(c)  Bland  D.  Lamb,  5  Madd .  413.  S.  C. 
confirmed  on  appeal,  3  Jac.  &  Walk. 
399.  Hearne  «.  Wiggington,  9  Madd. 
119.  See  Cox  v.  Bennett,  L.  R.  6  Eq. 
433.  The  nomination  of  a  residuary 
legatee  will  not  prevent  his  taking  a 
lapsed  bequest  by  substitution,  i.  e. ,  in 
the  place  of  the  deceased  legatee,  when 
the  testator  shows  his  intention  that  the 
residuary  legatee  should  so  take  it,  and 
there  is  no  inconsistency  between  the 
characters  of  a  residuary  and  a  particu- 
lar or  substituted  legatee  to  prevent  it : 
In  fact,  the  latter  title  may  be  more 
Taeneficial  than  the  former  upon  a  defi- 
ciency of  assets  to  pay  all  the  debts  and 
legacies ;  for  as  residuary  legatee,  he 
can  claim  nothing  until  all  debts  and 
legacies  are  fully  paid  ;  but  as  a  par- 
ticular or  substituted  legatee,  his  right 
to  an  equality  of  payment  with  the  rest 
is  preserved ;  so  that,  after  ratably 
abating  with  them,  he  is  entitled  to 
receive  the  remainder  of  the  legacy  :  1 
[*1320] 


Rop.  Leg.  439,  3rd  edit.    Rose  v.  Rose, 
17  Ves.  347,  353. 

(d)  8  Ves.  13,  35. 

f  See  American  note  at  end  of  this 
Section. 

(e)  1  Sim.  &  Stu.  394. 

(/)  Evans  ii.  Jones,  2  Coll.  516. 
Blight  ®.  Hartnoll,  38  C.  D.  318.  See. 
also  Thompson  «.  Whitelock,  1  De  G 
&  J.  490.  The  question  in  such  cases 
is,  whether  the  property  is  excepted  in 
order  to  take  it  away,  under  all  circum- 
stances, and  for  all  purposes,  from  the 
person  to  whom  the  rest  is  given,  or 
whether  merely  for  the  purpose  of  giv- 
ing it  to  someone  else.  Bernard  v. 
Minshull,  Johns.  296,  299.  Where  a 
testator  makes  a  residuary  gift  with 
regard  to  a  particular  fund,  the  question 
in  all  cases  will  be,  whether  the  testator 
by  the  residuary  gift  gives  the  whole 
fund  to  the  residuary  legatee  subject  to 
the  particular  gifts,  or  whether  he  gives 
to  the  residuary  legatee  the  balance  of 
the  fund  after  deducting  the  particular 
gifts.  In  the  former  case,  if  a  particu- 
lar legacy  lapses,  or  there  is  an  invalid 
disposition,  the  gift  that  fails  will  fall 
into  the  particular  residue,  in  the  latter 
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*The  foundation  of  this  general  rule  in  respect  of  lapsed  legacies  is, 
that  the  residuary  clause  is  understood  to  be  intended  to  embrace 
everything  not  otherwise  effectually  given  ;  because  the  testator  is 
supposed  to  take  the  particular  legacy  away  from  the  residuary  lega- 
tee only  for  the  sake  of  the  particular  legatee  ;  so  that  upon  the  failure 
of  the  particular  intent,  the  court  gives  effect  to  the  general  intent  (^). 

When,  therefore,  from  the  construction  of  the  will,  the  presumption 
in  favor  of  such  general  intent  is  negatived,  the  rule  does  not  apply, 
and  the  lapsed  legacy  is  undisposed  of  (A).     Such  is  the  case  of  a  residu- 


case,  it  will  not.  See  Champney  v. 
Davy,  11  C.  D.  949.  This  question 
may,  of  course,  arise  equally  whether 
the  testator  is  dealing  with  his  own 
property,  or  with  property  over  which 
he  has  merely  a  power  of  appointment, 
and  whether  that  power  of  appointment 
is  special  or  general.  Of  the  former 
construction  Falkner  «.  Butler,  Amb. 
514.  Oke  V.  Heath,  1  Ves.  Sen  135. 
Ee  Harries'  Trust,  Johns.  199.  Carter 
■».  Taggart,  16  Sim.  423,  are  instances  : 
of  the  latter,  Easum  «.  Appleford,  5 
My.  &  Cr.  56.  In  Ee  Jeaffreson's 
Trusts,  L.  R.  3  Eq.  376,  the  residuary 
gift  was  held  to  apply  to  the  balance, 
only  as  to  the  general  fund  with  which 
the  testatrix  was  dealing,  and  to  con- 
stitute a  gift  of  the  balance,  subject  to 
particular  gifts  out  of  that  balance 
which  failed.  Where  the  gift  is  a  gift 
of  the  residue  subject  to  particular  gifts 
which  fail,  they  will  fall  into  the  residue, 
even  though  the  failure  does  not  arise 
from  the  happening  or  not  happening 
of  the  event  on  ,the  happening  or  not 
happening  of  which  the  will  directs 
such  a  gift  to  fall  into  the  residue.  Re 
Meredith's  Trusts,  3  C.  D.  757. 

(^)  Easum  v.  Appleford,  5  M.  &  Cr. 
61,  63. 

(A)  By  the  law  before  the  passing 
of  the  Wills  Act,  a  general  bequest 
did  not  operate  as  an  execution  of  a 
general  power  of  appointment,  unless 
the  intention  that  it  should  so  operate 
could  be  collected  from  the  will,  but 


now  by  sect.  37  of  that  act  it  is  enacted 
that :  "A  bequest  of  the  personal  estate 
of  the  testator,  or  any  bequest  of  per- 
sonal property  described  in  a  general 
manner,  shall  be  construed  to  include 
any  personal  estate,  or  any  personal 
estate  to  which  such  description  shall 
extend  (as  the  case  may  be),  which  he 
may  have  power  to  appoint  in  any  man- 
ner he  may  think  proper,  and  shall 
operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear 
by  the  Will." '  The  result  of  this  is, 
that  the  onus  of  proving  that  the  testa- 
tor did  not  intend  to  execute  the  power 
is  now  thrown  on  those  who  deny  that 
the  residuary  bequest  in  question  so 
operates.  The  fact  of  property  being 
specifically  appointed  does  not,  if  the 
appointment  fails,  show  an  intention 
that  a  residuary  gift  should  not  operate 
under  sect.  37,  as  an  execution  of  the 
power.  Re  Spooner's  Trusts,  3  Sim. 
N.  S.  139.  Bernard  u.  MinshuU,  Johns. 
376.  It  will  be  observed  that  the  sec- 
tion says  "  any  personal  estate  which 
he  may  have  power  to  appoint  in  any 
manner  he  may  think  proper,"  and 
applies  therefore  only  to  a  general 
power,  that  is  a  power  which  is  general 
injregard  to  its  objects,  not  a  power  that 
is  general  as  regards  the  manner  of 
its  exercise.  Re  Powell's  Trusts,  39 
L.  J.  Ch.  188.  In  the  case  of  a  limited 
power  the  residuary  bequest  must  be  in 
such  terms  as  to  show  an  intention  to 
execute  the  power,  and  must,  of  course, 
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ary  bequest  to  several  as  *tenants  in  common  («)  :  The  share  of  one, 
dying  in  the  testator's  lifetime,  does  not  pass  ;  because,  the  testator 


be  in  favor  of  an  object  of  the  power. 
But,  when  th&e  conditions  can  be  found 
in  tl^e  residuary  bequest,  the  power  will 
be  held  to  be  executed ;  and  this  will  be 
so  even  though  the  will  contain  an  ap- 
pointment which  fails  by  reason  of  the 
appointee  not  being  within  the  power, 
and  the  residuary  legatee  will  in  such 
case  take  the  portion  of  the  fund  badly 
appointed.  Re  Meredith's  Trusts,  3 
C.  D.  757.  Re  Hunt's  Trusts,  31  C.  D. 
308.  There  is  a  distinction  between  a 
general  power  of  appointment  and  a 
limited  power  of  appointment  amongst  a 
particular  class.  Where  the  power  of 
appointment  is  general,  there  is  a  tend- 
ency to  hold  that  the  appointment, 
which  fails  as  to  the  particular  benefit 
Intended  to  be  bestowed  on  the  ap- 
pointee named,  makes  the  property 
part  of  the  general  estate  of  the  ap- 
pointor ;  and  thus  if  a  person,  having  a 
general  power  of  appointment  by  will, 
bequeath  the  fund,  the  subject  of  ap- 
pointment, to  executors  in  trust,  and 
the  trust  fails  as  regards  the  particular 
object,  the  resulting  trust  will  be  in 
favor  of  the  next  of  kin,  or  the  residu- 
ary legatee,  as  the  case  may  be,  of  the 
testator,  and  not  in  favor  of  the  persons 
entitled  in  default  of  appointment. 
Brickenden  v.  Williams,  L.  R.  7  Eq. 
310.  Wilkinson  «.  Schneider,  L.  R.  9 
Eq.  433.  In  Easum  v.  Appleford,  5 
My.  &  Or.  56,  where  the  resulting  trust 
was  held  to  be  in  favor  of  the  persons 
entitled  in  default  of  appointment,  the 
ground  of  decision  was  that  the  words 
of  the  will  negatived  the  intention  to 
make  the  property  part  of  the  general 
estate  ;  the  gift  being  construed  as  the 
gift  of  the  balance  of  the  fund  after 
deducting  the  amount  previously  given 
out  of  it,  and  not  as  a  gift  of  the  entire 


fund  subject  to  the  previous  gift,  as  in 
Re  Harries'  Trust,  Johns.  199.  The 
question  whether  the  donee  of  a  general 
power  of  appointment  has  by  his  will 
made  the  property  subject  to  the  power 
his  own  for  all  purposes,  or  has  taken 
it  out  of  the  instrument  creating  the 
power  only  for  the  limited  purpose  of 
giving  effect  to  the  particular  dispo- 
sition, is  a  question  of  intention.  The 
mere  appointment  of  an  executor  is  not 
suflBcient  in  itself  to  show  an  intention 
to  do  so.  Re  Davies'  Trusts,  L.  R.  13- 
Eq.  163.  Re  Thurston,  33  C.  D.  508. 
See  also  Re  Pinede's  Settlement,  13  C. 
D.  667.  Re  Van  Hagan,  16  C.  D.  18. 
Re  Ickeringill's  Estate,  17  C.  D.  151. 
Willoughby  Osborne  w.  Holyoake,  83. 
C.  D.  238.  A  power  of  appointment  ini 
favor  of  any  person  or  persons  except, 
A.  is  not  a  general  power  within  sect. 
17,  but  may,  it  seems,  become  sO' 
through  the  death  of  A.  at  the  time  the-, 
power  is  exercised.  Re  Byron's  Settle- 
ment [1891],  3  Ch.  474.  A  general  be- 
quest will  not  operate  under  sect.  37  as 
an  execution  of  a  power  to  appoint  by 
will  or  codicil  expressly  referring  to  the: 
power,  Re  Phillips,  41  C.  D.  417. 
Phillips  ®.  Cayley,  43  C.  D.  323,  over- 
•  ruling  Re  Marsh,  38  C.  D.  630.  Where 
a  general  power  of  appointment  of  real 
estate  by  deed  or  will  has  been  com- 
pletely exercised  by  deed,  a  general  de- 
vise by  the  will  of  the  donee  of  the 
power  subsequent  to  the  deed  will  not 
■per  se  amount,  by  virtue  of  sect.  27,  to 
an  exercise  of  a  power  of  revocation  and 
new  appointment  :  Pomfret  «.  Perring^ 
5  De  G.  M.  &  G.  775.  Palmer  v. 
Newell,  20  Beav.  32.  Charles  v.  Burke, 
43  C.  D.  223,  note.  Re  Brace  [1891],  2 
Ch.  671.  Where  there  is  a  general 
power  and  a  residuary  gift  dealing  with 
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Laving  *given  to  each  a  certain  proportion  of  his  property,  according 
*to  their  number,  it  would  not  be  consistent  with  such  declared  inten- 


property  of  the  description  included  in 
the  power,  the  power  will  be  executed 
by  virtue  of  sect.  27,  although  there 
may  be  no  reference  in  the  residuary 
gift  to  the  power.  Wilday  ®.  Barnett, 
L.  E.  6  Bq.  193.  So  a  pecuniary  be- 
quest not  referring  to  a  general  power 
■of  appointment  over  personal  estate 
may  operate  under  sect.  37  as  an  execu- 
tion of  the  power.  Wilday  -o.  Barnett, 
L.  E.  6  Eq.  193.  Ee  Wilkinson,  L. 
E.  4  Ch.  587.  So  a  general  bequest 
contained  in  a  will  prior  to  the  instru- 
ment creating  the  power  may  operate  as 
an  exercise  of  the  power,  and  the  execu- 
tion of  the  Instrument  coijtaining  the 
power  and  the  circumstances  under 
which  it  was  executed  cannot  be  looked 
at  to  show  a  contrary  intention  ;  Boyes 
V.  Cook,  14  C.  D.  53,  questioning  Ee 
Euding's  Settlement,  L.  E.  14  Eq.  266. 
And  it  would  appear,  notwithstanding 
the  observations  of  Lord  St.  Leonards 
(Sug.  Pow.  8th  ed.  p.  306),  that,  even  in 
the  case  of  a  power  in  a  settlement  cre- 
ated by  the  testator  himself,  it  is  not 
necessary  that  the  will  should  show  an 
intention  to  defeat  the  settlement,  but  a 
residuary  bequest,  though  defeating  the 
settlement,  will  operate  as  an  execution 
of  the  power,  unless  a  contrary  inten- 
tion appear  in  the  will.  See  Ee  Clark's 
Estate,  14  C.  D.  422,  and  the  observa- 
tions therein  on  Moss  v.  Harter,  2  Sm. 
&  G.  458.  But,  although  a  settlement 
cannot  be  looked  at  to  find  a  contrary 
intention,  it  may  be  looked  at  to  see 
whether  the  general  bequest  complies 
with  the  power.  Thus  where  a  testator 
in  1858  made  a  will  containing  a  gen- 
eral residuary  devise  ;  and  afterward 
•executed  a  settlement,  whereby  he  con- 
veyed to  trustees  certain  freehold  prop- 
erty in  trust  for  himself  for  life,  re- 
mainder to  E,  for  life,  remainder  as  he 


by  last  will  should  appoint,  and  in  de- 
fault for  E.  in  fee,  and  subsequently  in 
1862  by  a  will  commencing  "  This  is  my 
last  Will,"  in  pursuance  of  the  power  in 
the  settlement,  charged  the  freehold 
with  an  annuity  and  appointed  execu- 
tors, but  made  no  other  disposition,  and 
both  wills  were  admitted  to  probate,  it 
was  held  that,  having  regard  to  the 
terms  of  the  power,  the  testator  had 
indicated  an  intention,  that  the  will  of 
1862  alone  should  operate  as  an  execu- 
tion of  the  power,  and  that  conse- 
quently the  residuary  devise  in  the  will 
of  1858  was  not  a  due  execution  of  the 
power.  Pettinger  u.  Ambler,  L.  E.  1 
Eq.  510.  Whether  a  codicil  can  be  read 
with  a  will  for  the  purpose  of  finding  a 
contrary  intention,  qumre,  Ee  Clark's 
Estate,  14  C.  D.  432.  A  power  to  ap- 
point a  sum  not  exceeding  a  certain 
amount  to  be  raised  and  applied  as 
the  donee  should  think  fit,  may  be 
exercised  by  a  general  devise  under 
sect.  27.  Ee  Jones  34  C.  D.  65.  Sect. 
37  has,  as  we  have  seen,  no  applica- 
tion to  limited  powers  of  appoint- 
ment, that  is  to  powers  of  appoint- 
ment limited  as  to  the  objects  or  class  in 
whose  favor  they  may  be  exercised. 
In  such  cases  the  question  whether  a 
residuary  devise  or  bequest  operates  as 
an  execution  of  the  power  is  a  question 
of  the  intention  of  the  testator  to  be 
gathered  from  the  terms  of  the  will,  and 
it  does  not  seem  useful  to  set  out  in 
detail  the  cases  in  which  the  question  of 
intention  has  been  determined,  because 
the  question  must  in  each  case  turn 
upon  the  terms  of  the  particular  will 
and  the  surrounding  circumstances. 
The  following  are  some  of  the  principal 
cases  which  have  been  decided  in  late 
years  :  Ee  Gratwick's  Trusts,  L.  E.  1 
Eq.  177.  Butler  v.  Gray,  L.  E.  5  Ch. 
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tion  to  give  to  the  survivor  a  larger  proportion  (_;).  So  where  a  testator 
gave  one-third  of  the  residue  to  A.,  and  another  one-third  to  B.,  and 
as  to  the  other  one-third  thereof,  gave  500^.  to  C,  and  the  remainder 
thereof  to  D. ;  and  C.  died  in  the  lifetime  of  the  testator  ;  it  was  held 
that  the  500Z.  belonged  to  the  next  of  kin,  as  undisposed  of  (Ic). 

Again,  the  testator  may,  by  the  terms  of  the  bequest,  narrow  the 
title  of  the  residuary  legatee,  so  as  to  exclude  *him  from  lapsed  lega- 
cies :  As  where  it  appears  to  be  the  intention  of  the  testator  that  the 
residuary  legatee  should  have  only  what  remained  after  the  payment  of 
legacies  (V).  i 

Again,  the  testator  may,  by  the  terms  of  the  will,  so  circumscribe 
of  residuary  leg-  ^"^  Confine  the  residue,  as  that  the  residuary  legatee, 
atee  partially.  instead  of  being  a  general  legatee,  shall  be  a  specific 
legatee,  and  then  he  shall  not  be  entitled  to  any  benefit  accruing- 
from  lapses,  unless  what  shall  have  lapsed  constitute  a  part  of  the 
particular  residue  (m).  Thus,  in  Cook  v.  Oakley  (w).  A.,  on  board 
a  ship,  made  his  will,  and  gave  to  his  mother,  if  alive,  his  gold  rings,, 
buttons,  and  chests  of  clothes,  and  to  his  executor,  who  was  on  board 
with  him,  his  red  box,  arrack,  and  all  things  not  before  bequeathed  ;. 
and  at  the  time  of  making  his  will  he  was  entitled  to  a  considerable 
leasehold  estate  by  the  death  of  his  father,  of  his  right  to  which  he 

36.    Wildbore  «.  Gregory,  L.  R.  13  Eq.  and  be  held  and  applied  accordingly.. 

482.     Re  Teape's  Trusts,  L.  R.  16  Eq.  See  also  Humble  v.  Shore,  iUd.  550, 

442.    Thornton  v.  Thornton,  L.  R.  30  note  (a).    7  Hare,  247.     Sykes  v.  Sykes,, 

Eq.  599.    Re  Meredith's  Trusts,  3  C.  D.  L.  R.  3  Ch.  301.    Re  Barker's  Estate, 

757.    Ames  «.  Cadogan,  13  C.  D.  868.  15  C.  D.  635.    In  the  cases,  however,  of 

Re   Swinburne,   27    C.  D.    696.    Von  Crawshaw  «.  Crawshaw,  14  0.  D.  817, 

BrockdorfE  i>.  Malcolm,  30  C.  D.  173.  and  Re  Rhoades,  39  C.  D.  142,  where  in 

Re    Wait,  30  C.  D.   617.     Re  Hunt's  a  will  there  was  a  direction  that  the 

Trusts,  31   C.  D.  308.    Re  Mills,  34  C.  respective  shares  should  "fall  into  the 

D.  186.    Re  Cotton,  40  C.  D.  41.    Re  residue,"  it  was  held  that   they  were 

Williams,  42  C.  D.  93.  not  undisposed  of  by  the  testator,  but 

0')  Easum  v.  Appleford,  5  M.  &  Or.  were  divisible  among  the  other  lega- 

56,  63.  tees. 

,     (A)  Lloyd  «.  Lloyd,  4  Beav.  331.     See  ®  Davers  «.  Dewes,  3  P.  Wms.  40. 

also  Accord.    Skrymsher  d.  Northcote,  Atty.-Gen.   v.  Johnstone,   Ambl.   577. 

1  Swanst.  566.    Harris  v.  Davis,  1  Coll.  Gibson  v.  Hale,   17  Sim.  139.     It  was. 

416.     See  further  Master  v.  Laprimaud-  said  by  Lord  Eldon,  in  Bland  «.  Lamb, 

aye,  3  Coll.  443.     Clowes  «.  Clowes,  9  3  Jac.  &  Walk.  406,  that  very  special 

Sim.  403.     See  also  AccorA.  Lightfoot  words  are  required  to  take  a  bequest  of 

«.  Burstall,  1  Hemm.  &  M.  546,  where  the  residue  out  of  the  general  rule, 

there  was  a  direction  that  one  of  the  (m)  Toller,  343. 

shares  of  the  residue  on  a  certain  con-  (ra)  1  P.  Wms.  303. 
tingency  should  sink  into  the  residue, 
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was  ignorant  :  It  was  holden,  that  A.'s  executor  was  legatee  of  a  par- 
ticular residue,  namely,  of  what  the  testator  had  on  board  the  ship  j 
and  such  legacy  excluded  him  from  the  general  residue  :  But  that  aa 
A.'s  mother  died  in  his  lifetime,  his  rings,  buttons,  and  chests  of 
clothes  lapsed  into  such  particular  residue,  and  devolved  on  his  exec- 
utor, not  as  executor,  but  as  legatee  of  such  particular  residue  (o). 
And  even  though  the  word  "  residue  "  be  employed  by  the  testator,, 
yet  if  it  appears,  on  the  construction  of  the  whole  will,  that  he  meant 
to  use  it  in  a  more  restricted  sense  than  that  of  its  large  and  general 
sense,  comprehending  whatever  of  his  personal  estates  in  the  events 
which  happen  turns  out  to  be  undisposed  of,  the  court  is  bound  to 
construe  it  in  such  restricted  sense  (^). 

*Where  the  residuary  estate  is  bequeathed  to  several  persons  in 
^oint  tenancy,  if  one  or  more  of  them  happen  to  die  in  survivorsiiipasto 
the  lifetime  of  the  testator,  or  after  his  death,  but  r<=sidue! 
before  the  severance  of  the  joint  tenancy  {(j)  in  the  residue,  their 
shares  will  survive  to  the  others  (f).\  But  if  the  residue  be  given  to 
several   as  tenants  in  common,  the  shares  of   the  de- 

.  1  1     11    1         1  in  cases  of  several 

ceased  shall  not  go  to  the  survivors,  but  snail  devolve  residuary  leg- 

.  .  „  atees : 

on  the  testator's  next  of  kin,  according  to  the  Statute 
of  Distributions,  as  so  much  of  the  personal  estate  remaining  undis- 
posed of  by  the  will,  in  case  the  death  happened  in  the  lifetime  of  the' 
testator  ;  or  shall  go  to  the  personal  representatives  of  the  deceased- 
legatee,  in  case  his  death  took  place  after  that  of  the  testator  (s). 

In  Perkins  v.  Baynton  (i),  indeed.  Lord  Thurlow  doubted  whether 
there  could  he  a  joint  tenancy  of  a  money  legacy,  and 
said  that  there  was  no  case  of  a  residue  given  to  persons, 
not  executors,  where  they  have  been  considered  as  joint  tenants.  But 
in  Crooke  v.  De  Vandes  (m),  Lord  Eldon  stated,  that  upon  the  doubt 
thus  expressed  by  Lord  Thurlow,  he,  at  the  time  looked  at  some  of 
the  original  wills  in  Doctors'  Commons,  where  a  construction  had 

(o)  See  also  2   Eop.   Leg.   589,   3rd  f  See  American  note  at  end  of  this- 

edit.      De    TrafEord    i>.    Tempest,    31  Section. 

Beav.  564.  («)  Bagwell  ».  Dry,  1  P.  Wms.  700. 

{p)  Green  v.  Pertwee,  5  Hare,  249.  Page  d.  Page,  2  P.  Wms.  489.    Painter 

S.  C.  sub  nom.  Greer  «.  Pertwee,  15  L.  ».  Salisbury,  cited  in  Bennet  v.  Bache- 

J.  Ch.  373.     Jull  ®.  Jacobs,  8  C.  D.  lor,  1  Ves.  67.     Peat  «.  Chapman,  1. 

703, 705.  Ves.     Sen.     543.      Ante,    pp.     *1080, 

(g)  As  to  what  amounts  to  a  sever-  *1333. 

ance,  see  post,  p.  *1340.  («)  1  Bro.  C.  C.  118. 

(r)  Webster  v.  Webster,  2  P.  Wms.  (u)  9  Ves.  304. 
847.    Ante,  p.  *1080. 
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been  put  on  them,  and  he  made  up  his  mind  upon  the  point, 
upon  which  he  had  never  had  any  doubt  since,  that  a  simple  bequest 
of  a  legacy  or  a  residue  of  personal  property  to  K.  &  B.,  without 
more,  is  a  joint  tenancy  ;  and  it  is  upon  the  other  side  to  show 
from  some  part  of  the  context  applying  to  that  bequest,  that  the 
words  are  not  to  have  their  legal  operation  (a;).  Again,  *in  Jackson 
y.  Jackson  (y),  the  same  learned  judge  observed,  that  it  is  clear  that 
where  a  residue  of  a  personal  estate,  consisting  of  a  great  variety  of 
particulars,  is  left  to  two  persons,  their  executors,  administrators,  and 
assigns,  the  effect  is  a  joint  tenancy  (z). 

But  where  a  money  legacy  or  a  residue  is  given  to  more  persons 

tenants  in  com-  than  one,  by  any  mode  of  expression  which  denotes  a 

severance,   the   legatees  will   be  tenants   in  common  :  f 


(pi)  So  a  joint  tenancy  is  created  by 
a  bequest,  without  any  words  of  sever- 
ance to  "  children : "  Mence  v.  Bagster, 
4  De  a  &  Sm.  162.  Williams  v.  Hens- 
man,  1  Johns.  &  H.  546.  Noble  v. 
Stow,  29  Beav.  409.  Kenworthy  i). 
Ward,  11  Hare,  196.  M'Gregor  v. 
JVI'aregor,  1  De  G.  F.  &  J.  63 ;  or 
•"wife  and  children:"  Armstrong  v. 
Armstrong,  L.  R.  7  Eq.  518.  Newill  v. 
JSTewill,  L.  R.  7  Oh.  353;  or  "sur- 
Tivors :  "  Jones  v.  Hall,  16  Sim.  500. 
Leigh  v.  Mosley,  14  Beav.  605 ;  or 
"  next  of  kin  : "  Withy  «.  Mangles,  10 
01.  &  F.  215.  Baker  v.  Gibson,  12 
Beav.  101.  Secus,  as  to  "next  of  kin 
under  the  Statute  of  Distributions," 
where  it  is  apparent  that  the  testator 
refers  to  the  statute  as  defining  not  only 
the  persons  who  are,  but  also  the  title 
by  which  they  are  to  take  :  Horn  v. 
Coleman,  1  Sm.  &  G.  169.  See  also 
Godkiu  «.  Murphy,  2  Y.  &  Ooll.  351. 
Jenkins  «.  Gower,  3  Ooll.  537.  Re 
Greenwood's  Trusts,  3  Giff.  390.  Bul- 
lock V.  Downes,  9  H.  L.  C.  1.  Re  Ran- 
king's  Settlement,  L.  R.  6  Eq.  601. 
Ante,  p.  *983,  note  (e). 

(y)  9  Ves.  595. 

(s)  See  also  Swaine  ».  Burton,  15  Ves. 
370,  371.  Cookson  v.  Bingham,  17 
Beav.  263.  Morgan  v.  Britten,  L.  R. 
[*1327] 


13  Eq.  28.  Before  the  Married 
Women's  Property  Act,  1882,  where 
a  bequest  was  made  to  a  husband  and 
wife,  a  kind  of  joint  tenancy  was 
created  called  a  tenancy  by  entireties, 
that  is  to  say,  the  husband  and  wife 
were  treated  as  one  person  in  law,  and, 
as  against  other  legatees  of  shares  took 
only  one  share  between  them,  and  the 
wife  had  no  equity  to  a  settlement  out 
of  that  share :  Atcheson  ■».  Atcheson, 
11  Beav.  485.  Alder  ».  Lawless,  33 
Beav.  73.  Ward  v.  Ward,  14  0.  D. 
506.  Re  Bryan,  14  C.  D.  516.  Since 
the  act  the  husband  and  wife  each  take 
one-half  of  the  joint  share,  but  the 
tenancy  still  remains,  notwithstanding 
the  statute,  a  tenancy  by  entireties,  that 
is  to  say,  the  husband  and  wife  are 
treated  as  one  person,  and  only  take 
one  share.  Re  March,  27  0.  D.  166. 
Re  Jupp,  39  C.  D.  148.  A  slight  in- 
dication that  the  husband  and  wife 
shall  each  take  a  separate  share,  is  suflS- 
cient  to  prevent  the  application  of  the 
doctrine  that  they  take  one  share  be- 
tween them.  Dias  v.  De  LiveM,  5 
A.  0.  123.  Re  Dixon,  43  C.  D.  306. 
See  ante,  p.  *961. 

f  See  American  note  at  end  of  this 
Section. 
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As  where  the  gift  is  to  A.  and  B.,  "  share  and  share  alike  "  (a),  or 
"  equally  to  be  divided  between  them  "  (5),  or  "  respec*tively  "  (c), 
or  "  between  them"  (c?),  or  "participate"  (e).  Again,  where  there 
is  a  bequest  to  A.  for  life,  and  after  her  decease  to  her  children, 
when  they  arrive  at  the  age  of  twenty-one  years,  the  children  who 
attain  twenty-one  will  necessarily  take  as  tenants  in  common,  though 
there  are  no  words  of  severance  used  in  the  bequest ;  because  it  has 
been  said,  it  is  contrary  to  the  rule  of  law  that  persons,  who  are  to 
take  at  different  times,  can  take  as  joint  tenants  (/").     *Where,  how- 


(a)  Heathe  «.  Heathe,  2  Atk.  132. 
Norman  u.  Fraser,  3  Hare,  84  ;  or  ia 
"  equal  shares  : "  Brown  ».  Oakshott, 
24  Beav.  354. 

(J)  Bryan  ».  Twigg,  L.  R.  3  Eq.  433. 
L.  R.  8  Ch.  183.  Where  a  testator  gave 
one-fourth  of  his  residuary  estate  to 
trustees,  in  trust  for  his  wife  for  life, 
and,  after  her  decease,  in  trust  for  and 
to  be  equally  divided  amongst  all  his 
children  who  should  be  then  living, 
and  the  issue  of  such  of  them  as  should 
be  then  dead,  such  issue  taking  only  the 
part  or  share  which  his,  her,  or  their 
deceased  parent  or  parents  would  have 
been  entitled  to  if  living ;  and  two 
children,  and  two  grandchildren  the 
issue  of  a  deceased  child  of  the  testator, 
were  living  at  the  death  of  the  widow  ; 
it  was  held  that  the  two  grandchildren 
took,  as  between  themselves,  as  joint 
tenants,  and  not  as  tenants  in  common  : 
Bridge  v.  Yates,  12  Sim.  645.  See  also 
Amies  v.  Skillern,  14  Sim.  438.  Penny 
V.  Clarke,  1  D.  G.  F.  &  J.  431,  432,  per 
Turner,  L.  J.,  Leak  v.  M'Dowall,  83 
Beav.  38.  Lanphier  v.  Buck,  3  Dr.  & 
Sm.  484.  Heasman  v.  Pearse,  L.  R.  11 
Eq.  533.  L.  R.  7  Ch.  275.  Hodges  v. 
Grant,  L.  R.  4  Eq.  140. 

(c)  Heathe  v.  Heathe,  3  Atk.  133.  So 
if  there  be  a  bequest  to  A.  for  life,  with 
remainder  to  B.  C.  and  D.,  with  a  sub- 
stitutional gift  of  their  "respective 
shares,"  in  case  of  the  death  of  any  of 
them ;  B.  C.  &  D.  take  as  tenants  in 
common :  Ive  v.  King,  16   Beav.  46. 


See  also  Shepherdson  v.  Dale,  13  Jur. 
N.  S.  156.  But  a  bequest,  in  case  of 
the  death  of  any  one  of  several  legatees ' 
before  his  or  her  share  shall  become  paj* 
able,  "  to  his  or  her  children  respectively," 
is  a  gift  to  such  children  as  joint  tenants : 
Re  Hodgson's  Trusts,  1  K.  &  J.  178. 

((? )  Lashbrook  v.  Cock,  4  Mer.  70. 
Richardson  ».  Richardson,  14  Sim.  536. 
Att.-Gen.  v.  Fletcher,  L.  B.  13  Eq.  138. 
A  gift  to  two,  ' '  with  benefit  of  sur- 
vivorship," as  to  a  moiety  is  a  tenancy 
in  common  :  Paterson  v.  Rolland,  38 
Beav.  847.  See  also  Haddelsey  v. 
Adams,  33  Beav.  366.  Ryves  v.  Ryves, 
L.  R.  11  Eq.  539.  A  gift  of  a  residue 
to  be  equally  disposed  of  between  five 
of  the  testator's  children,  whom  he 
named,  is  a  gift  to  them  as  tenants  in 
common  :  In  the  Goods  of  Pile,  3  Sw. 
&  Tr.  638.  See  further  as  to  what  are 
words  of  severance,  Armstrong  v.  Arm- 
strong, L.  R.  7  Eq.  518.  Re  Wilford's 
Estate,  11  C.  D.  367. 

(«)  Robertson  v.  Eraser,  L.  R.  6  Ch. 
696. 

(/)  Woodgate  v.  Unwin,  4  Sim.  139. 
This  reason  is  ill-founded  (see  Ken- 
worthy  ».  Ward,  11  Hare,  196. 
M'Gregor  ®.  M'Gregor,  1  De  G.  F.  & 
J.  63).  But  the  decision  itself,  may,  it 
should  seem,  be  supported  on  the  ground 
that  all  joint  tenants  must  take  the  same 
quantity  of  interest,  whereas  in  that 
case  some  of  the  co-tenants  might  take 
vested,  others  contingent  interests,  ibid. 
Where,  however,  there  is  a  gift  to  A. 
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ever,  words  which,  according  to  the  ordinary  rule,  constitute  a  tenancy 
in  common,  are  combined  with,  or  followed  by,  others  which  would 
make  a  tenancy  in  common  inconsistent  with  the  manifest  design  or 
the  subsequent  bequest  of  the  testator,  they  may  be  taken  to  indicate, 
not  the  nature,  but  the  proportion  of  the  interest  each  party  is  to 
take  :  As  where  there  is  a  bequest  to  two  persons  "  respectively  in 
equal  shares  "  of  the  interest  and  dividends  only  of  the  residue  of  the 
testator's  estate,  and  the  corpus  of  the  residue  is  not  to  be  divided  or 
possessed  until  after  the  decease  of  the  two,  and  then  it  is  to  be 
divided  amongst  such  of  their  children  only  as  shall  be  living  at  the 
death  of  the  survivor,  per  capita  and  not  per  stirpes  {g). 

A  considerable  difficulty  arises  where  words  of  severance  are  used 
»  in  the  bequest,  sufficient  to  constitute  a  case  of  tenancy 

Words     of     6ur-    .  .,■.  -,        r  .,.. 

Tivorshipitowhat  in  common,  accompanied  by  words  of  survivorship,  in- 
consistent with  such  a  tenancy ;  as  if  a  residue  be  be- 
queathed to  two  or  more  equally  to  be  divided  between  them,  and  the 
survivors  or  survivor  of  them  (h).  In  Cripps  v.  Wolcott  («),  Sir  J. 
Leach,  V.-C,  said,  that  he  considered  it  now  settled,  that  in  the  case 
of  such  a  bequest,  if  there  be  no  special  intent  to  be  found  in  the  will, 
the  survivorship  is  to  be  referred  to  the  period  of  division  :  And  that 
if  no  *previous  interest  be  given  in  the  legacy,  then  the  period  of 
division  is  the  death  of  the  testator,  and  the  survivors  at  his  death 
will  take  the  whole  legacy  :  But,  if  a  previous  life  estate  be  given,  then 
the  period  of  division  is  the  death  of  tenant  for  life,-and  the  survivors 
at  such  death  will  take  the  whole  legacy  {k). 

for  life,  and  afterward  to  his  children,  Appleton  v.  Rowley,  L.  R.  8  Eq.  139. 
and  the  vesting  of  their  shares  is  not  Bryan  v.  Twigg,  L.  R.  3  Ch.  188. 
made  contingent  on  attaining  twenty-  (h)  See  Taafle  v.  Conmee,  10  H.  L.  C. 
one,  they  take  as  joint  tenants,  notwith-  64,  78,  as  to  the  validity  of  such  a  Hm- 
standing  they  came  into  esse  at  different  itation,  and  the  distinction  between  such 
periods  :  Ruck  v.  Barwise,  2  Dr.  &  Sm.  a  survivorship,  and  that  involved  in  an 
510.  estate  of  joint  tenancy.  See  also  Had- 
es') Pearce  v.  Edmeades,  3  Y.  &  C.  delsey  «.  Adams,  22  Beav.  266. 
246.  See  also  Currie  «.  Gould,  4  Beav.  («)  4  Madd.  15. 
117.  McDermott  v.  Wallace,  5  Beav.  (k)  This  rule,  though  certainly  op- 
142.  Vanderplank  ».  King,  3  Hare,  1.  posed  to  several  previous  cases,  and 
Doe  «.  Royle,  13  Q.  B.  100.  Ahrey  v.  regarded  by  very  high  authority  (see 
Newman,  16  Beav.  431.  Begley  «.  the  judgments  of  Lord  Cottenham,  in 
Cook,  3  Drew.  662.  Cranswick  v.  Pearson «.  Casamajor,  1  Maclean  &  Rob. 
Pearson,  31  Beav.  626.  See  also  Ed-  App.  Cases,  714,  and  in  "Wordsworth  v. 
wardes  v.  Jones,  33  Beav.  348.  Re  Wood,4M.&Cr.  645,  and  of  Lord  Camp- 
White's  Trusts,  1  Johns.  656.  Re  bell,  S.  C.  in  Dom.  Proc.  1  H.  L.  C. 
Phene's  Trusts,  L.  R.  5  Eq.  346.  156)  as  not  settled,  has  been  frequently 
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*But  although  the  rule  in  Cripps  v.  Wolcott  is  conformable  to 
reason  and  common  sense,  yet  a  testator  is  not  bound  to  adopt  that 


recognized  and  a3ted  upon,  and  is 
now  fully  established :  See  Dorville  «. 
Wolff,  15  Sim.  510.  Davies  n.  Thorne, 
3  De  G.  &  Sm.  347.  Neath  way  ii.  Reed, 
3  De  G.  M.  &  G.  18.  Spurrell  v.  Spur- 
rell,  11  Hare,  54.  HufEam  e.  Hubbard, 
16  Beav.  579.  McDonald  «.  Bryce, 
ibid.  581.  Carver  v.  Burgess,  18  Beav. 
541 ;  affirmed,  7  De  G.  M.  &  G.  96. 
Stevenson  v.  Gullan,  18  Beav.  590.  Re 
Pritcbard's  Trust,  3  Drew.  163.  Little- 
johns  ®.  Household,  21  Beav.  39.  How- 
ard ®.  Howard,  iHd.  550.  Hind  t>. 
Selby,  33  Beav.  373.  Lill  v.  Lill,  33 
Beav.  446.  Cambridge  ®.  Rous,  35 
Beav.  415.  Nevill «.  Boddam,  38  Beav. 
554.  Hearn  ».  Baker,  3  K.  &.  J.  383. 
Vorley  x,.  Richardson,  8  De  G.  M.  &  G. 
136.  Crawhall's  Trusts,  iUd.  480. 
Knight  V.  Poole,  82  Beav.  548.  Dralse- 
ford  «.  Drakeford,  33  Beav.  43.  Black- 
more  ».  Snee,  1  De  G.  &  J.  454.  Taaffe 
v.  Conmee,  10  H.  L.  C.  64.  Lewis  v. 
Templer,  33  Beav.  635.  See  also  Gibbs 
».  Tait,  8  Sim.  132.     Taylor  «.  Beverley, 

1  Coll.  108.  Watson  v.  England,  15 
Sim.  1.  Turing  n.  Turing,  15  Sim.  139. 
Belt  -B.  Slack,  1  Keen,  238.  Eaton  ». 
Barker,  3  Coll.  134.    WagstafE ».  Crosby, 

2  Coll.  746.  Corneck  v.  Wadman, 
L.  R.  7  Eq.  80.  Marriott  «.  Abell, 
L.  R.  7  Eq.  478.  But  although,  ac- 
cording to  the  doctrine  of  Cripps  v. 
Wolcott,  survivorship  is  to  be  referred 
to  the  period  of  distribution,  that  is, 
where  the  gift  is  immediate  to  the 
death  of  the  testator,  so  as  to  make  it 
merely  a  provision  against  lapse,  yet 
the  doctrine  will  not  apply  if  the  words 
of  the  will  show  that  the  survivorship 
is  to  be  referred  to  a  period  other  than 
that  of  distribution.  Thus  in  Bowers 
«.  Bowers,  L.  R.  5  Ch.  244,  the  Court 
of  Appeal,  reversing  the  decision  of 
Malins,  V.-C,  held  where  there  was  an 


immediate  gift  to  four  residuary  lega- 
tees and  devisees  in  equal  shares,  with 
benefit  of  survivorship  in  case  any  of 
them  should  die  without  issue,  and  in 
case  any  of  them  should  die  leaving 
children,  then  the  shares  whether 
original  or  accruing  of  each  so  dying  to 
go  to  such  children,  that  tlie  clause  of 
survivorship  and  the  limitation  over  to 
the  children  of  the  legatees  were  not 
confined  to  the  lifetime  of  the  testator, 
and  intended  merely  to  guard  against 
lapse,  and  that  the  residuary  legatees 
did  not  upon  surviving  the  testator  at 
once  acquire  indefeasible  interests  in 
their  shares :  and  Lord  Hatherley  in 
his  judgment  repeated  a  disapproval 
which  he  had  previously  expressed  (in 
Cooper  ®.  Cooper,  1  K.  &  J.  658)  of  the 
doctrine  laid  down  in  Clayton  v.  Low, 

5  B.  &  Aid.  656,  that  where  a  testator 
mentions  all  the  contingencies,  so  that 
the  first  taker  must  die  under  some  one 
or  other  of  the  circumstances  mentioned, 
you  are  to  add  them  together  so  as  to 
make  a  certainty,  and  then  treat  the 
case  as  if  the  gift  over  were  simply  in 
case  he  shall  happen  to  die  and  restrict 
the  happening  of  that  event  to  the  testa- 
tor's lifetime  in  order  to  satisfy  the 
words  importing  contingency.  Nor 
does  the  case  of  Home  v.  Pillans,  3  M. 

6  K.  15,  decide  that  indefeasible  vest- 
ing is  not  without  absolute  necessity  to 
be  suspended  beyond  the  period  of  distri- 
bution ;  for  though  the  court  no  doubt 
leans  to  that  construction,  yet  it  cannot 
on  that  ground  depart  from  the  plain 
natural  meaning  of  the  words  which 
the  testator  has  used.  See  Corneck  v. 
Wadman,  L.  R.  7  Eq.  80.  in  which  case 
the  words  "with  benefit  of  survivor- 
ship" were  held  to  refer  to  the  period 
when  the  shares  of  the  children  became 
absolutely  vested  and  not  to  the  time  of 
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mode  of  disposing  of  his  property  ;  and  if  he  express  a  different  inten- 
tion according  to  the  natural  import  of  the  words  of  his  will,  the  court 
must  carry  that  intention  into  effect  {V). 

*It  may  here  be  mentioned,  that  the  word  "  surviving  "  has  been 
Survivor  con-  cOnstrued  "  other,''  to  give  effect  to  the  apparent  inten- 
strue  'ot  er. '  ^^^^  f^^^  Thus  where  a  fund  is  given  between  a  class 
or  number  of  persons  as  tenants  in  common  for  life,  with  interests  in 
the  nature  of  remainders  to  their  children  respectively,  and  a  valid  pro- 
vision is  made  that  in  the  event  of  the  death  and  failure  of  issue  of 
any  of  the  original  takers,  the  share  of  the  original  taker  or  takers  so 
circumstanced  shall  go  to  the  survivors  or  survivor  of  them,  the  words 
"  survivors  or  survivor "  may,  if  the  scheme  of  the  will  requires  it, 
be  considered  as  an  expression  of  contrast  used  for  the  purpose  of  dis- 
tinguishing the  takers  not  so  circumstanced,  and  therefore  as  meaning 
"others  or  other"  (n)  :  *But  the  word  "survivor"  must  receive  its 


payment ;  and  Marriott  «.  Abell,  ibid,. 
478.  The  rule  was  formerly  thought 
to  be  otherwise  as  to  real  estate ;  it  be- 
ing considered  that  indefinite  words 
of  survivorship  should  be  referred  to 
the  death  of  the  testator,  but  it  has 
been  expressly  decided  bj  the  Lords 
Justices  that  the  rule  applies  to  real  as 
well  as  personal  estate :  Ee  Gregson's 
Estate,  3  De  G.  J.  &  Sm.  428,  overrul- 
ing Doe  i>.  Prigg,  8  B.  &  C.  231.  As  to 
the  period  to  which  the  word  "then" 
is  to  be  referred,  in  a  bequest  to  a  class 
of  persons  "  then  living,"  see  Archer  v. 
Jegon,  8  Sim.  446.  Gaskell  «.  Holmes, 
3  Hare,  438.  1  Jarm.  851,  note  {m),  4th 
edition,  and  the  cases  there  cited.  Re 
Eggington's  Trusts,  8  Drewr.  203. 
Olney  «.  Bates,  iUA.  319.  Ante,  p.  *987, 
note  («).  Heasman  ».  Pearse,  L.  R.  11 
Eq.  533,  7  Ch.  660. 

(«  White  «,  Baker,  3  De  G.  F.  & 
J.  55.  Wilmot  V.  Plewitt,  11  Jur.  N. 
S.  830.  Evans  «.  Evans,  35  Beav.  81. 
Thus  the  rule  may  not  be  applicable 
where  the  question  is  as  to  the  effect  of 
words  referring  to  survivorship  in  di- 
vesting a  vested  interest,  especially  in 
instances  of  gifts  to  children  after  the 
determination  of  a  previous  life  estate  : 
[*1332]        [*1333] 


See  Bouverie  ®.  Bouverie,  2  Phill.  Ch. 
C.  349.  Tribe  v.  Newland,  5  D.  G.  M. 
&  G.  336.  Knight  v.  Koight,  35 
Beav.  111.  Evans  «.  Evans,  vM  supra. 
Berry  «.  Briant,  3  Dr.  &  Sm.  1.  So 
where  there  was  a  gift  for  life  followed 
by  a  gift  to  the  surviving  children  of 

B.  &  C,  or  their  heirs  and  assigns,  it 
was  held  that  the  rule  did  not  apply, 
and  that  the  period  of  survivorship  was 
the  death  of  the  testator :  Re  Hopkins' 
Trusts,  3  Hemm.  &  M.  411.  But  it 
must  be  taken  as  the  deliberate  doctrine 
of  the  court  to  apply  the  rule  in  every 
case  where  no  very  cogent  reasons  mili- 
tate against  such  a  construction,  ibid: 
414. 

(m)  See  ante,  p.  *937,  note  (f),  where 
other  cases  on  this  subject  are  set  out. 
(n)  The  case  of  Lucena  v.  Lucena,  7 

C.  D.  255,  seems  to  establish  the  follow- 
ing propositions  :  (i.)  That  where  there 
is  a  gift  to  childen  in  shares,  and  a  gift 
over  to  the  surviving  children  of  the 
share  or  shares  of  those  dying  without 
issue, 'coupled  with  a  gift  over  in  the 
case  of  all  the  children  dying  without 
issue,  the  word  "surviving"  will,  in 
the  absence  of  anything  in  the  will 
to  show  a  contrary  intention,  be  con- 
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natural  construction,  and  not  be  read  as  meaning  "  other,"  unless  the 
nature  *of  the  disposition  itself,  or  the  context  of  the  will,  renders  a 


strued  "  other."  (ii.)  That  this  con- 
struction will  obtain  even  though  some 
of  the  shares  are  settled  and  some  not. 
(iii.)  That,  if  all  the  shares  are  settled, 
the  word  "surviving"  may  be  con- 
strued not  as  "  others,"  but  as  meaning 
those  who  survive  actually  in  person, 
or  figuratively  in  issue,  taking  an  inter- 
est under  the  will ;  but  that,  if  some 
shares  are  settled  and  some  are  not, 
this  construction  is  not  admissible.  In 
the  absence  of  a  gift  over  in  the  event 
of  the  death  of  all  the  children  of  the 
testator  taking  shares  under  the  will, 
the-fact  that  the  original  shares  are  all 
settled  by  the  will,  and  that  the  accru- 
ing shares  which  the  survivors  take  in 
the  share  of  a  child  who  dies  without 
issue  are  settled  in  the  same  way  as  the 
original  shares,  is  not  by  itself  sufficient 
to  show  that  the  word  "  survivors  "  is 
used  otherwise  than  in  its  proper  sense. 
Re  Benn,  39  0.  D.  839.  There  are 
cases  which  seem  to  support  the  conten- 
tion that  a  settlement  of  shares  without 
an  ultimate  gift  over  is  sufficient,  but  it 
has  never  been  decided  that  it  is  so, 
and  none  of  the  latter  cases  tend  to 
recognize  it  as  by  itself  sufficient,  'per 
Cotton,  L.  J.,  ibid.  It  will  be  observed 
that  in  Waite  v.  Littlewood,  L.  R.  8 
Ch.  70,  the  case  in  which  Lord  Selborne 
first  suggested  what  may  be  called  the 
stirpital  construction  of  the  word  "sur- 
viving "or  "  survivors,"  there  was  an 
ultimate  gift  over  in  the  event  of  the 
death  of  all  the  children.  Wake  v. 
Varah,  2  C.  D.  348,  is  another  instance 
where  the  ultimate  gift  over  on  the 
death  of  all  the  children  of  the  testa- 
tor without  issue  led  to  the  word  ' '  sur- 
vivor," in  a  clause  of  accruer,  being 
construed  "  other."  In  that  case  the 
testator  left  the  residue  of  his  estate  in 
equal  shares  to  his  three  children  for 


their  respective  lives  ;  there  was  an  ac- 
crual clause  and  an  ultimate  gift  over 
in  the  event  of  the  death  of  all  the  chil- 
dren without  issue :  and  the  stirpital 
construction  of  the  accrual  clause  was 
adopted  in  favor  of  the  issue  of  a  child 
of  the  testator,  although  that  child  pre- 
deceased the  last  survivor  of  the  three 
children.  In  Beckwith  ®.  Beckwith, 
46  L.  J.  Ch.  98,  where  the  will  was  very 
similar  but  there  was  no  ultimate  gift 
over  in  the  event  of  the  death  of  all  the 
children,  the  court  construed  "surviv- 
or "  strictly,  and  refused  to  adopt  the 
stirpital  construction.  The  importance 
of  the  gift  over  on  failure  of  issue  of 
all  the  objects  as  justifying  the  con- 
struction of  "surviving"  or  "surviv- 
ors" otherwise  than  literally,  is  dwelt 
on  by  Kay,  J.,  in  his  judgment  in  Re 
Bowman,  41  C.  D.  535,  531,  where  he 
says  that  the  decisions  seem  to  him  to 
establish  the  following  propositions  : 
(1.)  "Where  the  gift  is  to  A.,  B.,  and  C, 
equally  for  their  respective  lives,  and 
after  the  death  of  any  to  his  chil- 
dren, but  if  any  die  without  children  to 
the  survivors  for  life  with  remainder  to 
their  children,  only  children  of  survivors 
can  take  under  the  gift  over.  See  Re 
Horner's  Estate,  19  0.  D.  186.  Re 
Benn,  39  C.  D.  839.  (3.)  If  to  similar 
words  there  is  added  a  limitation  over, 
if  all  the  tenants  for  life  die  without 
children,  then  the  children  of  a  prede- 
ceased tenant  for  life  participate  in  the 
share  of  one  who  dies  without  children 
after  their  parent.  See  Waite  v.  Little- 
wood,  L.  R.  8  Ch.  70.  Wake  «.  Varah, 
3  C.  D.  348.  Badger  ».  Gregory,  L. 
R.  8  Bq.  78.  (3.)  They  also  participate, 
although  there  is  no  general  gift  over, 
where  the  limitations  are  to  A. ,  B.,  and 
C,  equally  for  their  respective  lives  and 
after  the  death  of  any  to  his  children, 
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depai'ture  necessary  to  effectuate  the  apparent  intention  of  the  tes- 
tator (o). 

In  Barber  v.  Barber  (/»),  a  testator  by  his  will  directed,  that  in  the 

event  of  the  death  of  his  son  and  daughter  under  *twenty- 
case  of  a  gift  as  one,  the  property  bequeathed  to  them  should  devolve 

on  and  become  the  property  of  four  persons,  each  par- 
ticularly named  and  described,  to  be  divided  betwixt  them  in  equal 
proportions,  and  to  their  heirs  forever  ;  which  last  mentioned  four 


and  if  any  die  without  children  to  the 
surviving  tenants  for  life  and  their  re- 
spective children,  in  the  same  manner 
as  their  original  shares.     See  Hodge  «. 
Foot,  34  Beav.  349.  Re  Walker's  Estate, 
13  C.  D.  205.    It  will  be  seen  from  the 
above    propositions    that    the  learned 
judge  does  not  consider  a  general  gift 
over  on  the  extinction  of  the  class  an  ab- 
solute sine  qua  non.    It  will  be  remem- 
bered, as  is  pointed  out  in  this  judg- 
ment, that  although  there  may  be  older 
decisions  which    seem   to    show  that 
"  survivors  "  may  easily  be  construed 
"others,"  yet  the  tendency  of  modern 
decisions  is  to  adhere  as  closely  as  may 
be  to  a  literal  construction,  and  only  in 
cases  of  ambiguity  to  adopt  that  pos- 
sible meaning  of  words,  which  is  most 
in  conformity  with  the  general  scheme 
of  the  will,  and  avoid  the  consequence 
which  the  testator  can  hardly  have  de- 
liberately intended.     So  again,  in  the 
recent  case  of  King  n.  Frost,  15  A.  C. 
548,  Lord  Maonaghten  says   that    the 
construction  of  the  words  "survivors 
and  survivor  "  as  "  others  or  other"  is 
not  to  be  adopted,  unless  it  is  required 
to  carry  out  an  intention  apparent  on 
the  face  of  the  will  which  would  other- 
wise remain  unfulfilled .    It  will  be  ob- 
served in  that  case  it  was  sought  as  an 
alternative    construction     to    construe 
"survivor"  aa  "longest  liver,"  and  to 
say  that  the  "  longest  liver  "  dying  with- 
out issue,  took  under  the  accruer  clause 
the  share  which  had  been  given  to  him 
for  life  with  remainder  to  his  children 
[*1335] 


in  tail,  on  his  own  death  as  the  survivor. 
This  construction  was  based  on  de- 
cisions of  Jessel,  M.  R.,  in  Madan  «. 
Taylor,  45  L.  J.  Ch.  539,  of  Fry,  J.,  in 
Davidson  «.  Kimpton,  18  C.  D.  213, 
and  of  Chitty,  J.,  in  Re  Roper's  Estate, 
41  C.  D.  409,  but  Lord  Macnaghten  re- 
fused to  adopt  this  construction  whereby 
the  longest  liver  as  survivor  would  on 
his  own  death  without  issue  take  inde- 
feasibly  the  share  originally  intended 
for  him  and  his  children.  The  view 
adopted  by  Lord  Macnaghten  adverse  to 
the  decisions  in  the  above  cases  seems 
to  have  been  the  view  adopted  by  Kay, 
J.,  in  Re  Mortimer,  54  L.  J.  Ch.  414, 
and  North,  J.,  in  Askew  ®.  Askew,  57 
L.  J.  Ch.  629,  subsequently  to  the  de- 
cision of  Jessel,  M.  R.,  and  also  the 
view  adopted  by  Sir  W.  Page  Wood  in 
Re  Corbett's  Trusts,  Johns.  591,  prior 
to  that  decision. 

(o)  Crowder  v.  Stone,  3  Russ.  217. 
Cromek  «.  Lumb,  3  Y.  &  Coll.  565. 
Leeming  e.  Sherratt,  2  Hare,  14.  Smith 
®.  Osborne,  6  H.  L.  C.  375,  393.  Re 
Horner's  Estate,  19  C.  D.  186.  Re 
Benn,  29  C.  D.  839.  "  Survivors"  has 
never  been  read  "  others  "  when  the  gift 
over  is  to  a  separate  and  distinct  class : 
Be  Garagnol  v.  Liardet,  3J  Beav.  608. 
When  the  word  "survivor  "  is  applied 
to  a  class  of  persons  and  individuals  of 
that  class  are  named,  its  natural  mean- 
ing is  "the  longest  liver  of  those  who 
are  named  : "  Taafle  v.  Oonmee,  10  H. 
L.  C.  64. 

{p)  3  My.  &  Cr.  688. 
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persons  he  appointed  executors,  and  he  afterward  appointed  two 
other  executors  :  One  of  the  four  persons,  and  also  both  of  the  after 
appointed  executors,  renounced  probate,  and  declined  to  act :  It  was 
not  disputed  that  the  bequest  made  to  these  four  persons  was  made 
to  them  as  executors  :  that  is,  on  condition  that  they  took  upon  them- 
selves that  office,  and  consequently,  that  the  one  who  had  renounced 
could  not  claim  his  share  (q)  :  But  on  the  one  hand,  it  was  insisted 
that  his  share  was  a  lapsed  legacy,  and  went  to  the  next  of  kin  of  the 
testator  ;  while,  on  the  other  hand,  the  three  other  persons  named  as 
residuary  legatees  with  him  who  had  renounced,  contended  that  they 
were  entitled  to  the  residue  in  thirds,  including,  therefore,  the  share 
destined  for  him  :  Lord  Cottenham  decided  that  they  were  not  so 
entitled,  but  that  the  share  had  become  undisposed  of,  and  belonged 
to  the  next  of  kin  :  And  his  lordship,  in  giving  judgment,  made  the 
following  observations  : 

"  The  question  to  be  decided  is,  who  are  the  legatees  ?  It  is  quite 
•clear  that,  if  the  legatees  had  not  been  appointed  executors  the  gift 
to  them  would  have  created  a  tenancy  in  common,  and  therefore,  that, 
upon  the  failure  of  the  gift  to  any  one,  his  share  would  have  been 
undisposed  of,  and  that  the  three  others  could  not  have  claimed. 
And  it  is  equally  clear  that,  if  any  other  condition  had  been  imposed 
upon  these  four  tenants  in  common,  upon  which  their  title  to  the 
legacy  was  to  depend,  and  one  had  refused  to  perform  the  condition, 
his  share  would  have  been  undisposed  of,  and  that  the  other  three 
•could  not  have  claimed  it.  The  ground  upon  which  the  title  of  the 
executors  who  proved  is  rested,  leaves  these  propositions  untouched : 
for  it  stands  upon  this  ground,  that  the  gift  is  to  a  class,  and  that  the 
three  executors  who  proved  constituted  the  class  :  and  it  was  con- 
tended that  *there  was  no  distinction  between  a  gift  to  executors  as 
tenants  in  common,  and  a  gift  to  certain  persons  as  tenants  in  common 
■who  are  afterward  appointed  executors. 

"  This,  as  all  other  questions  of  construction,  must  depend  upon  the 
intention.  A  gift  to  a  class  implies  an  intention  to  benefit  those  who 
•constitute  the  class,  and  to  exclude  all  others  ;  but  a  gift  to  individuals 
described  by  their  several  names  and  descriptions,  though  they  may 
together  constitute  a  class,  implies  an  intention  to  benefit  the  indi- 
•Tiduals  named.  In  a  gift  to  a  class  you  look  to  the  description,  and 
inquire  what  individuals  answer  to  it ;  and  those  who  do  answer  to  it 
are  the  legatees  described.  But  if  the  parties  to  whom  the  legacy  is 
;given  be  not  described  as  a  class,  but  by  their  individual  names  and 

(q)  See  ante,  p.  *1147. 
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additions,  though  together  constituting  a  class,  those  who  may  con- 
stitute the  class  at  any  particular  time  may  not,  in  any  respect,  cor- 
respond with  the  description  of  the  individuals  named  as  legatees.. 
If  a  testator  give  a  legacy  to  be  divided  amongst  the  children  of  A.  at 
a  particular  time,  those  who  constitute  the  class  at  the  time  will  take ;. 
but  if  the  legacy  be  given  to  B.,  C,  and  D.,  children  of  A.,  as  tenants 
in  common,  and  one  die  before  the  testator,  the  survivors  will  not  take 
the  share  of  the  deceased  child.  The  question  must  be,  was  the  inten- 
tion to  bequeath  to  those  who  might  at  the  time  constitute  the  class, 
or  to  certain  individuals,  who,  it  was  supposed,  would  constitute  it? 
Such  would  appear' to  be  the  question  to  be  asked,  and  the  point  to 
be  ascertained  :  but  the  more  important  inquiry  is,  whether  the 
authorities  justify  and  support  this  view  of  the  case. 

"In  Page  v.  Page  (r),  decided  by  Lord  King  in  1728,  and  approved 
by  Lord  Talbot  in  1734,  there  was  the  gift  of  a  residue  to  six  persons, 
to  each  one-sixth  ;  and  they  were  appointed  executors  :  It  was  held 
that  the  one-sixth  of  one  who  died  in  the  lifetime  of  the  testatoi- 
lapsed  for  the  next  of  kin.  In  this  case  there  is  a  gift  to  four  equally,, 
to  be  divided  betwixt  them,  i.  e.  to  each  one-fourth.  In  Owen  v. 
Owen  (s),  *the  testator  gave  the  residue  of  his  estate  to  his  two  nieces,, 
to  be  equally  divided  between  them,  and  appointed  them  executrixes  : 
One  died  in  the  testator's  lifetime  :  And  Lord  Hardwicke  said  that  he 
had  followed  Page  v.  Page  in  Holderness  v.  Reyner ;  and  that  the- 
reasoning  of  Sir  J.  Jekyll,  in  Hunt  v.  Berkley  [t),  could  not  be  sup- 
ported ;  and  held  that  the  share  intended  for  the  deceased  niece  lapsed 
for  the  benefit  of  the  next  of  kin,  and  did  not  go  to  the  surviving- 
niece. 

"In  Knight  v.  Gould  (m),  the  gift  was  of  the  residue  'to  my  execu- 
tors hereinafter  named,  to  pay  my  debts,  legacies,  &c.,  and  also  tO' 
recompense  them  for  their  trouble,  equally  between  them  ; '  and  three 
pei-sons  were  then  named  executors,  one  of  whom  died  in  the  testator's, 
lifetime  :  And  Sir  John  Leach  first,  and  Lord  Brougham,  upon  appeal, 
held,  that  the  two  survivors  were  entitled  to  the  whole :  The  latter 
relied  upon  two  grounds  principally  ;  first,  that  the  persons  to  take 
were  those  who  were  to  perform  the  duties,  and  the  survivors  were- 
such  persons  ;  secondly,  that  the  gift  was  to  the  executors  as  a  class 
in  terms  ;  for  the  words  '  hereinafter  named  '  were  mere  surplusage,, 
inasmuch  as  the  result  would  have  been  the  same  if  they  had  been- 

(r)  3  P.  Wms.  489.     Ante,  p.  *1336.  (t)  Mosely,  47.     8.  C.  1  Eq.  Abr.  243.. 

(«)  1  Atk.  494.    Ante,-^.  *1080.  \v)  2  Mylne  &  Keen,  295.    See  anU,. 

p.  *1082. 
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omitted,  it  being  absolutely  necessary  to  name  them  in  order  to  appoint 
them.  In  that  case  the  gift  was  to  executoi's  described  as  such,  in 
this  it  is  to  individuals  particularly  named  and  described.  In  that,, 
the  fund  given  was  what  should  remain  after  part  had  been  admin- 
istered. Those  who  were  to  take  and  those  who  were  to  administer 
were  considered  as  identical. 

"  The  result,  therefore,  of  the  authorities,  supposing  them  strictly 
to  apply,  is  in  favor  of  the  claim  of  the  next  of  kin.  There  is  the 
case  of  Page  v.  Page,  decided  by  Lord  King  and  approved  by  Lord 
Talbot,  and  in  two  cases  approved  and  acted  upon  by  Lord  Hardwicke  ;, 
whereas,  in  support  of  the  claim  of  the  acting  executors,  there  is  only 
the  case  of  Hunt  v.  Berkley,  decided,  indeed,  by  a  high  authority,  Sir 
*Joseph  Jekyll,  but  disapproved  by  Lord  Hardwicke,  and  overruled 
by  every  subsequent  case  in  which  the  point  has  arisen.  It  is  also  tO' 
be  observed  that  the  case  of  Hunt  v.  Berkley  would  not,  if  it  were 
clearly  a  right  decision,  necessarily  govern  the  present  case  ;  because, 
in  that  case,  the  residuary  legatees  and  the  executors  were  the  same, 
and  the  decision  must  have  proceeded  upon  this,  that  the  testator  did,, 
in  fact,  intend  to  give  the  residue  to  whomsoever  of  the  parties  named 
might  be  his  executors.  But  it  is  clear  that,  if  Page  w.  Page,  Holder- 
ness  v.  Reyner,  and  Owen  v.  Owen,  be  right,  they  necessarily  include 
the  present  case  ;  the  claims  of  the  next  of  kin  being  much  stronger 
in  this  case  than  in  any  of  those  :  inasmuch  as,  in  all  those  cases,  those 
named  residuary  legatees  and  executors  were  the  same  ;  so  that  the 
question  might  arise,  whether  the  intention  was  to  give  the  residue  to 
the  individuals,  or  to  the  class  which  they  composed  :  whereas,  in  the 
present  case,  the  residuary  legatees  do  not  constitute  any  class  to 
which  a  name  can  be  given,  without  including  the  description  of 
residuary  legatees.  If  the  three  surviving  executors  to  whom  the 
share  of  the  residue  was  given  are  entitled,  they  must  be  so  entitled  as 
constituting  the  class  intended  to  be  benefited  :  but  what  is  the  class 
which  they  so  constitute  ?  Not  the  executors  ;  because  there  were 
two  other  executors  named  besides  the  persons  intended  to  be  so 
benefited  ;  and  although  the  two  others  also  declined  to  prove,  so  that 
the  three,  in  fact,  are  the  only  acting  executors,  yet  the  class  of  execu- 
tors, as  contemplated  by  the  testator,  consisted  of  six  ;  and  there  was 
clearly  no  intention  to  give  the  benefit  to  such  of  the  six  as  might  act 
as  executors,  for  that  might  have  given  the  benefit  to  the  two.  This 
case,  therefore,  has  nothing  in  common  with  Knight  v.  Gould,  or  any 
other  case  in  which  the  gift  has  been  construed  to  be  in  favor  of  such 
as  might  act  as  executors.     If,  then,  the  class  intended  to  take  be  not 
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such  as  might,  at  the  time,  be  the  executors,  it  must  be  such  of  the 
executors  named  as  might,  at  the  time,  be  also  of  the  number  of  the 
residuary  legatees  named  ;  but  that  is  only  *another  mode  of  describ- 
ing the  residuary  legatees  ;  and,  if  their  situation  as  residuary  legatees 
be  considered,  they  are  only  tenants  in  common  of  the  residue,  between 
whom  there  can  be  no  survivorship. 

"  There  seems  also  to  be  some  confusion  in  terms  in  considering 
legatees  as  constituting,  as  such,  a  class  for  the  purpbse  in  question. 
They  have  no  existence  as  a  class,  except  under  the  description  in  the 
Will.  To  such  persons  a  testator  may  undoubtedly  give  a  right  of 
survivorship  inter  se,hj  expressly  directing  it,  or  by  creating  a  joint 
tenancy.  The  first  the  testator  in  this  case  has  not  done,  and  the 
second  he  has,  in  terms,  excluded,  by  creating  a  tenancy  in  common  ; 
and  he  could  not  have  intended  that  those  who  proved  should  take 
the  whole  in  the  event  of  some  not  proving,  and  not  in  the  event 
of  their  dying  before  him.  To  effectuate  a  gift  to  those  of  the  class 
he  has  himself  constituted,  who  may  be  in  a  condition  to  take  at  a 
particular  time,  he  must  have  used  expressions  from  which  that 
intention  may  be  fairly  deduced.  Such  an  intention  cannot  be 
deduced  from  a  gift  to  four  persons  by  name,  between  whom  the 
share  of  the  residue  is  to  be  divided  "  (x). 

It  must  here  be  observed,  that  where  co-executors  take  a  residue  in 
,   that  character,  they  take  as  ioint  tenants  :  Therefore  if 

In  caae  of  eeveral  '  *^  J 

executors  entitled  one  of  them  dies  after  the  death  of  the  testator,  but 

as    such    to   the  ' 

residue;  before    the    severance    of    the    joint    tenancy   in    the 

residue,  his  share  will  survive  to  his  co-executors,  and  his  own  ex- 
ecutors or  administrators  will  be  excluded,  as  well  as  the  next  of 
kin  of  the  testator  (y).  Thus,  in  Baldwyn  v.  Johnson  (s),  where 
*two  executors  divided  a  part  of  the  testator's  property,  but  lodged 
a  sum  in  the  funds  for  securing  the  payment  of  an  annuity  ;  it  was 
holden,  that  as  to  this  they  were  joint  tenants,  and  that  it  should 
survive  upon  the  death  of  one  to  the  other  (a).     So  in  Griffiths  v. 

(x)  See  also  Re  Gibson,  2  Johns.  &  class  as  shall  be  living  at  the  death  of 

H.  656,  and  the  dictum  of  Wood,  Y.-C,  the  testator.     Habergham  «.  Ridehalgh, 

as  to  the  case  of  Knight  i).  Gould,  ante,  L.  R.  9  Eq.  395,  400. 

p.  *1083,  note  {d).     See  also  ibid.,  and  (p)  Frewen«.  Relfe,  2  Bro.  C.  C.  220. 

ante,  p.  *1081,  note  (v),  where  the  cases  "White    v.   Williams,  3    V.   &   B.   72. 

are  collected  as  to  what  Is  a  gift  to  a  S.  C.  Cooper,  58.    See  also  the  judg- 

class.    See  further  Goulds;.  Kemp,  pos<,  mentof  Lord  Brougham,  in  Knight  «. 

p.  *1340,  and  Re  Colley's  Trusts,  L.  R.  Gould,  2  M.  &  K.  299-303. 

1  Eq.  496.    "Where  there  is  a  gift  to  a  (a)  3  Bro.  C.  C.  455. 

class,  that  means  a  gift  to  such  of  the  (a)  But  in  Partridge*.  Pawlet,  1  Atk. 
[*1339']         [*1340] 
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Hamilton  (5),  all  the  executors  died  except  two,  Hoare  and  Griffiths  : 
Hoare  alone  proved  and  died  ;  After  his  death  Griffiths  proved  : 
And  he  was  declared  entitled,  as  surviving  executor,  to  all  the 
testator's  personal  estate  not  reduced  into  possession  and  divided 
^before  the  death  of  Hoare. 

The  question  as  to  what  shall  amount  to  a  severance  of  the  joint- 
■tenanoy,  was   much   considered   in  the  case   of   Gould 

-.,  -  wliflt   is    fl  86V6r- 

■y.  Kemp  (c).  There  a  testatrix  bequeathed  the  residue  ance  of  the  joint 
of  her  pi'operty  "  to  my  executors,  hereinafter  named,  to  ™  ^' 
-enable  them  to  pay  my  debts,  legacies,  funeral,  and  testamentary 
charges,  and  also  to  recompense  them  for  their  trouble,  equally 
between  them.  I  do  nominate,  constitute,  and  appoint  my  said 
trustees,  James  Kemp,  James  Kemp  the  younger,  and  John  Prior 
Ward,  to  be  executors  of  this  my  Will  : "  James  Kemp  the  elder  died 
in  the  lifetime  of  the  testatrix  ;  and  it  was  held,  that  as  the  gift  was 
to  the  three,  as  a  class,  in  their  official  character,  the  whole  residue 
vested  in  the  two  survivors  (c?)  :  James  Kemp  the  younger  and  Ward 
proved  the  will,  and  took  on  them  the  office  of  executors  :  Some 
years  afterward,  but  before  any  severance  of  the  residuary  property 
had  been  made,  a  letter  was  written  and  delivered  by  Kemp  to  Ward, 
Tvho  at  the  time  was  confined  to  his  bed  by  sickness,  engaging  to 
secure  to  his  family,  in  any  way  he  might  desire  by  his  will,  a  moiety  of 
the  property  bequeathed  to  them  by  the  will  of  their  testatrix  :  And 
it  was  held  by  Sir  John  Leach,  M.  R.,  and  afterward  by  *Lord 
Brougham,  on  appeal,  that  this  letter  amounted  to  a  severance  of  the 
joint  tenancy. 

Again,  where  leasehold  property  was  given  by  will  to  two  sisters  as 
joint  tenants  and  they  mutually  agreed  to  bequeath  it  in  trust  for 
■each  other  for  life  and  for  their  nieces  after  the  death  of  the  survivor, 
and,  one  sister  having  died,  the  survivor  made  a  will  giving  the  prop- 
erty in  a  different  manner,  it  was  held  that  the  agreement  between 
the  sisters,  carried  out  by  the  making  of  the  will,  severed  the  joint 
tenancy  and  that  the  property  must  be  administered  on  the  footing  of 
a  tenancy  in  common  (e). 

The  several  receipts  by  joint-tenants  of  a  portion  of  the  trust  fund 

467,  Lord  Hardwicke  laid  it  down  as  a  (J)  13  Ves.  398. 

rule,  that  if  two  tenants  in  common  (c)  3  M.  &  K.  304. 

put  out  money  as  joint  executors,  it  {d)  See  »«««,  p.  *1083. 

shall  not  survive,  but  shall  go  respect-  («)  Ee  Wilford's  Estate,    11   C.    D. 


ively  to   those   persons  who  are   the 
•proper  representatives  of  each 


367. 

[*1341] 


822 


Of  the  Payment  of  the  Residue.     [Pt.  III.  Bk.  III. 


does  not  destroy  the  joint  tenancy  as  to  the  remainder  of  the  fund  (/"). 
Nor  does  the  employment  by  them  of  the  estates  ^^^^  .^  ^^^  ^ 
bequeathed  in  their  partnership  trade  (g).  Nor  is  the  j^Jft'teSIncy  ""^ 
marriage  of  one  of  them  being  a  daughter  a  severance, 
unless  the  marriage  divests  the  property  from  the  wife  and  vests  it  in 
the  husband  (A). 


(/)  Leak  «.  McDowall,  32  Beav.  38. 

(g)  Brown  ».  Oakshott,  24  Beav.  354. 
See  further  as  to  what  amounts  to  a 
severance  of  joint  tenancy,  Williams  n. 
Hensman,  1  Johns.  &  H.  546.  Cald- 
well «.  Fellowes,  L.  R.  9  Eq.  410. 
Baillie  «.  Treharne,  17  C.  D.  388. 

(^)  Re  Butler,  38  C.  D.  286  (overrul- 
ing on  this  point  Baillie  i).  Treharne, 
17  C.  D.  388).  From  which  case  it  ap- 
pears that  by  the  common  law  marriage 
efEecta  a  severance  only  with  regard  to 


the  chattels  personal  in  possession  of 
the  wife,  not  with  regard  to  chattels. 
real,  or  choses  in  action.  See  also  Re 
Barton's  Will,  10  Hare,  13,  and  Arm- 
strong B.  ■  Armstrong,  L.  R.  7  Eq.  518. 
But  since  the  passing  of  the  Married 
Women's  Property  Act,  1882,  marriage, 
it  would  seem,  no  longer  operates  as  a 
severance  of  the  wife's  interest  as  joint 
tenant  except  in  case  of  property  of  a 
married  woman  not  affected  by  that 
act. 


f  Besiciuary  bequest —  Vesting.  As  in 
the  case  of  general  legacies  (p.  677, 
note  13,  ubi  supra),  a  residuary  bequest 
vests  in  the  executor,  subject  to  dis- 
tribution, and  not  immediately  in  the 
legatee.  Gundry  v.  Henry,  65  Wis. 
559 ;  Melms  ®.  Pflster,  59  Wis.  186.  If 
the  bequest  is  to  several  as  tenants  in 
common,  the  share  of  one  who  dies  be- 
fore distribution  will  fall  to  his  personal 
representatives.  Marsh  v.  Wheeler,  3 
Edw.  Ch.  156.  Where  the  legatees  are 
ascertained,  the  legacy  will  vest  at  tes- 
tator's death,  although  the  shares  are  to 
be  paid  as  they  arrive  at  the  age  of 
twenty-one,  Emerson  v.  Cutler,  14  Pick. 
108 ;  even  though  the  legatee  dies  before 
that  time,  Putnam  v.  Putnam,  4  Bradf . 
308  ;  or  where  the  residuary  gift  is  to 
take  effect  after  a  life  estate.  Williams 
«.  Freeman,  98  N.  Y.  577.  So,  a  gen- 
eral residuary  bequest  to  ascertained 
persons  will  vest  at  testator's  death, 
although  it  may  take  effect  as  to  certain 
property  only  on  the  happening  of  a 
contingency  (which  occurred  after  the 


residuary  legatee's  death).  Clapp  «. 
Stoughton,  10  Pick.  463;  Matter  of 
Mapes,  30  N.  Y.  Supp.  69;  Vande- 
walker  v.  Rollins,  63  N.  H.  460 ;  Wil- 
liams V.  Kibler,  10  S.  C.  414.  But  if 
the  bequest  is  to  a  class  to  be  ascer- 
tained by  survivorship  or  otherwise  at 
a  future  time,  it  will  not  vest  until  that, 
time.  Matter  of  Denton,  137  N.  Y. 
438 ;  Tillman  v.  Sullivan,  63  How.  Pr. 
355  ;  or  will  vest  at  testator's  death, 
subject  to  be  divested  on  the  contin- 
gency provided  for,  Bowditch  v.  Ajr- 
ault,  138  N.  Y.  222  ;  and  the  income,  if 
not  otherwise  disposed  of,  must  be 
invested  and  accumulate  until  then. 
Hurford  v.  Haines,  67  Md.  240. 

Joint  tenants — Survivo7'ship.  A  re- 
siduary bequest  to  several  jointly  does 
not  lapse  by  the  death  of  any  of  them  be- 
fore the  testator,  but  the  survivors  take 
the  whole.  See  p.  507,  note,  ubi 
supra  J  Smith  ».  Curtis,  5  Dutch.  345  ; 
Robinson  v.  Martin,  3  Yeates  525  ;  Es- 
tate of  Gross,  10  Pa.  St.  360.  So,  if 
the  residue  is  to  be  divided  equally  be- 
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tween  two  classes,  each  class  will  take 
its  own  share,  if  any  of  the  class  sur- 
vive the  testator,  Markells  v.  Markells, 
33  Gratt.  544 ;  Holbrook  v.  Harrington, 
16  Gray  103  ;  whether  members  of  the 
class  drop  out  by  lapse  or  by  ademp- 
tion (the  testator  paying  them  ofE  and 
taking  their  release).  Gray  ®.  Bailey, 
43  Ind.  349.  But  after  actual  convey- 
ance to  them  of  the  land  devised,  they 
will  hold  as  tenants  in  common.  How 
«.  "Waldron,  98  Mass.  281.  On  the 
other  hand,  shares  bequeathed  to  several 
by  name  go  to  them  as  tenants  in  com- 
mon, and  not  as  joint  tenants,  and  are 
subject  to  lapse.  Hand  v.  Marcy,  1 
Stew.  (N.  J.)  59  ;  Ward  ®.  Dodd,  14 
Id.  414 ;  Langstroth  v.  Golding,  Id.  49  ; 
Garthwaite  v.  Lewis,  10  C.  E.  Gr.  851 ; 
unless  the  intention  of  the  testator  is 
plainly  to  give  to  them  as  a  class,  «.  g., 
in  a  devise  to  two  nephews  (by  name)  of 
one  share  of  the  residue,  "to  be  paid 
them  when  they  come  of  age.''  Put- 
nam ».  Putnam,  4  Bradf.  308.  See  too, 
Loring  v.  Coolidge,  99  Mass.  191. 

By  statute,  in  many  states,  a  devise  to 
two  or  more  persons,  unless  otherwise 
expressed  creates  a  tenancy  in  com- 
mon, niinois  (1891  E.  8.  c.  30,  §  5), 
I<ywa  (1888  Code,  §  1939),  Maine.  (1883 
E.  S.  c.  73,  §  7),  Maryland  (1888  P.  G. 
L.  Art.  51,  §  13),  Massaehusem  (1883 
P.  S.  c.  126,  §  5),  Miehigan  (1882  An. 
Stats.  §  5560),  Minnesota  (1891  Stats. 
§  3958),  Mississippi  (1893  An.  Code,  § 
2441),  Mw  Hampshire  (1891  P.  S.  c. 
137,  §  14),  New  Jersey  (1877  Eev.  p. 
167),  New  York  (1  E.  S.  727,  §  44), 
Bliode  Island  (1883  P.  S.  c.  96,  §  2). 
Other  states  have  abolished  the  right  of 
survivorship  between  joint  tenants. 
Indiana  (1894  Eev.  §  3341),  Kentucky 
(1887  c.  63,  §  13),  North  Carolina  (1888 
Code,  §  1326),  Pennsylvania  (1833  Purd. 
Dig.  939),  South  Ca/roUna  (1883  G.  S. 
§  1851),  Tennessee  (1884  Code,  §  2817), 
Virginia  (1887  Code,  §  2430),  West  Vir- 
ginia (1891  Code,  c.  71,  §  18).     As  to 


the  effect  of  these  statutes,  see  Burg- 
hart  V.  Turner,  12  Pick.  534 ;  Elliot 
■0.  Carter,  Id.  436  ;  Gilman  v.  Morrill, 
8  Vt.  77  ;  Den  ».  Van  Eiper,  1  Harr. 
(N.  J.)  7  ;  Boston  Franklinite  Co.  v. 
Condit,  4  0.  E.  Gr.  (N.  J.)  394.  But 
they  seem  not  to  apply  to  personal 
property  given  to  two  or  more  without 
words  of  severance.  Gilbert  v.  Eich- 
ards,  7  Vt.  203  ;  3  Kent.  (5th  ed.)  851 ; 
Yard's  Appeal,  86  Pa.  St.  125. 

The  following  words  have  been  held 
to  create  a  tenancy  in  common :  "  To  be 
equally  divided  between  them,"  Gris- 
wold  «.  Johnson,  5  Conn.  363 ;  Briscoe 
1).  McGee,  2  J.  J.  Marsh.  370;  Part- 
ridge V.  Colgate,  3  Harr.  &  McH.  339 ; 
Whiting  V.  Cook,  8  Allen  63 ;  Walker 
«.  Dewing,  8  Pick.  520 ;  Emerson  ®. 
Cutler,  14  Pick.  244  ;  Bender's  Appeal, 

3  Grant  Cas.  310 ;  Evans  «.  Brittain,  3 
Serg.  &  E.  185 ;  Allison  v.  Kurtz,  3 
Watts  185 ;  Drayton  v.  Drayton,  1 
Desaus.  329 ;  "in  equal  shares,"  Dunn 
V.  Bryan,  38  Ga.  154 ;  Eoberts  v. 
Brinker,  4  Dana  573  ;  Gilpin  v.  Hol- 
lingsworth,  8  Md.  190 ;  Westcott  v. 
Cady,  5  Johns.  Ch.  384;  "share  and 
share  alike,"  Irwin  e.  Dunwoody,  17 
Serg.  &  E.  61;  Bunch  v.  Hurst,  3 
Desaus.  288;  "as  a  common  stock," 
Dickson  «.  Dickson,  70  N.  C.  487  ;  "as 
joint  stock,  to  be  equally  divided," 
Weir  «.  Humphries,  4  Ired.  Eq.  364 ; 
"to  share  alike,"  Witmer  v.  Ebersole, 
5  Pa.  St.  458  ;  "to  A.,  B.,  and  C,  her 
part  to  her  children,"  Martin  v.  Smith, 
5Binn.  16;  to  several  by  name  "and 
their  heirs  forever,"  Harrison  ®.  Botts, 

4  Bibb.  420  ;  McPherson  v.  McPherson, 
Addison  327 ;  or  to  several  "their heirs 
and  assigns,"  Sacket  ».  Mallory,  1  Met. 
355;  Dott  «.  Willson,  1  Bay  (S.  C.) 
457;  or  "to  become  the  joint  prop- 
erty of  A.  and  B.  .  .  .  not  to  be  dis- 
posed of,  but  pass  to  their  heirs,"  Bond 
V.  McNifC,  38  N.  Y.  Super.  Ct.  83  ;  or 
"equally  to  A.  and  his  heirs  and  to 
B.  and  his  heirs,  jointly  to  be  enjoyed 
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by  them,  their  heirs  and  assigns  for- 
ever." Evans  d.  Brittain,  3  Serg.  &  R. 
135;  or  to  "  A.  and  B.  jointly,  their 
heirs  and  assigns  forever."  Davis  v. 
Smith,  4  Barring.  68.  But  where  the 
testator  directs  a  division  of  his  prop- 
erty between  six  children  in  equal  parts, 
A.'s  share  to  be  invested  and  the  in- 
come paid  her  for  life,  and  on  her  death 
the  principal  paid  to  her  children,  A. 
does  not  become  a  tenant  in  common 
with  the  others,  and  cannot  maintain  a 
suit  for  partition.  Mead  «.  Jennings, 
46  Mo.  91. 

On  the  other  hand,  cases  are  numer- 
ous in  which  the  residuary  legatees 
are  held  to  take  as  a  class.  In  these 
cases  there  is  no  lapse  by  the  death  of 
one  or  more  members  of  the  class,  but 
survivors  take  the  entire  residue. 
Warner's  Appeal,  39  Conn.  353  ;  BoUes 
V.  Smith,  Id.  317 ;  West  ».  West,  89 
Ind.  539  ;  Holbrook  v.  McCleary,  79 
Ind.  167.  So,  even  a  gift  by  name  to 
testator's  brother  and  sister,  Loring  «. 
Coolidge,  99  Mass.  191  ;  or  to  a  sister- 
in-law  and  her  husband  and  child, 
Manni).  Hyde,  71  Mich.  278  ;  and  there 
may  be  an  express  limitation  over  to  the 
survivors.  Dunn  «.  Bryan,  38  Ga.  154. 
See,  too,  p.  507,  vM  supra. 

JResidue — After  debts  and  legacies.  On 
its  face  the  term ' '  residue  "  imports  the 
right  of  the  debts  and  legacies  to  be  first 
paid.  It  is  the  executor's  duty  to  re- 
serve sufficient  funds  for  the  payment 
of  debts  before  making  any  payment  to 
the  residuary  legatee.  Lewis  v.  Carson, 
93  Mo.  587.  And  the  debts  must  be 
paid,  at  the  expense  of  the  residue,  out 
of  the  property  disposed  of  by  the  will 
rather  than  out  of  property  (after- ac- 
quired land)  as  to  which  the  testator 
died  intestate.  Hayes  v.  Jackson,  6 
Mass.  148. 

So,  particular  legacies  must  be  paid 
before  the  residuary  bequest,  although 
they  follow  it  in  order  of  statement  in 
the  will.    Phelps  v.  Robbing,  40  Conn. 


350 ;  Burke  ®.  Stiles,  65  N.  H.  163. 
So,  a  provision  for  the  legatee's  "  main- 
tenance out  of  the  estate.''  Izard  v. 
Izard,  2  Desaus.  308.  So,  the  executoi- 
should  take  from  the  residuary  legatee 
a  refunding  bond  to  secure  an  annuity, 
although  he  has  reserve  funds  for  the- 
purpose.  Nutter  «.  Vickery,  64  Me. 
490.  So,  the  general  legacies  take  pre- 
cedence of  a  particular  residuary  gift, 
such  as  a  life  estate  in  all  of  the  prop- 
erty, Lepard  «.  Skinner,  58  Conn. 
339  ;  or  of  the  residuary  legatee's  right 
to  lapsed  and  void  legacies.  Wetmore 
«.  St.  Luke's  Hospital,  56  Hun  313. 

The  residue  may,  however,  be  paid 
over  before  particular  legacies,  if  the 
estate  is  ample  and  the  intention  of  the 
testator  is  clear,  Vanderpool  v.  Daven- 
port, 3  Gr.  Ch.  130;  e.  g.,  where  the 
residue  is  clearly  ascertained,  and  the 
time  for  payment  of  the  particular 
legacies  is  postponed  by  the  will, 
Thyng  ®.  Moses,  65  N.  H.  106  ;  King  v. 
King,  14  R.  I.  143  ;  and  the  residuary 
shares  may  be  payable  at  different 
times,  e.  g.,  as  the  several  beneficiaries 
arrive  at  a  certain  age.  Alsop  v.  Rus- 
sell, 38  Conn.  99.  But  until  the  residue 
has  been  safely  ascertained  it  seems 
that  the  court  cannot  make  an  allow- 
ance to  the  wife  and  children  out  of  the 
residuary  income  bequeathed  in  trust 
for  their  support.  Jasper  v.  Jasper,  17 
Or.  590. 

In  general,  the  residue  is  ascertained 
upon  the  settlement  of  the  final  account, 
and  is  not  afterward  chargeable  with 
accruing  interest  on  debts  that  are  left 
unpaid.  Leahy  v.  Cardwell,  14  Or. 
171.  The  residuary  legatee  may  bring 
suit  on  the  executor's  bond.  Williams 
V.  Cushirig,  34  Me.  370  ;  and  may  sue 
the  executor  even  before  settlement  of 
the  estate  on  proof  of  assets  in  hand  and 
payments  made  to  other  residuary  lega- 
tees. Smith  «.  Lambert,  30  Me.  137. 
The  residuary  property  may  be  turned 
over  by  the  executor  to  the  residuary 
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devisee  on  his  giving  sufficient  security 
for  the  payment  of  the  general  legacies. 
Chandler  v.  Batchelder,  61  N.  H.  370. 
See  Vol.  I.,  p.  26,  vM  supra.  On  the 
other  hand,  the  residuary  legatee  is  not 
entitled  to  the  possession  of  the  prop- 
erty, where  it  is  subject  to  a  prior  life 
estate,  Matter  of  Aymer,  5  Dem.  438  ; 
or  to  a  subsequent  right  in  remainder. 
Estate  of  Hamilton,  13  Phila.  300 ;  ex- 
cept on  proper  security. 

Residuary  clause — Sestriciive  words. 
"No  particular  form  of  words  is  neces- 
sary to  constitute  a  residuary  legatee ; 
any  expression  is  sufficient  from  which 
the  testator's  intention  is  discernible 
that  the  person  designated  should  take 
the  surplus."  "Woerner  on  Admn. 
§  462.  The  word  ' '  residue  "  may  itself 
be  construed  to  refer  to  the  general  sur- 
plus, Varden  v.  Hawkins,  59  Miss.  406  ; 
or  to  the  surplus  of  a  particular  fund 
mentioned  in  the  will.  Stannard  v.  Bar- 
num,  51  Md.  440  ;  Fisher  v.  Wister, 
154  Pa.  St.  65.  So,  the  gift  of  "  other 
property  not  herein  otherwise  disposed 
of"  may  be  confined  by  the  context 
to  personal  property.  Newell  v.  Toles, 
17  Hun  76;  Peay  v.  Barber,  1  Hill 
(S.  C.)  97.  "The  residuary  clause" 
referred  to  in  other  parts  of  the  will  is, 
strictly  speaking,  the  general  residuary 
clause  only.  Frame  v.  Willets,  4  Dem. 
368  ;  so,  a  provision  for  gifts  falling 
into  "the  general  fund."  Smith  v. 
Edwards,  88  N.  Y.  92.  A  gift  of  "  all 
testator's  property  "  is  a  residuary  be- 
quest, Harrison  v.  Jewell,  2  Dem.  37 ; 
Matter  of  Drowne,  1  Connoly  163 ;  or 
"the  surplus,"  Lamb  v.  Forsyth,  43 
N.  Y.  S.  R.  112  ;  Delehanty  ».  St.  Vin- 
cent's Orph.  Asylum,  56  Hun  55  ;  or  all 
of  his  "  money,"  Decker  v.  Decker,  131 
111.  341 ;  Estate  of  Miller,  48  Cal. 
165;  or  certain  "proportions"  of  his 
"worldly  estate."  Wilbar  «.  Smith,  5 
Allen  194.  But  "money"  has  been 
held  not  to  include  land  in  Stannard  v. 
Barnum,  51  Md.  440.    And   "all"  of 


some  particular  kind  of  property  will 
be  strictly  construed.  Dunlap  i).  In- 
gram, 4  Jones  Eq.  178.  So,  "  money" 
will  not  convey  slaves.  Dicken  ■».  Cot- 
ton, 2  Dev.  &  B.  Bq.  277.  On  the 
other  hand,  a  gift  to  a  "  residuary  lega- 
tee "of  "  the  property  bequeathed  to  me 
by  my  brother,  and  any  other  property 
that  may  come  into  my  possession," 
will  cover  everything.  Laing  v.  Bar- 
bour, 119  Mass.  523.  So,  a  clause  is  re- 
siduary which  provides  that  if  the  estate 
is  more  than  enough  to  pay  the  lega- 
cies, the  excess  should  be  paid  propor- 
tionally to  them.  Prescott  ■».  Prescott, 
7  Met.  141 ;  Bartlett  v.  Houdlette,  147 
Mass.  25.  A  general  residuary  clause 
in  a  codicil  will  supersede  that  in  the 
will.  Seabrook  v.  Seabrook,  1  Mc- 
Mullen  301.  If,  however,  a  codicil 
provides  only  that  a  fund  in  remainder, 
after  a  life  estate,  ' '  be  disposed  of  in 
conformity  with  my  said  Will,"  it  will 
not  create  a  residuary  bequest  where 
there  is  none  in  the  will,  but  will  leave 
the  property  undisposed  of.  Matter  of 
Rosa,  60  Hun  420. 

A  residuary  bequest  may  be  confined 
by  its  terms  to  particular  property 
only.  So,  it  may  expressly  exclude 
particular  persons  that  would  otherwise 
be  covered  by  its  general  terms,  Dick- 
ison  V.  Dickison,  138  111.  541  ;  or  par- 
ticular property,  DeWitt  «.  Cooper,  18- 
Hun  67;  and  a  fortiori,  property  other- 
wise specifically  devised.  Carter  v. 
Alexander,  71  Mo.  585.  As  to  the 
effect  of  an  enumeration  of  kinds  of 
property,  see  Perry  v.  High,  3  Head 
349 ;  Jarnagin  «.  Conway,  3  Humph. 
50  ;  Godard  «.  Wagner,  3  Strobh.  Eq. 
1  ;  Peaslee  ®.  Fletcher,  60  Vt.  188  r 
Given  11.  Hilton,  95  U.  S.  591 ;  Lover- 
ing  i>.  Lovering,  139  Mass.  97.  So, 
particular  legacies  that  fail,  and  would 
therefore  fall  into  the  residue,  may  be 
excluded  by  express  words,  Hughes  v. 
Allen,  31  Ga.  483  ;  or  by  such  words 
as  "  after  fully  carrying  out  the  pro- 
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"visions  of  tliis  Will."  Stephenson  v. 
Ontario  Orphan  Asylum,  37  Hun  380. 
Void  legacies  have  been  said  not  to  be 
Included  in  a  residue  "  after  paying  the 
legacies,"  in  New  Jersey,  Detweiler  v. 
Hartmann,  10  Stew.  (N.  J.)  347  ;  but 
they  are  so  included  in  Other  states, 
Fite  V.  Beasley,  13  Lea  838  ;  Hulin  «. 
.Squires,  44  N.  T.  S.  R.  334  ;  Kiker  v. 
Cornwell,  113  N.  Y.  115,  where,  how- 
ever, the  gift  was  of  the  residue,  "in- 
■cluding  void  and  lapsed  legacies." 
But,  in  general,  lapsed  legacies  will 
fall  into  the  residue,  although  that  be- 
quest is  made  "  after  payment  of  all 
the  legacies."  Banks  v.  Phelan,  4 
Barb.  80 ;  Hillis  ».  Hillis,  16  Hun  76 ; 
King  «.  WoodhuU,  3  Edw.  Ch.  79; 
Tindall  v.  Tindall,  9  C.  E.  Gr.  513, 
revg.  8  Id.  344;  or  of  "all  my  estate 
not  hereinbefore  devised  and  be- 
queathed." Estate  of  Hinckley,  My- 
rick's  Prob.  189  ;  Matter  of  L'Homme- 
■dieu,  33  Hun  10.  But  see,  contra, 
Hemphill  v.  Moody,  64  Ala.  468.  And 
void  legacies  will  fall  into  a  residue  of 
"all  property  not  specified  in  this  my 
Will,"  Swinton«.  Egleston,  3  Rich.  Eq. 
'301  ;  or  even  of  all  his  property  "  ex- 
cept "  these  and  other  designated  leg- 
acies.   Reeves  e.  Reeves,  5  Lea  653. 

Laipaed  and  mid  legacies.  In  Ala- 
iama,  all  property  undisposed  of  by  will 
goes  as  in  case  of  intestacy  (1886  Code, 
§  1953).  A  devise  to  a  person  or  cor- 
poration incapable  by  law  of  taking 
the  same  goes  to  the  next  of  kin,  the 
residuary  devisee,  the  husband  or  wife, 
■or  the  state,  in  the  order  named.  Id. 
§  1947.  This  covers  a  void  legacy. 
Johnson  ®.  Holifleld,  83  Ala.  133.  In 
California,  a  residuary  legacy  "  em- 
braces only  that  which  remains  after 
all  the  bequests  of  the  Will  are  dis- 
charged "  (Civ.  Code,  §  1857).  In  Colo- 
rado,  a  gift  to  a  child  or  grandchild, 
lapsing  by  death  without  issue  before 
testator's  death,  goes  as  intestate  prop- 
erty (1891  An.  Stats.  §  4660).     In  the 


District  of  Colv/nibia,  lapsed  and  void 
devises  go  to  the  residuary  devisee  (1857 
R.  C.  c.  53,  §  19).  In  Illinois,  a  lapsed 
gift  to  a  child  or  grandchild,  dying 
without  issue  before  testator,  formerly 
went  as  in  case  of  intestacy  (1845  R.  S. 
539,  §  14).  In  Kentucky,  void  gifts  of 
real  or  personal  property  do  not  go  to 
the  residuary  legatee,  but  as  in  case  of 
intestacy  (1887  G.  S.  c.  113,  §  30).  In 
Minnesota,  estate  "not  disposed  of" 
by  will  goes  as  in  case  of  intestacy 
(1891  Stats.  §  5637).  In  Mississippi, 
charitable  devises  which  are  declared 
void  go  to  the  heir  as  though  there 
were  no  will  (1891  An.  Code,  §  4500). 
In  North  Ca/rolina,  lapsed  and  void  de- 
vises go  to  the  residuary  legatee,  unless 
a  contrary  intention  appear  (1883  Code,' 
§  3143).  So,  in  Pennsylvania,  since 
1879  (1888  Purd.  Dig.  p.  171,  §  34). 
So,  in  Virginia  (1887  Code,  §  3524)  and 
West  Virginia  (1891  Code,  c.  91,  §  13). 
In  the  absence  of  statutory  provision 
to  the  contrary,  lapsed  legacies  go  to 
the  residuary  legatee.  Macknet  v. 
Macknet,  9  C.  E.  Gr.  377  ;  Benson  «. 
Benson,  96  N.  T.  499,  revg.  Bullard 
».  Benson,  31  Hun  104 ;  Estate  of 
Powell,  138  Pa.  St.  322 ;  Mann  v.  Hyde, 
71  Mich.  378;  Matter  of  Bonnet,  46 
Hun  539  ;  Kimball  v.  Chappel,  37  Abb. 
N.  C.  437 ;  Matter  of  Batchelder,  147 
Mass.  465  ;  Silcox  v.  Nelson,  24  Ga.  84; 
Thweatt  e.  Redd,  50  Ga.  181 ;  Bendall 
«.  Bendall,  24  Ala.  295  ;  Massey's  Ap- 
peal, 88  Pa.  St.  470  ;  Prescott  «.  Pres- 
cott,  7  Met.  141 ;  King  v.  Strong,  9 
Paige  94  ;  Deford  v.  Deford,  36  Md. 
168 ;  Helms  v.  Pranciscus,  2  Bland 
546  ;  Hays  v.  Wright,  43  Md.  122 ; 
Cox  V.  Harris,  17  Md.  33 ;  Hatcher  v. 
Robertson,  4  Strobh.  Eq.  179;  Cun- 
ningham V.  Cunningham,  18  B.  Mon. 
33  ;  Mabry  v.  Stafford,  88  N.  0.  602  ; 
Taylor  v.  Lucas,  4  Hawks  215 ;  Allison 
V.  Allison,  3  Jones  Eq.  336.  This  ap- 
plies to  lapsed  annuities  as  well  as 
pecuniary  legacies,  Dulaney  v.  Middle- 
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ton,  72  Md.  67  ;  and  to  legacies  to 
tenants  in  common  not  constituting  a 
class.  Collins  v.  Bergen,  15  Stew  (N. 
J.)  57.  But  if  the  residue  is  only  par- 
tial in  its  nature,  a  lapsed  legacy  will 
not  fall  into  it.  Simms  ®.  Garrot,  1 
Dev.  &  B.  Bq.  393. 

A  lapsed  legacy  is  more  readily  in- 
cluded in  a  residuary  clause  than  one 
which  is  void  for  being  against  the 
policy  of  the  law.  Allison  v.  Allison, 
3  Jones  Eq.  336.  But,  in  general,  void 
legacies  also  fall  into  the  residue, 
Booth  V.  Baptist  Church,  136  N.  Y. 
315  ;  Onderdonk  v.  Onderdonk,  137  N. 
T.  196  ;  Vail  «.  Vail,  4  Paige  317 ; 
Matter  of  Bonnet,  46  Hun  539 ;  Mat- 
ter of  Arden,  1  Connoly  159  ;  Crum 
«.  Bliss,  47  Conn.  343 ;  Gallagher  «. 
Bowan,  86  Va.  833  ;  Pool  v.  Harrison, 
18  Ala.  515  ;  Wood  «.  Mitchell,  83  Ga. 
623  ;  Cox  «.  Harris,  17  Md.  33  ;  Barton 
v.  King,  41  Miss.  388 ;  Hamberlin  v. 
Terry,  1  Sm.  •&  M.  Ch.  589  ;  Domestic 
<&c.  Mission's  Appeal,  30  Pa.  St.  425 ; 
Llngan  v.  Carroll,  3  H.  &  McH.  333 ; 
Estate  of  Woolmer,  3  Whart.  477; 
Matter  of  Sargeant,  11  Pa.  St.  8  ;  al- 
though the  testator  supposed  that  it 
was  valid  and  thereby  made  the  resi- 
due greater  than  he  intended.  Thayer 
V.  Wellington,  9  Allen  283.  But  the 
will  may  defeat  the  rule  and  leave  the 
property  clearly  undisposed  of,  to  be 
distributed  as  such.  Craig  v.  Beatty, 
11  S.  C.  375.  Where  the  estate  is  to  be 
converted  into  money  for  the  payment 
of  particular  legacies,  the  heir  is  not 
an  interested  party  to  contest  their 
validity,  as  they  would  go  to  the  residu- 
ary legatee  and  not  to  him  if  declared 
void.  Crerar  ».  Williams,  145  111.  625. 
If,  however,  the  residuary  bequest  is 
not  a  general  one,  but  is  itself  void  as 
to  some  of  the  shares  bequeathed,  other 
void  legacies  will  go  with  such  share 
to  be  distributed  among  the  next  of 
kin,  as  in  case  of  intestacy.  Kerr  v. 
Dougherty,  79  N.  Y.  337. 


Lapsed  and'wid  devises.  At  common 
law  a  distinction  prevailed  between 
devises  of  land  and  legacies  of  personal 
property,  and  the  former  went  in  case 
of  invalidity  or  lapse  to  the  heir,  and 
not  to  the  residuary  devisee.  Yard 
■B.  Murray,  86  Pa.  St.  113 ;  Greene  v. 
Dennis,  6  Conn.  804,  overruling  Crane 
V.  Crane,  3  Root  487  ;  Brewster  ®. 
McCall,  15  Conn.  297 ;  Remington  v. 
American  Bible  Society,  44  Conn.  673  ; 
Adams  v.  Bass,  18  Ga.  130;  Stark- 
weather «.  American  Bible  Society,  73 
111.  50 ;  Woods  v.  Woods,  1  Met.  (Ky.) 
515 ;  Llngan  «.  Carroll,  8  Harr.  &  McH. 
383  ;  Carpenter  «.  Heard,  14  Pick.  449  ; 
Thorn  v.  Coles,  3  Edw.  830  ;  James  v. 
James,  4  Paige  115  ;    Hawley  «.  James, 

5  Paige  318 ;  Van  Cortlandt  v.  Kip, 
1  Hill  590,  affd.  7  Hill  846 ;  Gill  v. 
Brouwer,  37  N.  Y.  549 ;  Downing  v. 
Marshall,  38  N.  Y.  366  ;  Van  Kleeck  d. 
Dutch  Church,   30  Wend.    457,  affg. 

6  Paige  600 ;  Tongue  «.  Nutwell,  13 
Md.  415  ;  S.  C.  17  Md.  312  ;  Lovett  «, 
Lovett,  10  Phila.  537;  Church  v. 
Church,  15  R.  I.  188  ;  Orrick  «.  Boehm, 
49  Md.  73  ;  Kelly  i>.  Nichols  (R.  I.), 
19  L.  R.  A.  413.  So,  Moss  v.  Helsley, 
60  Tex.  426,  where  the  residuary 
devisee  was  "not  to  dispose  of"  the 
lands  otherwise  devised.  In  Ferguson 
V.  Hedges,  1  Harring.  524,  a  distinction, 
not  supported  by  authority,  was  made 
between  lapsed  and  void  devises,  the 
latter  being  held  to  go  to  the  residuary 
devisee,  the  former  to  the  heir.  But  in 
Indiana,  devises  are  now  put  on  the 
same  footing  as  legacies  and  fall  into 
the  residue  in  case  of  lapse  (1881  R.  S. 
§§  3567,  3571) ;  West  «.  West,  89  Ind. 
529  ;  Holbrook  v.  McCleary,  79  Ind. 
167.  Where  the  particular  devisee  is 
also  the  residuary  devisee,  and  the  par- 
ticular devise  is  void,  the  intention  that 
he  should  take  was  held  to  be  sufficient 
to  carry  the  devise  into  the  residae,  in 
Tucker  «.  Tucker,  5  N.  Y.  408. 

The  question   has   been  frequently 
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raised  whether  the  statute  enabling  a 
testator  to  devise  after-acquired  lands 
has  not  done  away  with  the  distinction 
between  legacies  and  devises,  and 
whether  gifts  of  both  kinds  do  not  now, 
on  lapse  or  failure,  go  to  the  residuary 
legatee  or  devisee.  This  has  been 
affirmed  in  Thayer  «.  Wellington,  9 
Allen  283  ;  Prescott  v.  Prescott,  7  Met. 
145  ;  Shreve  v.  Shreve,  3  Stock.  389,  in 
the  words  of  Williamson,  C:  "Gen- 
erally speaking,  where  a  specific  devise 
fails  on  account  of  Its  being  void  ah 
initio,  the  property  so  devised  will  go  to 
the  heir  at  law.  .  .  As  this  principle, 
as  the  authorities  state,  follows  from 
the  fact  that  the  devisor  can  only  devise 
the  land  to  which  he  is  actually  entitled 
at  the  time  of  making  his  Will,  a  ques- 
tion might  arise  how  far  In  New  Jersey 
it  should  be  considered  applicable  to 
after-acquired  lands,  since  by  the  stat- 
ute of  1851  the  distinction  between  real 
and  personal  estate  in  this  particular  is 
abolished."  So  too.  Smith  tt.  Curtis,  5 
Dutch.  345.  So  too.  Van  Kleeck  ». 
Dutch  Church,  30  Wend.  457  ;  Patter- 
son ».  Swallow,  44  Pa.  St.  487  ;  Luques 
e.  Dresden,  77  Me.  186  ;  Loverlng  u. 
Lovering,  139  Mass.  97.  Strong,  J., 
says,  however,  in  Waring  «.  Waring, 
17  Barb.  553 :  "It  has  been  long  and 
very  properly  settled  that  a  lapsed 
devise  does  not  inure  to  the  benefit  of 
a  residuary  devisee,  and  the  land  of 
course  descends  to  the  heir  at  law. 
The  rule  is  not  changed  or  at  all  affected 
by  the  provision  in  our  revised  statutes 
that  '  every  Will,  which  shall  be  made 
by  a  testator  In  express  terms  of  all  his 
real  estate  or  In  any  other  terms  denot- 
ing his  Intention  to  devise  all  his  real 
property,  shall  be  construed  to  pass  all 
the  real  estate  which  he  was  entitled  to 
devise  at  the  time  of  his  death.'  (3  B. 
S.  57,  §  5.)  The  revisers  stated  that 
their  object  was  to  pass  subsequently 
acquired  land.  Both  devise  of  real 
estate  and  bequest  of  personal  property 


are  now  assimilated  so  far  as  they  may 
include  intermediate  acquisitions.  In 
this  particular  they  effectuate  the  in- 
tentions of  testators  and  are  therefore 
reasonable.  But  I  could  never  discover 
any  substantial  reason  for  the  original 
establishment  of  the  rule  that  a  resid- 
uary bequest  should  include  all  other 
legacies  which  might  fall  by  the  death 
of  the  legatees  or  from  inherent  defects. 
The  Will  undoubtedly  becomes  effective 
at  the  death  of  the  testator,  and  not 
before,  but  then  it  declares  his  inten- 
tions and  they  should  prevail,  if  suffi- 
ciently indicated." 

Property  afterwa/rd  acquired  or  ac- 
crued. After-acquired  real  property 
now  passes  by  will  in  nearly  all  of 
the  United  States,  1  Jarm.  on  Wills. 
603,  n.;  3  Jarm.  on  Wills  744  n.;  and 
will  be  carried  by  a  general  residuary 
devise,  Van  Cortlandt «.  Kip,  1  Hill  590 ; 
Hardenberg  v.  Eay,  83  Fed.  Rep.  813  ; 
Blaney  ».  Blaney,  1  Cush.  107  ;  Succes- 
sion of  Burnside,  35  La.  An.  708 ; 
although  many  states  require  that  the 
testator's  intention  to  pass  such  property 
appear  in  the  will  Itself. 

So,  the  residue  will  include  Interest 
and  dividends  accrued  before  testator's- 
death,  Board  of  Missions'  Appeal,  91 
Pa.  St.  507  ;  or  accruing  afterward. 
Grim's  Appeal,  105  Pa.  St.  875  ;  Mat- 
ter of  Fisher,  3  Connoly  75. 

A  general  residuary  devise  will  oper- 
ate as  an  execution  of  a  power  to 
dispose  of  property  by  will,  unless 
there  is  something  to  show  that  such 
order  was  not  the  testator's  intention. 
Cumston  i).  Bartlett,  149  Mass.  243. 
This  is  provided  by  the  statute  of  Vic- 
toria (1  Vict.  c.  36,  §  27)  as  to  the  effect 
of  a  general  devise.  This  section  Is  en- 
acted substantially  in  the  District  of 
Columbia  (1857  Rev.  Code,  c.  53,  §  20). 
So,  In  California,  a  gift  of  all  testator's 
real  or  personal  property  (Civ.  Code,  § 
1330)  ;  also  in  Kentucky  (1887  G.  S.  c. 
113,   §22),  Michigan  (1882  An.   Stats. 
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§  5642),  Minnesota  (1891  Stats.  §  4085), 
North  Carolina  (1883  Code,  §  3143), 
Pennsylvania  (1883  Purd.  Dig.  1718, 
§  35),  Virginia  (1887  Code,  §  3536), 
West  Virginia  (1891  Code,  c.  77,  §  15), 
Wisconsin  (1889  An.  Stats.  §  3151).  In 
Nebraska,  it  passes  all  the  estate  which 
testator  "could  lawfully  devise  "  (1893 
C.  S.  c.  33,  §  134).  In  New  York,  "  every 
instrument  .  .  .  conveying  an  estate 
or  creating  a  charge  which  such 
[person]  would  have  no  right  to  con- 
vey or  create  unless  by  virtue  of  his 
power,  shall  be  deemed  a  valid  execu- 
tion of  the  power,  although  such  power 
be  not  recited  or  referred  to  "  (1  B.  S. 
737,  §  134  ;  6th  ed.  vol.  3,  p.  1118,  § 
145).  And  a  general  devise  of  all  tes- 
tator's real  or  personal  property  ex- 
ecutes a  power  unless  a  contrary  inten- 
tion appear  (Id.  §  147). 

Cfift  revoked  or  renounced.  The  resi- 
due will  include  a  legacy  that  has  been 
revoked  or  satisfied  by  the  testator  in 
his  lifetime.  Brands  v.  Hartung,  11 
Stew.  (N.  J.)  43  ;  Bigelow  v.  Gillett, 
133  Mass.  103.  But  a  specific  devise 
which  is  afterward  expressly  revoked 
goes  to  the  heir,  and  not  into  the  residue. 
Van  Cortlandt  v.  Kip,  1  Hill  590. 

Legacies  rejected  or  refused  by  the 
legatee  will  fall  into  the  residue.  Peck- 
ham  V.  Newton,  15  R.  I.  331  ;  Sinkler, 
«.  Sinkler,  3  Desaus.  137,  contra.  So, 
where  the  widow  elects  to  take  her 
dower  in  lieu  of  a  specific  devise,  De- 
vecmon  v.  Shaw,  70  Md.  219  ;  Yeaton 
«.  Roberts,  38  N.  H.  459  ;  or  of  a 
legacy,  Devecmon  v.  Shaw,  ubi  supra; 
Matter  of  Frost,  6  Dan.  431 ;  or  annuity, 
Blouin  V.  Phaneuf,  81  Me.  176  ;  unless 
other  testamentary  provision  is  made 
for  its  payment  or  accumulation. 
Brandenburg  ».  Thorndike,  139  Mass. 
103. 

failure  of  contingent  gifts.  The 
residue  will  also  include  gifts  that  fail 
on  the  happening  of  a  prescribed  con- 
tingency, whether  the  gift  is  a  devise 


of  land,  Barnum  v.  Barnum,  43  Md. 
35  ;  Drew  v.  Wakefield,  54  Me.  391  ; 
Estate  of  High,  136  Pa.  St.  323  ;  Al- 
verson  v.  Randall,  13  R.  1.  71  ;  Hay- 
den  V.  Stoughton,  5  Pick.  528  ;  Clapp 
v.  Stoughton,  10  Pick.  462 ;  Floyd 
«.  Carow,  88  N.  Y.  560,  affg.  9  Daly 
535,  land  "not  therein  disposed  of"  ; 
or  a  bequest  of  personal  property. 
Drew  V.  Wakefield,  ubi  supra;  Barnet 
V.  Barnet,  13  Stew.  (N.  J.)  880 ;  Craig 
V.  Craig,  3  Barb.  Ch.  76;  Prescott 
V.  Prescott,  7  Met.  141 ;  Leader  v. 
O'Loughlin,  80  Me.  47.  This  is  not 
true,  however,  unless  there  is  a  clear 
failure  of  the  condition  strictly  con- 
strued, but  it  will  go  otherwise  as  prop- 
erty not  disposed  of.  Weyman  v. 
Ringold,  1  Bradf.  43. 

Property  not  disposed  of.  In  general, 
the  residuary  clause  should  be  liberally 
construed  to  prevent  intestacy.  Stout 
V.  Stout,  17  Stew.  (N.  J).  479.  It  will 
carry  property  within  its  general  terms, 
although  the  testator  did  not  know  it 
belonged  to  him,  and  made  no  provision 
in  his  will.  Ireland  v.  Foust,  3  Jones 
Eq.  498.  So,  it  will  carry  a  legacy 
which  fails  by  the  omission  of  the  lega- 
tee's name.  Patterson  v.  Swallow,  44 
Pa.  St.  487.  Where  the  payment  of  a 
legacy  is  deferred  by  the  testator,  the 
residue  will  carry  the  intermediate  in- 
come of  the  fund.  Sandford  v.  Blake, 
18  Stew.  (N.  J.)  347;  Woodward  ». 
Dunster,  13  C.  E.  Gr.  84 ;  Kerr  v. 
Bosler,  63  Pa.  St.  183;  Matter  of 
Grossman,  113  N.  Y.  502.  The  residue 
will  carry  the  principal  of  a  fund  be- 
tween the  end  of  a  life  estate  and  the 
future  exercise  of  a  testamentary  ap- 
pointment, Sandford  ®.  Blake,  ubi 
supra;  or  the  principal  of  a  fund  of 
which  the  income  is  given  to  another 
for  life.  Power  v.  Cassidy,  79  N.  Y. 
603  ;  or  the  increase  in  value  of  the 
securities  in  which  a  trust  fund  of 
fixed  amount  is  invested  (after  the  trust 
is  terminated).  Middleton's  Appeal,  103 
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Pa.  St.  92.  So,  it  will  include  a  remain- 
der not  disposed  of  after  a  life  estate. 
Lamb  v.  Forsyth,  43  N.  Y.  S.  R.  112  ; 
Stout  B.  Stout,  17  Stew.  (N.  J.)  479 ; 
Vreeland  v.  Van  Ryper,  2  C.  E.  Gr. 
134  ;  Alfred  ®.  Marks,  49  Conn.  473  ; 
or  an  entire  estate  which  is  subject  only 
in  part  to  a  life  estate.  Estate  of 
Pierce,  56  Wis.  560.  And  the  residu- 
ary clause  carrying  the  remainder  to 
the  same  person  who  has  the  life  estate 
in  part,  will  convert  his  estate  into  a 
fee,  as  to  that  part.  Davis  «.  Callahan, 
78  Me.  313.  Even  with  the  restrictive 
words,  "  all  my  property  not  given 
away,"  a  remainder  after  a  life  estate 
has  been  held  to  pass.  Jones  ®.  Perry, 
3  Ired.  Eq.  300 ;  but  see,  contra, 
Hemphill  v.  Moody,  64  Ala.  468. 

The  balance,  after  discretionary 
power  to  expend  the  whole  for  the 
maintenance  of  the  first  taker,  has  been 
held  to  be  property  not  disposed  of, 
and  not  residuary.  Noyes  «.  Pritchard, 
148  Mass.  140.  On  the  other  hand,  the 
unexpended  principal  of  a  trust  fund 
may  belong  to  the  cestui  que  trust  and 
his  representatives,  and  as  such  not 
fall  into  the  residue  on  the  death  of  the 
original  cestui  que  trust.  Sproul's  Ap- 
peal, 105  Pa.  St.  438 ;  Nyce  v.  Nyce, 
59  Md.  111. 

Failure  of  residuary  share.  Where 
the  residue  is  given  to  several,  they  take 
as  tenants  in  common  ;  and  where  one 
share  lapses  by  death,  it  will  -go  to  the 
testator's  heirs  or  next  of  kin,  and  not 
into  the  residue  ;  since  the  very  nature 
of  the  gift  excludes  all  idea  of  an  inten- 
tion on  the  part  of  the  testator  that  it 
should  pass  to  the  remaining  residuary 
legatees  or  devisees.    Hand  «.  Marcy, 


1  Stew.  (N.  J.)  59 ;  Ward  v.  Dodd,  14 
Id.  414;  Langstroth*.  Golding,  Id.49  ; 
Burnet  ».  Burnet,  3  Id.  595 :  G-ar- 
thwaite  v.  Lewis,  10  C.  E>  Gr.  351 ; 
Hard  ®.  Ashley,  117  N.  Y.  606  ;  Hart  ». 
Marks,  4  Bradf .  161 ;  Estate  of  Reed, 
83  Pa.  St.  438  ;  Craighead  v.  Given,  10 
Serg.  &  R.  350;  Prazier  v.  Frazier,  3 
Leigh  643 ;  Floyd  v.  Barker,  1  Paige 
480 ;  De  Peyster  ii.  Clendining,  8  Paige 
295  ;  Estate  of  Chapeau,  1  Tuck.  410 ; 
Williams  s.  NeflE,  52  Pa.  St.  326 ;  Ham- 
let V.  Johnson,  26  Ala.  557 ;  Sohier  v. 
Inches,  13  Gray  885 ;  Johnson  v. 
Johnson,  3  Ired.  Eq.  436;  Church 
Extension  v.  Smith,  56  Md.  363.  So, 
where  the  share  of  one  fails  for  invalid- 
ity. Green  «.  Belknap,  63  How.  Pr.  890 ; 
Lef evre  ».  Lefevre,  59  N.  Y.  434 ; 
Estate  of  Gray,  147  Pa.  St.  67  ;  Booth 
■V.  Baptist  Church,  136  N.  Y.  215 ;  or 
uncertainty,  Henry  Watson  Society  v. 
Johnston,  58  Md.  139  ;  or  is  revoked  by 
the  testator  himself.  Estate  of  Wain, 
156  Pa.  St.  194.  But  see,  contra,  Towne 
V.  Weston,  182  Mass.  513.  So,  where 
the  entire  residuary  gift  fails  by  lapse. 
Fry  V.  Smith,  10  Abb.  N.  C.  234. 
Where  the  share  of  one  of  two  tenants 
in  common  lapses  by  his  death,  it  will 
not  affect  the  share  of  the  survivor. 
Taylor  v.  Wendel,  4  Bradf.  334.  And 
the  testator  may  by  a  codicil  after  the 
death  of  one  or  more  of  the  residuary 
legatees  ratifying  the  will,  give  it  the 
force  of  a  new  will,  bequeathing  the 
entire  residue  to  the  survivors,  Jackson 
V.  Roberts,  14  Gray  546  ;  or  he  may 
effect  the  same  result  by  paying  ofl  and 
taking  a  release  from  all  but  one  of  the 
residuary  legatees.  Gray  o.  Bailey, 
42  Ind.  349. 
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*  SECTION  II. 

Of  the   right  of  the.  executor  to   the   residue,  in    case  there  is  no 
residuary  legatee,  j 

If  the  testator  neither  makes  any  disposition  of  the  residue,  nor 
appoints  an  executor,  the  residue  belongs  clearly  to  the  next  of  kin  :  But 
if  the  testator  appointing  an  executor  makes  no  disposition  of  the  residue, 
a  question  arises  whether  it  shall  belong  to  such  executor  or  to  the  next 
of  kin  :  And  this  is  an  inquiry  which  has  given  rise  to  much  litigation 
and  difficult  discussion  :  But  since  the  statute  1  Will.  IV.  c.  40,  this 
subject  has  been  freed  from  the  great  variety  of  distinctions  which 
were  formerly, established  with  respect  to  it. 

At  law,  it  was  the  rule,  from  the  earliest  period,  that  the  whole 
personal  estate  devolved  on  the  executor  :  and  if,  after  jjuie  at  law  prior 
payment  of  the  funeral  expenses,  testamentary  charges,  *°  ^^°' 
debts,  and  legacies,  there  should  be  any  surplus,  it  should  vest  in  him 
beneficially  (i). 

la  equity,  prima  facie,  the  rule  was  the  same  as  at  law  (K).  But 
the  rule  was  controlled  in  equity,  in  all  cases  where  a  jj^j^  .^  ^  ^., 
necessary  implication  or  strong  presumption  appeared, 
that  the  testator  meant  to  give  only  the  office  of  executor,  and  not  the 
beneficial  interest  in  the  residue  :  In  all  such  cases,  the  executor  was 
considered  a  trustee  for  the  next  of  kin  of  the  testator ;  or  in  cases 
where  no  next  of  kin  can  be  found,  a  trustee  for  the  Crown  [l). 

Such  being  the  state  of  the  j  urisdiction  of  the  courts  *of  equity  in  cut- 
tinff  down  the  right  of  the  executor,  the  act  of  1  "Wm. 

.  1  will  4  c  40. 

IV.  chap.  40,  was  passed,  which,  after  reciting  that  "  tes- 
.tators  by  their  Wills  frequently  appoint  executors,  without  making  any 
express  disposition  of  the  residue  of  their  personal  estate  ;  and  whereas 
executors  so  appointed  become  by  law  entitled  to  the  whole  residue  of 
such  personal  estate  ;  and  Courts  of  Equity  have  so  far  followed  the 
law,  as  to  hold  such  executors  to  be  entitled  to  retain  such  residue  for 
their  own  use,  unless  it  appears  to  have  been  their  testator's  intention 
to  exclude  them  from  the  beneficial  interest  therein,  in  whicli  case 

•f  See  American  note  at  end  of  this  201.     Taylor  v.  Haygarth,  14    Sim.  8, 

Section.  13.     Russell    ».    Clowes,  3  Coll.   648. 

(i)  Atty.-Gen.  ■».  Hooker,  2  P.  Wms.  Cradock  v.   Owen,  3  Sm.   &  Q.   341. 

340.     Southcot  «.  Watson,  3  Atk.  338.  The  law  is  not  altered  by  stat.  1  Will.  4, 

TJrquhart  v.  King,  7  Ves.  235.  c.  40,  s.  3 :  Johnstone  i).  Hamilton,  11 

(;!;)  See  Lowndes  on  Legacies,  349,  350.  Jur.  N.  S.  777,  coram  Stuart,  V.-C. 
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they  are  held  to  be  trustees  for  the  person  or  persons  (if  any)  who 
■would  be  entitled  to  such  estate  under  the  Statute  of  Distributions,  if 
the  testator  had  died  intestate  (m)  ;  and  whereas  it  is  desirable  that 
the  law  should  be  extended  in  that  respect,"  proceeds  to  enact,  "  that 
After  1st  Sept.  when  any  person  shall  die,  after  the  first  day  of  Septem- 
be  deemed"™ be  ^61'  next  after  the  passing  of  this  Act,  having  by  his  or 
sons'^  CTtuied''?o  l^er  Will,  or  any  codicil  or  codicils  thereto,  appointed  any 
the  "statute'"^of  person  or  persons  to  be  his  or  her  executor  or  executors, 
Ssf'Sherwtae'di-  S"°^  executor  or  executors  shall  be  deemed  by  Courts  of 
rectedbywiii:  Equity  to  be  a  trustee  or  trustees  for  the  person  or  per- 
sons (if  any)  who  would  be  entitled  to  the  estate  under  the  Statute 
of  Distributions,  in  respect  of  any  residue  not  expressly  disposed  of 
unless  it  shall  appear  by  the  "Will  or  any  codicil  thereto,  that  the 
person  or  persons  so  appointed  executor  or  executors,  was  or  were  in- 
tended to  take  such  residue  beneficially  "  (»i). 

*And  by  the  second  section  it  is  further  provided  and  enacted 
not  to  afEect  "  That  nothing  herein  contained  shall  affect  or  prejudice 
ntore^where  there  ^"7  I'ig'i*  to  which  any  executor,  if  this  Act  had  not 
eHSt'ed°^to*'th.e  ^^^'^  passed,  would  have  been  entitled,  in  cases  where 
residue.  there  is  not  any  person  who  would  be  entitled  to  the 

.testator's  estate  under  the  Statute  of   Distributions,    in   respect  of 
any  residue  not  expressly  disposed  of  "  (o). 

(m)  See  Stewart  «.  Stewart,  15  C.  D.  by  the  will.     Saltmarsh  ®.  Barrett,  29 

539,  543,  where  Jessel,  M.  E.,  discusses  Beav.  474.     3  De  G.  &  F.  279.    The 

the  effect  of  the  statute.  statute  was  meant  to  cast  on  the  execu- 

(n)  It  has  been  contended  that  this  tor  the  burthen  of  proving,  from  the 

act  provides  only  for  the  case  in  which  testamentary  instrument,  a  distinct  in- 

the  property  is  vested  in  the  executor  tention  that  he  should  take  the  residue 

hy  virtue  of  Ms  appointment,  and  tliat  it  beneficially  :  Juler  b.  Juler,  29  Beav. 

does  not  apply  to  a  case  where  he  takes  87.    "Williams  «.  Arkle,  L.  R.  7  H.  L. 

it  by  virtue  of  an  express  gift :  But  in  606.     For  instance  where  it  has  been 

Love  «.  Gaze,  8  Beav.  473,  a  testator  held  that  such  an  intention  did  not  suffi- 

appointed  A.  &  B.  his  executors,  and  ciently  appear,  see  Juler  «.  Juler,  29 

he  gave  them  all  his  personal  estate,  Beav.  34  ;  and  where  it  has  been  held 

"  that  is  to  say,  for  you  to  pay  all  as  that  it  did  sufiiciently  appear,  see  Har- 

follows  :  "    He  then  gave  several  lega-  rison  ».  Harrison,  2  Hemm.  &  M.  237. 

cies,  and  afterward  said,   "I  wish  all  Shepherd  ®.  Nottidge,   2  Johns.  &H. 

this  to  be  paid  in  six  months  after  my  766. 

death :  "    And    it  was  held    by  Lord  (a)  The  statute,  it  should  seem,  has 

Langdale,  under  this  statute,  that  the  made  no  alteration  in  the  law  except  in 

executors  did  not  take  the  unexhausted  cases  where  the  deceased  has  left  next 

residue  beneficially,  but  in  trust  for  the  of  kin  :  Taylor  «.  Haygarth,  14  Sim.  8. 

next  of  kin  ;  as  the  intention  that  they  Russell  ».  Clowes,   3  Coll.   648.     Re 

should  take  beneficially  did  not  appear  Bacon's  "Will,  31  C.  D.  460,  463.     See 
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It  is  necessary,  however,  with  relation  to  questions  which  may  yet 
arise  respecting  wills  of  persons  who  have  died  previously  to  Septem- 
ber 1st,  1830,  and  respecting  wills  to  which  the  statute  does  not  apply 
by  reason  of  the  residue  being  expressly  disposed  of  (^),  or  by  reason 
of  the  deceased  having  left  no  next  of  kin  {q),  to  review  briefly  the 
grounds  on  which  the  courts  of  equity  had  proceeded,  until  the  time 
of  the  passing  of  the  above  act,  in-  deciding  either  that  the  executor 
was  entitled  to  the  residue  beneficially,  or  that  he  was  merely  a  trustee 
for  the  next  of  kin. 

For  this  purpose  it  is  necessary  to  consider  what  circum*stances 

have  been  held  sufficient  to  raise  that  presumption,  which,   „,  . .      „  .    , 

1^  r         J  J    What  IB  Bufflcient 

according  to  the  rule  above  laid  down,  must  exist,  in  in  cases  not  with- 

^  '  '  111  the  act,  to  raise 

cases  not  within  the  statute,  in  order  to  preclude  the  »    .  presumption 

;  ^  against  the  exec- 

executor  from  taking  the  residue  beneficially.  utor's  title  -. 

In  the  first  place,  where  the  executor  is  expressly  appointed  in 
trust  (r),  or  the  residue  is  bequeathed  to  him  in  trust  (s),  t^e  •words  "in 
though  no  trusts  are  declared  (t),  or  though  the  trusts  *™^'"  = 
declared  do  not  exhaust  the  whole  property  (u),  he  shall  be  a  trustee 
for  the  next  of  kin  :  But  it  may  be  otherwise,  wliere  he  is  made  trustee 
of  some  particular  fund,  and  not  the  whole  residue  (x). 

The  rule  is  the  same  where  the  character  of  trustee  is  plainly  aifixed 

also  Chester  v.  Chester,  L.  R.  13  Eq.  Sir  W.  Grant.     18  Ves.  254,  by  Lord 

444.     If,  therefore,  there  are  no  next  of  Eldon.     Vezey   v.  Jamson,   1   Sim.   & 

kin,  and  no  Intention  is  disclosed  on  the  Stu.  69.     Taylor  i>.  Haygarth,  14  Sim. 

face  of  the  will  that  the  executors  shall  8,  13. 

be  excluded  from  taking  beneficially,  (u)  Robinson  «.  Taylor,  2  Bro.  C.  C. 

they  will    be  entitled  as    against  the  589.     Dawson  v.   Clark,  18  Ves.   357, 

Crown  :  Russell  «.  Clowes,  3  Coll.  648.  per  Lord  Eldon.     Ellcock  ii.  Mapp,  3 

And  the  question,  in  such  case,  to  be  H.   L.    C.   493.     2  Phill.   Ch.  C.    798 

determined  is  exactly  the  same  as  if  the  (overruling  the  decree  of  the  V.-C.  in 

testator  had  died  before  the  passing  of  Mapp  v.  Ellcock,  15  Sim.  568,  and  the 

the  act,  and  had  left  next  of  kin  :  Read  opinion  of  Sir  W.  Grant  in  Dawson  «. 

-».  Stedman,  36  Beav.  495.      Dacre  v.  Clark,  15  Ves.  409.     2  V.  &  B.  399). 

Patrickson,  1  Dr.  &  Sm,  183.  Read  v.   Stedman,   26  Beav.   495.     So 

(p)  See  Saltmarsh  v.  Barrett,  29  Beav.  where  the  trust  fails  under  the  Mort- 

474.     3  De  Gex,  F.  &  J.  379.  main  Act :  Dacre  v.  Patrickson,  1  Drew. 

(?)  See  supra,  note  (p).  783.    Johnstone  v.  Hamilton,   11  Jur. 

(r)  Pratt    v.    Sladden,   14  Ves.  198.  N.  8.  777. 
Dawson  v.  Clark,  18  Ves.  354.     Vezey  (x)  Batteley  v.  Windle,  2  Bro.  C.  C. 

V.  Jamson,  1  Sim.  &  Stu.  69.  31.    Griffiths  v.  Hamilton,  13  Ves.  398.' 

(«)  Graydon    v.   Hicks,  3   Atk.     18.  Pratt  v.  Sladden,  14  Ves.  198.     Russell 

Pratt  V.  Sladden,  14  Ves.  198.  «.  Clowes,  3  Coll.  648. 

(t)  Dawson  v.  Clark,  15  Ves.  414,  by 
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to  him,  thougli  not  by  express  words  :  As  where  there  is  a  direction 
to  the  executor  to  "keep  a  proper  account"  (y)  :  or 
tee  plainly  af-  where  the  testator  appoints  him,  entreating  him  to 
take  the  office  (z),  or  directs  that  the  executor  shall  be 
saved  harmless  from  all  expenses  attending  the  execution  of  the 
will  (a)  ;  or  declares  that  the  whole  of  the  property  shall  pass  by 
the  will  "  according  to  law  "  (5)  ;  or  appoints  the  executor  "  to  see 
my  Will  put  in  force  "  (c). 

*So  a  presumption  against  the  executor  may  arise  from  the  condition 
of  the  party  appointed,  as  where  the  testator  names  a  mercantile  firm 
to  be  his  executors  {d)  ;  or  the  person  who  shall  for  the  time  being 
fill  a  certain  office,  as  that  of  ambassador  from  a  particular  country  (e). 

If  the  character  of  trustee  is  affixed  by  the  will  to  one  of  several 
executors,  they  are  all  trustees  ;  for  there  is  no  instance  of  making 
one  a  trustee,  and  the  others  not  (/). 

Again,  it  has  been  long  settled  that  an  express  legacy,  however 
1  i  en  t        small,  to  a  sole  executor,  will  raise  the  necessary  pre- 

sole  executor :  sumption  against  him  (g)  ;  notwithstanding  legacies 
are  also  given  to  the  next  of  kin  (h)  ;  and  so  will  a  legacy  which  is 
given  to  him  as  one  of  a  class,  as  a  legacy  to  the  children  of  A.,  of 
which  the  executor  is  one  («)  ;  and  notwithstanding  the  legacy  is 
specific  (^•).  Nor  will  it  make  any  difference  that  the  appointment  to 
the  office  and  the  gift  of  the  legacy  are  in  different  parts  of  the  will ; 
though  it  may  be  questionable  whether  the  presumption  arises,  when  a 
legacy  is  given  by  the  will,  and  the  executor  appointed  by  a  codicil  {}). 

(y)  Gladding  v.  Yapp,  5  Madd.  56.  («)  Urquhart  ■».   King,   7  Ves.    235. 

(z)  Lord    North  i).  Purdon,   3  Ves.  Griffiths  «.  Hamilton,  12  Ves.  309. 

Sen.  495.     Seley  v.  Wood,  10  Ves.  71.  (/)  White  v.  Evans,  4  Ves.  31.  Milnes 

Langham    v.   Sanford,    17    Ves.    451.  ■».  Slater,  8  Ves.  395.     Sadler ».  Turner, 

Giraud  v.  Hanbury,  3  Meriv.  150.  8  Ves.  617. 

(as)  Dean  v.  Dalton,  3  Bro.  C.  C.  634.  (ig)  Farrington  ».  Knightly,  1  P.  Wms. 

Saltmarsh  v.  Barrett,  39  Beav.  474.    8  545.     Southcot  «.  Watson,  3  Atk.  236. 

DeGex,  F.  &  J.  279.  Cradock  «.   Owen,   3  Sm.  &  G.  341. 

(J)  Cranley  v.  Hale,  14  Ves.  307.  But  not  a  legacy  to  his  wife  :  Fruer  i>. 

(c)  Braddon     v.    Farrand,     4    Rus.  Bouquet,  31.  Beav.  33. 

Chanc.  Gas.  87.  Barrs  ».  Fewkes,  2  (A)  Andrew  v.  Clark,  2  Ves.  Sen.  163. 
H.  &  M.  60.  The  question  In  these  Kennedy  «.  Stainsby,  1  Ves.  66,  note, 
cases  is,  whether  such  words  merely  (i)  Abbott  «.  Abbott,  6  Ves.  343. 
import  the  motive  of  the  gift,  or  whether  {k)  2  Rop.  Leg.  643,  3rd  edit.  Ran- 
they  express  the  very  object  of  the  dall  v.  Bookey,  3  Vern.  435.  South- 
bequest,  ibid.  66.  cot  «,  Watson,  3  Atk.  326.     Martin  v. 

(d)  De  Mazar  v.  Pybus,  4  Ves.  644.  Rebow,  1  Bro.  C.  C.  154. 

(I)  Langham  v.  Sanford,  3  Meriv.  21. 
[*1346] 
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The  presumption,  however,  will  not  be  raised  against  the  executor 
by  a  particular  legacy  to  him  for  life,  with  remainder  over  (m),  or 
by  an  exceptive  bequest  to  him  out  of  a  subject  *bequeathed  to 
another  («).  But  a  gift  of  a  reversionary  interest  will  have  that 
effect  (o),  unless,  perhaps,  it  be  contingent  (^). 

Again,  the  presumption  will  not  arise,  where  the  executor  legatee  is 
an  infant  (cj). 

Moreover,  a  legacy  to  orte  of  several  executors  will  not  raise  the 
presumption  against  him  (r)  ;  unless  it  be  given  to  him   j^  .  ^^  . 

for  his  care  and  trouble  («)  :  Nor  will  the  presumption  one  of  several  ex- 
be  otherwise  raised  by  unequal  legacies  to  all  the  execu- 
tors {t) :  But  where  equal  legacies  a»e  given  to  them  all,  the  pre- 
sumption is  as  strong  as  in  the  case  of  a  legacy  to  a  sole  executor  (w). 
If  a  legacy  be  given  to  one  of  several  executors  for  his  care  and 
trouble,  it  makes  all  the  executors  trustees  (x). 

Where  the  residuary  bequest  lapses,  the  executor  is  not  entitled  (y)  ; 
nor  where  it  is  void  (z)  :  Kor  where  the  design  of  the   .... 

^  '  °  ineffectual  or  in- 

testator  to  dispose  of  tlie  residue,  althousrh  not  carried  choate  residuary 

^  3  o  clauses: 

into  effect,  is  evident  :  As  where  he  bequeaths  the  resi- 
due in  such  manner  as  he  shall  appoint,  and  never  makes  any  appoint- 
ment (a)  :  or  where  he  leaves  a  blank  for  the  name  of  *the  residuary 
legatee  (5)  :  or  where  he   professes   to  dispose  of   the  residue,  but 

(m)  Granville  v.  Beaufort,  1  P.  Wms.  C.  C.   590.     Griffiths  v.  Hamilton,  13 

114  :  Secus,  where  there  is  no  ulterior  Ves.   309.    Russell  v.  Clowes,  3  Coll. 

disposition  :  Zouch  v.  Lambert,  4  Bro.  648. 

C.  C.  336 :  or  where  the  gift  is  of  the  (a)  Ommanney  v.  Butcher,  1  Turn,  & 

resirfite  for  life  :  Joslin».Brewet,  Bunb.  Russ.   360,   369.     See  also  Clennell  ■». 

113.     Dicks  B.  Lambert,  4  Ves.  735.  Lewthwaite,  3  Ves.  471,  by  Lord  Al- 

(n)  Griffiths  v.  Rogers,  Prec.  Chanc.  vanley.     Taylor  v.  Haygarth,  14  Sim. 

331.     3  Rop.  Leg.  646,  3rd  edit.  8,  13.     Saltmarsh  v.  Barrett,  39  Beav. 

(o)  Seley  v.  "Wood,  10  Ves.  71.     Old-  474.     3  De  Gex,  F.  &  J.  379. 

man  v.  Slater,  3  Sim.  84.  (x)  See  supra. 

(p)  Lynn    v.    Beaver,   1    Turn.     &  (y)  Bennet «.  Batchelor,  3  Bro.  C.  C. 

Russ.  63.  38. 

(g)  Williams  v.  Jones,  10  Ves.  77.  («)  Atty.-Gen.    v.    Tomkins,    Ambl. 

(r)  Buffar  v.   Bradford,  3  Atk.  333.  316. 

Griffiths  V.  Hamilton,  13  Ves.  398.  (as)  Davers  ».  Dewes,  3  P.  Wms.  40. 

(«)    White    V.    Evans,    4    Ves.    31.  Mordaunt  v.  Hussey,  4  Ves.  117.    Daw- 
May  v.  Lewin,  3  P.  Wms.  159,  in  notis.  son  v.  Clark,  15  Ves.  414,  by  Sir  Wm. 
See  Dawson  v.  Thome,  3  Russ.  Chanc.  Grant. 
Cas.  335,  339.  (*)   Bishop  of  Cloyne    v.   Young,   3 

(t)  Blinkhorne  «.  Feast,  2  Ves.  Sen.  Ves.  Sen.  91.     North  (Lord)  v.  Purdon, 

37     39.     Bowker    v.    Hunter,   1    Bro.  3  Ves.    Sen.  495.     Dawson «.  Clark,  15 

C    C    338     Oliver  ».  Frewen,  1  Bro.  Ves.  414.    In  Re  Bacon's  Will,  31 C.  D. 
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does  not  (c)  :  or  whei'e,  by  an  unexecuted  codicil,  he  refers  to  the 
will  as  not  having  disposed  of  the  residue,  and  sketches  out  a  disposi- 
tion of  it,  which  he  leaves  imperfect  (d).  So  the  presumption  will  be 
raised  against  the  executor  where  the  testator  partially  obliterates  the 
residuary  clause,  leaving  nothing  but  the  introductory  words  (e)  :  or 
where  lie  professes  to  dispose  of  part  only  of  his  personal  estate  (/). 

It  remains  to  consider  briefly  the  subject  of  the  admissibility  of 
when  parol  evi-  parol  evidence  with  reference  to  this  question.  Such 
<ience  admissible,  gyj^jence  is  not  admissible  in  the  first  instance,  on  behalf 
of  the  next  of  kin,  to  raise  the  presumption  for  the  exclusion  of  the 
executor  (gr).  But  when  such  presumption  is  raised  from  the  words 
of  the  will,  parol  evidence  is  a(Jmissible,  on  behalf  of  the  executor,  for 
the  purpose  of  rebutting  such  presumption  (A)  ;  and  such  evidence 


460,  where  the  blanks  left  by  the  testa- 
trix were  on  a  printed  form  from  which 
it  appeared  conceivable  that  she  might 
iave  left  them  there  purposely  in  the 
belief  that  by  so  doing  she  would  en- 
title the  executor  to  the  residue,  parol 
evidence  was  held  admissible  to  rebut 
the  presumption  against  the  executor, 
(c)  Oldham  v.  Carleton,  2  Cox,  399. 
((Q  Nourse  d.  Finch,  1  Ves.  344. 
:S.  C.  3  Ves.  78.  But  merely  leaving  a 
"blank  between  the  end  of  the  will  and 
the  signature  is  not  sufficient  to  exclude 
the  executor :  White  v.  Williams,  8 
Tes.  &  B.  72. 

(«)  Mence  «.  Mence,  18  Ves.  348. 
(/)  Urquhart  «.  King,  7  Ves.  325. 
to)  White  41.  Williams,  8  V.  &  B.  73. 
Langham  «.  Sanford,  2  Meriv.  17. 

(/i)  Clennell  ®.  Lewthwaite,  2  Ves. 
474.  Langham  «.  Sanford,  17  Ves. 
442,  443.  Lynn  n.  Beaver,  1  Turn.  & 
R.  66.  Bishop  of  Cloyne  v.  Young,  3 
Ves.  Sen.  95.  It  will  be  observed  that 
parol  evidence  is  not  admissible  in  cases 
where  it  is  conclusively  apparent  on  the 
will  itself  that  the  executor  was  meant 
to  be  a  trustee  only  (per  Lord  Eldon  in 
Langham  ».  Sanford,  3  Mer.  6,  17),  as 
distinguished  from  the  case  where  there 
Is  a  mere  presumption  against  the  exec- 
utor from  the  words  of  the  will,  e.  g.. 


the  presumption  arising  from  a  particu- 
lar legacy  to  the  executor.  The  case  of 
an  imperfect  will  manifesting  an  in- 
choate intention  to  appoint  a  residuary 
legatee  seems  to  be  on  the  border  line  ; 
it  may,  or  may  not,  be  conclusive  to 
show  an  intention  that  the  executor  was 
meant  to  be  a  trustee  only :  and  in  Re 
Bacon's  Will,  31  C.  D.  460,  where  a  tes- 
tatrix made  her  will  on  a  printed  form, 
and  after  giving  certain  legacies  gave 
all  her  estate  real  and  personal  unto 

to  and  for own  use  absolutely, 

and  then  appointed  C.  W.  C.  to  pay 
all  her  debts,  &c.,  and  to  be  the  execu- 
tor of  her  will,  Kay,  J.,  held  that  it 
was  quite  conceivable  that  the  testatrix 
believed  that  the  effect  of  the  blanks 
would  be  to  entit^e  the  executor  to  the 
residue,  and  that  the  effect  of  the  blanks 
under  the  circumstances  was  only  to 
raise  a  presumption  against  the  execu- 
tor of  a  resulting  trust  for  the  next  of 
kin,  and  that  parol  evidence  was  ad- 
missible to  rebut  that  presumption. 
No  allegation  is  necessary  to  put  in 
issue  that  he  is  entitled  by  the  effect  of 
parol  evidence,  that  being  included  in 
the  allegation  that  he  is  entitled  as  ex- 
ecutor :  Lynn  v.  Beaver,  1  Turn.  &  R. 
66. 
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may  *then  be  opposed  by  similar  evidence  on  behalf  of  tbe  next  of 
kin  (»). 

If,  however,  the  will  conveys  upon  the  face  of  it  an  unequivocal 
indication  of  an  intention  to  clothe  the  executor  with  a  fiduciary 
cliaracter  only,  as  where  he  is  expressly  appointed  in  trust  (^)  ;  or  a 
legacy  is  expressly  given  to  him  for  his  care  and  trouble  (Z),  parol 
evidence  is  not  admissible  to  support  the  claim  ;  for  that  would  be  to 
allow  parol  evidence  to  contradict  the  will  {m). 

In  cases  within  the  operation  of  the  statute  1  Wm.  IV.,  c.  40  (w), 
parol  evidence  is,  in  all  cases,  inadmissible  to  show  that 
the  testator  intended  his  executors  to  take  beneficially  ;  cases  within  the 
for  the  act  required  that  the  intention  should  appear  by  iv.  &  i  w.  rv! 
the  will  (o). 

Sometimes  where  there  is  a  gift  of  the  residue  to  a  trustee  *other 
than  the  executor,  the  gift  fails  because  the  trusts  are 

Tniflt    for      Ii6xt 

insufficiently  declared,  in  such  a  case  the  trustee  can  of  kin  where  trust 

^    ,  -L         I!    •    1    ■    i  i  -ii,  1    •         expressedon  face 

take  no  beneficial  interest,  neither  can  anyone  claim  of  will  insuffl- 
successfully  as  a  cestui  que  trust,  and  the  result  is  that  "^'^  y  ecar 
the  residue  will  have  to  be  distributed  as  upon  an  intestacy  under  the 
Statute  of  Distributions.  If  it  is  expressed  on  the  face  of  the  will 
that  the  legatee  is  a  trustee,  but  the  trusts  are  not  thereby  declared, 
no  trust  afterward  declared  by  a  paper  not  executed  as  a  will  can  be 
binding  :  in  such  a  case  the  legatee  will  be  a  trustee  for  those  en- 
titled under  the  Statute  of  Distributions  (p). 

There  are  cases  where  no  trust  appears  on  the  face  of  the  will,  but 
the  testator  has  been  induced  to  make  the  will  or,  having  Trusts notappear. 
made  it,  has  been  induced  not  to  revoke  it  by  a  promise  ^,f,_  b°  t  commu- 
on  the  part  of  the  legatee  to  deal  with  the  property  in  "epteaVy  legatlei 
a  Specified  manner  :  in  these  cases  the  court  treats  the  f°|°o'if*h?l°''cSnI 
trust  as  binding  on  the  conscience  of  the  donee  (y).  science. 
The  communication  to  the  trustee  of  the  object  of  the  trust  may  be 

(i)  Bishop  of  Cloyne  «.  Young,  3  Ves.  (ra)  Ante.  p.  *1343. 

Sen.  91,  95.  (o)  Love  «.  Gaze,  8  Beav.   473.    See 

(h)  Gladding  v.  Yapp,  5  Madd.  59.  also  Briggs  «.  Penny,  3  De  G.  &  Sm. 

©  Langham  «.  Sanford,  17  Ves.  443.  535. 

Whitakera.  Tatham,  7  Bing.  638  :  but  {p)  Johnson  «.  Ball,  5  De  G.  &  Sm. 

see  Williams  v.  Jones,  10  Ves.  77,  as  to  85.     Briggs  «.   Penny,  3  Mac.   &  G. 

one  of  several  executors.  546.     Singleton  v   Tomlinson,  3  A.  C. 

(m)  Langham  v.  Sanford,  17  Ves.  443.  404. 

Hall  «.  Hill,  1  Dr.  &  W.  115,  per  Sug-  (?)  McCormick  v.   Grogan,   L.  R.  4 

den,  C.  of  Ireland.    Barrs  v.  Fewkes,  H.  L.  83.     See  ante,  pp.  *339,  *330. 
11  iur.  N.  S.  669. 
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after  the  date  of  the  will  (r),  but  it  is  essential,  in  order  to  make  the 
trust  binding,  that  it  shall  be  communicated  to  the  legatee  in  the  tes- 
tator's lifetime,  and  that  he  should  accept  that  particular  trust  (s). 
Vice-Chancellor  Hall,  in  his  judgment  in  Re  Fleetwood  (<),  refuses  to 
accept  Att.-Gen.  v.  Dillon  (m),  and  McCormick  v.  Grogan  (cc),  as  estab- 
lishing contrary  to  the  authorities  mentioned  in  his  judgment,  that 
where  the  trust  is  referred  to  on  the  face  of  the  will,  the  court  will 
not  give  effect  to  the  intended  trust,  although  there  is  conclusive  evi- 
dence upon  which  the  court  would  have  given  effect  to  the  intended 
trust  had  the  will  been  altogether  silent  as  to  the  trust.  The  judg- 
ment of  the  vice-chancellor  is  difficult  to  reconcile  with  the  cases 
cited  in  note  (^),  but  whether  or  not  the  piinciple,  which  led  courts 
of  *equity  to  hold  that  the  Statute  of  Frauds  and  the  Statute  of  Wills 
were  not  to  be  used  as  instruments  of  fraud,  applies  to  cases  where  the 
will  shows  some  trust  was  intended,  as  well  as  to  those  where  this  does 
not  appear,  it  seems  clear  that  in  either  case  the  trust  must  be  definite, 
communicated  to  the  legatee,  and  accepted  by  him.  The  judgment 
in  the  case  of  Riordan  v.  Banon  (y)  assumes  that  a  court  of  equity 
will  enforce  the  trust  in  favor  of  the  person  for  whose  benefit  the  leg- 
atee accepted  the  trust,  even  though  the  legatee  make  no  claim  to  take 
the  property  beneficially  ;  for  although  no  doubt  the  fraud  would  be 
of  a  different  kind,  if  the  legatee  could  by  means  of  it  retain  the 
benefit  of  the  legacy  for  himself,  yet  it  would  also  be  a  fraud,  though 
the  result  would  be  to  defeat  the  expressed  intention  for  the  benefit 
of  the  heir,  next  of  kin,  or  residuary  donees.  In  Re  Fleetwood  (g), 
„     ,   ^     ^       ^  Vice-Chancellor  Hall  held  that  one  of  the  witnesses  to 

Parol    trusts  not 

enforced  in  favor  the  will  beinsT  interested  under  the  parol  trust   such 

of  witness  to  will.    .  °  '■ 

interest  failed,  but  if  the  trust  was  enforced  not  under 
the  will  but  to  prevent  the  Wills  Act  being  used  for  fraud,  the  deci- 
sion would  seem  difficult  to  support. 

It  may  be  mentioned,  in  conclusion  of  this  subject,  that  where  there 
If  the  residue  be  is  no  gift  of  the  undisposed  of  residue,  a  testator  cannot, 
nmst^brdiv/ded  ^J  negative  words,  exclude  one  of  his  next  of  kin  from 
next'ofktn,  not^  participating  in  it.  Thus,  where  a  testator,  by  his  will, 
tea£t*o?''defiarel  cu*  off  bis  widow  and  one  of  his  daughters  from  any 
one  of  th^m  shSi  P^^'*  ^f  bis  property,  and  directed  that  they  should  not 
property"^  "'  ^*°  receive  any  benefit  therefrom,  hut  he  made  no  disposi- 

(r)  Moss  V.  Cooper,  IJ.  &  H.  353.  (x)  L.  R.  4  H.  L.  83. 

(«)  Re  Boyes,  36  C.  D.  531.  Q/)  10  Ir.  Eq.  Rep.  649. 

(«)  15  C.  D.  594.  (s)  15  0.  D.  594. 

(u)  13  Ir.  Ch.  Rep.  137. 
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tion  of  his  property ;  it  was  held  that  the  widow  and  daughter  were, 
nevertheless,  entitled  to  their  share  in  the  undisposed  of  residue, 
under  the  Statute  of  Distributions  (a). 

(a)  Johnson  v.  Johnson,  4  Beav.  318.  But  see  Bund  v.  Green,  13  C.  D.  819. 


f  In  the  United  States  the  distribution 
of  all  surplus  personal  property  not  dis- 
posed of  by  will  is  provided  for  by  the 
Statute  of  Distributions.  Paup  d.  Mingo, 
4  Leigh  163  ;  Hill  ®.  Hill,  3  Hayw.  398  ; 
Matter  of  Tilford,  4  Dem.  534  ;  Twitty 
V.  Martin,  90  N.  C.  643.  Even  before 
the  present  statutes  such  property  was 
held  to  go  to  the  executor  only  as  trustee 
for  the  next  of  kin.  Grasser  v.  Eckart 
1  Binn.  575 ;  Wilson  v.  Wilson,  3  Id. 


557.  An  intention  to  exclude  from 
such  distribution  any  one  of  the  next 
of  kin  will  not  be  inferred  from  the 
fact  that  a  gift  was  made  to  him  in 
another  part  of  the  will,  McDougald  v. 
Gilchrist,  30  Fla.  573  ;  or  that  he  was 
omitted  in  such  a  gift  to  the  other  next 
of  kin,  Hoflner  v.  Wynkoop,  97  Pa.  St. 
130  ;  or  that  the  entire  estate  was  given 
to  him  for  life.  Nickerson  ®.  Bowley, 
8  Met.  431. 


840 


*BOOK  THE  FOUETH. 

OP  DISTRIBUTION. 

The  office  of  an  administrator,  as  far  as  it  concerns  the  collecting  of 
the  effects,  the  making  of  an  inventory,  and  the  payment  of  debts,  is 
altogether  the  same  as  that  of  an  executor  :  But  as  there  is  no  will 
(unless  the  administration  be  cum  testamento  annexo),  to  direct  the 
subsequent  disposition  of  the  property,  at  this  point  they  separate,  and 
must  pursue  different  courses  (a). 


CHAPTER  THE  FIRST. 

OF   DISTRIBUTION    UNDBE   THB   STATUTE.f 

After  the  Ordinary  was  divested  of  the  power  of  administering  an 
intestate's  effects,  and  compelled,  in  the  manner  mentioned  in  the 
preceding  part  of  this  treatise  (5),  to  delegate  such  authority  to  the 
relations  of  the  deceased,  the  Spiritual  Court  attempted  to  enforce 
a  distribution,  and  took  bonds  of  the  administrator  for  that  purpose  : 
But  such  bonds  were  prohibited  by  the  temporal  courts,  and  declared 
to  be  void  in  point  of  law,  on  the  ground,  that  by  the  grant  of  admin- 
istration, the  ecclesiastical  authority  was  executed,  and  ought  to  inter- 
fere no  further  (c).  Thus  the  administrator  was  entitled,  exclusively, 
to  enjoy  the  residue  of  the  testator's  effects,  after  payment  of  the 
debts  and  funeral  expenses  (d). 

*The  hardships  of  this  privilege  upon  those  of  kin  to  the  intestate 
in  equal  degree  with  the  administrator  was  the  occasion  of  making 
28  &  23  Car'  g  *'^®  Statute  of  Distributions,  22  &  23  Car.  II.  c.  10  (e). 
statute  of  Dis-  "1'^**  Statute,  after  empowering  the  Ordinary,  on  the 
tribntionB :  granting   of   administration,   to    take   a   bond   of   the 

administrator,  with  two  or  more  sureties,  conditioned  as  before  men- 

(»)  Toller,  369.  (d)  Carter  v.  Crawley,  Sir  T.  Raym. 

t  See  American  note  at  end  of  this  500.    Edwards  v.  Freeman,  3  P.  Wms.. 

Chapter.  441.     3  Black.  Comm.  515.    Bac.  Abr. 

(b)  Ante,  p.  *841.  Exors.  (I). 

(c)  Edwards  v.  Freeman,  2  P.  Wms.  (e)  Petit  v.  Smith,  1  P.  Wms.  8,  by 
441,  by  Sir  Joseph  Jekyll.  Hughes  «.  Lord  Holt.  There  are  two  objects  of 
Hughes,  1  Lev.  383.  S.  C.  Carter,  135.  that  statute  :  one  that  the  residue  shall 
3  Black.  Comm.  515.     Toller,  870.  be  forthcoming,   and    another  that  it 
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tioned  in  a  preceding  part  of  this  work  (y),  proceeds,  in  section  3,  to 
enact  as  follows,  "And  also  that  the  said  Ordinaries 

Sect  3 

and  Judges  respectively  shall  and  may  and  are  enabled  ordinaries  to 
to  proceed  and  call  such  administrators  to  account  for  administrators  to 
and  touching  the  goods  of  any  person  dying  intestate  ;  make  '  diatribu- 
and,  upon  hearing  and  due  consideration  thereof,  to 
order  and  make  just  and  equal  distribution  of  what  remaineth  clear, 
(after  all  debts,  funeral,  and  just  expenses  of  every  sort  first  allowed 
and  deducted,)  amongst  the  wife  and  children,  or  children's  children, 
if  any  such  be,  or  otherwise  to  the  next  of  kindred  to  the  dead  per- 
son in  equal  degree,  or  legally  representing  their  stocks,^ro  suo  cuique 
jure,  according  to  the  laws  in  such  cases,  and  the  rules  and  limitation 
hereafter  set  down  ;  and  the  same  distributions  to  decree  and  settle, 
and  to  compel  such  administrators  to  observe  and  [pay  the  same  by 
the  due  course  of  his  Majesty's  ecclesiastical  laws  ;  saving  to  every- 
one, supposing  him  or  themselves  aggrieved,  their  right  of  appeal,  as 
was  always  in  such  cases  used." 

It  has  already  appeared  {g),  that  by  reason  of  the  Court  of  Probate 
Act,  8.  23,  that  court  (whose  jurisdiction  was  substituted  for  that  of 
the  Ordinary  and  other  ecclesiastical  judges)  could  not  entertain  a 
suit  for  the  distribution  of  residue.  But  the  Court  of  Equity  com- 
pelled the  administrator  to  apply  it  according  to  the  statute.  And 
now  although  the  Probate  Division  probably  has  jurisdiction  to 
*entertain  an  administration  action,  yet  it  would  probably  refuse  to 
do  so,  since  by  sects.  33,  34  of  the  Judicature  Act,  1873,  all  causes 
and  matters  for  the  administration  of  the  estates  of  deceased  persons 
are  assigned  to  the  Chancery  Division. 

By  section  4,  it  is  provided,  "  Tiiat  this  Act  or  anything  herein 
contained  shall  not  any  ways  prejudice  or  hinder  the  sect. 4. 
customs  observed  within  the  city  of  London,  or  within  don'°"nd°  York 
the  province  of  York,  or  other  places  having  known  and  ^*™  ■ 
received  customs  peculiar  to  them,  but  that  the  same  customs  may  be 
observed  as  formerly :  anything  herein  contained  to  the  contrary 
not  with  standing. " 

And  by  section  5,  it  is  further  enacted,  "  That  all  Ordinaries,  and 
every  other  person  (A),-  who  by  this  Act  is  enabled  to  make  distri- 

shall  be  duly  divided:  By  Bayley,  B.,  {h)  The    word   "person"  here   evi- 

in    the  Archbishop  of  Canterbury  i>.      dently  means  judge  :  See  Archbishop 
Robertson,  1  Cr.  &  M.  529.  of  Canterbury  ii.  Tappen,  8  B.  &  C. 

(/)  Ante,  p.  *452,  et  seq.  158,  by  Lord  Tenterden. 

(a)  Ante,  p.*338. 
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tution  of  the  surplusage  of  the  estate  of  any  person  dying  intestate, 

shall  distribute  the  whole  surplusage  of  such  estate  or 

How     and     to  estates  in  manner  and  form  following  :  that  is  to  say, 

wham    the    sor-  °  •" 

piusage  is  to  be  one-thii-d  part  of  the  said  surplusage  to  the  wife  of  the 

distributed:  .  ,,,     ,  .-,1, 

intestate,  and  all  the  residue  by  equal  portions  to  and 
amongst  the  children  of  such  persons  dying  intestate,  and  such  per- 
sons as  legally  represent  such  children,  in  case  any  of  the  said  children 
be  then  dead,  other  than  such  child  or  children  (not  being  heir-at-law) 
who  shall  have  any  estate  by  the  settlement  of  the  intestate,  or  shall 
be  advanced  by  the  intestate  in  his  lifetime  by  portion  or  portions 
equal  to  the  share  which  shall  by  such  distribution  be  allotted  to  the 
other  children  to  whom  such  distribution  is  to  be  made  :  Arid  in  case 
.  .     any  child,  other  than  the  heir-at-law,  who  shall  have  any 

Advancement  by         ■'  '        .  '  •' 

portion.  estate  by  settlement  from  the  said  intestate,  or  shall  be 

advanced  by  the  said  intestate  in  his  lifetime  by  portion  not  equal  to 
the  share,  which  will  be  due  to  the  other  children  by  such  distribu- 
tion as  aforesaid  ;  then  so  much  of  the  surplusage  of  the  estate  of 
such  intestate  to  be  distributed  to  such  child  or  children  as  shall  have 
any  *land  by  settlement  from  the  intestate,  or  were  advanced  in  the 
lifetime  of  the  intestate,  as  shall  make  the  estate  of  all  the  said  chil- 
dren to  be  equal  as  near  as  can  be  estimated  :  but  the  heir-at-law, 
notwithstanding  any  land  that  he  shall  have  by  descent 
have  an  equal  or  Otherwise  from  the  intestate,  is  to  have  an  equal  part 
^°'  ■  in  the  distribution  with  the  rest  of  the  children,  without 

any  consideration  of  the  value  of  the  land  which  he  hath  by  descent 
or  otherwise  from  the  intestate." 

And  by  section  6,  "In  case  there  be  no  children,  nor  any  legal 
Sect   6  representatives  of  them,  then  one  moiety  of  the  said 

If  no  children,  estate  to  be  allotted  to  the  wife  of  the  intestate,  the 
residue  of  the  said  estate  to  be  distributed  equally  to  every  of  the 
next  of  kindred  of  the  intestate  who  are  in  equal  degree,  and  those 
Tvho  legally  represent  them"  {«). 

And  by  section  7,  it  is  provided,  "  That  there  be  no  representations 

admitted  among  collaterals  after  brothers'  and  sisters' 

If  no  wife,  or  if  no  children  ;  and  in  case  there  be  no  wife,  then  all  the  said 

wife  ot  child.  ,         ,.       .,  , 

estate  to  be  distributed  equally  to  and  amongst  the 
children  :  and  in  case  there  be  no  child,  then  to  the  next  of  kindred 
in  equal  degree  of  or  unto  the  intestate,  and  their  legal  representatives 
as  aforesaid,  and  in  no  other  manner  whatsoever." 

if)  As  to  the  modification  of  this  sec-  1890,  53  &  54  Vict.  c.  29,  see  pes*, 
tion  made  by  tlie  Intestates'  Estates  Act,      p.  *1359. 
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And  by  section  8,  it  is  likewise  enacted,  "  To  the  end  that  a  due 
regard  be  had  to  creditors,  that  no  such  distribution  of  gect.  8. 
the  goods  of  any  person  dying  intestate  be  made  till  Suftoay''ear°" 
after  one  year  be  fully  expired  after  the  intestate's  death,   k  debts  afterward 
and  that  such  and  every  one  to  whom  any  distribution  Jpp^"'  '•'«''   a'l 

•J  */  to  refund  propor- 

and  share  shall  be  allotted,  shall  give  bond  with  suffi-  t'oiabiy. 
cient  sureties  in  the  said  Courts,  that  if  any  debt  or  debts,  truly  owing 
by  the  intestate,  shall  be  afterward  sued  for,  and  recovered  or  other- 
wise duly  made  to  appear,  that  then  and  in  every  such  case  he  or  she 
shall  respectively  refund  and  pay  back  to  the  administrator  his  or  her 
ratable  part  of  that  debt  or  debts,  and  of  the  costs  of  suit  and  charges 
of  the  administrator  by  reason  of  such  debt,  out  of  the  part  and  share 
so  as  aforesaid  allotted  to  him  *or  her,  thereby  to  enable  the  said 
administrator  to  pay  and  satisfy  the  debt  or  debts  so  discovered  after 
the  distribution  made  as  aforesaid." 

Finally,  by  section  9,  it  is  enacted,  "That  in  all  cases  where  the 
Ordinary  hath  used  heretofore  to  errant  administration 

.  Sect.  9. 

cuvi  testamento  annexo,  he  shall  continue  so  to  do,  and   Act  not  to  extend 

the  Will  of  the  deceased  in  such  testament  expressed  mm     teetamento 

shall  be  performed  and  observed  in  such  manner  as  it 

should  have  been  if  this  Act  had  never  been  made." 

It  is  obvious  to  observe  how  near  a  resemblance  this  Statute  of 
Distributions  bears  to  the  ancient  English  law,  de  rationaiili  parte 
honorum ;  which  Sir  Edward  Coke,  though  he  doubted  the  generality 
of  its  restraint  on  the  power  of  bequeathing  by  will,  held  to  be  uni- 
versally binding,  in  point  of  conscience  at  least,  on  the  administrator 
or  executor,  in  case  of  either  a  total  or  partial  intestacy  (J).  It  also 
bears  some  resemblance  to  the  Roman  law  of  succession,  db  intestate, 
which,  and  because  the  act  was  also  penned  by  an  eminent  civilian  (K), 
has  occasioned  a  notion  that  the  Parliament  of  England  copied  it  from 
the  Roman  Praetor ;  though  it  is  little  more  than  a  restoration,  with 
some  refinements  and  regulations,  of  our  old  constitutional  law ; 
which  prevailed  as  an  established  right  and  custom,  from  the  time  of 
King  Canute  downward,  many  centuries  before  Justinian's  laws  were 
known  or  heard  of  in  the  western  parts  of  Europe  (X). 

Lord  Hardwioke,  in  the  case  of  Stanley  v.  Stanley  (ni),  took  occa- 
sion to  observe,  that  this  statute  was  very  incorrectly  penned. 

{j)  3  Inst.  33,  33.  2  Black.  Comm.  Eaines,  1  Lord  Raym.  574,  by  Lord 
516.  Holt. 

(A)  Sir  Walter  Walker ;    See   R.   v.  ffl  3  Black.  Comm.  516. 

(ot)  1  Atk.  457. 

[*1356] 


844 


Of  Distribution  under  the  Statute.      [Pt.  III.  Bk.  iv. 


Where  a  party,  entitled  to  a  distributive  share  of  the  personal  estate 
^    of  an  intestate,  makes  an  agreement  relating  to  the  dis- 

Agreement  as  to  '  °  ^  . 

distributiveshare.  tribution,  under  a  supposition  that  the  estate  is  of  a. 
*certain  value,  and  it  turns  out  to  be  greater  than  was  known  at  the 
time  of  the  agreement,  a  court  of  equity  will  set  it  aside  (w)  :  for  it 
is  a  general  principle  of  equity,  that  agreements,  relative  to  real  or 
personal  estate,  if  founded  on  mistake,  will  be  for  that  reason  set 
aside  (o). 

In  the  investigation  of  the  rights  of  the  several  parties  entitled 
under  this  statute,  it  is  proposed  to  consider.  First,  The  rights  of 
a  husband,  with  respect  to  the  personal  property  of  his  deceased  wife  : 
Secondly,  The  rights  of  a  widow,  with  respect  to  the  effects  of  her 
husband  :  Thirdly,  The  rights  of  the  children,  and  lineal  descendants 
of  the  deceased  :  Fourthly,  The  rights  of  the  next  of  kin. 

(ra)  Cocking  o.  Pratt,  1  Ves.  Sen.  400.      136.     Leonard  ».  Leonard,   3  Ball  & 
(o)  See  Pooley  «.   Ray,   1  P.   Wms.      Beat.  183.     Stewart  ».  Stewart,  1  Rob. 
355.    Bingham  v.  Bingham,  1  Ves.  Sen.      App.  Cas.  431. 


f  What  law  governs.  The  distribution 
of  the  intestate  estate  In  the  hands  of  the 
administrators  is,  in  general,  regulated  in 
the  United  States  by  statutes  determin- 
ing the  time  and  manner  of  distribution 
and  the  persons  entitled  to  receive  the 
estate.  The  right  to  a  distributive  share 
vests  at  the  time  of  the  death  of  the  in- 
testate. Schouler  on  Exrs.  §  507  ;  Cros- 
well  on  Exrs.  §  528  ;  Foster  v.  Pifield, 
20  Pick.  67  ;  Rose  v.  Clark,  8  Paige  574  ; 
Thompson  v.  Thomas,  30  Miss.  153; 
Estate  of  Black,  Tuck.  147  ;  Armstrong 
V.  Grandin,  39  O .  St.  368.  It  follows  that 
the  distribution  is  governed  by  the  law  in 
force  at  the  time.  Woerner  on  Admn. 
§  565  ;  Brown  »  Critchell,  110  Ind.  31  ; 
Paschall  v.  Hailman,  9  111.  385.  But  to 
the  effect  that  distribution  is  controlled 
by  a  law  passed  after  the  intestate's 
death,  there  having  been  no  statute 
before  that  time,  see  Armstrong  ®. 
Armstrong,  1  Or.  207. 

Order  for  distribution.  In  general, 
these  statutes  provide  for  distribution 
of  intestate  estates  by  order  of  the  Pro- 
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bate  Court.  This  is  generally  made 
upon  the  final  accounting  on  the  appli- 
cation of  the  administrator  or  of  any 
party  interested,  and  no  further  demand 
is  then  necessary.  Leland  v.  Kingsbury, 
34  Pick.  315 ;  Henry  ».  State,  9  Mo. 
778.  For  particular  procedure,  and 
notice  to  parties  and  form  of  decree 
for  distribution,  reference  must  be  had 
to  the  statutes  and  decisions  of  the 
several  states  determining  the  local 
practice.  See  also  Woerner  on  Admn. 
§§  561-63.  The  jurisdiction  of  the 
Probate  Court  even  extends  to  a  dis- 
tribution by  the  public  administrator, 
although  the  statute  directs  him  to 
pay  the  balance  into  the  state  treasury 
for  future  distribution.  Parker  v. 
Kuckens,  7  Allen  509.  And  in  order 
to  determine  the  amount  of  the  estate 
subject  to  distribution  the  surrogate 
has  jurisdiction,  in  New  York,  to  pass 
upon  the  validity  of  a  trust  under 
which  part  of  the  intestate's  property  is 
held.  Matter  of  Collyer,  4  Dem.  24. 
But  the  Probate  Court  has  no  jurisdic- 
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tion  to  direct  the  payment  of  legacies, 
unless  it  is  expressly  conferred  on  it, 
'  Arnold  ?>.  Smith,  14  E.  I.  217  ;  nor, 
under  the  Texas  law  of  "independent 
administration,"  to  regulate  the  distri- 
bution of  that  part  of  the  estate  as  to 
which  a  testator  died  intestate.  Lump- 
kin ».  Smith,  63  Tex.  249. 

In    California,    the    Probate    Court 
having  jurisdiction  to  order  the  pay- 
ment of  legacies,  must  do  so  before 
ordering  a  distribution  of  the  surplus, 
and  the  latter  order  is  conclusive  against 
legatees,  Hill  v.  Drew,  54  Cal.  6  ;  but 
not  against  a  legatee  claiming  property 
adversely  against  the  estate  in  his  own 
right.     Estate  of  Rowland,  74  Cal.  533. 
An  order  for  distribution  is  conclusive 
as  to  the  distributee's  rights  in  an  action 
brought  by  him  on  the  administrator's 
bond.     State  v.  Berning,  74  Mo.  87.     If 
it  is  made  by  mistake  for  too  large  a 
payment,  it  will  not  be  amended  for 
mere  inadvertence  of  the  administrator. 
Parker  ■».  Townsend  National  Bank,  131 
Mass.  565.    And,  on  the  other  hand,  such 
order  is  a  full  protection  of  the  admin- 
istrator as  to  distribution  made  by  him 
in  good  faith  under  it,  although  it  may 
be  afterward  modified  by  the  court. 
Charlton's    Appeal,    88    Pa.    St.    476; 
Stewart's  Appeal,  86  Pa.  St.  149.     The 
order  for  distribution  cannot,  however, 
protect    the    administrator    against    a 
rightful  claim  to  a  distributive  share 
which  was  fraudulently  concealed  by 
him  from  the  court.     O'Neil's  Appeal, 
55  Conn.  409.     Creditors  are,  in  gen- 
eral, barred  before  the  order  of  distri- 
bution is  made.     But,  in  Texas,  where 
the  estate  is  open  for  presentation  of 
claims  until  distribution,  they  will  be 
barred  by  the  order.     Bledsoe  «.  Beiler, 
66  Tex.   437.     In  Pennsylvania,  how- 
ever, the  order  for  distribution  is  not 
conclusive  until  it  is  actually  carried 
out.     Kline's  Appeal,  86  Pa.  St.  363. 

Distribution— When  made.    Distribu- 
tion should  not  be  made,  in  general. 


until  the  debts  are  paid  and  the  surplus 
for  distribution  ascertained  by  account 
and  settlement  or  otherwise.     In  New 
Jersey  (1877  Rev.  785,  §  149),  the  statute 
prohibits  distribution  by  the  administra- 
tor until   one  year  has  elapsed   after 
letters  issued.    And  the  administrator 
may  be  required  to  distribute,  in  Ala- 
bcma  (1886  Code,  §  2193),  after  eighteen 
months   or   sooner  on  order  if  estate 
shown  to  be  insolvent ;  Arkansas  (1884 
Dig.  Stats.  §  148),  after  two  years  or 
sooner    on    order    and    bond     given ; 
Colorado  (1891  An.  Stats.  §  4789),  after 
payment  of  debts  and  legacies  on  order  ; 
Maryland  (1888  P.  G.  L.  Art.  93,  §  140), 
one-third  share,  when  needed,  on  order 
and    bond    given ;    Mississippi    (1893 
Code,  §  1961) ,  after  twelve   months  ; 
JSTemda  (1885  G.  S.  §  3919),  after  four 
months  on  order  and  bond  given  ;  Sfew 
TorJc  (1889  R.  S.  8th  ed.  3563,  §  43), 
after  one  year  or  sooner  on  order  and 
bond  given  ;  Oregon  (1893  An.  Laws,  § 
1194),  after  first  account  on  order  and 
bond  given  ;  Pennsylvania  (1888  Purd. 
Dig.  Decedents'  Estates,  §  319),  after  one 
year.     So,  in  Tennessee,  there  may  be  a 
decree  for  distribution  within  the  statu- 
tory two  years  if  there  are  no  debts. 
Murgitroyd    v.    Cleary,    16   Lea    539. 
And  in  Indiana,  if  the  estate  is  ample, 
there  may  be  a  petition  for  distribution 
before  all  assets  are  collected  and  all 
debts  paid.     Lilly  v.  Stahl,  5  Ind.  447. 
When  the  debts  have  been  paid,  the 
next  of  kin  are  entitled  to  have  the  sur- 
plus distributed,  although  some  of  them 
may  desire  to  have  the  general  manage- 
ment of  the  administrator  continued. 
Succession  of  Powell,  38  La.  An.  181. 
But  no  suit  can  be  brought  until  the 
debt  and  expenses  are  provided  for. 
Alexander  v.   Alexander,  36  Neb.   68. 
And  a  decree  for  distribution  of  the 
entire  personal  property  made  within 
the  time   allowed  for    presentment  is 
void  as  to  creditors  pressing  their  claims 
within  such  time.    Browne  «.  Doolittle, 
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151  Mass.  595.  So,  if  the  administrator 
makes  a  voluntary  distribution  before 
the  statutory  time  expires,  he  is  liable 
for  a  devastavit,  and  distributees  receiv- 
ing such  moneys  are  liable  to  creditors 
therefor.  Fleece  v.  Jones,  71  Ind. 
340.  But  the  Probate  Court  cannot 
order  such  distributees  to  reimburse  ex- 
penses of  administration  paid  by  the 
administrator.  Matter  of  Keef ,  43  Hun 
98.  Where  claims  against  the  estate  are 
in  litigatiox^  the  distribution  will  be 
postponed.  Estate  of  Hulse,  12'  Phila. 
130  ;  or  funds  retained  for  such  claim, 
in  the  discretion  of  the  court,  Estate  of 
Bennett,  133  Pa.  St.  301 ;  and  a  partial 
distribution  ordered.  Curtis  v.  Brooks, 
71  111.  125.  But  it  has  been  held  that 
where  the  creditor  has  withdrawn  his 
claim  from  the  Probate  Court,  distribu- 
tion will  not  be  postponed  to  await  the 
results  of  litigation  in  another  court. 
Estate  of  Thomson,  13  Phila.  36. 
Where  the  estate  is  liable  for  taxes,  the 
administrator  must  take  notice  of  their 
assessment  at  his  peril,  and  must  pay 
them  before  making  his  final  settlement 
and  distribution.  McMahon  v.  Jones, 
14  Abb.  N.  C.  406. 

In  general,  the  right  to  sue  for  a  dis- 
tributive share  accrues  upon  settlement 
of  the  adminstrator's  account.  Matter 
of  Van  Dyke,  5  Dem.  331 ;  New  York 
(Code  C.  P.  §  1819).  And  even  one 
who  is  sole  next  of  kin  cannot  sue 
before  decree  for  distribution  in  the 
Probate  Court,  Cathaway  ».  Bowles, 
13  Mass.  54  ;  and  until  the  rights  of 
the  parties,  as  well  as  the  balance  for 
distribution,  are  ascertained.  Estate  of 
Kicaud,  57  Cal.  431.  But  the  adminis- 
trator who  makes  distribution  after  the 
time  for  presentment  of  claims  has 
expired,  but  before  settlement  of  his 
account,  is  not  responsible  to  creditors 
who  have  not  presented  their  claims  in 
time.  Brown  «.  Forsche,  43  Mich.  493. 
And  an  administrator  may  make  him- 
self liable  for  immediate  distribution  of 


rente  and  proceeds  of  lands  before  final 
settlement  by  the  terms  of  a  trust  deed 
given  by  him  to  the  heirs  for  their 
security.  McKinney  «.  Nunn,  83  Tex. 
44. 

Where  the  order  for  distribution  by 
mistake  requires  the  payment  of  too 
small  an  amount,  the  distribution  under 
it  will  be  valid  'pro  tanto,  and  a  further 
distribution  ordered.  Dickinson's  Ap- 
peal, 54  Conn.  334.  So,  the  failure  to 
pay  a  distributive  share  on  a  prelimi- 
nary distribution  may  be  made  up  on 
the  final  distribution.  Grim's  Appeal, 
109  Pa.  St.  391.  So,  where  distributees 
entitled  to  the  remainder  after  their 
mother's  life  estate  have  absorbed  in- 
come belonging  to  her  in  excess  of 
their  entire  shares,  their  share  may  be 
awarded  to  her  absolutely.  Estate  of 
Hamilton,  13  Phila.  300.  But  see,  con- 
tra, Hancock  e.  Hubbard,  19  Pick.  167. 
And  amounts  paid  to  next  of  kin  as 
legatees  under  a  will,  of  which  probate 
is  afterward  denied,  will  be  credited  as 
payments  on  account  of  their  distrib- 
utive share.  Kelly  v.  Davis,  37  Miss.  76. 
Distribution  in  property.  So  far  as 
practicable,  unnecessary  conversion  of 
property  should  be  avoided  and  dis- 
tribution made  in  kind.  Schouler  on 
Exrs.  I  506  ;  Woerner  on  Exrs.  §  563  ; 
Williams  ».  Holmes,  9  Md.  281  ;  Hester 
11.  Hester,  3  Ired.  Eq.  9.  And  this  is 
expressly  provided  for  by  statute,  in 
Georgia  (1883  Code,  §  2584),  Iowa  (1888 
R.  C.  §  3438),  Illinois  (1891  R.  S.  c.  3, 
§  93).  So,  if  on  settlement  of  the  estate 
funds  are  partly  in  gold  and  partly  in 
paper  of  unequal  value,  the  court  may 
order  a  p)-o  rata  distribution  of  each. 
Lowry  v.  Newsom,  51  Ala.  570.  But 
the  court  cannot  order  distribution  in 
kind  of  assets  of  doubtful  value,  such 
as  notes  and  accounts.  Waterman  v. 
Alden,  115  111.  83  ;  and  should  require 
them  to  be  collected  rather  than  sold  or 
divided,  Holliday  «.  Holliday,  38  La. 
An.  175  ;  unless  all  of  the  next  of  kin 
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assent  to  a  distribution  in  kind.  MurfE 
».  Frazier,  41  Miss.  408.  Where,  how- 
ever, a  note  belonging  to  the  intestate 
is  transferred  by  way  of  distribution  to 
several  of  the  next  of  kin,  they  become 
holders  of  it  in  severalty,  and  one  whose 
share  is  not  paid  may  sue  on  it  after 
payment  to  the  others  and  discharge 
of  the  maker  by  them.  Pratt  «.  Pratt, 
22  Minn.  148.  But  if  a  distributee 
accepts  a  share  of  the  fund,  made  up 
in  part  of  certain  securities  which  he 
knew  were  inventoried  and  accounted 
for  by  the  administrator  as  property  of 
the  intestate,  he  cannot  afterward  claim 
such  securities  adversely  as  his  in- 
dividual property.  Patterson  «.  Du- 
shane,  137  Pa.  St.  23.  If,  however,  a 
distributee  refuses  to  accept  his  dis- 
tributive share  in  notes  which  the  ad- 
ministrator had  taken  for  moneys 
loaned,  and  the  administrator  pays  the 
share  in  money,  he  becomes  entitled  by 
subrogation  to  the  notes.  Blakely  v. 
Carter,  70  Wis.  540. 

Distribution  to  Executor —  Guardian — 
Retainer.  Where  next  of  kin  die  after 
their  intestate  before  actual  distribution, 
their  shares  are  payable  to  their  per- 
sonal representatives.  Rose  v.  Clark,  8 
Paige  574 ;  Estate  of  Black,  Tucker 
147;  Gill  v.  Roberts,  6  Stew.  (N.  J.) 
474  ;  Armstrong  v.  Grandin,  39  O.  St. 
368,  Bluett  v.  Nicholson,  1  Pla.  385  ; 
and  see  Estate  of  Cronin,  Myrick's 
Prob.  253 ;  and  not  to  their  next  of 
kin  directly,  McConico  v.  Cannon,  25 
Ala.  463 ;  and  should  be  held  until  an 
administrator  is  duly  appointed  for  the 
deceased  next  of  kin.  Matter  of  Lane, 
3  Connoly  266. 

Where  the  administrator  is  himself 
the  executor  of  the  deceased  distributee, 
his  retaining  money  as  such  will  amount 
to  a  distribution  and  discharge  his  bond. 
Weir  ».  People,  78  111.  193.  And  where 
the  deceased  next  of  kin  is  one  of  two 
executors,  his  administrator  on  turning 
over  the  original  estate  to  the  surviving 


executor  may  retain  the  distributive 
share  of  the  deceased  executor.  Wil- 
liams V.  Mower,  39  S.  C.  333. 

If  the  distributee  is  an  infant,  the 
payment  should  be  made  to  his  guard- 
ian, aud  after  order  for  distribution 
the  administrator  is  liable  to  him  for 
interest  without  any  demand  of  pay- 
jpent.  Henry  v.  State,  9  Mo.  778. 
But  where  there  is  no  guardian,  and  the 
administrator  has  disbursed  part  of  the 
fund  in  necessaries  for  the  infant,  such 
payments  may  be  allowed  him  on  a  bill 
for  accounting  after  the  infant  comes 
of  age.  Rogers  v.  Traphagen,  15  Stew. 
(N.  J.)  421.  If  the  administrator  is- 
himself  the  guardian  of  the  infant,  the 
fund  is  transferred  to  him  as  such  by 
operation  of  law  after  order  for  its  pay- 
ment to  the  ward's  account.  Ruffin  v. 
Harrison,  86  N.  C.  190.  But  until  such 
order  he  cannot  by  charging  it  to  him- 
self as  guardian  discharge  himself  as 
administrator  or  his  sureties.  Willcox  v. 
Smith,  26  Barb.  316.  In  default  of 
such  order  he  is  still  liable  to  the  ward 
as  administrator  on  the  ward's  attain- 
ing his  majority.  Hutton  v.  Williams, 
60  Ala.  107. 

At  common  law  payment  of  the  wife's 
share  to  the  husband  is  sufficient,  except 
to  the  extent  of  a  check  which  the  hus- 
band failed  to  have  cashed  before  his 
death.  Horner  ®.  Webster,  4  Vr.  387. 
But  payment  to  the  husband  is  generally 
insufficient  under  the  recent  statutes. 
Crawford  i>.  Ridus,  54  Miss.  700. 

An  administrator  cannot,  however, 
retain  and  appropriate  his  own  dis- 
tributive share  without  order  of  the 
court  or  consent  of  other  next  of  kin. 
Cutliff  v.  Boyd,  72  Ga.  302. 

Assignment  of  sliare.  In  general,  the 
Probate  Court  will  not  recognize  the 
transfer  of  a  distributive  share  so  far  as 
to  order  distribution  to  the  assignee. 
Holcomb  v.  Sherwood,  39  Conn.  418 ; 
Tillson  D.  Small,  80  Me.  90  ;  Knowlton 
V.  Johnson,  46  Me.  489.    So,  formerly. 
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in  California.  Estate  of  Hite,  Myrick's 
Prob.  233.  But  after  assignment  of 
his  share  to  another  the  next  of  kin 
cannot  apply  for  an  order  for  distribu- 
tion of  specific  property,  Stevens  d. 
Palmer,  15  Gray  505 ;  nor  take  an 
appeal  from  the  order  of  distribution. 
Tillson  v.  Small,  80  Me.  90.  In  many 
states,  however,  the  assignee  of  a  dis- 
tributee may  be  recognized  in  his  own 
name,  the  assignor  being  no  longer  a 
party  in  interest.  Graham  «.  Aber- 
crombie,  8  Ala.  553 ;  Roberts  «.  Hud- 
dleston,  93  Ind.  173 ;  Harrington  v. 
lia  Rocque,  13  Or.  344.  In  California, 
the  statute  now  provides  for  an  order 
of  distribution  to  parties  claiming  under 
assignment  from  the  next  of  kin. 
Estate  of  Burton,  93  Cal.  459  ;  Code 
C.  P.  §  1664 ;  Matter  of  Phillips,  71 
Cal.  285 ;  when  the  assignee  is  before 
the  court.  Estate  of  Vaughn,  93  Cal. 
192.  So,  in  New  York,  if  all  the  parties 
are  before  the  court.  Clock  «.  Chad- 
eagne,  10  Hun  97.  So,  a  receiver  as 
assignee  of  a  distributive  share  is  a 
proper  party  to  the  administrator's 
accounting.  Estate  of  Gilllgan,  18  N. 
Y.  S.  R.  813.  But  the  assignee  of  an 
expectancy  before  the  intestate's  death 
is  not  the  assignee  of  a  distributive 
share.     Smith  ®.  Baylis,  3  Dem.  567. 

Release.  Persons  entitled  to  distribu- 
tive shares  may  by  their  agreement 
release  to  one  another  or  to  the  adminis- 
trator. Comer  v.  Comer,  120  111.  430  ;  or 
even  to  the  intestate  himself  before  his 
death.  Thus,  where  money  is  paid  by 
a  father  to  his  son  and  receipted  "in 
lieu  of  dowry,"  it  will  be  a  release  of 
the  son's  intestate  share  and  bar  the 
son's  creditors.  Havens  v.  Thompson, 
11  U.  E.  Gr.  383. 

On  the  other  hand,  a  court  of  equity 
will  set  aside  as  void  a  release  obtained 
by  the  other  next  of  kin  from  an  aged 
and  infirm  distributee  under  circum- 
stances amounting  to  fraud,  Rickey 
«.  Davis,  3  Hal.  Ch,  378  ;  and  a  release 


may  be  revoked  for  mistake,  Rabun  ®. 
Rabun,  61  Ga.  647;  but  not  because 
the  consideration  for  a  joint  release 
executed  with  other  distributees  went 
exclusively  to  the  others.  Tunnell  v. 
Burton,  4  Del.  Ch.  383.  So,  if  the 
widow  has  relinquished  her  right  under 
an  order  for  distribution  in  compromise 
of  a  suit  brought  in  equity  by  creditors 
who  had  failed  to  make  due  present- 
ment of  their  claims,  she  cannot  after- 
ward seek  to  enforce  the  order  for  dis- 
tribution against  the  administrator. 
Robbins  i>.  Mylne,  7  Stew.  (N.  J.)  305. 
As  to  the  construction  of  a  release,  see 
alsa  Cliflt  V.  Wade,  51  Tex.  14. 

If  the  administrator  pays  distributive 
share  without  an  order  for  distribution, 
he  is  entitled  to  a  release  for  his  pro- 
tection. Matter  of  Smyley,  19  N.  Y. 
Supp.  266.  And  the  mere  failure  to 
explain  the  legal  effect  of  the  release  is 
not  a  fraud  upon  the  distributees  re- 
ceiving his  notes  in  payment  of  their 
shares.  Estate  of  Arbuckle,  16  Phila. 
404. 

AUacTi/ment  —  Judgment  —  Lien.  At 
common  law  a  distributive  share  in  the 
estate  of  an  intestate  could  not  be  at- 
tached in  the  hands  of  the  administra- 
tor. Brooks  V.  Cook,  8  Mass.  246. 
And  in  Georgia,  the  administrator  can- 
not be  gamisheed  for  twelve  months. 
Selman  v.  Milliken,  28  Ga.  866.  But 
this  rule  is  now  changed,  in  Massaelm- 
setts,  by  statute  (P.  S.  C.  i83,  §  32) ;  and 
such  share  is  subject  to  attachment  as 
soon  as  letters  are  issued  and  adminis- 
tration bond  filed.  Mechanics'  Savings 
Bank  v.  Waite,  150  Mass.  334  ;  but  not 
before.  Davis  v.  Davis,  3  Cush.  Ill, 
Even  the  husband's  interest  in  a  dis- 
tributive share  belonging  to,  his  wife 
is  subject  to  attachment.  "Wheeler  v. 
Bowen,  30  Pick.  563.  So,  the  attach- 
ment has  been  held  to  be  superior  to  a 
subsequent  transfer  of  the  share  to 
other  distributees  ordered  by  the  court 
on  account  of  the  fact  that  the  distribu- 
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tee's  indebtedness  to  the  estate  exceeded 
liis  share.  Procter  «.  Newhall,  17 
Mass.  81.  The  attachment  may,  how- 
ever, be  defeated  by  a  prior  assignment 
of  the  share,  Harrington  v.  La  Rocque, 
13  Or.  344  ;  and  payment  to  the  assignee 
before  notice.  Mosely  v.  McGough,  69 
Ga.  748. 

Judgments  and  other  liens  against 
the  individual  distributee  will  be  pro- 
tected before  distribution  is  made  to 
him.  Sears  «.  Mack,  3  Bradf.  394. 
But  the  satisfaction  of  such  judgment 
on  the  record  Is  conclusive  In  the  surro- 
gate's court  on  the  application  of  the 
next  of  kin  for  distribution.  Smith  v. 
Baylls,  4  Dem  30.  And  after  the  death 
of  a  lunatic  distributee  and  of  the  com- 
mittee that  had  received  the  share,  the 
distribution  will  not  be  reopened  In 
favor  of  a  judgment  creditor  of  the 
distributee.  Hoban's  Appeal,  103  Pa. 
St.  404. 

Set-off.  In  general,  all  distributive 
shares  are  subject  to  the  set-off  of  debts 
due  by  the  distributee  to  his  intestate. 
This  Is  provided  by  statute,  in  Massa- 
chiisetts  (1883  P.  S.  c.  136,  §  33).  If 
the  debt  Is  less  than  the  distributive 
share,  the  appropriation  of  the  share 
to  its  payment  Is  payment  of  the  share 
pro  tanto  and  a  sufficient  compliance 
with  the  decree  for  distribution. 
Tlnkham  v.  Smith,  56  Vt.  187.  And 
If  It  exceeds  the  share,  the  unpaid 
balance  is  assets  of  the  estate  like  any 
other  debt.  Howland  «.  Hecksher,  3 
Sandf.  Ch.  519.  If  the  administrator 
voluntarily  pays  a  distributive  share 
without  retaining  as  set-off  the  distrib- 
utee's part  of  a  judgment  debt  re- 
covered against  him  and  two  others 
jointly,  it  will  be  a  discharge  -pro  tanto 
of  his  part  of  the  debt  as  between  the 
administrator  and  the  other  judgment 
debtors.  Rudolph  v.  .Underwood,  88 
<3a.  664.  The  allowance  of  a  distribu- 
tee's debt  by  way  of  set-off  has  been, 
however,  refused  as  against  his  undl-  , 


vided  share  of  a  vessel  set  off  to  him 
in  common  with  other  distributees. 
Rose  V.  O'Brien,  50  Me.  188. 

The  allowance  of  the  debt  as  a  set-oflf 
is  not,  however,  conclusive  against  the 
distributee  in  another  action  brought 
by  the  administrator  to  enforce  the  ' 
claim.  Brady  v.  Pryor,  69  Ga.  691. 
Execution  against  a  third  party  will  be 
stayed  to  await  the  payment  of  dis- 
tributive shares  of  which  he  has  be- 
come the  owner.  Rogers  «.  Clements, 
93  N.  C.  81.  But  an  execution  against 
a  distributee  will  be  allowed  to  run  on 
its  appearing  that  there  Is  nothing  due 
on  his  share,  although  an  appeal  is 
pending  from  a  decision  to  that  effect 
In  the  settlement  of  account.  Scroggs 
V.  Alexander,  108  N.  C.  163. 

The  amount  of  the  set-off  may  be 
retained  even  though  the  share  with- 
held is  less  than  the  amount  of  the 
legal  exemption  from  execution,  Piscus 
V.  Fiscus,  137  Ind.  383;  or  although 
the  distributee  was  insolvent.  How- 
land  V.  Heckscher,  3  Sandf.  Ch.  519 ; 
or  against  the  trustee  of  the  distributee 
in  insolvency,  Gosnell  v.  Flack,  75 
Md.  577  ;  or  although  the  debt  has 
been  discharged  by  the  bankruptcy  of 
the  distributee.  Sartor  v.  Beaty,  25  S. 
C.  393  ;  "Wilson  v.  Kelly,  16  S.  C.  317. 
So,  although  the  distributee  was  a 
married  woman  when  the  debt  was 
Incurred.  Estate  of  Bucknor,  136  Pa. 
St.  33.  Bat  the  husband's  debt  will 
not  be  set  off  against  the  wife's  share, 
Stewart  ■».  Glenn,  3  Heisk.  581  ;  al- 
though even  this  has  been  done,  where 
he  was  entitled  under  the  then  law  to 
receive  such  share.  Yohe  «.  Barnet, 
1  Binn.  358 ;  McGee  ii.  Ford,  13  Miss. 
769.  On  the  other  hand.  It  has  been 
held  not  to  apply  to  a  debt  already 
outlawed.  Milne's  Appeal,  99  Pa.  St. 
483  ;  Richardson  v.  Keel,  9  Lea  74.  In 
New  York,  however,  such  a  debt  may 
be  set  off  against  a  legacy  on  proof  that 
the  debt  has  not  been  paid.    Rogers  v. 
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Murdock,  45  Hun  30.  So  too,  Tink- 
ham  «.  Smith,  56  Vt.  187.  The  debt 
of  a  child  to  his  father  may  be  set  ofE 
against  his  distributive  share,  although 
he  died  before  the  father,  and  his  chil- 
dren took  the  share,  Denise  v.  Denise, 
10  Stew.  (N.  J.)  163  ;  but  liot  against 
his  share  of  the  estate.  Green  «.  Hath- 
away, 9  Stew.  (N.  J.)  471 ;  nor  at  all  in 
Pennsylvania,  Ilgenfritz's  Appeal,  5 
Watts  35,  and  see  p.  *1377  note,  vJbi 
infra. 

So,  the  distributive  share  of  the 
debtor  is  subject  to  the  set-off  of  a  debt 
due  by  him  to  the  intestate  as  executor 
of  another  estate  for  an  unpaid  legacy, 
Godbold  V.  Godbold,  13  S.  C.  601; 
Wilson  «.  Slaughter,  53  Ark.  137  ;  or 
as  principal  on  a  bond  paid  by  the  intes- 
tate as  his  surety,  Sproul's  Appeal,  105 
Pa.  St.  443  ;  Eltinge  ti.  Hull,  3  Dem. 
563  ;  although  the  payment  on  account 
of  the  suretyship  was  not  made  until 
after  suit  brought  for  the  distributive 
share.  Ransom  v.  Thompson,  65  N.  C. 
638.  So,  to  his  indebtedness  to  the 
estate  for  property  purchased  at  the 
administrator's  sale,  Wilson  ®.  Randall, 
37  Ark.  74 ;  Majion  ®.  Bower,  3  Miss. 
375.  So,  an  administrator  (in  this  case 
an  executor  cfe  son  tort)  may  set  off 
money  paid  by  him  to  the  distributee 
for  family  maintenance  for  a  year  after 
the  intestate's  death,  Bryant  v.  Hilton, 
66  Ga.  477 ;  or  for  his  own  support 
during  his  minority.'  Matter  of  Win- 
sor,  5  Dem.  340  ;  Edward  «.  Williams 
(S.  C),  17  S.  E.  Rep.  457. 

Such  set-off  is,  in  general,  available 
against  an  assignee  of  the  distributive 
share,  Haskin  v.  Teller,  3  Redf.  316 ; 
Succession  of  Coco,  33  La.  An.  325  ; 
Ford  v.  O'Donnell,  40  Mo.  Ap.  51 ; 
Sartor  v.  Beaty,  35  S.  C.  393.  So,  for 
the  distributee's  liability  as  surety  on 
the  administrator's  bond,  Bobo  v. 
Vaiden,  30  S.  0.  371  ;  but  it  is  not 
subject  to  a  debt  to  the  administrator 
individually.    Davis  v.  Newton,  6  Met. 


537.  And  the  administrator's  oral 
promise  to  pay  the  distributive  share 
to  an  assignee  subject  to  the  set-off 
claimed  is  not  binding  upon  him,  where 
the  assignee  refuses  to  allow  the  set- 
off. Hay  «.  Green,  13  Gush.  283.  In 
Tennessee,  it  is  held  that  an  assignment 
before  the  death  of  the  intestate  is  not 
subject  to  a  general  debt  of  the  dis- 
tributee to  the  intestate  except  for 
advancements  only.  Steele  «.  Prier- 
son,  85  Tenn.  430. 

The  liability  of  a  distributee's  share  ta 
the  set-off  of  debts  is  binding  upon  his. 
creditors  also  even  to  the  extinguish- 
ment of  the  entire  share,  Cheyney's 
Appeal,  148  Pa.  St.  143  ;  Henshaw  ®. 
Whitney,  11  Gray  233.  So,  too,  as 
against  his  share  of  the  proceeds  of 
lands  sold  by  the  administrator.  Nel- 
son 11.  Murfree,  69  Ala.  598. 

Advances  by  an  administrator  to  a 
distributee  are  to  be  allowed  against  his. 
share  in  distribution,  Lyle  ®.  Williams,. 
65  Wis.  331 ;  even  though  the  distribu- 
tee has  given  the  administrator  a  note 
for  the  advances.  Id.  So,  advances 
for  the  support  of  an  infant  distributee, 
Bailey  «.  Mundin,  58  Ala.  104  ;  Mundea 
v.  Bailey,  70  Ala.  63.  The  advances 
may  by  special  agreement  also  be  made 
a  charge  on  the  share  of  other  distribu- 
tees. Estate  of  Good,  150  Pa.  St.  301, 
307;  or  of  the  distributee's  share  in  the 
real  property.  Estate  of  Moore,  96  Gal. 
531.  And  the  administrator's  sureties 
are  entitled  to  be  subrogated  to  his  right 
to  reimbursement  for  advances.  Stetson 
v.  Moulton,  140  Mass.  597. 

Refunding  bond.  The  administrator 
should  require  a  refunding  bond  from 
every  distributee  receiving  payment  of 
his  share  or  a  part  of  it  before  the  time 
for  limiting  creditors  has  elapsed, 
whether  the  payment  is  voluntary, 
Morris  v.  Morris,  9  Heisk.  814  ;  Moore 
«.  Lesueur,  33  Ala.  287  ;  or  is  made  on 
an  order  of  the  Probate  Court.  Jones"^ 
Appeal,  99  Pa.  St.  134  ;  Simpson's  Ap- 
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peal,  109  Pa.  St.  383  ;  Sanderson  «.  San- 
derson, 17  Fla.  820 ;  Johnstons.  Fort,  80 
Ala.  78.  A  bond  to  indemnify  against 
debts  will  cover  administration  ex- 
penses also,  Springsteen  xi.  Samson, 
33  N.  Y.  714  ;  although  the  failure  to 
require  bond  may  not  render  the  decree 
of  distribution  invalid.  Chapell  v. 
Shuee,  117  Ind.  481.  So,  a  refunding 
bond  is  necessary,  whether  payment 
is-  made  to  the  distributee  in  his  own 
right  or  to  another  as  guardian,  Keith 
«.  Jolly,  26 Miss.  131 ;  Chandler*.  Mor- 
rison, 123  Ind.  354  ;  or  trustee.  Simp- 
son's Appeal,  109  Pa.  St.  383.  So, 
an  assignee  may  be  required  to  give 
such  bond,  and  such  requirement  will 
not  excuse  his  neglect  in  collecting  the 
share,  if  loss  is  occasioned  by  it.  Davis 
V.  Newton,  6  Met.  537.  And  the  Court 
of  Chancery  may  require  such  bond  in 
a  proper  case  irrespective  of  the  statute. 
Estate  of  Palmer,  16  Phila.  361.  In 
California,  it  is  discretionary  with 
the  Probate  Court  to  require  bond  or 
dispense  with  it.  Estate  of  Levison, 
98  Cal.  654.  Without  a  refunding  bond 
the  administrator  of  a  deceased  guardian 
will  be  liable  to  the  ward  for  a  balance 
due  on  his  account,  although  the  ward 
had  at  his  maturity  given  the  guardian  a 
receipt  on  which  the  administrator  had 
relied.  Musser  «.  Oliver,  21  Pa.  St.  362. 
The  statute  sometimes  requires  such 
bond  to  be  given  even  after  the  time 
for  limiting  creditors  is  expired,  Woer- 
ner  on  Admn.  §  560  ;  Willeford  «.  Wat- 
son, 13  Heisk.  476;  and  it  must  be 
tendered  on  petition  for  distribution. 
Richmond  v.  Delany,  33  Miss.  83  ;  Gam- 
mage  V.  Noble,  34  Miss.  150  ;  Crosby  v. 
Covington,  34  Miss.  619.  In  bringing 
suit  on  the  administrator's  bond  for 
non-payment  of  a  distributive  share, 
the  plaintiff  must  aver  the  tender  of  a 
refunding  bond.  Ordinary  ».  White, 
14  Vroom  23. 

Where  the  distribution  is  made  on 
order    of    court    and    security  given, 


creditors  must  resort  to  the  refunding 
bonds  or  to  any  residue  of  the  estate 
not  accounted  for.  SchaefEer's  Appeal, 
119  Pa.  St.  640.  Recovery  may  be  had 
on  such  bond,  although  the  deficiency  is 
due  to  the  failure  to  complete  a  sale  of 
property  of  the  estate,  Lowery  ®.  Perry, 
85  N.  C.  131 ;  or  to  a  depreciation  in  the 
value  of  the  property  of  the  estate. 
Stokes  V.  Goodykoontz,  136  Ind.  585. 
So,  though  the  distributees  received  their 
shares  in  securities  instead  of  cash. 
Ashurst  ®.  Potter,  2  Stew.  (N.  J.)  635  ; 
Hawthorne  «.  Beckwith,  89  Va.  786. 
But  not  where  the  failure  is  due  to  the 
neglect  or  oversight  of  the  adminis- 
trator in  regard  to  debts  outstanding  at 
the  time  he  made  distribution.  Don- 
nell  v.  Cooke,  63  N.  C.  227.  If  the 
persons  receiving  the  share  are  not 
entitled  as  distributees,  they  will  be 
liable  for  the  entire  amount  received, 
although  the  bond  only  calls  for  the 
amoiant  in  excess  of  their  shares.  Moss 
«.  Foulkes,  14  Lea  383. 

In  some  states  it  is  dispensed  with, 
if  the  estate  is  solvent  and  without 
debts.  Chambers  v.  Wright,  53  Ala.. 
444.  And  the  failure  to  take  such  bond 
is  not  a  devastavit,  in  Connecticut. 
Davis  ».  Van  Sands,  45  Conn.  600. 
Where  no  bond  is  given,  a  distributee  is 
personally  liable  to  refund  an  excess  of 
payment,  but  the  liability  is  not  a  charge^ 
on  his  share.  Wilcoxon  ».  Donelly, 
90  N.  C.  245.  On  the  other  hand,  he 
may  be  excused  from  refunding  after 
the  value  of  the  property  taken  in  dis- 
tribution (slaves)  was  destroyed  by  their 
legal  emancipation.  Worthy  «.  Brower, 
93  N.  C.  344 ;  or  where  the  payment  was 
voluntary  and  the  action  is  barred  by 
ordinary  lapse  of  time.  Montgomery's 
Appeal,  93  Pa.  St.  303.  And,  in  general, 
without  such  bond  or  other  express 
obligation,  there  is  no  legal  liability  to 
refund  a  voluntary  payment.  Miller 
«.  Hulme,  126  Pa.  St.  277 ;  especially 
where  the  distributee  was  a  married 


8-52 


Of  Distribution. 


[Pt.  III.  Bk.  IV. 


woman,  and  the  payment  was  made 
without  her  knowledge  or  consent  to 
her  husband,  Jones  «.  Commercial 
Bank,  78  Ky.  413  ;  although  refund- 
ing of  overpayments  may  be  required 
hy  adjudication  on  final  accounting, 
Estate  of  Grim,  147  Pa.  St.  190 ;  but 
not  by  an  aflSrmative  judgment  against 
the  distributee  for  the  excess  received 
by  him.  Echols  ».  Almon,  77  6a.  330. 
Without  any  refunding  bond  a  court 
of  equity  may  compel  the  distributee  to 
refund  for  the  purpose  of  paying  debts 
afterward  allowed.  Outright  «.  Stan- 
ford, 81  111.  340 ;  but  not  to  protect  a 
eestui  que  trust  who  has    proved   no 


claim  as  a  creditor  against  the  estate, 
and  whose  funds  have  been  mingled  with 
those  of  the  intestate  beyond  the  possi- 
bility of  identification,  McComas  «. 
Long,  85  Ind.  549  ;  nor  to  enforce  a 
verbal  promise  of  the  distributee  to 
pay  the  debts  which  he  had  neglected 
to  pay .  Breining  v.  Schneider,  46  Mich . 
385  ;  nor  until  the  creditor's  remedy  is 
exhausted  against  the  administrator 
and  his  sureties.  Tift«.  Collier,  78  Ga.' 
194.  So,  distribution  may  have  to  be 
refunded  on  the  subsequent  establish- 
ment of  a  will.  Sewell  ii.  SlinglufE, 
63  Md.  593. 
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SECTION  I. 

Of  the  rights  of  the  husband  and  his  representatives,  with  respect 
to  the  personal  property  of  his  intestate  wife.\ 

It  has  been  shown,  in  a  former  part  of  this  treatise,  that  the  hus- 
band is  entitled  to  the  errant  of  administration  of  his 

.„,».  I  11/.  ic-i  /.    Husband's  rights 

Wife  s  eiiects  :  and  consequently,  before  the  Statute  of  as   administrator 

„.       .,       .  ,  ^  .  ,    .y  ,,        T      .    .  ,  to  his  wife; 

Distributions,  he  was  entitled,  as  all  administrators 
were,  to  the  exclusive  enjoyment  of  the  residue  :  Doubts,  however, 
arose,  whether  the  husband's  right  was  not  superseded  by  the  force  of 
that  statute  ;  and  whether  he  was  not  thereby  bound  to  distribute 
her  personal  estate  among  her  next  of  kin  :  To  obviate  which,  it  is 
provided  by  the  29  Car.  II.  c.  3,  s.  25  (the  Statute  of  Frauds),  that 
neither  the  Statute  of  Distributions  or  anything  therein  contained 
"  shall  be  construed  to  extend  to  the  estates  oi  feme  coverts  that  shall 
die  intestate,  but  that  their  husbands  may  demand  and  have  adminis- 
tration of  their  rights,  credits,  and  other  personal  estates,  and  recover 
*and  enjoy  the  same,  as  they  might  have  done  before  the  making  of 
the  said  Act "  {p). 

In  case  the  wife  dies  intestate,  and  afterward  the  husband  dies, 
without  having  taken  out  administration  to  her,  the  rights  of  the hus- 
Ecclesiastical  Court,  until  a  late  period,  considered  itself  ^gvel,  if^S^S 
bound  by  the  statute  21  Hen.  VIII.  c.  5,  to  grant  admin-  ^^^^"i'amiSst"^ 
istration  to  the  next  of  kin  of  the  wife,  and  not  to  the  "'"' '"  ''*'■• 
representative  of  the  husband  (q).  But  such  administrator  was 
regarded,  in  equity,  with  respect  of  the  residue,  as  a  trustee  for  the 
representatives  of  the  husband  {r)  :  For  the  husband  surviving  the 
wife,  her  whole  estate  vested  in  him  at  the  time  of  her  death,  and  no 
person  could  possibly  be  entitled  to  the  rights  of  his  wife  but  him- 
self ;  so  that  her  whole  property  belonged  to  him  (s).  And  the  prac- 
tice of  the  Prerogative  Court  of  Canterbury,  on  this  head,  was  altered 
in  Sir  John  NichoU's  time  ;  and  the  rule  established  was,  that  the 
administration  sliall  be  granted  to  the  representatives  of  the  husband, 


f  See  American  note  at  end  of  this         (r)  Cart  «.   Rees,   1    P.  Wms.  381, 

Section.  (cited  in  Squib  «.  Wyn).     Humphrey 

(p)  See«n«e,  pp.  *754-*759,  as  to  the  v.  Bullen,  1  Atk.  458.    8.  C.  11  Vin. 

extent  of  the  husband's  rights  as  his  Abr.  88.    Elliott  v.  Collier,  3  Atk.  536. 

wife's   administrator.    See   also  ante,  S.  C.  1  Ves.  Sen.  15.    1  Wils.  168. 
pp.  *613,  *613.  (*)  Elliott  «.  Collier,  3  Atk.  527. 

(})  See  ante,  p.  *349. 
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unless  it  can  be  shown  that  the  next  of  kin  of  the  wife  are  entitled  to 
the  beneficial  interest  (<). 

So  in  a  case  where  the  husband  takes  out  administration  to  his  wife, 
and  dies  without  having  administered  to  all  her  estate, 

or  without  having  ,.._  .  ,  ..,, 

fully  adminia-  the  ecclesiastical  courts,  tor  a  long  period,  thought 
themselves  obliged  to  commit  administration  de  bonis 
nan  of  the  wife,  if  required,  to  the  next  of  kin  of  the  wife  at  the  time 
of  her  death  (m)  :  Still  the  beneficial  interest  in  her  effects  has  alwaj's 
been  held  to  be  in  the  representatives  of  her  husband  (w). 

It  may  be  a  question,  what  shall  constitute  the  legal  relations  of 
husband  and  wife,  so  as  to  confer  the  rights  *above  discussed  :  This 
subject  has  already  been  considered,  incidentally  to  the  investigation 
of  the  husband's  right  to  the  administration  (w). 


(0  SeeaM<«,  p.  *350. 
{u)  Ante,  pp.  *413,  *413. 


(®)  Humphrey  v.  Bullen,  1  Atk.  458. 
(w)  Ante,  pp.  *346-*352. 


f  American  statutes.  The  statute  29 
Car.  II.  c.  3,  §  35,  has  been  re-enacted, 
in  Delaware  (1893  R.  C.  c.  89,  §  32), 
Kentucky  (1887  G.  8.  c.  31,  §  11),  New 
Jersey  (1877  Rev.  785,  §  148),  Oregon 
(1892  An.  L.  §  3099),  Pennsylvania  (1883 
Purd.  Dig.  930,  §  4),  and  Virginia  (1887 
Code,  §  2557).  In  Colorado  (1891  An. 
Stats.  §  3010),  the  husband  takes  one- 
half  of  the  estate.  In  Blwde  Island  (1883 
P.  S.  c.  166,  §  14),  he  not  only  takes  the 
■whole  estate  as  at  common  law,  but  if 
his  wife  survives  him  and  dies  without 
next  of  kin,  his  next  of  kin  take  the 
whole  (Id.  c.  187,  §  4).  In  some  of  the 
other  states  he  takes  all  if  there  are  no 
issue,  and  a  child's  share  if  there  are 
issue.  This  is  so,  in  Georgia  (1883  Code, 
§  1761) ;  and,  except  that  he  takes  one- 
half  if  there  are  issue,  in  MassachvMtts 
(1882  P.  S.  c.  135,  §  8),  and  a  life  estate 
in  the  whole  if  there  are  children,  in 
Maryland  (1888  P.  G.  L.  Art.  45,  §  2) ; 
Engel  V.  State,  65  Md.  539.  He  takes 
the  same  share  that  is  given  to  the 
surviving  wife,  in  Florida  (1892  R.  S. 
§  1830),  Indiana  (1894  Rev.  §§  3643- 
46),  Illinois  (1891  R.  8.  c.  39,  §  1), 
[*1359] 


Iowa  (1888  R.  C.  §  2440),  Kansas  (1889 
G.  S.  §  3619),  Maine  (1883  R.  S.  c.  75, 
§  9),  Minnesota  (1891  Stats.  §  5694), 
Mississippi  (1893  An.  C.  §  1545),  Mw 
Hampshire  (1891  P.  S.  c.  195,  §  10), 
07tio  (1890  R.  S.  §§  4160,  4188),  South 
Carolina  (1883  G.  S.  §  1845),  Vermont 
(1880  R.  L.  §  2330),  West  Virginia 
(1891  Code,  c.  78,  §  9).  So  too,  in 
California  (Civ.  Code,  §  1386),  except 
that  he  takes  the  whole  community 
property  (Id.  §  1401) ;  Connecticut 
(1888  G.  S.  §  633),  except  her  allowance 
for  support ;  Michigan  (1882  An  Stats. 
§  5847),  without  her  $1000  restriction  ; 
New  York  (1889  R.  S.  8th  ed.  2567,  § 
79 ;  L.  1867,  c.  509),  if  she  leaves 
descendants ;  Terns  (1888  R.  S.  Art. 
2165),  as  to  their  community  prop- 
erty. In  Iowa,  where  the  wife  survives 
her  husband,  the  share  that  he  would 
take  goes  to  his  heirs  and  is  divided 
with  the  heirs  of  a  former  husband,  if 
any  (1888  R.  C.  §  3458).  In  Indiana, 
a  husband  living  in  adultery  takes  no 
part  of  his  wife's  estate  (1894  Rev.  § 
3658).  So,  in  Pennsylvania,  a  husband 
who  has  deserted  his  wife  for  a  year 
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(1883  Purd.  Dig.  1154,  §  30).  In  Mis- 
souri (1887  E.  S.  §  4465),  he  takes  the 
whole  if  there  are  no  descendants, 
parents,  brother  or  sister,  or  their 
descendants. 

For  a  particular  statement  of  the 
American  statutes  enabling  married 
women  to  make  wills  and  the  restric- 
tions requiring  consent  of  the  hus- 
band or  saving  his  right  to  all  or  part 
of  the  property,  see  3  Jarm.  on  Wills 
752,  American  note.  Such  consent  is 
required,  in  Delaware,  Massachusetts, 
Nebraska,  and  Oregon  ;  and  his  con- 
sent to  her  procuring  a  collusive 
divorce  and  marrying  another  man  is 
not  a  consent  to  her  subsequent  will, 
and  does  not  cut  ofl  his  distributive 
right  as  her  lawful  husband.  Hardy 
t).  Smith,  136  Mass.  338.  She  may 
make  a  will  only  under  certain  circum- 
stances, in  Georgia,  New  Hampshire, 
and  North  Carolina. 

Against  the  provisions  of  her  will 
the  husband  may  take  one-third  of  her 
property,  in  Iowa  (1888"  R.  C.  §  3436) ; 
May  «.  Jones  (la.),  54  N.  W.  Rep.  331 ; 
and  one-half,  in  Colorado  (1891  An. 
Stats.  §  3010),  Kansas  (1889  G.  S.  § 
7339),  Massachusetts  (1883  P.  S.  c. 
147,  §  1) ;  and  his  share  as  in  case  of 
intestacy,  in  Ohio  (1890  R.  S.  §  5963), 
and  Pennsylvania  (1883  Purd.  Dig. 
1713,  §  31).  But  where  the  husband 
has  a  right  to  elect  to  take  his  half  of 
the  personal  property  in  lieu  of  the  pro- 
visions of  his  wife's  will,  he  cannot 
take  half  of  the  property  disposed  of 
by  her  will  and  all  of  the  property  not 
disposed  of  by  the  will  (his  distributive 
share  where  there  are  no  issue).  Lee's 
Appeal,  134  Pa.  St.  74. 

Com/mon-law  right.  In  New  York, 
the  surviving  husband's  marital  right  to 
the  personal  property  of  his  wife  (which 
has  been  changed  by  the  statute  only 
where  she  leaves  descendants)  has 
remained  unaffected  by  the  legislation 
as  to  married  women  where  the  wife 


failed  to  exercise  the  testamentary 
power  conferred  on  her  by  those  stat- 
utes, Barnes  ®.  Underwood,  47  N.  Y. 
351  ;  McCosker  «.  Golden,  1  Bradf. 
64 ;  Ransom  v.  Nichols,  33  N.  Y.  110  ; 
or  failed  effectually  to  dispose  of  prop- 
erty by  reason  of  legacies  in  her  will 
lapsing,  Robins  ».  McClure,  100  N.  Y. 
338,  afEg.  33  Hun  368;  even  though 
the  legacy  that  lapsed  was  a  remainder 
in  the  residue  after  a  life  estate  to  her 
husband.  Pry  ».  Smith,  10  Abb.  N.  C. 
334.  But  see,  contra  (in  an  earlier  case 
in  the  same  court),  as  to  a  similar  re- 
mainder which  was  void  in  part  because 
of  the  incapacity  of  the  corporate  legatee 
to  take  the  whole  amount  bequeathed. 
Kearney  ».  Missionary  Society,  10  Abb. 
N.  C.  374.  An  insurance  policy  on  the 
husband's  life  payable  to  a  trustee  for 
the  wife's  separate  benefit  goes  to  him 
by  right  of  survivoi'ship.  Olmsted  i). 
Keyes,  85  N.  Y.  593.  So,  he  takes  her 
choses  in  action  by  right  of  survivorship, 
and  his  personal  representatives  can 
sue  as  such  for  them  without  adminis- 
tering on  the  wife's  estate,  Roosevelt 
B.  Ellithorp,  10  Paige  415  ;  even  where 
the  husband  had  not  taken  out  letters 
on  her  estate,  or  reduced  the  chose  in 
action  to  possession.  Gilman  «.  Mc- 
Ardle,  13  Abb.  N.  C.  414.  So,  Albee 
«.  Carpenter,  13  Cush.  382 ;  Brown  «. 
Critchell,  110  Ind.  31  (by  act  of  1843, 
then  in  force).  But  if  she  survived 
him,  her  distributive  share  of  another 
estate  not  reduced  to  possession  by  him 
survives  to  her.  Hayward  ».  Hayward, 
30  Pick.  517.  The  husband  is  the  only 
party  entitled  to  be  heard,  in  New  York, 
as  next  of  kin  in  case  of  intestacy 
(without  descendants)  on  application 
for  probate  of  the  wife's  will.  Valence 
■B.  Bausch,  38  Barb.  633. 

At  common  law  no  other  next  of  kin 
could  administer  on  and  recover  the 
wife's  personal  property.  Weeks  n. 
Jewett,  45  N.  H.  540.  And  if  any 
other  administered,  after  the  husband 
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died  without  administration,  he  would 
take,  as  trustee  for  the  husband's  next  of 
kin,  even  a  chose  in  action  not  reduced 
to  possession  by  the  husband.  Bryan 
«.  Rooks,  35,  Ga.  633.  So,  where  the 
wife  died  seized  of  a  vested  remainder 
in  personal  property  after  a  life  estate 
which  outlasted  her  life.  Colson  «. 
Martin,  Phil.  Eq.  135.  But  since  the 
married  woman's  act  of  1860,  in  New 
Hampshire,  the  husband  takes  as  a 
distributee,  and  not  by  the  common-law 
right  to  administer  without  account. 


Woodman  «.  Woodman,  54  N.  H.  336. 
So,  In  Connecticut.  Baldwin  ®.  Carter, 
17  Conn.  301.  In  other  states  also  he 
could  take  only  by  administration  her 
choses  in  action  not  reduced  to  posses- 
sion in  her  lifetime,  Grote  «.  Pace,  73 
Ga.  303 ;  Townsend  ».  Radcliff,  44  111. 
446  ;  and  only  beneficially,  after  admin- 
istration, in  accordance  with  the  Statute 
of  Bistribution.  Cox  v.  Morrow,  14 
Ark.  603.  As  to  the  wife's  choses  in 
action,  see  p.  *759,  American  note,  uH 
supra. 
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SECTION  II. 

Of  the  rights  of  a  widow,  in  the  distribution  of  the  effects   of  her 
intestate  husband,  under  the  statute.^ 

The  Statute  of  Distributions,  it  will  be  observed,  provides,  that  if 
the  intestate  leaves  children,  as  well  as  a  widow,  one-third  shall  go  to 
the  widow,  and  the  residue  among  the  children.  If  there  be  no  chil- 
dren or  lineal  descendants  of  children  subsisting,  then  a  moiety- 
shall  go  to  the  widow,  and  a  moiety  to  the  next  of  kindred.  But 
the  Statute  of  Disti-ibutions,  22  &  23  Car.  II.  c.  10,  has  been 
materially  modified  in  favor  of  the  widow  of  an  intestate 
dying  without  issue  by  the  Intestates'  Estates  Act,  1890,  63  &  54 
Vict.  c.  29,  an  act  to  amend  the  law  by  making  better  provision  for 
the  widows  of  certain  intestates  in  the  distribution  of  such  intestates* 
property.     This  act  provides  :  Sect.  1.  The  real  and  per- 

Intest&tc'B  CBtftts 

sonal  estates  of  every  man  wlio  shall  die  intestate  (a;)   not      exceeding^ 

„,         , ,        ,    ,      »   f>  ,  ,         .  . .     •      ,  600Z.  to  belong  to 

after  the  1st  of  September,  1890,  leavmg  a  widow  but  widow  where  no 
no  issue,  shall,  in  all  cases  where  the  net  value  of  such 
real  and  personal  estate  shall  not  exceed  500^.,  belong  to  his  widow 
absolutely  and  exclusively. 

Sect.  2.  Where  the  net  value  of  the  real  and  personal  estates,  in  the 
preceding  section  mentioned,  shall  exceed  the  sum  of  intestate's  estate 
500^.,  the  widow  of  such  intestate  shall  be  entitled  to  ^dow"to  have  a 
500^.,  part  thereof  absolutely  and  exclusively,  and  shall  charge  for  500«. 
have  a  charge  upon  the  whole  of  such  real  and  personal  estates  for 
such  500^.,  with  interest  thereon  from  the  date  of  the  death  of  the 
intestate  at  4  per  cent,  per  annum  until  payment. 

Sect.  3.  As  between  the  real  and  personal  representatives  of  such 
intestate,  such  charge  shall  be  borne  and  paid  in  pro-  how  charge  to  be 
portion  to  the  values  of  the  real  and  personal  estates  reaSy  ana  pe^on" 
respectively.  ""y- 

*Sect.  4.  The    provision  for  the  widow,  intended  to  be  made  by 
this  act,  shall  be  in  addition  and  without  prejudice  to  Above   provision 
her  interest  and  share  in  the  residue  of  the  real  and  per-  ^on^'to  e"  are  of 
sonal  estates  of  such  intestate  remaining  after  payment  '*^'""*- 
of  the  sum  of  500?.,  in  the  same  way  as  if  such  residue  had  been  the 

f  See  American  note  at  end  of  this  does  not,  like  the  Statute  of  Bistribu- 
Section.  tions,  apply  to  cases  of  partial  intestacy. 

(x)  The  act  only  applies  to  the  case      Ee  Twigg's  Estate,  [1892]  1  Ch.  597. 
of  a  man  dying  wholly  intestate  :  it 
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whole  of  such  intestate's  real  and  personal  estates  and  this  act  had 
not  been  passed. 

Sect.  5.  The  net  value  of  such  real  estates  as  aforesaid  shall,  for 
How  realty  to  be  ^^  purposes  of  this  act,  be  estimated  in  the  case  of  a 
Taiued.  fee-simple  upon  the  basis  of  twenty  years'  purchase  of 

the  annual  value  by  the  year  at  the  date  of  the  death  of  the  intestate, 
as  determined  by  law  for  the  purposes  of  property  tax,  less  the  gross 
amount  of  any  mortgage  or  other  principal  sum  charged  thereon,  and 
less  the  value  of  any  annuity  or  other  periodical  payment  chargeable 
thereon,  to  be  valued  according  to  the  tables  and  rules  in  the  schedule 
annexed  to  the  statute  16  &  17  Vict.  c.  51,  and  in  the  case  of  an 
estate  for  life  or  lives  according  to  the  said  tables  and  rules. 

Sect.  6.  The  net  value  of  such  personal  estates  as  aforesaid  shall  be 
How  personalty  ascertained  by  deducting  from  the  gross  value  thereof 
to  be  vaiaed.  ^jj  (jebts,  funeral,  and  testamentary  expenses  (y)  of  the 
intestate,  and  all  other  lawful  liabilities  and  charges  to  which  the 
said  personal  estate  shall  be  subject. 

Where  an  intestate  leaves  a  widow,  but  nO  next  of  kin,  the  widow 
is  not  entitled  to  the  whole  of  the  personal  estate  ;  but  one  moiety 
belongs  to  her,  and  the  other  to  the  Crown  (z). 

Tlie  widow's  title,  however,  under  the  statute,  may  be  barred  by  a 
settlement  before  marriage  (a),  excluding  her  from  her 
maybe  barred  by  distributive  share  of  her  husband's  personal  estate  ;  and 
^e   emen  .  even  in  the  case  of  a  female  infant,  she  may  be  barred 

of  her  right  by  such  a  settlement,  made  *before  marriage,  with  the 
approbation  of  her  parents  or  guardians  (J). 

Wliere  the  settlement  is  expressed  to  be  "  as  and  for  her  Jointure,  in 
full  lieu,  bar  and  satisfaction  of  any  dower  or  thirds  which  she  could 
or  might  claim  at  common  Imo  out  of  all  or  any  of  the  estates  real, 
personal,  or  freehold,  of  her  intended  husband,"  the  widow  will  be 
excluded  from  her  share  under  the  statute  ;  for  the  words  "  common 
law  "  must  be  construed  as  equivalent  to  the  terms  "  according  to  the 
general  law  "  (c). 

(jr)  The    phrase     "  lestamentary    ex-  (s)  Cave ».  Roberts,  8  Sim.  214. 

penses  "  is  not  strictly  applicable  to  an  (a)  See  Slatter  ».  Slatter,  1  Younge  & 

intestacy  :  taking  the  act  as  a  whole  it  Coll.  28,  as  to  the  effect  of  a  separation 

appears  to  be  a  slip  of  draftsmanship,  deed  executed  by  the  wife  after  mar- 

and  as  meaning  the  expenses  of  obtain-  riage. 

ing  letters   of    administration   and    of  (6)  Lord  Buckinghamshire  «.  Drury, 

administration  generally.     Re  Twigg's  3  Bro.  C.  C.  493.   4  Bro.  C.  C.  506,  note. 

Estate,    [1892]    1    Ch.    579,    582,   per  2  Roper  on  Hush.  &  Wife,  26,  2nd  edit. 

Chitty,  J.  (c)  Gurly  «.  Gurly,  8  CI.  &  F.  743. 
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In  such  cases,  whether  the  husband  die  intestate,  or  dispose  of  his 
personal  estate  by  will,  which  disposition  fails  by  lapse,  the  wife  will 
be  equally  excluded  from  her  distributive  share. 

But  it  is  otherwise  when  the  husband  by  will  makes  a  provision  for 
his  wife,  stating  it  to  be  in  lieu  and  in  bar  of  all  her  provision  by  will 
claims  on  his  personal  estate,  and  then  subjects  his  per-  of  hti'ihkiMoeB 
sonalty  to  a  disposition  which  lapses,  or  is  void,  so  that  Snder^a'*"  '^'^i™ 
the  latter  fund  is  subject  to  distribution  ;  for  then  not-  t^^ta^y- 
withstanding  the  words  of  the  will,  the  widow  is  entitled  to  a  share 
•under  the  statute  {d)  :  The  principle  of  this  distinction  is,  that  where 
a  woman  has  before  marriage  agreed  to  accept  *a  consideration  for 
her  widow's  share,  she  is  bound  by  her  compact,  whether  her  husband 
die  testate  or  intestate  ;  but  where  there  is  no  such  contract,  but  the 
provision  in  bar  of  the  distributive  share  arises  upon  the  husband's 
will,  it  is  presumed  that  the  motive  for  the  widow's  exclusion  origi- 
nated in  a  particular  design  or  purpose  of  the  testator,  viz.,  for  the 
benefit  of  the  person  in  favor  of  whom  the  property  was  bequeathed 
by  him ;  so  that  if  the  purpose  be  disappointed,  there  is  no  reason 
why  the  bar  or  exclusion  should  continue  (e). 

It  is  necessary  to  consider  the  riarht  of  the   widow  , 

''  ■^  In  what    case    a 

under  the  Statute  of  Distributions,  with  relation  to  the  widow      cannot 

claim    both     her 

•existence  of  a  covenant  or  agreement,  on  the  part  of  the   diotribntive  share 

1  11-  ^""^    money    due 

husband,  to  settle  or  to  leave,  or  that  his  executors  shall   under  a  covenant 

.         .  .  PI.  ,  for  her  provision: 

pay,  to  his  widow,  a  portion  or  his  personal  estate. 

See  also  Druce  v.  Denison,  6  Ves.  385.  inter  alia,  the  fund  out  of  whicli  the 

But  where   the  husband,  on   his   mar-  provision   for    the    wife    was    made  : 

riage,  settles  on  the  wife  a  rent-charge  Thompson  v.  "Watts,  3  Johns.  &  H.  291. 

for  her  jointure,  and  in  lieu  of  dower  and  (d)    Pickering  v.   Stamford,   3  Ves. 

tidrds  at  common  law,  she  is  not  thereby  333.     Garthshore  «.  Chalie,  10  Ves.  17, 

precluded  from  her  distributive  share  18.     3  Bop.  Husb.   &  Wife,   33,  3nd 

in  his  undisposed  of  personal  estate  ;  edit. 

because  the  rent-charge    must  be  re-  («)  3  Rop.  Husb.   &  Wife,   33,   3nd 

garded  as  intended  to  be  in  lieu  only  of  edition.      Lord    Alvanley    found    this 

any  claim  she  might  have  on  liii  lands :  principle  recognized  by  Lord  Cowper, 

Colleton    V.  Garth,    6    Sim.    19.     The  in  Sympson ».  Hornsby,  which  he  stated 

word   "  thirds,"  however,  is  not  con-  from  the  registrar's  book  :  Pickerings. 

:fined  to  real  estate,  but  is  a  general  ex-  Stamford,  3  Ves.  335.     But  this  prin- 

pression  which  may  signify,  according  ciple  cannot  be  applied  to  a  case  where, 

to  the  context  and  scope  of  the  instru-  on  the  face  of  the  will,  there  is  an  in- 

ment,  the  interest  of  a  widow  in  any  testacy,  with  language  excluding   the 

property,  whether  real  or  personal,  of  widow  in  absolute  and  comprehensive 

her  deceased  husband  ;  and  in  constru-  terms  from  any  further  share  :  Lett  v. 

ing  the  instrument  the  court  considers,  Randall,  8  Sm.  &  G.  83. 
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It  is  a  general  rule,  that  if  the  husband  covenants  to  leave,  or  that 
his  executor  shall  pay,  to  his  widow  a  sum  of  money,  or  part  of  his 
personal  estate,  and  he  dies  intestate,  so  that  she  becomes  entitled  to 
a  portion  of  his  personal  property  under  the  statute,  such  distributive 
share  shall  be  a  performance  of  the  covenant,  and  she  cannot  claim 
both  (,/■).  The  principle  seems  to  be,  that  the  husband,  looking  for- 
ward to  the  event  of  his  death,  when  his  wife  will  have  an  interest  in 
his  property  by  the  provision  of  the  law,  declines  for  that  reason  to 
giv5  her  any  interest  in  it  in  his  lifetime,  *considering  that  his  cove- 
nant will  be  as  effectually  performed  by  what  the  law  provides  for 
her,  as  if  the  provisions  were  made  by  himself  {g). 

If  the  widow's  distributive  share  is  less  than  the  amount  of  her 
provision  under  her  husband's  covenant,  such  share  will  be  regarded 
as  a  partial  performance  ;  so  that  if  the  money  covenanted  to  be  paid 
by  the  husband's  executors  be  1,000/.,  and  the  widow's  distributive 
share  amount  only  to  500?.,  such  share  will  nevertheless  be  a  part  per- 
formance of  the  covenant ;  viz.,  to  the  extent  of  500?.  (A). 

In  the  case  of  Goldsmid  v.  Goldsmid  (^),  Sir  Thomas  Plumer,  M.  R., 
decided,  that  if  the  widow  takes  a  distributive  share  of  her  husband's 
personal  estate,  not  under  an  actual  but  a  quasi  intestacy,  such  share 
will  be  a  performance  of  his  covenant  that  his  executors  shall  pay  to 
her  a  sum  of  money  at  his  death  if  she  survived  him  :  In  that  case  the 
husband  by  marriage  articles  covenanted,  that  if  he  died  in  the  life- 
time of  his  wife,  his  executors  should,  within  three  months  after  his 
decease,  pay  to  her  3,000Z. :  By  his  will  he  gave  all  his  property  to 
his  executors,  in  trust  after  payment  of  his  debts,  at  the  expiration  of 
three  years  from  his  decease,  to  divide  it  in  such  ways,  shares  and 
proportions,  as  to  them  should  appear  right :  On  his  death,  during  the 
life  of  his  wife,  the  executors  having  died  or- renounced,  the  property 
became  divisible  according  to  the  Statute  of  Distributions  :  And  the 
widow's  distributive  share,  exceeding  3,000?.,  was  held  a  performance 
of  the  covenant  in  the  marriage  articles  (k). 

(/)  Blandy  v.  Widmore,  1  P.  Wms.  to  repel  the  legal  presumption :  ibid. 

334.    Lee  ii.  Cox  and  D'Aranda,  1  Ves.  13. 

Sen.  1.     Garthshore  D.  Chalie,  10  Ves.  ( ^)  Garthshore  v.  Chalie,  10  Ves.  1, 

1.    It  will  make  no  dlflerence  that  the  16. 

money  under  the  covenant  is  to  be  paid  (JC)  Ibid.  16. 

at  a  determinate  period  within  the  year  (i)  1  Swanst.  211. 

after  the  testator's  death,  whereas  in  (k)  The  authority  of  this  decision  is 

strictness  the  distributive  share  is  not  doubted  in  3  Rop.  Husb.  &  Wife,  50, 

payable  until  the  end  of  that  year  ;  for  2nd  edit, 
this  difEerence  shall  not  be  permitted 
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If  the  husband's  covenant  be  entire,  and  the  provision  therein 
expressed  to  be  secured  to  the  wife  is  such  as  the  in  what  cases  she 
covenant  in  part  might  be  held  to  be  performed  by  the  may  claim  both : 
widow's  distributive  share  under  the  statute,  according  to  the  preced- 
ing cases,  and  the  remaining  part  could  not  be  *so  considered,  then, 
since  the  covenant  is  entire,  the  court  will  not  split  it,  and  hold  a  per- 
formance and  a  non-performance  at  the  same  time  (?)  :  Thus,  if  the 
husband  covenanted  with  trustees  that  his  heirs,  executors,  &c.,  should 
pay  to  them  6,000?.,  within  a  certain  period  after  his  death,  upon  trust 
as  to  1,500?.,  part  of  the  sum,  for  his  widow  absolutely,  if  she  survived 
him  ;  and  as  to  the  remaining  sum  of  4,500?.,  to  pay  the  interest  of  it 
to  her  during  her  -life,  or  widowhood  ;  since  the  last  sura,  not  being 
given  absolutely  to  the  widow,  cannot  be  considered  satisfied  by  her 
distributive  share,  neither  shall  the  1,500?.  be  so  regarded  (m). 

Again,  if  the  covenant  by  the  husband  be  so  framed  as  to  require 
the  money  to  be  settled  during  his  life,  so  that  there  was  a  breach  of 
it  before  his  death,  and  a  debt  may  be  considered  as  incurred  to  the 
widow,  in  such  case  the  rule  above  laid  down  does  not  apply.  Thus, 
in  Oliver  v.  Brickland  (n),  the  husband  covenanted  to  pay  for  the 
benefit  of  his  wife  a  sum  of  money  within  two  years  after  the  mar- 
riage, and  that  if  he  died,  his  executors  should  pay  it :  After  surviv- 
ing the  two  years,  he  died  intestate,  and  his  widow's  distributive  share 
was  larger  than  the  sum  covenanted  to  be  settled  upon  her  :  But  Sir 
Joseph  Jekyll  decided,  that  it  should  not  be  taken  in  satisfaction  of 
such  debt,  but  that  the  widow  should  have  both. 

In  Lang  v.  Lang  (a),  Henry  Lang,  a  domiciled  Englishman,  married 
a  lady  at'  the  Mauritius,  where  the  French  law  is  in  force  :  By  their 
settlement  (which  was  in  the  French  language  and  form)  they  declared 
that  they  intended  to  marry  according  to  the  laws  of  England,  the 
benefit  of  which  they  reserved  to  themselves  the  power  of  claiming  : 
And  it  was  stipulated  that  Heniy  Lang  should  invest,  in  certain 
♦securities,  4,000?.  (the  property  of  the  lady,  which  he  acknowledged 
he  had  received  from  her),  and  that  she  should  receive  the  income,  on 
her  sole  receipts,  for  her  maintenance  and  personal  wants,  and  that 
on  her  dying  in  Henry  Lang's  lifetime  without  leaving  issue  by  him, 
the  capital  should  belong  to  him  ;  There  was  also  a  proviso  that  the 

q.)  2  Rop.  Husb.  &  Wife,  51,  2nd  edit.      cordingly,  by  Wigram,  V.-C,  in  Salis- 
(m)  Couch  V.   Stratton,   4  Ves.   391.      bury  «.  Salisbury,  6  Hare,  526. 
On  the  authority  of  this  case,  a  similar  (n)  Cited  in  Lee«.  Cox  andD'Aranda, 

question  was  reluctantly  decided   ac-      3  Atk.  430.    1  Ves.  Sen.  1. 

(o)  8  Sim.  451. 
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fund  should  go  to  the  children  of  the  marriage  in  the  event  of  there 
being  any,  or  to  their  issue,  if  they  should  die  under  twenty-one,  leav- 
ing issue  ;  and  if  Henry  Lang  did  not  invest  the  4,000Z.  in  his  lifetime, 
she  was  to  be  at  liberty  to  take  it  out  of  his  assets  on  his  death  : 
Henry  Lang  died  intestate  in  his  wife's  lifetime  :  He  never  received 
the  4,000^.,  nor  invested  a  sum  to  that  amount :  And  Sir  L.  Shadwell, 
V.-C.,.held  that  his  widow  was  entitled  to  be  paid  the  4,000Z.  out  of 
his  assets,  and  also  to  i-eceive  her  distributive  share  of  the  residue : 
His  honor  thought  that  if  the  wife  had  filed  a  bill  (living  the  hus- 
band), to  compel  him  to  make  the  investment,  the  court  would  have 
considered  that  the  husband  had  entered  into  a  contract  which  was  to 
be  fulfilled  in  his  lifetime,  and  would  have  compelled  him  to  produce 
the  4,000^.,  and  to  make  the  investment :  If  that  were  the  right 
conclusion,  such  cases  as  Blandy  v.  Widmore  and  Lee  v.  Cox  and 
D'Aranda  (jo)  had  no  application  to  the  subject :  because  those  cases 
decide  only  that,  where  the  husband  has  bound  himself  to  fulfill  some 
obligation  by  the  payment  of  money  at  the  time  of  his  death  (whether 
it  be  at  the  time  of  his  death,  or  within  six  months  after,  makes  no 
difference),  that  obligation  is  satisfied,  if,  by  dying  intestate,  he 
allows  the  law  to  confer  a  benefit  on  the  covenantee  equivalent  to 
that  which  he  had  bound  himself  to  confer  :  Those  cases  had  no  refer- 
ence to  the  subject,  there  being  in  the  present  case  an  obligation,  on 
the  husband,  to  produce  the  sum  in  question  :  and,  in  his  honor's 
view,  it  was  the  same  thing  as  if  there  had  been  a  covenant  with  a 
trustee  to  make  a  settlement  of  that  sum  in  the  manner  provided  for  : 
and  then,  if  the  husband  had  died  intestate,  the  trustee  *vvould  have 
taken,  from  his  assets,  what  was  sufficient  for  the  purpose,  and  the 
wife  would  have  been  at  liberty  to  take  her  share  of  the  residue 
under  the  Statute  of  Distributions. 

(i))  Ante,  p.  *1363  (/). 

f  American   statutes.      If    there    are  3),  New  Ham/psMre  (1891  P.  S.  c.  195,  § 

issue  surviving,  the  widow  takes  one-  10),  New  Jersey  (1877  Kev.  784,  §  147), 

third  of  the  personal  estate,  in  Oonneeti-  New  York  (1889  R.  S.  8th  ed.  2565,  §  75), 

cut  (1888  a.  S.  §  633),  Delaware  (1893  Ohio  (1890  R.  S.  §  4188),  for  life  only  ; 

R.  0.  c.  89,  §  32),  Florida  (1893  R.  S.  Penn«yl'Bania(m,Z  Purd.  Dig.  631,  §  1), 

§  1828),  Georgia  (1883  Code,  §  1763),  Blwde  Island  (1883  P.  S.  c.  187,  §  9), 

Iowa  (1888  R.  C.  §§  3436,  3440),  Kan-  South    Carolina  (1883  G.    S.  §  1845), 

aas  (1889  G.  S.  §  3611),  Kentucky  (1887  Texas  (1888  R.  S.  Art.  3165),  Vermont 

G.  S.c.31,§ll),  Jfaine(1883R.  S.c.  75,  (1880    R.   L.   §  3330),    Virginia  (1887 

§  9),  Maryland  (1888  P.  6.  L.  Art.  93,  §§  Code,  §    2556),     West    Virginia  (1891 

120-32),  ^assac^ascMs  (1883  P.  S.c.  135,  §  Code,  c.  78,   §  9).     In  such  case  she 
[*1366] 
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takes  one-half,  in  Oregon  (1893  An.  L. 
§  3099).  If  there  are  issue  surviving, 
the  widow  takes  a  child's  share,  in 
Mississippi  (1892  An.  Code,  §  1545), 
Missouri  (1889  R.  S.  §  4518),  Nebraska 
(1893  C.  S.  c.  33,  §  176),  Tennessee  (1884 
Code,  §  3378),  Wisconsin  (1889  An.  Stats. 
§  3935) ;  but  not  less  than  one- third, 
in  Arkansas  (1884  Dig.  Stats.  §  3599), 
California,  (Civ.  Code,  §  1386),  Indiana 
(1888  R.  S.  §  3490).  So  in  Michigan 
(1883  An.  Stats.  §  5847).  up  to  $5000, 
and  half  of  one-third  of  the  surplus  up  to 
$15,000  (Id.  §  5834) ;  Phillips  v.  Phillips, 
91  Mich.  433  ;  and  not  less  than  one- 
flfth,  in  Alabama  (1886  Code,  §  1934). 

If  there  are  no  descendants,  the 
widow  takes  the  whole  personal  estate, 
in  Alabama  (1886  Code,  §  1934),  Florida 
(1893  R.  S.  §1830),  ffeor^ja  (1883  Code, 
§  1763),  Illinois  (1891  R.  S.  c.  39,  §  1), 
Kansas  (1889  G.  S.  §  3611),  Mississippi 
(1893  An.  Code,  §  1545),  Oregon 
(1893  An.  Laws,  §  3099),  Tennessee 
(1884  Code,  §  3278),  West  Virginia 
(1891  Code,  c.  78,  §  9),  Wisconsin  (1889 
An.  Stats.  §  3935).  So,  in  Massachusetts 
(1883  P.  8.  c.  135,  §  3),  up  to  $5000  and 
half  of  the  estate  above  $10,000 ;  and 
Michigan  (1883  An.  Stats.  §  5847),  up 
to  $10,000  and  half  of  the  balance  of 
the  estate ;  and  Vermont  (1880  R.  L.  § 
2230),  up  to  $2000  and  one-half  of  the 
balance  of  the  estate.  If  there  are  no 
descendants,  she  takes  one-half  of  the 
personal  estate,  in  Arkansas  (1884  Dig. 
Stats.  §  2592),  California  (Civ.  Code,  § 
1386),  Connecticut  (1888  G.  S.  §  633), 
if  made  since  April,  1877  ;  Delaware 
(1893  R.  C.  c.  89,  §  33),  Iowa  (1888  R. 
C.  §  3455),  Kentucky  (1887  G.  S.  c.  31, 
§  11),  Maine  (1883  R.  S.  c.  75,  §  9), 
Maryland  (188S  P.  G.  L.  Art.  93,  §  130), 
Missouri  (1889  R.  S.  §  4517),  New 
Hampshire  (1891  P.  S.  c.  195,  §  10), 
JVew  Jersey  (1877  Rev.  784,  §  147),  New 
York  (1889  R.  S.  8th  ed.  3565,  §  75), 
Pennsylvania  (1883  Purd.  Dig.  631,  § 
1),  Bhode  Island  0.882  c.  187,  §  9),  South 


Carolina  (1883  G.  S.  §  1845),  Virginia 
(1887  Code,  §  3556).  In  Connecticut, 
she  is  also  entitled  to  her  support  dtir- 
ante  viduitate.  Slie  takes  the  whole,  in 
Indiana  (1888  R.  S.  §  3486),  if  there  are 
no  issue  or  parents,  and  if  parents  and 
no  issue,  $1000  or  three-fourths  of  the 
estate.  If  there  are  no  issue,  parents, 
brothers  or  sisters,  or  their  children, 
she  takes  the  whole,  in  Delaware  (1893 
R.  C.  c.  89,  §  83),  Iowa  (1888  R.  C.  § 
3458),  Maine  (1883  R.  S.  c.  75,  §  9), 
Maryland(\888  P.  G.  L.  Art.  93,  §  130), 
Michigan  (1883  An.  Stats.  §  5847), 
Nebraska  (1893  C.  S.  c.  23,  §  176),  New 
York  (1889  R.  S.  8th  ed.  2565,  §  75), 
Ohio  (1890  R.  S.  §§  4160,  4188),  South 
Carolina  (1882  G.  S.  §  1845).  If  there 
are  no  descendants  or  parents,  but 
brothers  or  .sisters  or  their  children  sur- 
viving, she  takes,  in  New  York,  $2000 
and  one-half  of  the  surplus  of  the  per- 
sonal estate,  and,  in  South  Carolina,  two- 
thirds  of  the  personal  estate.  In  New 
York,  it  is  expressly  and  needlessly  pro- 
vided that  a  wife  divorced  for  her 
own  misconduct  shall  not  be  entitled 
to  any  distributive  share.  Redf .  Surr. 
Pr.  654  ;  3  R.  S.  146,  §  48 ;  Code  C.  P. 
§  1760  ;  Matter  of  Ensign,  103  N.  Y. 
384. 

Bight  of  election.  For  the  widow's 
right  to  elect  between  her  distributive 
share  and  the  provisions  of  her  hus- 
band's will,.see  American  note,  p.  *1311, 
uM  nipra.  Where  such  right  of  election 
belongs  to  her,  it  amounts  to  an  incum- 
brance on  the  estate,  as  against  legatees 
under  the  will  which  she  has  renounced. 
Wears  v.  Locke,  17  Phila.  49.  As  to 
election  between  the  testamentary  pro- 
visions in  lieu  of  dower  and  her  statutory 
allowance  for  temporary  support,  see 
also  page  866  infra.  As  to  the  effect  of 
an  ante-nuptial  agreement  to  bar  the 
widow's  distributive  share,  see  Sullings 
v.  Richmond,  5  Allen  193  ;  McNutt  v. 
McNutt,  116  Ind.  545  ;  Ditson«.  Ditson, 
85  la.  376  ;  Estate  of  Patton,  Myrick's 
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Prob.  241 ;  or  to  bar  her  statutory 
allowance.  Blackinton  v.  Blacklnton, 
110  Mass.  461.  And  her  interest  in  his 
personal  estate  may  be  defeated  by  the 
husband's  deed  of  gift  of  the  property 
in  his  lifetime. '  James  v.  James,  76  N. 
C.  331. 

In  Missouri  (1889  R.  S.  §  4530,  3),  the 
■widow  may  elect  between  her  dower  at 
common  law  and  her  distributive  share 
of  his  real  and  personal  property  (which 
is  subject  to  his  debts),  or  if  there  are 
living  children,  between  her  dower  and 
a  child's  share  of  the  real  property. 
The  distributive  share  is  subject  to 
payment  of  his  debts.  Young  v.  Board- 
man,  97  Mo.  181;  Brawford  v.  Wolfe, 
103  Mo.  391.  And  where,  by  stat- 
ute, the  widow  has  a  right  to  elect 
between  dower  and  a  child's  share,  the 
child's  share  so  elected  to  be  taken  will 
be  considered  as  dower,  and  a  partition 
of  the  estate  will  be  equivalent  to  an 
assignment  of  dower.  Orrick  v.  Bob- 
bins, 34  Mo.  236.  But  if  she  elects  to 
take  her  distributive  share  of  his  per- 
sonal property,  she  cannot  have  his  land 
sold  for  debts  to  exonerate  the  personal 
property.  Chinn  «.  Stout,  10  Mo.  709. 
And  her  election  after  an  unauthorized 
conveyance  by  her  will  not  inure  to  the 
benefit  of  her  grantee.  Brawford  «. 
Wolfe,  ubi  supra.  She  may  elect  be- 
tween her  dower  and  a  child's  part,  in 
Floi'ida  (1893  R.  S.  §  1832),  Georgia 
(1883  Code,  §  1763) ;  but  if  she  has  once 
elected  dower,  she  must  take  her  dower 
(and  not  a  child's  part)  in  after-dis- 
Cbvered  lands.  Hamilton  v.  Phillips, 
83  6a.  393.  A  release  of  her  dower  in 
certain  land  will  not,  however,  preclude 
her  taking  a  distributive  share  in  the 
money  or  personal  property  represent- 
ing the  proceeds  of  the  sale  by  the 
husband.  Barber  v.  Hite,  39  O.  St. 
185.  Where  a  widow  accepts  her  dis- 
tributive share  of  the  estate  of  her 
intestate  husband,  she  is  barred  of  her 
dower  as  well  in  lands  which  her  hus- 


band had  aliened  as  in  those  of  which 
he  died  seized.  Evans  v.  Pierson,  9 
Rich.  9 ;  Allen  ®.  Pray,  13  Me.  138 ; 
Steele  v.  Fisher,  1  Edw.  435 ;  Palmer  ». 
Voorhis,  35  Barb.  479 ;  Moore  u.  Stei- 
dell,  1  Disney  381 ;  but  see,  contra, 
Borland  v.  Nichols,  12  Pa.  St.  38.  But 
in  the  absence  of  a  statute  to  that 
effect  the  acceptance  of  her  dower  in 
his  lands  is  no  bar  to  her  right  to  a  dis- 
tributive share  of  lapsed  legacies,  al- 
though they  are  payable  out  of  land 
directed  to  be  sold.  Parker  ii.  Linden, 
44  Hun  518 ;  Edsall  v.  Waterbury,  3 
Redf.  48.  And  at  common  law  she 
may  have  her  dower  as  well  as  her  dis- 
tributive share.  Melzet's  Appeal,  17 
Pa.  St.  450. 

As  to  the  widow's  election  between 
her  dower  and  homestead  rights  and 
the  necessity  for  such  election,  see 
Woerner  on  Admn.  §  97.  Such  elec- 
tion is  expressly  required  by  statute,  in 
Illinois  (1891  R.  S.  c.  41,  §  37).  See 
also,  as  to  the  facts  held  to  constitute 
an  election  in  such  case,  Schlarf  v. 
Holderbaum,  80  la.  394;  McDonald 
11.  McDonald,  76  la.  137  ;  Mobley  ». 
Mobley,  73  la.  654 ;  Egbert «.  Egbert, 
85  la.  525  ;  Thomas  v.  Thomas,  73  la. 
657  ;  and  as  to  time  for  making  such 
election,  Thomas  ®.  Thomas,  -ubi 
supra;  Cunningham  v.  Gamble,  57  la. 
46. 

Wif^s  distributive  share.  Where 
there  is  no  statute,  her  share  is  deter- 
mined by  the  rules  of  the  common  law 
and  under  these  rules  {i.  e. ,  the  Statute 
of  Distributions,  32  &  23  Car.  II.  c. 
10)  she  has  been  held  to  be  entitled 
to  one-half  of  the  personal  property 
where  there  are  no  issue  or  parents,  the 
brothers  and  sisters  of  the  deceased  tak- 
ing the  other  half.  Clark  v.  Clark,  17 
Nev.  124.  On  the  other  hand,  although 
the  Statute  of  Distributions  makes  pro- 
visions for  her,  she  has  been  held  not 
to  be  entitled  as  one  of  a  class  of  lega- 
tees under  the  description  of  "  next  of 
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kin,"  Haraden  ».  Larrabee,  113  Mass. 
430  ;  Murdock  «.  Ward,  67  N.  Y.  387, 
revg.  8  Hun  9  ;  or  "heir."  Bailey  v. 
Bailey,  25  Mich.  185.  So,  she  cannot 
as  an  "heir"  take  a  benefit  insurance 
payable  to  A.'s  heirs,  Johnson  v.  Knights 
of  Honor,  58  Ark.  259  ;  but  she  may 
apply  as  an  "heir"  for  distribution  of 
the  estate.  Estate  of  Ricaud,  Myrick's 
Prob.  158.  Her  right  is  not  affected  by 
her  remarriage,  Ralston  ii.  Thornton, 
36  Ga.  546  ;  nor  by  the  fact  that  she  had 
murdered  her  husband.  PauUissen  v. 
Look,  38  111.  Ap.  510.  And  in  Indiana, 
where  it  is  barred  for  her  adultery  by 
statute,  she  need  not  aver  or  prove  her 
innocence  in  application  for  her  share. 
Sherwood  v.  Tliomasson,  124  Ind.  541. 
But  if  she  has  been  divorced,  she  is  not 
his  widow  and  is  not  entitled  to  a  dis- 
tributive share  as  such.  Matter  of  En- 
sign, 103  N.  Y.  284,  affg.  57  Hun  153  ; 
Van  Voorhis  v.  Brintnall,  86  N.  Y.  18, 
revg.  23  Hun  260. 

Her  interest,  like  that  of  other  dis- 
tributees, vests  at  the  death  of  the  in- 
testate, and  goes,  on  her  death  before 
actual  distribution,  to  her  representa- 
tives, Kingsbury  ®.  Scovill,  26  Conn. 
349  ;  Johnson  «.  Johnson,  41  Vt.  467  ; 
Moore  v.  Gordon,  24  la.  158  ;  although 
she  remarry  and  die  before  actual  dis- 
tribution. Foster  «.  Fifield,  20  Pick. 
67.  But  if  there  is  no  necessity  for  ad- 
ministration on  her  estate,  it  may  be 
•  paid  directly  to  her  next  of  kin  in  some 
states.  Maxwell  v.  Craft,  33  Miss.  307. 
And  so,  of  her  share  in  the  community 
property.  McClellan  «.  Downey,  63 
Cal.  530. 

In  general,  she  will  not  be  precluded 
from  taking  her  share  of  property  as  to 
which  her  husband  died  intestate  by 
a  legacy  to  her  in  his  will.  South  «. 
Hoy,  3  Mon.  88  ;  Doughty  •<>.  Stillwell, 
1  Bradf.  300  ;  nor  by  the  gift  of  a 
residuary  share,  Estate  of  Reed,  83 
Pa.  St.  428  ;  nor  by  a  devise  in  lieu  of 
dower,  Hand  ».  Marcy,  1  Stew.  (N.  J.) 


59  ;  nor  by  a  devise  of  the  entire  estate- 
to  her  for  life,  Canfleld  v.  Crandall,  4 
Dem.  Ill ;  Nickerson  v.  Bowly,  8 
Met.  830  ;  nor  even  by  a  testamentary 
direction  to  his  executors  to  contest  any 
claim  she  may  make,  Parker  «,  Linden, 
44  Hun  518  ;  although  she  has  formally 
elected  to  take  under  the  will.  Bane  v. 
Wick,  14  O.  St.  505.  In  like  manner, 
she  may  take  an  income  for  life 
bequeathed  to  her  and  her  interest  in 
the  community  property.  Estate  of 
Stans,  Myrick's  Prob.  5. 

It  has  been  held  that  the  widow's 
share  is  to  be  reckoned  on  the  hus- 
band's estate  inclusive  of  advancements 
to  his  children.  Arrington  ii.  Dortch, 
77  N.  0.  367.  But  a  different  rule  is 
provided  by  statute,  in  Delaware  (1874 
R.  C.  517,  §  6),  Indiana  (1888  R.  8.  § 
2407);  Ruch  «.  Biery,  110  Ind.  444. 
Advancements  are  not  considered  in 
reckoning  the  distributive  share  of  the 
widow,  in  Kentucky,  Maryland,  Massa- 
chusetts, Kentucky  {XmX  G.  S.  486,  §  15), 
Maryland  (1888  P.  G.  L.  Art.  93,  §  135), 
Massaehuaetta  (1883  P.  S.  c.  138,  §  6) ; 
Stearns  ».  Stearns,  1  Pick.  157.  So,  too, 
Grattan  i>.  Grattan,  18  111.  167 ;  Brun- 
son  V.  Brunson,  Meigs  630  ;  Knight  v. 
Oliver,  12  Gratt.  33  ;  Jackson  v.  Jack- 
son, 28  Miss.  674  ;  Matter  of  Miller,  73 
la.  118  ;  Beavors  ».  Winn,  9  Ga.  189  ; 
Andrews  «.  Hall,  15  Ala.  85 ;  May  v. 
May,  Id.  177.  But  the  rule  is  different 
in  Georgia  since  1854,  Boyd  v.  White, 
33  Ga.  530.  In  Alabama,  the  widow's 
share,  like  that  of  a  child,  is  subject  to 
be  diminished  by  advancements  made 
to  her  in  her  husband's  lifetime. 
Dickie  v.  Dickie,  80  Ala.  57. 

Allowance  for  aupport  —  Statutea. 
Statutory  provision  is  made  for  a 
reasonable  allowance  for  the  temporary 
support  of  the  wife  and  children,  in 
California  (Code  C.  P.  §  1464),  until 
settlement  of  the  estate ;  Oeorgia  (1882 
Code,  §§  204,  3572),  for  one  year ;  Iowa 
(1888  R.   C.  I  2375),  for  one  year  if 
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children  under  fifteen  years  old  ;  but  not 
after  ascertained  insolvency,  Matter  of 
Heischler,  13  la.  597  ;  Maine  (1883  R.  S. 
c.  65,  §  34),  for  ninety  days — also  to  hus- 
band, the  same  ;  Massachusetts  (1883  P. 
S.  c.  135,  §  3),  forty  days  ;  Michigan 
(1883  An.  Stats.  §  5813),  until  settle- 
ment ;  §  5847,  not  exceeding  one  year, 
except  in  case  of  necessity.  Pulling  b. 
Burfee,  88  Mich.  887 ;  Minnesota  (1891 
Stats.  §  5694),  until  settlement ;  Missis- 
sippi (1893  An.  Code,  §  1963)  for  one 
year;  Missouri  (1889  R.  S.  §  106), 
reasonable  ;  Mebraska  (1893  C.  S.  c.  23, 
§  176),  until  settlement  or  one  year ; 
New  Hampshire  (1891  P.  S.  c.  195,  §  1), 
out  of  her  distributive  share  ;  Jffew  York 
(R.  S.  8th  ed.  3454,  §  1),  forty  days ; 
JSTm-th  Carolina  (1883  Code,  §§  3118- 
19),  $350  to  widow  and  $100  per  child 
for  support  for  one  year ;  Ohio  (1890 
R.  S.  §  6040),  twelve  mohths;  Oregon, 
(1893  An.  Laws,  §  1136),  reasonable 
and  all  if  not  exceeding  $150 ;  Rhode 
Island  (1883  P.  S.  483,  §  4),  Tennessee 
(1884  Code,  §  3385),  Texais  (1888  R.  S. 
Arts.  1984-85,  1093),  $1000  and  one 
year  ;  Vermont  (1880  R.  L.  §  3109), 
until  settlement ;  Wisconsin  (1889  An. 
Stats.  §  3935),  until  settlement  not 
exceeding  one  year.  And  see  Croswell 
on  ^xrs.  §  378,  et  seq.;  Schouler  on 
Exrs.  §  448,  et  seq.;  Woerner  on  Admn. 
§  77,  et  seq. 

These  statutes  do  not  apply  to  the 
estates  of  non-residents,  although  they 
leave  property  within  the  jurisdiction, 
Simpson  v.  Cureton,  97  K  C.  113  ; 
Mobley  «.  Dunlap,  90  N.  C.  537  ;  Gra- 
ham V.  Stull,  93  Tenn.  673  ;  notwith- 
standing the  ancillary  probate  in  this 
state  of  his  will  (which  describes  him  as 
such  non-resident.  Shannon  ».  White, 
109  Mass.  146.  And  they  are  only  for 
the  benefit  of  residents  of  the  state. 
Barber  v.  Ellis,  68  Miss.  173  ;  although 
courts  will  by  comity  grant  an  allow- 
ance to  the  widow  of  a  non-resident 
intestate  in  accordance  with  the  laws 


of  their  domicil.  Gilman  v.  Gilman, 
53  Me.  184;  Mitchell  v.  Word,  64  Ga. 
308.  In  computing  the  widow's  allow- 
ance money  already  received  and  ex- 
pended by  her  will  be  taken  into  account. 
Wells  V.  Wilder,  36  Ga.  194 ;  Churchill 
V.  Bee,  66  Ga.  631 ;  Cross  v.  Johnson,  83. 
Ga.  67 ;  and  charged  as  such,  although 
the  allowance  is  not  made  until  after 
the  expenditure.  Huntley  «.  Denny,  65 
Vt.  185  ;  but  see,  contra,  Washburn  ». 
Hall,  10  Pick.  438.  But  no  allowance 
will  be  made  where  she  has  received 
from  the  estate  an  entire  year's  sup- 
port without  any  formal  order.  Blas- 
singame  «.  Rose,  34  Ga.  418.  And  the 
surrogate  may  set  off  against  her  allow- 
ance moneys  drawn  out  by  her  frouL 
a  joint  bank  account,  although  he  had 
no  power  to  decree  the  repayment  by 
her  to  the  estate  of  any  part  of  the 
money.  Matter  of  Tobin,  40  N.  Y.  S. 
R.  366.  The  allowance  for  support  of 
minor  children  applies  to  the  mother's, 
estate  if  she  was  a  widow.  Brown  v. 
Hemphill,  74  Ga.  795  ;  Lesher  v.  Wirth, 
14  111.  89  ;  but  not  if  the  father  sur- 
vived. Baer  v.  Pfaff,  44  Mo.  Ap.  35  ; 
Baines  v.  Barnes,  64  Ala.  375. 

The  widow  is  not  entitled  to  an  allow- 
ance out  of  partnership  assets,  until 
the  debts  of  the  partnership  are  paid, 
Julian  v.  Wrightsman,  73  Mo.  569 ; 
Sellers  v.  Shore,  89  Ga.  416. 

Testamentary  provision.  Where  the- 
widow  elects  to  take  under  her  lius- 
band's  will,  she  Is  still  entitled  in  some 
states  to  the  allowance  for  temporary 
support,  Collier  «.  Collier,  3  O.  St.  369  ; 
although  the  testamentary  provision  is. 
made  expressly  in  lieu  of  dower,  Wil- 
liams v.  Williams,  5  Gray  24 ;  Hop- 
kins v.  Long,  9  Ga.  261 ;  or  in  lieu  of 
all  claims  as  widow.  Spangler  «. 
Dukes,  39  0.  St.  642.  So,  although 
the  whole  estate  is  bequeathed  to  her 
for  life.  Estate  of  Gold,  133  Pa.  St.  495 ; 
or  one-third  of  the  estate  absolutely,, 
and  there  are  no  children,  Moore  v.. 
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Moore,  48  Mich.  271 ;  or  although  the 
whole  of  the  personal  estate  is  be- 
queathed to  others.  Brown  ®.  Hodg- 
don,  31  Me.  65.  And  the  allowance 
ordered  by  the  court  is  not  to  be  de- 
ducted from  or  charged  against  the 
provision  of  the  will.  Meech  ».  Wes- 
ton, 33  Vt.  561.  But  she  is  not  entitled 
to  the  statutory  allowance  where  the  will 
provides  for  the  support  of  the  widow 
and  children  and  she  has  received  it 
for  more  than  a  year,  Little  a.  Birdwell, 
37  Tex.  688 ;  although  the  settlement 
of  the  estate  is  delayed  for  several 
years.  Leavenworth  «).  Marshall,  19 
Conn.  408. 

Suppoi-t  of  children.  A  posthumous 
child  of  the  intestate  is  entitled  with 
other  children  to  the  allowance. 
Woraack  v.  Boyd,  31  Miss.  443.  Chil- 
dren of  a  former  wife,  not  residing 
with  the  widow,  are  entitled  to  share 
the  allowance.  Womack  v.  Boyd,  ubi 
supra.  So,  children  who  are  away 
from  home  at  school.  Moore  v.  Moore, 
60  Cal.  536.  But  not  children  of  a 
former  marriage  who  have  been  taken 
away  from  the  widow  without  her  con- 
sent. Vincent  v.  Vincent,  1  Heisk.  333. 
In  Texas,  minor  children  are  not  en- 
titled to  an  allowance  for  support 
where  they  have  sufficient  separate 
property,  Sloan  v.  Webb,  30  Tex.  189  ; 
although  the  fact  that  they  are  earning 
their  living  is  no  bar  to  the  allowance. 
Cooper  V.  Pierce,  74  Tex.  536. 

Where  infant  children  of  the  deceased 
have  no  property  except  their  interest 
in  the  estate,  necessary  expenses 
incurred  for  their  support  will,  in 
general,  be  allowed  on  settlement  of 
the  final  account  of  the  administrator, 
Hyland  v.  Baxter,  31  Hun  354 ;  or  of 
the  estate  of  the  deceased  administrator. 
Glover  ii.  Hill,  85  Ala.  41 ;  Englehart 
V.  Young,  76  Ala.  534 ;  even  without 
the  interposition  of  a  guardian  for  the 
infants,  Estate  of  Groome,  14  Phila. 
246;    and    to    a    reasonable    amount. 


although  no  exact  account  has  been 
kept  by  the  administrator.  Englehart 
».  Young,  ubi  supra;  Pyatt  v.  Pyatt, 
1  Dick.  (N.  J.)  385,  revg.  17  Stew.  491. 
But  if  the  father's  will  appoints  the 
executors  guardians  for  the  infant  on 
his  mother's  remarriage,  they  will  only 
be  credited  with  the  child's  expenses 
paid  to  the  stepfather  under  their 
agreement  for  such  payments.  Matter 
of  Teyn,  3  Redf.  306.  Expenses  in- 
curred for  an  infant's  support  are,  in 
general,  to  be  charged  against  his  indi- 
vidual share  of  the  estate,  Browne  v. 
Bedford,  4  Dem.  304;  Matter  of 
Morris,  3  Connoly  373 ;  Pyatt  ».  Pyatt,. 
1  Dick.  (N.  J.)  385,  revg.  17  Stew. 
(N.  J.)  491 ;  Pryor  v.  West,  73  Ga.  140  ; 
including  such  necessary  expenses  as. 
proceedings  in  lunacy  in  the  case  of  an 
insane  child.  Matter  of  Morris,  ubi 
supra. 

Reasonable  amount.  What  is  a 
reasonable  allowance,  if  not  defihed 
by  the  statute,  is  generally  left  to  the 
discretion  of  the  court.  As  to  what 
has  been  held  reasonable  or  otherwise, 
reference  may  be  had  to  the  following 
cases  :  Roberts  ».  McKimmon,  67  Cal. 
349;  Cheney  «.  Cheney,  73  Ga.  66; 
Stewart  v.  Stewart,  74  Ga.  355  ;  Strawn 
«.  Slrawn,  53  111.  368 ;  Estate  of  Reyn- 
olds, 61  la.  585;  Estate  of  Dewell 
(la.),  55  N.  W.  Rep.  11 ;  Kersey  v. 
Bailey,  53  Me.  199  ;  Walker's  Appeal, 
83  Me.  17 ;  Allen  v.  Allen,  117  Mass.  37  ;. 
Washburn  v.  Washburn,  10  Pick.  374  ; 
Dale  ».  Hanover  National  Bank,  155 
Mass.  141  ;  Woodbury  v.  Woodbury, 
58  K.  H.  44;  Piper  v.  Piper, 
34  N.  H.  563  ;  Kingman  ®.  Kingman, 
31  N.  H.  183  ;  Buffum  v.  Sparhawk, 
30  N.  H.  81;  Duncan  «.  Eaton,  17 
N.  H.  441 ;  Foster  ».  Foster,  86  N.  H. 
437;  Mabry  v.  Ward,  50  Tex.  404; 
Estate  of  Ford,  80  Wis.  565  ;  Baker  v. 
Baker,  51  Wis.  538 ;  see  also  Woerner 
on  Admn.  §§  79-81.  It  may  absorb  the 
whole  of  the  personal  property,  Brazer 
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13.  Dean,  15  Mass.  183 ;  but  cannot 
exceed  it.  Paine  e.  Paulk,  39  Me.  15. 
And  she  may  appropriate  the  moneys  of 
the  estate  so  far  as  necessary  for  her 
reasonable  support  for  the  statutory 
time  (forty  days).  Fellows  v.  Smith, 
130  Mass.  376.  But  she  cannot  as 
■widow  appropriate  and  deliver  personal 
property  of  the  estate  to  her  husband's 
creditors,  although  it  does  not  exceed  a 
reasonable  allowance  to  herself.  Gould- 
smith  11.  Coleman,  57  Ga.  435.  Where 
the  amount  depends  on  the  number  of 
children,  it  will  be  computed  on  the 
number  that  survive  the  intestate. 
Matter  of  Hayes,  113  N.  C.  76.  In  other 
states  the  allowance  may  be  made  to  the 
widow  where  there  are  no  children, 
Woodbridge  v.  Woodbridge,  70  Ga. 
733  ;  Sawyer  ®.  Sawyer,  28  Vt.  345  ;  and 
although  she  has  independent  means. 
Sawyer  «.  Sawyer,  ubi  supra. 

It  may  be  Increased  on  appeal,  Gil- 
man  «.  Gilman,  53  Me.  184 ;  Cum- 
mings  V.  Allen,  34  N.  H.  194;  Sher- 
man V.  Sherman,  31  O.  St.  631  ;  or 
after  insufficient  allowance  by  an 
executor,  Ward  v.  Ward,  95  Ala.  331 ; 
but  not  to  correct  an  insufficient  allow- 
ance by  the  court  on  proof  of  the,  hus- 
band's desertion  (not  offered  before). 
Davis  V.  Gower,  85  Me.  167.  And  in 
Massachusetts,  the  court  cannot  revoke 
and  reduce  its  own  allowance,  Pettee 
11.  Wilmarth,  5  Allen  144 ;  or  grant  a 
further  allowance.  Hale  v.  Hale,  1  Gray 
518.  In  some  states  the  allowance  may 
be  reduced  (but  only  as  to  what  has 
not  been  already  expended),  Harshman 
D.  Stonaker,  53  la.  467  ;  or  renewed  for 
a  second  year  where  there  are  no  debts 
to  be  paid  and  distribution  is  deferred, 
Woodbridge  ii.  Woodbridge,  70  Ga. 
733 ;  or  discontinued  by  the  court. 
Estate  of  Ford,  80  Wis.  565  ;  and  it 
must  be  so  discontinued  after  one  year 
if  the  estate  is  insolvent.  Estate  of 
Montgomery,  60  Cal.  648  ;  or  on  the 
widow's  remarriage.     Estate  of  Hamil- 


ton, 66  Cal.  576.  And  it  cannot  be 
made  after  the  lapse  of  five  years  for 
the  whole  term  at  the  expense  of  other 
beneficiaries  under  the  will.  Hill  v. 
Lewis  (Ga.),  18  S.  E.  Eep.  63. 

Preference  to  creditors.  The  widow's 
allowance  is  prefeiTed  in  some  states 
to  all  debts  and  expenses,  e.  g.,  to  a 
physician's  bill  for  services  in  the  last 
illness  of  the  deceased.  Whitehead  v. 
McBride,  73  Ga.  741  ;  and  even  to 
partnership  funds  in  his  hands  which 
were  not  sufficient  for  the  partnership 
debts.  Bush  ®.  Clark,  127  Mass.  Ill ; 
and  to  mortgage  creditors  of  the  de- 
ceased. Miller  v.  McDonald,  72  Ga. 
30 ;  Elfe  v.  Cole,  26  Ga.  197,  afig.  23 
Id.  235  ;  and  to  the  lien  of  his  judgment 
creditors,  Giddings  v.  Crosby,  24  Tex. 
395;  and  in  Nortli  Carolina,  since  1880, 
Battle's  Rev.  c.  117,  §  14 ;  although  not 
before  that  act.  Grant  «.  Hughes,  83 
N.  C.  316. 

But  it  will  be  postponed  to  the  title 
of  a  trustee  to  whom  the  deceased  had 
conveyed  for  the  benefit  of  creditors, 
Summerfield  v.  Gilbert,  37  Ga.  59  ;  and, 
as  to  the  intestate's  real  property,  to  his 
liabilities  as  guardian  or  trustee,  Cruce 
«.  Cruce,  21  111.  46  ;  or  to  liens  exist- 
ing at  his  death  on  specific  property. 
Murphy  v.  Vaughan,  55  Ga.  361 ;  such 
as  a  mortgage  on  land,  Fairbanks  «. 
Robinson,  64  Cal.  250  ;  or  a  chattel 
mortgage  (even  though  not  registered 
before  assignment  of  the  property  to  the 
widow).  Williams  v.  Jones,  95  N.  C. 
504.  In  Ohio,  the  widow's  allowance 
when  paid  by  an  executor  is  credited  in 
his  account  as  a  debt  of  the  estate. 
Watts  1}.  Watts,  38  O.  St.  480.  But  He 
payment  to  the  widow  of  an  individual 
debt  of  the  administrator  secured  by  his 
personal  bond  under  a  private  arrange- 
ment with  her  will  not  entitle  him  to 
credit  in  his  account  for  payment  of  the 
allowance.  Moore  n.  Moore,  60  Cal. 
526. 

The  statutory  allowance  to  a  destitute 
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widow  and  children,  in  Louisiana,  can- 
not be  waived  in  favor  of  creditors. 
Succession  of  Waddill,  44  La.  An.  361 ; 
and  is  generally  not  dependent  on  the 
solvency  of  the  estate.  Woerner  on 
Adinn.  §  83.  And  in  Wisconsin,  a 
surrender  by  the  widow  to  creditors 
will  not  defeat  her  allowance  where  the 
estate  proves  to  be  solvent.  Estate  of 
Henry,  65  Wis.  551.  In  New  York, 
the  widow's  statutory  allowance  for 
forty  days  is  payable  irrespective  of  the 
insolvency  of  the  estate,  but  there  is  no 
allowance  in  such  case  to  the  children 
other  than  the  exemptions  hereafter 
stated.  Johnson  v.  Corbett,  11  Paige 
265. 

Transfer  and  succession.  Where  the 
land  is  set  apart,  in  Georgia,  by  the 
allowance  of  the  court  for  the  support 
of  the  widow  and  children,  she  may 
sell  it  and  use  the  proceeds  for  that 
purpose,  Tabb  v.  Collier,  68  Ga.  641 ; 
by  order  of  the  Probate  Court,  Miller 
«.  Defoor,  50  Ga.  566 ;  or  without  any 
order  of  the  court,  Cleghorn  v.  Johnson, 
69  Ga.  369  ;  if  it  is  necessary  to  do  so, 
Vandigrift  v.  Potts,  72  Ga.  665;  al- 
though it  is  also  set  apart  to  her  for  a 
homestead.  Cox  v.  Cody,  75  Ga.  175. 
So.  she  may  sue  in  her  own  name  on  a 
note  set  apart  to  her,  Doyle  v.  Martin, 
61  Ga.  410  ;  or  collect  a  judgment  by 
execution.  Gilman  ii.  Gilman,  54  Me. 
531.  In  some  states,  however,  she  can- 
not dispose  of  the  property  set  apart  to 
her,  whether  it  is  real,  Nanny  b.  Allen, 
77  Tex.  240  ;  or  personal,  Wilmington 
V.  Sutton,  6  la.  44 ;  although  she  may 
hold  it  against  the  administrator  him- 
self. Id. ;  or  sue  him  for  its  conversion. 
Hardison  v.  Billington,  14  Lea  346. 
And  the  allowance  cannot  be  attached 
in  the  administrator's  hands  for  her 
debts.  Barnum  v.  Boughton,  55  Conn. 
117. 

The  allowance  set  apart  for  the  year's 
support  and  not  paid  to  the  widow  can- 
not be  recovered  by  her  of  the  adminis- 


trator's sureties  in  a  suit  on  the  bond. 
Rocco  V.  Cicalla,  12  HeisK.  508.  But 
she  may  recover  it  from  the  representa- 
tives of  the  deceased  administrator,  al- 
though it  had  been  advanced  to  her  by 
the  administrator  and  repaid  to  him 
under  an  express  agreement  to  that 
effect.     Irvin  v.  Hughes,  82  N.  C.  210. 

Such  part  of  the  allowance  of  the 
widow  as  she  has  not  expended  is  pay- 
able to  her,  personal  representatives, 
Dorah  v.  Dorah,  4  O.  St.  292  ;  and  the 
right  survives  to  them  in  some  states, 
even  though  the  property  has  not  yet 
been  appraised  and  set  off.  Bane  v. 
Wick,  14  0.  St.  505  ;  Brown  v.  Joiner, 
80  Ga.  486.  But  in  North  Carolina,  it 
does  not  survive  even  to  the  children, 
Simpson  v.  Cureton,  97  N.  C.  112  ;  al- 
though it  does  survive  to  them,  in  Mis- 
sissippi. Edwards  v.  McGee,  27  Miss. 
92.  And,  in  general,  where  the  widow 
dies  before  allowance  made,  the  pro- 
ceeding abates.  Tarbox  v.  Fisher,  50 
Me.  236  ;  Brown  v.  Joiner,  77  Ga.  232  ; 
Ex  parte  Dunn,  63  N.  C.  137  ;  Cox  v. 
Brown,  5  Ired.  194 ;  Kimball  v.  Dem- 
ing,  Id.  418.  So,  if  she  dies  pending 
application  for  the  decree  for  allowance. 
Adams  v.  Adams,  10  Met.  170.  But 
the  application  may  be  renewed,  in 
Georgia,  by  her  administrator.  Brown 
•D.  Joiner,  80  Ga.  486 ;  Cox  v.  Brown, 
uM  supra. 

Forfeiture.  In  general,  the  widow's 
right  to  the  statutory  allowance  is  lost 
by  her  voluntary  separation  from  her 
husband,  Estate  of  Noah,  88  Cal.  468  ; 
especially  where  she  is  suing  for  a 
divorce  and  has  been  cut  off  by  her 
husband's  will.  Pearson  ».  Darrington, 
82  Ala.  227.  So,  where  she  has  volun- 
tarily separated  from  him  and  has  no 
children,  HoUenbeck  v.  Pixley,  3  Gray 
521  ;  and  has  married  another.  Matter 
of  Young,  53  Mich.  592  ;  or  has  been 
divorced  and  married  again.  Estate  of 
Richardson,  132  Pa.  St.  293.  But  her 
adultery  committed  before  the  passage 
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of  the  act  Las  been  held  to  he  no  bar 
to  the  allowance,  although  her  husband 
had  ceased  to  live  with  her  and  divorce 
proceedings  were  pending  at  the  time 
of  his  death.  Cook  d.  Sexton,  79  N.  C. 
305.  On  the  other  hand,  the  allowance 
will  not  be  granted  pending  a.  dispute 
as  to  her  claim  to  be  his  lawful  wife, 
and  as  such  entitled  to  administration, 
State  v.  Lichtenberg,  4  Wash.  231 ;  al- 
though the  lawfulness  of  her  marriage 
will  not  be  questioned  on  an  application 
for  allowance  except  as  between  her 
and  the  creditors  of  the  estate.  Lock- 
hart;  «.  White,  18  Tex.  103. 

Homestead  and  dower.  The  widow's 
Interest  by  way  of  dower  and  quaran- 
tine in  the  husband's  real  estate,  whether 
by  common  law  or  statute,  and  her 
right  to  his  real  property  under  the 
homestead  laws  of  the  several  states, 
have  been  left  out  of  the  discussion  as 
not  properly  belonging  to  the  present 
work. 

Almost  all  of  the  United  States  make 
provision  by  statute  for  the  exemption 
of  a  homestead  or  dwelling  of  limited 
value  and  area  for  the  wife  and  chil- 
dren. An  equivalent  or  commutation 
in  money  or  other  property  is  provided 
for,  in  Alabama  (1886  Code,  §  2543), 
$2000  in  land  or  its  equivalent  In 
money ;  Florida  (Const.  Art.  10), 
$1000  in  personal  property  in  addition 
to  the  land  reserved ;  Texas  (1888  B.  S. 
Art.  1995),  not  exceeding  $5000  in 
money. 

Statutory  exemptions.  The  Ameri- 
can statutes  provide  also  for  ' '  exemp- 
tion," for  the  benefit  of  the  widow  and 
children,  of  specifically  enumerated 
personal  property,  often  of  consider- 
able amount  and  variety,  in  Alabama 
(1886  Code,  §  2545),  Colorado  (1891  An. 
Stats.  §§  1534, 1535),  or  cash  equivalent ; 
Connecticut  (1888  G.  S.  §  574),  Delaware 
(1893  R.  C.  c.  Ill),  not  exceeding  $75  ; 
Florida  (1893  R.  S.  §  1835),  necessary 
for  maintenance  of  widow  and  family  ; 


Oeoi-gia  (1882  Code,  §  3040),  Illinois: 
(1891  R.  S.  c.  3,  §  74),  Indiana  (1888  R. 
S.  §  2262),  Iowa  (1886  R.  C.  §  2871), 
Kansas  (1889  G.  S.  §  3998),  not  exceed- 
ing $1300  ;  Ma/ryland  (1888  P.  G.  L. 
Art.  93,  §§  217-18),  wearing  apparel  and 
provisions ;  Michigan  (1882  An.  Stats. 
§  5847),  not  exceeding  $250  ;  Minnesota 
(1891  Stats.  §  5694),  not  exceeding 
$500 ;  Mississippi  (1893  An.  Code,  § 
1963),  Missouri  (1889  R.  S.  §  105), 
Nebraska  (1893  C.  S.  c.  23,  §  176),  not. 
exceeding  $250 ;  New  York  (R.  S.  8th 
ed.  2557,  §  7),  Ohio  (1890  R.  S.  §  5430), 
Bhode  Island  (1883  P.  S.  c.  185,  §  4), 
$200;  Tennessee  (1884  Code,  §  2931), 
Virginia  (1887  Code,  §  3650),  Wisconsin 
(1889  An.  Stats.  §  3935),  $200 ;  or  of 
personal  property  to  a  designated 
amount  to  be  selected  by  the  widow, 
in  Alabama  (1886  Code,  §  2545),  not 
exceeding  $1000 ;  Arkansas  (1884 
Dig.  Stats.  §  3993),  not  exceeding 
$500;  Delaware  (1893  R.  C.  c.  Ill), 
not  exceeding  $300;  IllinMS  (1891  R. 
S.  c.  3,  §  77),  not  exceeding  $100 ;  Indi- 
ana (1888  R.  S.  §  2269),  not  exceeding- 
$500  ;  Kentucky  (1889  G.  S.  c.  31,  §  11), 
or  money  not  exceeding  $750 ;  Mary- 
land (1888  P.  G.  L.  Art.  93,  §  298),  or' 
money  not  exceeding  $150 ;  Massachu- 
setts (1882  P.  S.  c.  135,  §  2),  or  money 
not  exceeding  $50  per  child  ;  Michigan 
(1882  An.  Stats.  §  5847),  not  exceeding 
$300  ;  Minnesota  (1891  Stats.  §  5694), 
not  exceeding  $500 ;  Mississippi  (1893 
An.  Code,  §  1971),  not  exceeding  $250  ; 
Missouri  (1889  R.  S.  §  107),  not  exceed- 
ing $400  ;  New  Jersey  (1877  Rev.  763,  § 
52),  to  the  value  of  $200 ;  New  York  (2 
R.  S.  83,  §  10 ;  Redfleld  Surr.  Pr.  398), 
furniture  not  exceeding  $150,  and 
(L.  1889,  c.  406)  personal  property  up 
to  $1000  inclusive  of  dower,  but  this 
applies  only  where  there  is  real  prop- 
erty. Estate  of  Koch,  24  Abb.  N.  C. 
468 ;  North  Carolina  (Const.  Art.  10), 
$500 ;  Ohio  (1890  R.  S.  §  6038),  Penn- 
sylmnia  (189S    Purd.  Dig.  518,  |  64), 
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$300  ;  Wiode  Island  (1883  P.  S.  c.  185, 
§  3),  $200  ;  Texas  (1888  R.  S.  Arts.  1993- 
«5),  $500 ;  Vermont  (1880  R.  L.  §  3108), 
not  less  than  one-third  after  debts  and 
expenses  ;  Virginia  (1887  Code,  §  3630), 
real  and  personal  property  not  exceed- 
ing $2000  ;  West  Virginia  (1891  Code, 
c.  41,  §  37),  not  exceeding  $300. 

What  law  governs  exemption.  The 
widow's  right  to  exemptions  and  allow- 
ances for  support,  like  that  of  distribu- 
tion generally,  is  governed  by  the  law 
of  the  husband's  domicil,  Richardson 
D.  Lewis,  31  Mo.  Ap.  531 ;  Rottenberry 
v.  Pipes,  53  Ala.  447 ;  and  by  the  law 
which  is  in  force  at  the  time  of  his 
death.  Davis  v.  Bavis,  63  Ala.  393; 
Leib  V.  Wilson,  51  Ind.  550 ;  Swayze 
«.  Wade,  25  Kan.  551.  It  has  been 
ield,  in  Alabama,  that  the  rights  of 
creditors  as  against  such  claim  of 
exemption  are  to  be  determined  by  the 
law  in  force  at  the  time  their  debts 
were  created.    Bell  v.  Hall,  76  Ala.  546. 

Who  may  take — Non-residents.  To 
support  the  claim  to  the  statutory 
exemption  for  the  "family"  of  the 
deceased,  there  must  be  either  widow 
or  minor  children  or  both.  Childs  «. 
Jones,  60  Ala.  353.  It  is  suiflcient  if 
he  had  a  widow  without  children  resid- 
ing with  him  at  the  time  of  his  death, 
Kain  V.  Fisher,  6  N.  Y.  597 ;  or,  iuNvw 
Jersey  (1877  Rev.  763,  §  53),  a  widow 
or  children  residing  "  in  his  family  at 
his  death."  If  there  is  no  widow,  the 
children  take  the  whole.  Estate  of 
Alexander,  13  Phila.  564  :  Whitcomb 
■e.  Reid,  31  Miss.  567.  So,  if  there  are 
no  children,  the  widow  takes  the  whole, 
Compton  V.  Perkins,  92  Tenn.  715; 
Carpenter  v.  Brownlee,  38  Miss.  200 ; 
Npwman  «.  Winlock,  3  Bush  241.  If 
there  are  no  children  by  that  marriage, 
the  widow  takes  the  whole  to  the 
exclusion  of  infant  children  of  a  former 
marriage,  Nevins'  Appeal,  47  Pa.  St. 
230;  not  residing  with  her.  Alexander 
■».  Alexander,  86  Ky.  688.    But  adult 


children  are  not  entitled.  Thompson 
V.  Thompson,  51  Ala.  493;  especially 
where  they  have  adequate  means  of 
support.  Estate  of  Steele,  13  Phila. 
398.  And  children  whose  father  is 
living  cannot  take  the  exemption  from 
the  property  of  their  deceased  mother. 
King's  Appeal,  84  Pa.  St.  345  ;  although 
they  do  so  where  he  has  deserted  their 
mother  and  not  been  heard  from  in 
more  than  seven  years.  Himes'  Ap- 
peal, 94  Pa.  St.  381.  But  the  fact  that 
the  widow  has  obtained  relief  by  bor- 
rowing money  will  not  deprive  her  of 
the  statutory  relief.  Lisk  v.  Lisk,  155 
Mass.  153. 

The  exemption  can  be  claimed  by 
residents  only,  Munds  v.  Cassidy,  98 
N.  C.  558  ;  and  not  by  a  non-resident 
family,  even  though  the  deceased 
father  resided  in  the  state,  Ex  parte 
Pearson,  76  Ala.  521 ;  Allen  v.  Manasse, 
4  Ala.  554 ;  nor  a  foi'tiori  where  both 
decedent  and  his  family  are  non-resi- 
dents, Auerbach  v.  Pritchett,  58  Ala. 
471 ;  nor  by  the  wife  of  a  resident  who 
resided  herself  in  another  state  under 
an  invalid  divorce,  Pratt's  Appeal, 
80  Pa.  St.  501 ;  or  who  has  resided 
abroad  and  never  been  part  of  her 
husband's  family  within  the  state, 
Spier's  Appeal,  26  Pa.  St.  233 ;  although 
her  continued  residence  abroad  was 
due  to  her  husband's  desertion  when  he 
emigrated  to  this  country.  Estate  of 
Coates,  12  Phila.  171.  In  these  cases 
an  exception  is  made  to  the  general  rule 
of  domicil  or  legal  residence  of  the  wife 
following  that  of  her  husband,  her 
separation  from  her  husband  constitut- 
ing, as  in  the  case  of  the  allowance  for 
support,  a  reason  in  the  policy  of  the 
law,  if  not  in  the  words  of  the  statute, 
for  withholding  the  benefit.  But  the 
New  York  statute  applies  equally  to 
residents  and  non-residents.  Kapp  v. 
Public  Administrator,  2  Bradf .  358. 

Possession  and  title.  In  some  states 
the  widow   may  hold   the   exempted 
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property  against  the  administrator  him- 
self, Eans  V.  Bans,  79  Mo.  58  ;  although 
selected  by  her  before  administration 
granted,  Jenks  «.  Terrell,  73  Ala.  238 ; 
Mitcham  v.  Moore,  Id.  542  ;  and  with- 
out inventory  or  appraisement.  Adkin- 
son  «.  Breeding,  56  la.  36.  The  reten- 
tion and  use  of  the  property  will  not 
constitute  her  an  executrix  de  son  tort. 
Brown  v.  "Walter,  58  Ala.  310  ;  but  the 
title  vests  directly  in  her  in  some  states, 
Kellogg  V.  Graves,  5  Ind.  509 ;  Morris 
n.  Morris,  9  Heisk.  814 ;  and  not  in  the 
administrator,  even  though  the  admin- 
istrator has  obtained  an  order  that  it 
be  sold  as  part  of  the  assets  of  the 
estate,  Grafton  «.  Smith,  66  Miss.  408 ; 
and  she  may  sue  the  administrator  for 
it  in  trover,  although  she  made  no 
demand  for  it  before  it  was  sold.  Curd 
V.  Curd,  9  Humph.  171. 

The  widow  without  children  takes 
the  exemption  as  her  absolute  property, 
Bryant  «.  McCune,  49  Mo.  546  ;  Comp- 
ton  0.  Perkins,  92  Tenn.  715  ;  and  not 
as  part  of  her  dower  for  life.  Bryant 
V.  McCune,  uM  supra.  She  may  dis- 
pose of  it  as  her  own.  Benjamin  v. 
Laroche,  39  Minn.  334.  On  her  remar- 
riage and  subsequent  death  it  will  go 
to  her  surviving  husband,  and  not  to 
the  children  of  her  first  husband, 
Compton  «.  Perkins,  93  Tenn,  715. 
uM  supra. 

On  the  death  of  the  widow  before 
payment  the  exemption  must  be  de- 
livered or  paid  to  her  personal  repre- 
sentatives, Hastings  v.  Myers,  31  Mo. 
619  ;  York  v.  York,  88  111.  523  ;  or  next 
of  kin.  Carter  «.  Carter,  20  Fla.  558. 
But  the  statutory  right  of  selection 
does  not  survive  to  her  representatives. 
Drew  «.  Gordon,  13  Allen  120  ;  and 
her  representatives  cannot  maintain 
trover  for  such  articles  against  the  hus- 
band's administrator  where  she  died 
before  making  the  selection.  Tucker 
B.  Henderson,  63  Ala.  280.  So,  they  do 
not  survive  to  a  second  husband,  to 


whom  she  bequeathed  all  her  property, 
where  she  died  without  claiming  the 
exemption  and  had  accepted  the  first 
husband's  will,  which  gave  her  in  case 
of  her  remarriage  ' '  only  what  the  law 
allows  her."  Estate  of  Machemer,  140 
Pa.  St.  544. 

Amount  of  exemption.  Up  to  the 
amount  fixed  by  the  statute  the  allow- 
ance of  the  statutory  exemption  is 
valid,  although  it  nearly  exhausts  the 
entire  estate.  Estate  of  Palomares,  43 
Cal.  402.  But  it  cannot  exceed  the 
statutory  amount,  Applegate  «.  Cam- 
eron, 2  Bradf.  119  ;  and  the  appraisers 
have  no  discretion  to  allow  more. 
Sheldon  «.  Bliss,  8  N.  Y.  31.  If  the 
administrator  allows  her  to  take  a 
greater  amount,  he  is  chargeable  to 
creditors,  but  only  for  the  excess 
allowed.     Byrd  «.  Jones,  84  Ala.  336. 

The  widow  is  entitled,  however,  to 
both  pecuniary  allowance  and  specific 
articles  exempted  by  different  statutes, 
Lyendecker  «.  Eisemann,  3  Dem.  72 ; 
Kelly  «.  Moore,  18  Abb.  N.  C.  468; 
although,  in  Florida,  the  allowance  for 
her  temporary  support  is  to  be  charged 
as  part  of  the  exempted  property 
allowed  to  her.  Carter  v.  Carter,  20 
Fla.  558.  So,  in  Louisiana,  the  pecun- 
iary exemption  includes  all  that  has 
been  received  from  the  estate.  Succes- 
sion of  Waddill,  44  La.  An.  361  ;  and 
even  a  benefit  insurance  which  was 
expressly  payable  to  his  family.  Suc- 
cession of  Wellmeyer,  34  La.  An.  819. 

Dower —  Testamentary  provisions.  The 
widow's  exemption  is,  in  general,  inde- 
pendent and  exclusive  of  her  dower. 
Cheek  v.  "Wilson,  7  Ind.  354 ;  State  ■». 
Steers,  72  Mo.  656.  So,  in  New  York, 
under  the  act  of  1889  providing  an 
allowance  of  $1000  where  her  dower 
and  other  exemptions  are  altogether 
less  than  that  sum.  Matter  of  Tipple,. 
2  Connoly  598. 

In  like  manner  she  may  take  the 
exemption    and  also    any  bequest    or 
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other  provision  of  lier  husband's  will, 
Loring  v.  Craft,  16  Ind.  110  ;  Smith  v. 
Smith,  76  Ind.  236;  Wliiteman  «. 
Swem,  71  Ind.  530 ;  Nelson  d.  Wilson, 
61  Ind.  355  ;  Estate  of  Peebles,  157 
Pa.  St.  605  ;  Compher  «.  Compher,  25 
Pa.  St.  31  ;  Matter  of  Klosterman,  6 
Ma  Ap.  314 ;  Vedder  v.  Saxton,  46 
Barb.  188  ;  Matter  of  Walkerly,  77 
Cal.  642 ;  but  not  where  the  will  is 
inconsistent  with  such  action,  Langley 
«.  Mayhew,  107  Ind.  198  ;  e.g.,  by  dis- 
posing of  his  entire  personal  property, 
Matter  of  Tobin,  40  N.  Y.  S.  R.  866  ; 
Miller  «.  Stepper,  82  Mich.  194 ;  Shafer 
«.  Shafer,  139  Ind.  394  ;  although  this 
has  been  held  not  to  be  inconsistent,  in 
Shlpman  ■».  Keys,  137  Ind.  353.  So,  a 
bequest  in  lieu  of  the  "personal  prop- 
erty allowed  by  law  "  has  been  held  to 
refer  to  and  bar  the  exempted  personal 
property,  but  not  to  affect  the  general 
distributive  share  of  the  widow.  Kin- 
ney v.  Kinney,  34  Mich.  350;  So,  a 
legacy  in  lieu  of  dower  "  and  all  claims 
and  rights  as  my  widow  "  defeats  the 
exemption.  Estate  of  McMarcus,  14 
Phila.  660  ;  or  a,  devise  of  the  home- 
stead for  life.  Mulford  v.  Mulford,  15 
Stew.  (N.  J.)  68.  But  she  is  not  de- 
prived of  her  exempt  property  by  a 
bequest  in  lieu  of  dower.  Hatch  ®. 
Bassett,  53  N.  Y.  859. 

The  husband  cannot  deprive  the 
widow  of  her  exemption  by  his  will, 
Graves  n.  Graves,  10  B.  Mon.  31 ;  Mc- 
Reary  ■».  Robinson,  20  Miss.  318  ;  Lin- 
ton V.  Crosby,  61  la.  293  ;  Ward  v. 
Wolf,  56  la.  465  ;  Runnels  ».  Runnels, 
27  Tex.  515  ;  Vedder  ®.  Saxton,  46 
Barb.  188  ;  Hasenritter  v.  Hasenritter, 
77  Mo.  163;  although  this  restriction 
does  not  apply  to  specific  property 
exempt  from  execution,  and  tlie  widow 
cannot  follow  it  unless  she  renounces 
the  will,  Turner  «.  Turner,  30  Miss. 
428 ;  or  even  on  her  renunciation  of  the 
will.    Nash  ».  Young,  31  Miss.  134. 

Separate   estate.     The    widow   will 


not  be  barred  of  her  exemption  by  the 
fact  that  she  has  a  separate  estate, 
Johnston  v.  Davenport,  43  Ala.  317  ; 
Coleman  v.  Brooke,  37  Miss.  71 :  Whit- 
ley 11.  Stephenson,  38  Miss.  173  ;  Darden 
11.  Reese,  63  Ala.  311  ;  Thompson  ». 
Thompson,  51  Ala.  493 ;  Mabry  «. 
Ward,  50  Tex.  404  ;  or  has  a  separate 
estate  and  has  no  children.  Wally  v. 
Wally,  41  Miss.  657.  If,  on  the  other 
hand,  the  statutory  exemption  is  con- 
fined to  a  widow  in  necessitous  circum- 
stances and  her  available  property  con- 
sists of  a  policy  of  life  insurance  on  the 
husband's  life,  the  pecuniary  exemption 
may  be  allowed  to  her  as  an  advance  to 
be  repaid  on  receipt  of  her  insurance 
money.  Succession  of  De  Boisblanc, 
33  La.  An.  17. 

Claim — When  atid  how  made.  In 
general,  where  the  statute  lays  down 
no  precise  rule,  the  exemption  must  be 
claimed\by  the  widow  within  a  reason- 
able time.  It  should  be  made  in  the 
Probate  Court  and  before  the  appraise- 
ment of  the  personal  property.  Estate 
of  Heller,  11  Phila.  130  ;  and  before  the 
administration  is  closed,  McGowen  ®. 
Zimpleman,  53  Tex.  479  ;  and  before 
the  order  for  distribution.  Estate  of 
Hunt,  14  Phila.  330.  It  may  be  made 
at  the  time  of  presentment  of  claims 
against  the  estate.  Estate  of  Rizer,  15 
Phila.  547  ;  or  after  they  are  barred 
for  non-presentment.  North  v.  Probate 
Judge,  84  Mich.  69.  It  may  even  be 
made  after  the  lapse  of  several  years, 
if  no  embarrassment  is  caused  in  the 
settlement  of  the  estate.  Lisk  ».  Lisk, 
155  Mass.  153.  But  it  is  too  late  after 
years  have  elapsed  and  the  widow  has 
married  again,  Burk  v.  Gleason,  46 
Pa.  St.  297 ;  or  even  within  the  year 
after  the  sale  of  all  the  personal  prop- 
erty, Williams'  Appeal,  93  Pa.  St.  69  ; 
or  generally  after  such  sale,  Henderson 
«.  Tucker,  70  Ala.  381  ;  Little  v.  Mc- 
Plierson,  76  Ala.  552;  Lawley's  Ap- 
peal (Pa.),  9  Atl.  Rep.  837  ;  or  after  the 
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payment  of  debts,  so  far  as  there  is  not 
sufficient  personalty  left  after  payment 
of  the  expenses  of  administration. 
Estate  of  Tibbin,  5  Phila.  100.  And 
her  application  made  after  the  sale  of 
the  personal  property  will  not  be  satis- 
fled  out  of  the  proceeds  of  the  real 
property.  Drowry  ®.  Bauer,  68  Mo. 
155. 

A  formal  demand  is  not  necessary. 
Estate  of  Williamson,  12  Phila.  144 ; 
•or  a  presentment,  as  in  the  case  of  debts 
■of  the  estate.  Miller  v.  Miller,  83  111. 
463.  Her  taking  possession  and  re- 
tention of  it  may  be  of  Itself  sufficient, 
Jistate  of  Williamson,  ubi  aupi-a  ;  even 
without  the  required  appraisement  and 
inventory,  Adkinson  v.  Breeding,  56 
la.  26  ;  although  a  formal  allowance 
■cannot  be  made  by  the  court  without 
due  appraisement,  Estate  of  Somers, 
14  Phila.  361 ;  which  appraisement  is 
•conclusive,  in  Pennsylvania,  as  to  the 
valuation  of  the  chattels,  but  not  as  to 
securities  or  moneys.  Estate  of  Seller, 
83  Pa.  St.  153. 

Form  of  payment.  In  many  states 
the  widow  may  claim  cash  as  part  of 
her  exemption.  Estate  of  Seller,  83 
Pa.  St.  153 ;  Nelson  ii.  Smith,  30  Miss. 
662  ;  Matter  of  Durscheidt,  47  N.  Y. 
S.  R.  419  ;  Estate  of  Reavis,  50  Ala. 
210 ;  Carter  v.  Carter,  30  Fla.  558  ;  but 
this  will  extend  only  to  cash  on  hand, 
Finney's  Appeal,  113  Pa.  St.  11  ;  or  the 
proceeds  of  personal  property  sold. 
Cummings  v.  Cummings,  51  Mo.  361 ; 
Kingsbury  v.  Wllmarth,  2  Allen  310. 
And  she  may  select  a  watch  as  part  of 
her  exempt  property.  Crow  v.  Hubard, 
62  Md.  560  ;  and  if  she  has  retained  and 
not  inventoried  property  amounting  in 
value  to  more  than  the  exemption,  she 
will  not  be  allowed  the  exempted 
articles.  Cornwell  ii.  Deck,  3  Redf. 
87.  But  she  can  only  have  property 
which  thetintestate  owned  at  the  time 
of  his  death,  Johnson  v.  Henry,  12 
Heisk.  696  -.e.g.,  not  property  in  which 


he  owned  only  one-half  Interest. 
Baucus  v.   Stover,   24  Hun  109. 

Where  the  personal  property  is  in- 
sufficient, the  widow  may  have  the  ex- 
emption paid,  in  Pennsylvania,  out  of 
the  proceeds  of  the  real  property,  estate 
of  Ranke,  12  Phila.  67  ;  Estate  of  An- 
dress,  14  Id.  263  ;  Estate  of  Thomas, 
153  Pa.  St.  63 ;  but  not  in  Missouri, 
Jewell  e.  Knettle,  39  Mo.  Ap.  362 ;  Es- 
tate of  Lloyd,  44  Mo.  Ap.  670  ;  Ritchey 
V.  Withers,  72  Mo.  556  ;  and  not,  in 
Pennsylvania,  where  the  personal  prop- 
erty has  been  disposed  of  and  she  has 
neglected  to  make  her  claim  against  it. 
Estate  of  Deck,  6  Phila.  72. 

Preference  to  debts.  In  general,  the 
widow's  exemption  is  preferred  to  all 
debts  of  the  estate.  Estate  of  Dennis, 
67  la.  110  ;  Boyden  «.  Ward,  38  Vt. 
628  ;  Mason  v.  O'Brien,  42  Miss.  420  ; 
and,  in  Massachusetts,  to  expenses  of 
last  Illness  and  funeral  and  administra- 
tion also.  Kingsbury  ®.  Wllmarth,  2 
Allen  310.  And  even  judgment  cred- 
itors of  the  deceased  have  no  control 
over  the  selection  of  the  exemption, 
although  they  may  oppose  an  unfair 
appraisement.  Estate  of  Graves,  134 
Pa.  St.  377.  In  some  states,  if  the 
estate  is  less  than  the  statutory  amount 
of  exemption,  she  will  take  the  whole 
free  from  the  debts  of  the  deceased. 
And  choses  in  action  so  taken  by  her 
will  not  be  subject  to  the  set-oil  of  a 
claim  by  the  defendant  against  the 
estate,  Haugh  ».  Seabold,  15  Ind. 
343  ;  but  the  estate  so  taken  by  her  will 
be  subject  to  the  payment  of  the  expenses 
of  the  last  illness  and  funeral  of  the 
intestate,  Green  ».  Weaver,  78  Ind. 
494 ;  unless  there  is  sufficient  real 
property  for  their  payment.  McCord 
V.  McKinley,  92  111.  11.  She  can  only 
take  specific  property  subject  to  a 
mortgage  made  by  the  intestate  in  his 
lifetime,  Loeb  v.  Richardson,  74  Ala. 
311  ;  Kauffman's  Appeal,  112  Pa.  St. 
645;  AUentown's  Appeal,  109  Pa.  St. 
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75  ;  Nerpel's  Appeal,  91  Pa.  St.  334 ; 
.although  it  will  be  clear  of  debts  of 
the  decedent  that  are  not  liens,  Hill  «. 
Hill,  42  Pa.  St.  198  ;  and  in  some  states 
•clear  of  a  judgment  against  the  deceased 
which  was  a  lien  on  the  land  taken, 
Quackenbush  «.  Taylor,  86  Ind.  370  ; 
KaafEman's  Appeal,  supi'a ;  Spencer's 
Appeal,  27  Pa.  St.  218  ;  Notter's  Appeal, 
45  Pa.  St.  361 ;  although  a  levy  was 
made  in  the  lifetime  of  the  husband. 
Dixon  V.  Aldrich,  127  Ind.  296.  So, 
where  goods  were  sold  by  the  adminis- 
trator and  the  proceeds  taken  by  the 
widow  as  part  of  her  exemption,  the 
fund  will  be  clear  of  a  vendor's  lien 
•which  was  not  asserted  against  the  goods 
before  the  sale,  Lewis  «.  Steiner,  84  Tex. 
364.  And,  in  Pennsylvania,  the  property 
taken  by  the  widow  for  her  exemption 
is  clear  of  mechanics'  liens,  Hildebrands' 
Appeal,  89  Pa.  St.  138  ;  and  taxes. 
Allentown's  Appeal,  supra.  On  the 
other  hand,  where  a  widow  has  taken 
property  by  devise  from  her  husband 
subject  t#  his  debts,  her  surviving  chil- 
dren will  only  be  entitled  to  take  their 
exemption  ia  it  subject  to  the  same. 
Wanger's  Appeal,  105  Pa.  St.   846. 

In  general,  the  exemption  is  the  same 
whether  the  estate  is  solvent  or  insol- 
Tent.  Baldy's  Appeal,  40  Pa.  St.  328  ; 
Hill  V.  Hill,  83  Pa.  St.  511  ;  Davis  v. 
Davis,  63  Ala.  293  ;  Lowry  ».  Herbert, 
■35  Miss.  101.  So,  in  Alabama,  if  there 
are  minor  children,  but  otherwise  the 
widow  cannot  where  the  estate  is  sol- 
vent have  her  statutory  exemption  out 
of  the  real  property  in  preference  to  the 
rights  of  heirs  and  distributees.  Thorn- 
ton V.  Thornton,  45  Ala.  374.  And 
where  the  estate  is  solvent,  the  exemp- 
tion goes  to  the  widow  and  children 
only  as  an  advance  on  their  distributive 
shares.     Hunter  ii.  Low,  68  Ala.  365. 

Release  and  waiver— Ante-nuptial 
agreement.  A  widow  waives  her  right 
of  exemption  by  neglect  to  claim  an 
appraisement,  Huf man's    Appeal,     81 


Pa.  St.  339  ;  and  without  appraisement, 
taking  but  part  of  the  property  to  which 
she  is  entitled.  Baskin's  Appeal,  88 
Pa.  St.  65;  Davis' Appeal ,  34  Pa.  St. 
256.  So,  by  making  an  adverse  claim 
to  the  property,  although  it  failed. 
Estate  of  Countryman,  151  Pa.  St. 
577. 

She  may  also  release  her  right,  Tel- 
ford V.  Boggs,  63  111.  498  ;  «.  jr.,  by  a 
deed  of  all  her  "  right,  title,  and 
interest  of  dower  in  said  estate," 
McFarland  u.  Baze,  34  Mo.  156 ;  but 
the  exemption  will  not  be  covered  by 
an  agreement  to  release  her  "dower 
and  inheritance,"  MahafEy  ■».  Mahaffy, 
61  la.  679  ;  or  a  release  of  "any  interest 
which  she  might  take  as  heir  at  law.'' 
Estate  of  Moore,  57  Cal.  446. 

In  like  manner,  the  widow  may  by 
an  ante-nuptial  agreement  bar  her  own 
interest,  Tiernan  v.  Binns,  98  Pa.  St. 
248 ;  Shaffer  ».  Matthews,  77  Ind.  83  ; 
and  it  may  be  effectual  even  as  to  their 
children  if  the  widow  receives  the  full 
value  of  the  exemption  as  a  considera- 
tion for  her  agreement.  Weaver  ®. 
Weaver,  109  111.  225;  but  not  until 
payment  is  made,  Phelps  v.  Phelps, 
72  111.  545 ;  Brenner  v.  Gauch,  85  111. 
368 ;  and  the  amendment  may  be  re- 
stricted by  such  a  contract,  Estate  of 
Collins,  66  la.  79 ;  or  the  exemption 
changed  into  a  distributee's  rights  to  a 
child's  part.  McDearman  v.  Martin, 
88  Ark.  261. 

Effect  of  separation — Biwn'ce.  The 
right  to  exemption  will  be  barred  by  a 
formal  separation  and  release,  Speidel's 
Appeal,  107  Pa.  St.  18  ;  Odiorne's  Ap- 
peal, 54  Pa.  St.  175  ;  or  a  separation 
by  mutual  consent,  Hettrick  «.  Het- 
trick,  55  Pa.  St.  290 ;  or  by  her  volun- 
tary desertion.  Estate  of  Boss,  6  Kulp 
(Pa.)  521  ;  Estate  of  Byrne,  Myrick's 
Prob.  1.  On  the  other  hand,  her  living 
with  their  children  apart  from  her  hus- 
band will  not  of  itself  defeat  her  claim 
to    the    exemption,    Terry's     Appeal, 
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55  Pa.  St.  344 ;  Matter  of  Shedd,  60 
Hun  36V ;  nor  her  separation  on  ac- 
count of  his  drunkenness  or  adultery. 
Slack  v.  Slack,  123  Mass.  443.  And, 
in  Missouri,  neither  her  ante-nuptial 
agreement  nor  her  desertion  of  her 
husband  will  be  a  bar.  Mowser  ®. 
Mowser,  87  Mo.  437.  So,  the  wife's 
former  adultery,  not  continued  at  the 
time  of  the  husband's  death,  is  not  a  bar 


under  the  Indiana  statute.    Zeigler  ti. 
Mize,  133  Ind.  408. 

The  exemption  is  of  course  barred 
by  a  valid  divorce,  Dobson  ».  Butler, 
17  Mo.  87;  or  a  divorce  a  mensa  et 
fkoro,  Estate  of  Fyock,  9  Lane.  L.  R. 
89 ;  but  not  by  a  divorce  obtained 
against  her  in  a  foreign  court  having 
no  jurisdiction.  Piatt's  Appeal,  80  Pa. 
St.  501. 
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SECTION  III. 

Of  the  rights  of  the  children  and  their  representatives  to   distribu- 
tion under  the  statute,  f 

After  the  allotment  of  a  third  to  the  widow,  the  statute,  as  we 
have  seen,  directs  a  distribution  of  the  residue  by  equal  portions  to 
and  amongst  the  children  of  the  intestate,  and  "such  persons  as 
legally  represent  such  children  in  case  any  of  the  said  children  be 
then  dead."  In  case  there  be  no  wife,  then,  by  section  7,  all  the 
estate  is  to  be  distributed  to  and  amongst  the  children  (q). 

By  the  words  "  such  as  legally  represent  such  children,"  their  lineal 
representatives  to  the  remotest  degree  are  admitted  (r).  ._^  ^ . 

■^  '^  \   '      What  18  meant  by 

But  the  term  must  be  understood  of  descendants,  and  the  "legal  repre- 

'  eentatives  "  of  the 

not  next  of   kin  (s)  ;  as  for  example,  if   a   son  of   the  children. 

intestate  is  dead,  leaving  a  widow  and  child,  the   widow  shall  take 

nothing,  and    the   child   the   whole  of  the  father's   share  ;  yet   the 

widow,  though  not  strictly  one  of  the  next  of  kin,  is  in  the  same 

sense  as  the  child,  a  legal  representative  of  the  personal  estate  of  the 

father  (t). 

To  attain  a  clear  apprehension  of  the  subject  of  this  section,  three 
sorts  of  cases  may  be  supposed  :  First,  where  none  of  the  intestate's 
children  are  dead  ;  Secondly,  where  the  *intestate'8  children  are  all 
dead,  all  of  them  having  left  children  ;  Thirdly,  where  some  of  the 
intestate's  children  are  living,  and  some  dead,  and  such  as  are  dead 
have  each  of  them  left  children  (m). 

On  the  first  hypothesis,  that  is  to  say,  where  none  of  the  intestate's 
children  are  dead,  it  is  sufHciently  obvious,  that  after  i.  where  none 
the  wife  has  had  the  third  allotted  to  her,  the  re-  chiMrei"'^°"'*are 
maining  two-thirds  shall,  pursuant  to  the  statute,  be  ^"^^  • 
equally  divided  among  all  the  children  of  the  intestate  ;  as  in  this 
case  they  all  claim  in  their  own  right  (v). 

•f  See  American  note  at  end  of  this  the  decision  of  Jessel,  M.  R.,  14  C.  D. 

Section.  619). 

(g)  A  child  legitimate  by  the  law  of  (r)  Carter  v.   Crawley,    Sir  T.    Ray- 
its    father's   domicil,    but    illegitimate  mond,  500. 

according  to  English  law,  is  entitled  to  (s)  Bridge  ■».   Abbott,  3  Bro.    C.  C. 

a  share  as  one  of  the  next  of  liin  in  336,    by    Lord    Alvanley.     Evans    v. 

the    personal    estate    of    an     intestate  Charles,  1  Anstr.  133,  by  Eyre,  C.  B. 

dying  domiciled,  in  England  under  the  (t)  Price  ®.  Strange,  6  Madd.  161,  163. 

Statute   of    Distributions.      Be    Good-  (u)  Toller,  374. 

man's  Trusts,  17  C.   D.  366  (reversing  (b)  Toller,  374. 
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A  brother  or  sister  of  the  half-blood  shall  be  equally  entitled  to  a 
share  with  one  of  the  whole  blood ;  inasmuch  as  they 
are  both  equally  near  of  kin  to  the  intestate  (x). 

A  posthumous  child  has  also  the  same  rights  ;  for  a  child  en  ventre 
sa  mhre  at  the  time  of  the  father's  death,  being  a  per- 

posthumoiiB  °       ^ 

child :  son  in  rerum  natura,  is,  by  the  rules  of  the  common 

and  the  civil  law,  to  all  intents  and  purposes  a  child,  as  much  as  if 
born  in  the  father's  lifetime  («/),  and  consequently  is  entitled  under 
the  statute. 

If  the  intestate  leave  only  one  child,  such  case  is  not  to  be  con- 
,     , ., ,         sidered  as  omitted  by  the  statute  :  therefore,  in  case  the 

an  only  child.  *'  ' 

intestate  also  leave  a  wife,  she  shall  only  have  a  tliird 
part,  and  the  other  two-thirds  shall  go  to  such  child  (z).  And  where 
the  intestate  leaves  an  only  child  and  no  widow,  although,  literally 
speaking,  there  can  be  no  distribution^  yet  such  only  child  shall  be 
entitled  to  the  whole  personal  estate  (a). 

Secondly,  where  the  intestate's  children  ai'e  all  dead,  all  of  them 

having  left  children. f  It  is  said  by  Toller  that  if  a 
intestate's  chii-  father  *have  three  children,  John,  Mary,  and  Henry, 
all    having   left  and  they  all  die  before  the  father,  John,  leaving,  for 

instance,  two  children,  Mary  three,  and  Henry  four,  and 
afterward  the  father  die  intestate,  in  that  case  all  his  grandchildren 
shall  have  an  equal  share  :  for  as  his  children  are  all  dead,  their  chil- 
dren shall  take  as  next  of  kin  (b)  :  and  that  such  also  would  be  the 
case  with  respect  to  the  great-grandchildren  of  the  intestate,  if  both 
his  children  and  grandchildren  had  all  died  before  him  (c). 

(x)  Smith    ».    Tracey,   1    Mod.   309.  349,  pi.  7.    Bowers  v.  Littlewood,  1  P. 

Toller,  374.  Wms.  595,  by  Lord  Parker.    Davers  v. 

{y)  Wallis   ».   Hodson,   3  Atk.   117.  Dewes,  4  P.  Wms.  50,  by  Lord  King. 

Burnet   v.   Mann,    1    Ves.    Sen.    156.  Bao.  Abr.  Exors.  I.  3. 

Toller,  374.    But  such  a  child  is  only  to  (c)  Toller,   374.     But  see  cojiJm,  Re 

be  treated  as  a  born  child  where  such  Ross's  Trusts,  L.   R.  13  Eq.  Cas.  386, 

construction  is  necessary  for  llie  benefit  where  Wickens,  V.-C.,,held  that  the 

of  that  child  :  Blasson  ii.  BVisson,  3  De  proposition  in  the  text  was  not  good 

G.  J.  &  8m.  665.  law,  for  that  the  Statute  of  Distribu- 

(z)  Brown    v.    Parndell,    Carth.    53.  tions  deals  separately  with  the  case  of 

Bac.  Abr.  tit.  Exors.  I.  5.  descendants  and  with  the  case  of  next 

(a)  Bavers  e.  Dewes,  3  P.  Wms.  49,  of  kin  not  descendants  ;  and  that  if 

note  (D).      Palmer  ».   Gerrard,   Prec.  there  are  descendants,  but  no  children 

Chan.  31.  living  'to  share  the  estate,  it  is  to  be 

f  See  American  note  at  end  of  tliis  divided  into  as  many  shares  as  there  are 

Section.  children  who  have  left  living  desccnd- 

(i)  Walsh  V.  Walsh,  1  Eq.  Ca.  Abr.  ants,  and  that  the  descendants  of  each 
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In  these  instances,  the  parties  would  be  said  to  take  per  capita,  or, 
in  other  words,  equal  shares  in  their  own  right  (d). 

Thirdlj"-,  where  some  of  the  intestate's  children  are  living,  and  some 
dead,  and  such  as  are  dead  have  each  of  them  left  chil-      „, 

.  1  ,  ^^  -,  ^'  Where  some  of 

aren.t     In  this  case,  the  children  of  the  deceased  chil-  the      intestate's 

,  ,  ...  children  are  dead, 

dren  take  per  stirpes,  that  is  to  say,  not  in  their  own  having  left  chii- 
.    Ill  dren. 

right,  but  by  representation.  Thus,  for  example,  if  a 
father  have  three  *children,  John,  Mary,  and  Henry,  and  John  die, 
leaving  four  children,  and  Mary  die,  leaving  two,  and  Henry  alone 
survive  the  father  ;  on  the  death  of  the  father  intestate,  one-third 
shall  be  allotted  to  Henry,  one-third  to  John's  four  children,  and  the 
remaining  third  to  Mary's  two  children  ;  for  these  grandchildren  are 
entitled  as  representing  their  respective  parents  (e). 

The  end  and  intent  of  the  statute  was  to  make  the  provisions  for  all 
the  children  of  the  intestate  equal,  as  near  as  could  be    ., 

^       '  Advancement : 

estimated   (/).      Accordingly,  the   5th  section   of  the  Excinsion  of  such, 

^^   '  o_j'  children  as   hare 

Statute  proceeds  to  provide,  that  no  child  of  the  intes-  any  land  by  settie- 

*  .     ,     .  ,  ment  or  have  been 

tate,  except  his  heir-at-law,  who  shall  have  any  estate  in  advanced  hy  por- 
land  by  the  settlement  of  the  intestate,  or  who  shall  be 
advanced  by  the  intestate  in  his  lifetime  by  pecuniary  portion,  equal 
to  the  distributive  shares  of  the  other  children,  shall  participate  with 
them  in  the  surplus  ;  but  if  the  estate  so  given  to  such  child  by  way 
of  advancement  be  not  equivalent  to  their  shares,  then  that  such  part 
of  the  surplus  as  will  make  it  so  shall  be  allotted  to  him  or  her  (g). 
This  just  and  equitable  provision  has  been  also  said  to  be  derived 

such  child  are  to  take  as  representing  paragraph  of  the  5th  section,  where  it 

the  child,  and  of  course  only  the  child's  follows  the  words  "  amongst  the  chil- 

share,   that  is    to  say,   that  wherever  dren  of  such  persons  dying  intestate," 

there  are  descendants  the  division  will  he  as  meaning  ' '  or. " 

per  stirpes  and  not  per  capita.    North,  (d)  2  Black.  Comm.  517. 

J. ,  took  the  same  view  in  Re  Natt,  37  f  See  American  note  at  end  of  this 

C.  D.  517.     The  question  depends  on  Section. 

the  construction  of  the  statute.     The  («)  Bac.  Abr.  tit.  Exors.  I.  3.     Toller, 

view  of  these  learned  judges  necessitates  874.     Under  the  decisions  of  Wickens, 

the  application  of  the  5th  section  of  the  V.-C,   and    North,    J.,   above    cited, 

statute  to  a  case  where  the  intestate  there  would  be  no  difference  between 

leaves  no  living  children,  but  only  legal  the  second  and  third  cases,  descendants 

representatives  of  such  children,  and  of  deceased  children  taking  ^cr  stirpei 

the   reading    of   the    word    "child"  in  either  case. 

in  the  7th  section  as  meaning  "  child  (/)  Edwards  v.  Freeman,  3  P.  Wms. 

living  either  in  person  or  in  its  descend-  489,  440,  by  Sir  Joseph  Jekyll. 

ants."    This  view  also  seems  to  involve  (^)  3  Black.  Comm.  516. 

reading  the  word  "and"  in  the  2nd 
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from  \}a&  collatio  honorum  of  the  imperial  law  ;  which  it  certainly 
resembles  in  some  points,  though  it  differs  widely  in  others  :  But  it 
may  not  be  amiss  to  observe,  that,  with  regard  to  goods  and  chattels, 
this  was  part  of  the  ancient  custom  of  London,  of  the  province  of 
York,  and  of  the  sister  kingdom  of  Scotland  ;  and  with  regard  to  the 
lands  descending  in  co-parcenary,  that  it  has  always  been,  and  still  is, 
the  common  law  of  England,  under  the  name  of  hotchpot  (A). 

*This  provision  applies  only  to  the  distribution  of  the  estates  of 
intestate  fathers ;  And  therefore  if  a  mother  being  a  widow,  advances 
a  child,  and  dies  intestate,  leaving  many  children,  the  child  advanced 
shall  not  bring  what  he  received  from  his  mother  into  hotchpot :  Tliis 
was  decided  by  Lord  King,  C,  on  the  principle,  that  the  statute  was 
grounded  on  the  custom  of  London,  which  never  affected  a  widow's 
personal  estate,  and  that  the  act  seems  to  include  those  alone  within 
the  clause  of  hotchpot  who  are  capable  of  having  a  wife  as  well  as 
•children,  which  must  be  husbands  only  («). 

The  statute  takes  nothing  away  that  has  been  given  to  any  of  the 
children,  however  unequal  that  may  have  been  :  How  much  soever  it 
may  exceed  the  remainder  of  the  personal  estate  left  by  the  intestate 
at  his  death,  the  child  may,  if  he  pleases,  keep  it  all ;  if  he  be  not 
contented,  but  would  have  more,  then  he  must  bring  into  hotchpot 
what  he  has  before  received  :  This  manifestly  seems  to  be  the  inten- 
tion of  the  act,  grounded  upon  the  most  just  rule  of  equity,  equality  {k). 

The  provision  in  the  statute  applies  only  to  the  case  of  actual 
intestacy  ;  and  where  there  is  an  executor,  and  consequently  a  com- 
plete will,  though  the  executor  may  be  declared  a  trustee  for  the  next 
of  kin,  they  take  as  if  the  residue  had  been  actually  given  to  them  : 
Therefore  a  child  advanced  by  his  father  in  his  life,  or  provided  for 
in  the  will,  cannot  be  called  on  to  bring  his  share  into  hotchpot  {I). 

If  a  child,  who  has  received  any  advancement  from  his  father,  shall 
die  in  his  father's  lifetime,  leaving  children,  such  *childi-en  shall  not 
be  admitted  to  their  father's  distributive  share,  unless  they  bring  in 

(A)  3      Black.     Comm.     517.      "It  Q.  B.  D.  300,  as  to  the  efEect  of  a  hotch- 

seemeth,"    says    Littleton,    sect.    267,  pot  clause  in  a  will. 

"  that  this  word  '  Hotchpot,'  is  in  Bng-  (i)  Holt  ®.  Frederick,  2  P.  Wms.  357. 

lish  a  pudding  ;  for  in  a  pudding  is  not  Bennet  «.  Bennet,  10  0.  D.  474. 

commonly  put  one  thing  alone,  but  one  {k)  By  Lord  Raymond,  in  Edwards 

thing  with  other  things  together ;  "  2  «.  Freeman,  3  P.  Wms.  448. 

Black.  Comm.  190.     See  Fox  ®.  Fox,  (I)  By  Sir  W.  Grant,  in  Walton  «. 

L.  R.  11  Eq.  142.     Hewitt  v.  Jardine,  Walton,  14Ves.  324.     Edwards®.  Free- 

L.  R.  14Eq.  58.     Limpus «.  Arnold,  15  man,  3  P.  Wms.  440,  446.    See  Stewart 

».  Stewart,  15  C.  D.  539,  543. 
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his  advancement ;  since,  as  his  representatives,  they  can  have  no  bet- 
ter claim  than  he  would  have  had,  if  living  (m). 

A  child  advanced  in  part  shall  bring  in  his  advancement  only  among 
the  other  children  ;  for  no  benefit  shall  accrue  from  it  to  the  widow  {n). 

It  will  be  convenient  to  coi^ider  this  subject  further,  1.  With 
respect  to  children  who  have  any  land  by  settlement  of 

,       .  ,  ,TT-  1  1  •, ",  1        ,  1-    Children  who 

the  mtestate.f     2.   With  respect  to  children  who  have  have  land  by  set- 

-,  ,  ,  ,  ,  .  tlement : 

been  advanced  by  pecuniary  portions. 

The  statute  extends  not  only  to  land,  freehold  and  copyhold,  settled 
on  a  younger  child  by  the  father,  but  also  to  charges  upon  land  for 
such  child  (o)  :  So  if  a  father  settle  a  rent  out  of  his  lands  on  a 
younger  child,  this  is  within  the  statute  (^) :  and  so  is  a  reversion  set- 
tled on  any  child  but  the  heir  (j). 

Land  claimed  by  marriage  settlement  has  been  held  an  advancement 
within  the  statute  :  but  land  devised  by  the  father  to  a  younger  child 
is  not  to  be  so  considered  :  for  a  provision  to  be  brought  into  hotch- 
pot must  be  such  as  is  made  by  an  act  in  the  intestate's  lifetime,  and 
not  by  will  (f). 

In  respect  to  Borough-Englisli  lands,  which  descend  to  the  youngest 
son,  it  was  once  held  that  he  should  allow  for  them,  on  the  ground 
that  the  statute  intended  merely  to  provide  for  the  heir  of  the  family, 
that  is,  the  heir  by  the  common  law,  and  not  one  who  is  heir  only  by 
«ustom  in  some  particular  places  (s).  But  that  decision  has  been  over- 
ruled, and  it  is  now  *settled,  that  such  youngest  son  shall  have  an 
equal  share  of  the  distribution  with  the  other  children,  without  regard 
to  this  species  of  estate  ;  for  although  the  exception  in  the  statute 
extend  only  to  the  eldest  son,  yet  no  law  exists  to  oblige  the  heir  in 
Borough-English  to  bring  in  his  lands  :  The  statute  contains  no  such 
requisition  :  It  speaks  merely  of  such  estate  as  a  child  hath  by  settle- 
ment, or  by  advancement  of  the  intestate  in  his  lifetime  («). 

(to)  Proud  «.  Turner,  2  P.  Wms.  560.  (p)  Ibid. 

(n)  Kircudbright  v.  Kircudbright,  8  (?)  Ibid.  443. 

Ves.  51,  64.    So  too  if  a  will  contains  (/■)  By  Sir  J.  Jekyll,  ibid.  440.  Twis- 

a  hotchpot    clause,  p7-ima    facie   the  den  v.   Twisden,  9  Ves.   435,  463,  by 

-widow  cannot  claim  any  benefit  there-  Lord  Bldon. 

under  against   the  children:    Stewart  (s)  By  Sir  J.  Jekyll,  M.  R.,  in  Pratt 

V.  Stewart,   15  0.    D.   539.      See  also  v.  Pratt,  3  Stra.  935. 

JIeinertzagen«.Walters,  L.  R.7Ch.  670.  {t)  By  Lord  Talbot  in  Lutwyche  ?;. 

t  See  American  note  at  end  of  this  Lutwyche,  Cas.  Temp.  Talb.  379.    As 

Section.  to  whether  a  coparcener  is  bound  to 

(o)  By  Sir  Joseph  Jekyll,  Edwards  v.  bring  land  into  hotchpot,  see  Dillon  v. 

Freeman,  3  P.  Wms.  441.  Coppin,  4  M.  &  Cr.  647. 
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Money  laid  out  by  the  intestate  on  repairs  of  houses,  which  had 
been  given,  but  not  conveyed,  by  him  to  his  eldest  son,  and  which  had 
therefore  descended  on  him  as  heir-at-law,  has  been  held  not  to  be  an 
advancement  to  be  brought  into  hotchpot  under  the  statute  :  though 
it  would  have  been  otherwise  if  the  father  in  his  lifetime  had  irrevo- 
cably parted  with  the  estate  by  a  conveyance  to  the  son,  and  after- 
ward given  him  a  sum  of  money  to  ameliorate  it  (m). 

2.  With  regard  to  children  who  have  been  advanced  by  pecuniary 
2  Children  who  poi"tion-t  ^7  ^^  provisions  of  the  statute,  although 
rancedbrpecunt  ^^^  heir-at-law  shall  not  abate  in  respect  of  the  land 
ary portions:  which  came  to  him  by  descent,  or  otherwise  from  the 
intestate,  yet  if  he  hath  had  any  advancement  from  his  father  out  of 
his  personal  estate,  he  shall  abate  for  it  in  the  same  manner  as  the 
other  children  (a;)  :  And  were  it  merely  the  u^e  of  furniture  for- 
his  life,  it  shall  be  regarded  as  an  advancement  pro  tanto  (y).  Co- 
heiresses shall  also,  it  seems,  bring  in  such  advancement,  not  being- 
land  («),  as  they  may  have  respectively  received  from  their  father,, 
before  they  shall  be  entitled  to  their  distributive  share ;  agreeably  to- 
the  principle  of  the  act,  and  to  the  object  of  a  just  and  impartial, 
father  to  promote  an  equality  among  his  children  (a). 

*It  remains  to  consider  what  is,  and  what  is  not,  to  be  regarded  aa 
what  is  consid-  ^^  advancement  out  of  the  personal  estate  of  the  father,. 
ment''out'*of "the  ^°  ^^  *°  exclude  a  child  from  a  distributive  share  of  the- 
personal  estate:      whole  or  part  of  the  residue. 

A  provision  made  for  a  child  by  a  settlement,  whether  voluntary,, 
or  for  a  good  consideration,  as  that  of  marriage,  is  such  an  advance- 
ment {b). 

It  is  not  requisite,  to  constitute  an  advancement,  that  the  provision 
should  take  place  in  the  father's  lifetime  (c).  If  by  deed  he  settle  an 
annuity,  to  commence  after  his  death,  on  one  of  his  children,  it  is  an 
advancement  {d).     So  a  portion  secured  to  the  child,  although  in 

(«)  Smith  V.  Smith,  5  Ves.  731.  (2)  See  Dillon  v.  Coppin,  4  M.  &  Cr. 

\  See  American  note  at  end  of  this  647. 

Section.  (a)  4   Burn,    E.    L.    397,   8th    edit.. 

(x)  Pratt     V.    Pratt,    Fitzgib.     285.  Toller,  378. 

Com.  Dig.  Admon.  (H.).    4  Burn,  E.  (J)  Edwards  ».  Freeman,  3  P.  "Wms.. 

L.  397,  8th  edit.     Smith  v.  Smith,  5  440,  441.     Phiney  ®.  Phiney,  3  Vern. 

Ves.  731.  638. 

(y)  Pratt     v.    Pratt,     Fitzgib.     385.  (c)  Edwards  «.  Freeman,  3  P.  Wms. 

Com.     Dig.    Admon.   (H.).      Kircud-  445. 

bright®.  Kircudbright,  8  Ves.  51.  (d)  Ibid.  442.     Swinb.  Pt.  3,  s.  18„ 
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futuro,  is  an  advancement  (e).  Thus  a  portion  for  a  daughter,  to  be 
raised  out  of  land,  on  her  attaining  the  age  of  eighteen,  or  the  day  of 
her  marriage,  was  held  to  be  an  advancement  to  her  when  she  married,, 
although  she  was  under  that  age,  and  unmarried,  at  the  time  of  the 
intestate's  death  {/). 

A  portion,  which  was  at  first  contingent,  shall  clearly  be  considered 
an  advancement,  when  the  contingency  has  happened  {g).  And  it 
seems  that  a  portion,  even  while  contingent,  being  capable  of  valua- 
tion, may  be  brought  into  hotchpot  (A)  :  or  the  court  may  order,  that 
in  case  the  contingency  shall  happen,  the  portion  shall  be  so  distrib- 
uted as  to  make  the  rest  of  the  children  equal  with  the  child  on  whom 
it  was  settled  (i)  :  But  the  contingency  must  be  so  limited  a;s  neces- 
sarily to  arise  within  a  reasonable  time  ;  as  in  the  case  stated  above, 
where  the  portion  was  secured  to  the  daughter,  on  her  attaining  the 
age  of  eighteen,  or  on  her  marriage  (/fc). 

Where  a  father  makes  a  provision  for  a  son  on  his  marriage,  all  the 
limitations  in  such  settlement  to  the  wife  and  children  of  such  son 
must  be  considered  as  part  of  that  *advancement  ;  and  it  is  not  the 
son's  estate  for  life  only  that  ought  to  be  valued,  and  brought  into 
hotchpot  {I). 

With  respect  to  the  sort  of  benefit  which  shall  constitute  such  ad- 
vancement, it  has  been  held,  that  if  a  father  buy  for  a  son  an  advow- 
son,  or  any  other  ecclesiastical  benefice,  or  if  he  buy  him  any  ofiice, 
civil  or  militarj^  these  are  to  be  considered  as  advancements,  either- 
partial  or  complete,  according  to  the  comparativ^e  value  of  the  estate 
to  be  distributed  (m).  And  although  the  ofiice  be  only  at  will,  as  a. 
gentleman  pensioner's  place  {n),  or  a  commission  in  the  army  (o),  it  is. 
to  be  regarded  in  the  same  light. 

An  annuity  is  an  advancement  to  be  brought  into  hotchpot  {p),  or- 
rather  may  be  so,  for  an  annuity  is  not  an  advancement  if  given  by 
way  of  maintenance  of  an  infant  (q),  viz.,  the  value  at  the  date  of  the- 

(«)  Ibid.  445.  (™)  Header  ■».  Rose,  3  P.  Wms.  317, 

(/)  Edwards  v.  Freeman,  3  P.  Wms.  note  to  Pusey  ».  Desbouverie. 

435  (re)  Norton  ii.  Norton,  8  P.  Wms.  317, 

{g)  Ibid.  443.  note. 

(A)  Ibid.  443,  449.     Toller,  377.  (o)  Kircudbright  ».  Kircudbright,  8. 

(f)  Ibid.  446.     Toller,  378.  Ves.  63.     Boyd  v.  Boyd,  L.  R.  4  Eq. 

{k)  Edwards  ii.  Freeman,  3  P.  Wms.  305.     Taylor  «.  Taylor,  L.  R.  30  Eq. 

440,  445,  449.     Toller,  378.  155. 

(T)  Weyland  v.  Weyland,  3  Atk.  635.  (p)  Swinb.  Pt.  3,  s.  18,  pi.  39. 

See  Dillon  «.  Coppin,  4  M.  &  Or.  647,  (?)  Hatfield  v.  Minet,  8  C.  D.  136. 
669. 
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grant ;  ov,  if  it  has  ceased,  the  payments  received,  at  the  option  of 
the  child  (f). 

In  a  case  where  a  father  lent  the  sura  of  10,000^.  to  his  son,  to  assist 
him  in  forming  a  partnership  in  the  business  of  a  sugar  refiner,  and 
took  his  promissory  note  for  the  repayment  of  that  sum  on  demand  : 
It  appeared,  that  it  was  in  consequence  of  the  urgent  desire  of  the 
intestate  that  the  son  engaged  in  the  business  ;  and  that  finding  it  was 
a  losing  concern  he  became  desirous  of  retiring  from  it,  but  that  the 
father  urged  him  to  continue  it ;  that  at  the  earnest  entreaty  of  the 
intestate,  he,  with  much  reluctance,  continued  the  business,  and  sus- 
tained heavy  losses  in  it :  The  father  on  his  deathbed  caused  the 
promissory  note  to  be  burned,  and  died  intestate  :  Sir  John  Leach, 
JM.  R.,  held,  that,  although  the  circumstances  under  which  the  note  had 
been  destroyed  amounted  to  an  equitable  release  of  the  debt,  yet  that 
the  sum  which  remained  due  upon  it  must  be  considered  an  *advance- 
ment  to  the  son  (s).  Any  sum  of  considerable  amount  paid  out  of 
the  common  fund  of  a  family  to  or  for  the  benefit  of  a  child  is  an 
advancement  within  the  meaning  of  the  Statute  of  Distributions. 
Thus  a  premium  upon  the  occasion  of  a  son  being  articled  to  an 
attorney  (f)  :  a  sum  paid  for  the  purchase  of  a  commission  in  the  army 
for  a  son  (m)  :  sums  paid  by  a  father  to  a  son  to  enable  him  to  pay  his 
debts  (x)  :  the  payment  of  the  admission  fee  to  one  of  the  Inns  of 
Court  in  the  case  of  a  son  intended  for  the  bar  (y)  :  the  price  of  the 

(r)  Kircudbright  d.  Kircudbright,  8  declaration  contained  in  a  testamentary 

Ves.  51.  instrument  by  declarations  not  testa- 

(«)  Gilbert   «.   "Wetherell,   2  Sim.   &  mentary.    But  it  is  submitted  that  the 

Stu.  254.     In  the  case  of  Smith  ».  Con-  letter,   together  with    the    promissory 

der,  9  0.  D.  170,  where  a  testator,  who  note,  was  evidence   of  satisfaction  of 

died  in  1874,  by  his  will  in  1864  gave  the  advance.     The  note  was  not,  as  in 

the  residue  of  his  property  to  trustees  to  Gilbert    «.  Wetherell,   given  with  the 

divide  amongst  his  six  children  equally,  advance. 

and  directed  that  the  sums  of  money  (*)    Boyd  -e.    Boyd,    L.    R.    4   Eq. 

advanced  to  them  in  his  lifetime  should  305. 

be  brought  into  hotchpot,  Hall,  V.-C,  (t()  IHa.    Taylor  «.  Taylor,    L.   R. 

held  that  a  letter  written  by  the  testator  30  Eq.  155, 

to  one  of  his  sons  in  1873,  whereby  he  (a;)  Boyd  «.  Boyd,  L.  R.  4  Eq.  305. 

stated  that  if  he  would  give  the  testator  Auster  «.  Powell,  81  Beav.  583.    1  De  G. 

a  promissory  note  for  a  sum  mentioned  J.  &  S.  99.     Re  Blockley,  39  C.  D.  350. 

less  than  the  amount  advanced  to  the  son  This  however  was  held  by  Jessel,  M.  R. , 

he  would  write  off  the  balance,  was  inad-  not  to  be  an  advancement :  Taylor  ». 

missible  in  evidence,   inasmuch  as  it  Taylor,  uhi  supi-a. 

was  not  sought  thereby  to  rebut  a  pre-  (y)  Taylor  v.  Taylor,  ubi  supra. 
sumption    but    to  displace  an  express 
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outfit  of  a  son  entering  the  army  (s)  :  the  price  of  plant  and  machinery 
and  other  payments  to  start  a  child  in  business  (a)  :  have  been  held  to 
be  advancements. 

On  the  other  hand,  small  inconsiderable  sums  of  money  given  to  a 
child  by  the  father,  or  mere  trivial  presents  he  may 
make  to  a  child,  as  of  a  gold  watch,  or  wedding  clothes,  constitute  an  ad- 
shall  not  be  deemed  an  advancement  (V)  :  nor  shall 
money  expended  *by  the  father  for  the  maintenance  of  a  child,  nor 
given  to  bind  him  an  apprentice,  nor  laid  out  in  his  education  at 
School,  at  the  university,  or  on  his  travels  (c). 

It  is  pi'esumed,  indeed,  that  a  distinction  must  be  made  when  a 
considerable  sum  of  money  is  advanced  by  the  father  with  the  child 
as  a  premium  for  instruction,  and  not  merely  as  a  compensation  for 
maintenance,  and  that  the  former  sum  is  in  strictness  liable  to  be 
brought  into  hotchpot  {d).  In  allusion  to  this  distinction,  it  is  con- 
ceived that  Lord  Hanlwicke  expressed  himself  in  Morris  v.  Bur- 
roughs (e)  :  ■"  I  should  think,"  said  his  lordship,  "  that  if  a  father 
should  give  money  to  put  a  son  out  apprentice,  or  advance  him  in  life 
by  setting  him  up  in  trade,  &c.,  that  would  have  the  same  efEect,"  i.  e. 
will  be  a  satisfaction  of  the  custom,  or  must  be  brought  into  hotchpot, 
as  the  case  may  happen  to  be. 

It  has  already  been  stated,  that  a  provision  which  a  father  may 
make  for  his  child  by  will,  in  a  case  where  the  testator  dies  intestate 
as  to  part  of  his  personal  estate,  shall  not  be  brought  into  hotchpot  (/). 

(z)  Taylor  «.  Taylor,  ubi  supra.    But  special  pleader  in  the  case  of  a  son 

gu(m-e :  Boyd  v.  Boyd,  L.  R.  4  Eq.  305.  intended  for  the  bar  ;  (3)  price  of  outfit 

(a)  Taylor  v.  Taylor,  ubi  supra.  and  passage  money  of  an  oiBcer  and  his 

(*)  3  P.  Wms.  317,  note  to  Pusey  v.  wife  on  going  out  to  India  with  his 
Desbouverie.  Elliott  v.  Collier,  1  Ves.  regiment ;  (3)  payment  of  debts  incurred 
Sen.  16.  S.  0.  3  Atk.  538  :  nor,  says  by  an  officer  in  the  army ;  (4)  assisting 
Swinburne,  money  in  his  purse  to  spend  a  clergyman  in  paying  his  housekeeping 
among  his  equals,  or  buy  him  suits  of  and  other  expenses,  were  not  advance- 
apparel,  or  books,  or  armor  for  the  ments.  This  view,  which  limits  the 
service  of  his  country :  Swinb.  Pt.  3,  term  advancement,  was  dissented  from 
s.  18,  pi.  30.  hy  Pearson,  J. ,  in  Re  Blockley,  39  0.  D. 

(c)  Swinb.  Pt.  3,  s.  18.  pi.  19.     Bac.  350,  and  seems  also  to  be  at  variance 

Abr.  tit.  Exors.  (K.).    See  also  Taylor  with  that  of  Sir  W.  Page  Wood,  V.-C, 

®.  Taylor,  L.   R.  Eq.  30,  155  :  where  in  Boyd  ii.  Boyd,  L.  R.  4  Eq.  305. 

Sir  G.  Jessel,  M.  R.,  was  of  opinion  (d)  3  Rop.  Husb.  &  Wife,  13. 

that  nothing  was  an  advancement  unless  (c)  1  Atk.  403. 

given  on  marriage  or  to  establish  the  (/)  Ante,  p.  *1370.     Walton  v.  Wal- 

child  in  life,  and  accordingly  he  there  ton,  14  Ves.  334. 
held  that  (1)  payment  of  a  fee  to  a 
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Such  a  provision  as  shall  be  construed  an  advancement  must  result 
from  a  complete  act  of  the  intestate  in  his  lifetime  {<?),  by  which  he 
divested  himself  of  all  property  in  the  subject  :  though,  as  it  has  just 
appeared,  it  is  not  requisite  that  it  should  take  effect  in  possession  till 
after  his  death  (A).  Still  less  shall  property  given  *or  bequeathed  to 
the  child  by  any  other  person  be  so  denominated  {«")  :  and  least  of  all 
shall  a  fortune  of  his  own  acquisition,  however  great  {Tc). 

(g)  Edwards  v.  Freeman,  3  P.  Wms.  (i)  Swinb.  Pt.  3,  s.  18,  pi.  18.    Bac. 

440.     Toller,  380.  Abr.  tit.  Exors.  (K.)    Toller,  380. 

{h)  Ante,  p.  *1373.     Toller,  880.  (k)  Swinb.  Pt.  3,  s.  18,  pi.  18.     Bao. 

Abr.  tit.  Exors.  (K.). 


f  children —  Who  included.  In  all  of 
the  United  States  (subject  to  the  rights 
of  the  surviving  husband  or  wife 
already  considered)  liiieal  descendants 
of  the  intestate  take  liis  personal  prop- 
erty to  the  exclusion  of  all  other 
tindred.  Such  distribution,  where  no 
children  have  died  leaving  issue  still 
surviving,  is  made  in  equal  shares  to 
all  the  children.  Croswell  on  Exrs. 
g  514  ;  SchouleronExrs.  §498  ;  Woer- 
ner  on  Admn.  §  65  ;  Redfield  Surr. 
Pr.  656.  As  to  distribution  of  personal 
property,  children  of  diif event  mar- 
riages have,  in  general,  equal  rights, 
Marshall  v.  King,  24  Miss.  85 ;  as .  in 
legacies,  p.  361,  American  note,  ubi 
awpra ;  although  by  the  statutes  of 
descent  the  inheritance  of  the  land  is 
often  confined  to  the  blood  of  the 
ancestor  from  whom  the  property  came. 

Postlmmous  children  are  included 
among  children  entitled  to  intestate 
distribution,  Pearson  v.  Carlton,  18 
S.  C.  47  ;  Hill  v.  Moore,  1  Murph.  333  ; 
as  well  as  in  legacies  to  "children,"  see 
p.  843,  American  note,  ubi  supra ;  and 
the  right  to  take  land  by  descent. 
Massie  v.  Hiatt,  83  Ky.  314.  The  share 
of  such  children  is  protected  in  most  of 
the  United  States  where  the  parent 
leaves  a  will  making  no  mention  of 
such  children,  see  Vol.  1,  p.  341,  Ameri- 
can note,  ubi  supra.  For  particular 
[*1377] 


statement  of  the  American  statutes, 
see  3  Jarm.  on  Wills  788,  n.  And 
even  where  a  son  is  expressly  disin- 
herited by  his  father's  will,  his  right  to 
share  in  any  property  as  to  which  the 
father  dies  intestate  remains  intact. 
Briggs  V.  Wade,  134  Mass.  380 ;  Rauch- 
fuss  V.  Rauchfuss,  3  Dem.  371. 

On  the  other  hand,  a  stepchild  has 
no  right  to  share  with  children  in  intes- 
tate distribution,  Gazlay  v.  Cornwell, 
3  Redf.  139;  or  legacies,  p.  330, 
American  note,  ubi  supra;  nor  the 
husband  of  a  deceased  child.  Graham 
V.  Babcock,  109  Ind.  305. 

Adopted  children.  In  some  states  the- 
adoption  of  children  is  provided  for  by 
statute  with  right  of  inheritance,  "and 
all  other  legal  consequences  and  inci- 
dents of  the  natural  relation  "  of  parent, 
and  child.  California  (Civ.  Code, 
§§  337,  1386),  Louisiana  (Civ.  Code, 
§  314),  Massachusetts  (1883  P.  S.  c. 
148,  §§  6,  7),  Iowa  (1888  R.  C.  §  3310), 
Pennsylvania  (1883  Purd.  Dig.  78,  §  1), 
Texa^  (1888  R.  S.  Art.  2),  Vermont 
(1880  R.  L.  §  3541).  Such  a  statute  is 
constitutional.  Sewall  ».  Roberts,  115 
Mass.  363.  And  an  adoption  made  in 
another  state  in  accordance  with  jts 
laws  will  be  recognized,  although  not 
fully  in  accordance  with  the  laws  of 
the  forum.  Ross  v.  Ross,  129  Mass. 
343.    Under  these  statutes  an  adopted 
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child  Is  entitled  to  the  distribution  of 
intestate  personalty  to  the  exclusion  of 
all  collateral  next  of  kin.  Burrage  ®. 
Briggs,  120  Mass.  103  ;  Estate  of  New- 
man, 75  Cal.  313  ;  Vidal ».  Commagfire, 
13  La.  An.  516.  And,  in  Louisiana,  he 
■cannot  be  disinherited.  Succession  of 
Hosser,  37  La.  An.  839.  The  adopted 
child  stands  as  a  lawful  child  in  rela- 
tion, to  the  share  of  the  widow,  Eckf  ord 
■».  Knox,  67  Tex.  300  ;  and  although  he 
was  adopted  before  the  marriage,  the 
widow  takes  one-third  only,  and  not 
one-half  as  in  the  case  of  no  issue. 
Estate  of  Rowan,  133  Pa.  St.  399.  If 
the  children  of  a  daughter  are  adopted 
by  their  grandfather,  they  will  take  a 
distributive  share  with  his  other  chil- 
dren, besides  being  entitled  to  their 
mother's  share  as  her  descendants. 
Wagner  «.  Varner,  50  la.  533. 

As  to  an  adopted  child  taking  by 
devise  see  Johnson's  Appeal,  88  Pa.  St. 
346;  Wyeth  ii.  Stone,  144  Mass.  441 ; 
Russell  v.  Russell,  84  Ala.  48 ;  and  see 
p.  330,  American  note,  uU  supra. 

Illegitimate  children.  An  illegiti- 
mate child  has  no  right  to  take  a  dis- 
tributive share  even  of  the  estate  of  his 
deceased  mother  unless  the  right  is 
conferred  upon  him  by  statute.  Cros- 
well  on  Exrs.  §  531  ;  Woerner  on 
Admn.  §  75  ;  Cooley  v.  Dewey,  4  Pick. 
94.  In  most  of  the  United  States  there 
are  statutes  providing  in  some  degree 
for  such  right  of  succession  to  the 
mother's  estate  at  least.  And  in  many 
there  are  also  statutory  provisions  ren- 
dering legitimate  the  issue  of  parents 
who  afterward  marry. 

A  statute  legitimating  a  bastard  will 
give  him  no  capacity  of  inheriting  if 
his  father  is  not  named  in  the  act.  Lee 
V.  Shankle,  6  Joues  313.  But  when 
legitimated,  a  bastard  can  take  as 
"  lawful  issue,"  Miller's  Appeal,  52  Pa. 
St.  113  ;  or  "heir  at  law,"  "Williams 
v.  Williams,  11  Lea  653  ;  or  "chil- 
dren," Carroll  v.  Carroll,  supra,  and  a 


father  leaving  such  child  cannot  be 
held  to  have  "died  without  an  heir." 
McGunnigle  «.  McKee,  77  Pa.  St.  81  ; 
Carroll  v.  Carroll,  30  Tex.  731.  In  the 
■Connecticut'  statute  of  distributions 
"children"  has  been  held  to  include 
illegitimate  children.  Heath  «.  White, 
5  Conn.  228  ;  but  not  in  Massachusetts, 
Cooley  «.  Dewey,  4  Pick.  93  ;  nor  in  a 
statute  providing  for  children  omitted 
in  a  will.  Kent  v.  Barker,  3  Gray  535. 
As  to  the  right  of  an  illegitimate  to 
share  in  a  legacy  to  "  children,"  see  p. 
333,  American  note,  vbi  supra.  As  to 
the  effect  of  illegitimacy  upon  the  rights 
of  more  remote  descendants  or  next  of 
kin  claiming  distribution,  see  p.  *1389, 
American  note,  ubi  infra. 

By  statute  an  illegitimate  child  may 
inherit  from  his  mother,  in  Oalifornia 
(Civ.  Code,  §§  1387-88),  Indiana  (1894 
Rev.  §  8639),  Illinois  (1891  R.  S.  c.  39, 
§  3),  Iowa  (1888  R.  C.  §  3465),  Kansas 
(1889  G.  S.  §  3613),  Maine  (1883  R.  8. 
c.  75,  §3),  Ma/)-yland  {1888  P.  G.  L.  Art. 
46,  §  30),  Massachusetts  (1883  P.  S.  c. 
135,  §§  3,  4),  including  the  right  to  take 
as  her  lawful  issue  any  estate  that 
would  come  to  her  by  distribution  or 
otherwise  ;  Michigan  (1883  An.  Stats. 
§  5773  a),  Minnesota  (1891  Stats.  §  568), 
Missouri  (1887  R.  S.  §  4473),  Mw 
Hampshire  (1891  P.  S.  c.  196,  §  5),  with 
legitimate  children ;  JSfew  Jersey  (1877 
Rev.  785,  §  147),  if  she  leave  no  hus- 
band or  issue  ;  Wew  York  (1855  P.  L.  c. 
547,  §  1),  Ohio  (1890  R.  S.  §  4174), 
Pennsylvania  (1883  Purd.  Dig.  c.  187, 
I  7),  Vermont  (1880  R.  L.  §  2333), 
Virginia  (1887  Code,  §  3552).  And  if 
an  illegitimate  child  die  intestate  and 
without  issue,  his  property  goes  to  his 
mother,  in  Mw  Jersey  (1877  Rev.  784, 
§  U7);mw  York  (2  R.  S.  97,  §  75),  or  his 
next  of  kin  through  her  if  she  does  not 
survive  him.  An  illegitimate  child 
takes  a  distributive  share  of  his  mother's 
property  with  her  legitimate  children, 
in  Maryland.    Barle  i).  Dawes,  3  Md. 
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Ch.  330.  In  Iowa,  an  illegitimate  child 
may  take  from  his  father  where  he  has 
been  recognized  by  him  as  his  child  by 
a  formal  written  recognition,  Crane  «. 
Crane,  31  la.  296  ;  or  by  any  "  general  ■ 
and  notorious"  recognition.  Blair  «. 
Howell,  68  la.  619.  And  the  subse- 
quent birth  of  a  child  so  recognized  has 
the  same  effect  as  that  of  a  legitimate 
child  in  revoking  a  prior  will  of  the 
father.  Milburn  «.  Milburn,  60  la.  411. 
In  Indiana,  such  child  cannot  take  from 
the  father  if  he  leaves  brothers  and 
sisters.  Borroughs  v.  Adams,  78  Ind. 
160.  In  many  of  the  states  the  statute 
makes  legitimate  illegitimate  children 
on  the  subsequent  marriage  of  their 
parents.  The  child  is  legitimate  at  com- 
mon law  if  born  after  the  marriage, 
and  by  force  of  the  statute,  in  Indiana. 
Bailey  ».  Boyd,  59  Ind.  393.  But  such 
statutes  are  not  retrospective  so  as  to 
give  a  distributive  share  in  the  estate  of 
a  mother  who  had  died  many  years 
before,  although  passed  before  the  time 
of  actual  distribution,  Blacklaws  «. 
Milne,  83  111.  505  ;  or  to  render  a  child 
legitimate  because  of  the  subsequent 
marriage  of  his  parents  where  the 
statute  was  not  passed  until  after  such 
marriage  and  did  not  in  terms  cover 
previous  marriages.  Morgan  i>.  Perry, 
51  N.  H.  559  ;  Steckel's  Appeal,  64  Pa. 
St.  493.  But  if  its  terms  cover  prior 
marriages,  even  a  child  born  in  a  foreign 
country  will  be  rendered  legitimate  by 
the  subsequent  marriage  of  his  parents 
in  that  state  before  the  statute  was 
passed,  and  will  remain  so  upon  his 
father's  removal  to  and  death  in  an- 
other state  where  such  was  not  the  law. 
Miller  v.  Miller,  91  N.  Y.  315.  If  the 
law  makes  him  legitimate  in  the  state 
of  the  domicil  of  his  non-resident 
father  (Arkansas),  it  will  be  recognized 
as  sufficient  to  control  the  succession  to 
his  property,  in  Louisiana.  Scott  v. 
Key,  11  La.  An.  333.  It  has  been  held 
that  a  foreign  law  legitimating  a  child  in 


the  place  where  he  was  born  will  not, 
however,  render  him  capable  of  taking 
as  such  in  the  state  where  his  father 
was  domiciled  at  the  time  of  his  death. 
Lingen  «.  Lingen,  45  Ala.  410.  And  if 
the  child  was  born  and  her  parents 
afterward  married  in  a  state  where  the 
subsequent  marriage  did  not  render  the 
child  legitimate,  she  will  not  become  so 
by  afterward  removing  to  and  residing 
in  a  state  where  the  law  legitimated  the 
issue  by  such  marriage.  Smith  ».  Kelly, 
33  Miss.  167.  After  the  marriage  of 
the  putative  parents  an  Illegitimate 
child  acknowledged  by  them  is  prima 
facie  legitimate,  Orthwein  ii.  Thomas, 
127  111.  554 ;  and  this  is  provided  by 
statute,  in  Massachusetts.  Croswell  on 
Exrs.  §  531.  And  he  may  take  under 
a  devise  to  the  "children"  of  his 
father,  in  Kentucky.  Danvelli  «.  Dan- 
velli,  4  Bush  51. 

Where  the  statute  legitimates  children 
upon  the  subsequent  marriage  of  their 
parents,  the  husband  surviving  the  wife 
takes  her  personalty  to  the  exclusion  of 
such  children,  Porchet  d.  Scherzer,  82 
Ky.  481  ;  but  the  statute  does  not  apply 
to  illegitimate  children  born  while  the 
father  is  the  husband  of  another 
woman,  although  he  afterward  marries 
the  mother  of  the  children.  Sams  «. 
Sams,  85  Ky.  396.  And  the  father's 
agreement  with  the  mother  to  make 
the  child  his  heir  will  not  render  the 
child  capable  of  taking  as  such.  Wil- 
loughby  «.  Motley,  83  Ky.  297. 

The  issue  of  a  marriage  which  is  null 
and  void  is  entitled  to  the  property  of 
the  father  as  a  legitimate  child,  in 
Kentucky,  Harris  ».  Harris,  85  Ky. 
49  ;  and  by  express  statute,  in  Missouri. 
Dyer  ».  Brannock,  66  Mo.  391.  So,  in 
Louisiana,  where  a  marriage,  void  at 
the  time  the  children  were  born,  is 
afterward  made  legal.  Succession  of 
Colwell,  34  La.  An.  365  ;  Succession  of 
Hubert,  33  La.  An.  1099. .  And  the 
issue  of  a  marriage  which  is  valid  where 
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it  is  celebrated  will  be  recognized  as 
legitimate  even  in  a  state  in  which  the 
parents  were  prohibited  from  marrying. 
Van  Voorhis  ».  Brintnall,  86  N.  Y.  18. 

Descendants  —  By  representation. 
Where  some  of  the  children  survive 
and  some  have  died  leaving  issue  sur- 
viving the  intestate,  their  issue  take,  by- 
right  of  representation,  the  share  of  the 
deceased  children,  i.  e.,  per  stirpes. 
Croswell  on  Exrs.  §  514 ;  Schouler  on 
Exrs.  §  498  ;  Woerner  on  Admn.  §  65  ; 
Crump  V.  Faucett,  70  N.  C.  345. 
Where  only  grandchildren  survive,  all 
in  equal  degree,  they  take  in  equal 
shares,  i.  e.,  per  capita.  Schouler  on 
Exrs.  §  498  ;  Cox  v.  Cox,  44  lud.  368. 

Advancement — Statutes.  Provision  is 
made  by  statute  as  to  advancements  to 
descendants  in  the  following  states : 
Alabama  (1886  Code,  §  1925),  Arkansas 
(1884  Dig.  Stats.  §  3536),  to  a  child ; 
California  (Civ.  Code,  §§  1351,  1395), 
Colorado  (1891  An.  Stats.  §§  1538, 
4799),  to  a  child  or  heir  ;  Connecticut 
(1888  G.  S.  §  630),  Delaware  (1874  R.  C. 
517,  §  6),  as  to  lands  only;  Flo^-ida  (1S&2 
E.  S.  §  1836),  Georgia  (1882  Code,  § 
2579),  to  a  child ;  Idaho  (1887  R.  S.  § 
5706),  Illinois  (1891  R.  S.  c.  89,  §  4), 
Indiana  (1888  R.  S.  §  3407),  Iowa  (1888 
R.  C.  §  2459),  to  an  heir  ;  Kansas  (1889 
G.  S.  §  3617),  to  an  heir  ;  Kentucky 
(1887  G.  S.  486,  §  15),  Louisiana  (1875 
Civ.  Code,  §§  1237-88),  Maine  (1883 
R.  S.  c.  75,  §  5),  Maryland  (1888 
P.  G.  L.  Art.  93),  Massachusetts  (1882 
P.  S.  c.  138),  Michigan  (1883  An.  Stats. 
§§  564,  5777),  Minnesota  (1891  Stats.  §§ 
4042,  5849),  Mississippi  (1893  Code,  § 
1550),  to  child  ;  Missouri  (1889  R.  S.  § 
4470),  Montana  (1887  C.  S.  398), 
Nebraska  (1891 C.  S.  c.  33,  §  34),  Nevada 
(1885  G.  S.  §  3985),  New  Hampshire 
(1891  P.  8.  c.  196,  §  9),  New  Jersey  (1877 
Rev.  784,  §  147),  New  York  (1889  R.  S. 
8th  ed.  2466,  §  34),  to  child  ;  Nm-th 
Carolina  (1883  Code,  §  1483),  OAio(1892 
An.  Laws,  §  3104),  Pennsylvania  (1883 


Purd.  Dig.  933,  §  35),  to  child  ;  Bhode 
Island  (1882  P.  S.  c.  187,  §  18),  to  child 
or  grandchild  ;  South  Carolina  (1882 
G.  S.  §  1849),  Tennessee  (1884  Code,  §. 
3281),  Texas  (1888  R.  S.  Art.  1651),  Ver- 
mo7vt(1880  R.  L.  §  2246),  rirginia(1887 
Code,  §  2561),  West  Virginia  (1891  c.  79, 
§  13),  Wisconsin  (1889  R.  S.  §  3956). 

General  principles.  Advancements 
are  to  be  reckoned  as  part  of  the  entire 
estate  to  be  divided,  in  Alabama,  Ar- 
kansas, Florida,  Illinois,  Iowa,  Kansas, 
Maine,  Massachusetts,  Michigan,  Min- 
nesota, Missouri,  Montana,  Nebraska, 
Nevada,  New  Hampshire,  New  York, 
Ohio,  Oregon,  Vermont,  and  Wisconsin. 

This  bringing  of  advancements  into 
"hotchpot"  applies,  in  general,  only  to 
cases  of  intestacy,  Allen  v.  Allen,  13 
S.  C.  512  ;  Newman  v.  Wilbourne,  1 
Hill  Ch.  10  ;  Hayden  v.  Burch,  9  Gill 
79;  Turpin  ».  Turpin,  88  Mo.  337; 
Huggins  V.  Huggins,  71  Ga.  66  ;  and 
only  to  total  intestacy,  Jenkins  v. 
Mitchell,  4  Jones  Bq.  207  ;  Greene  v. 
Speer,  37  Ala.  532  ;  and  not  where  the 
property  is  partly  undisposed  of  by  the 
will.  Needles  «.  Needles,  7  O.  St.  432  ; 
Richmond  v.  Vanhook,  3  Ired.  Eq.  581; 
Donald  v.  Mateer,  5  Ired  Eq.  7  ;  Sinkler 
V.  Sinkler,  2  Desaus.  127 ;  Snelgrove  v. 
Snelgrove,  4  Desaus.  274 ;  as  where  the 
will  fails  to  take  efEect  upon  after- 
acquired  land,  Jenkins  ®.  Mitchell, 
libi  supra  ;  or  where  the  will  is  in  part 
invalid.  Thompson  v.  Carmiohael,  3 
Sandf.  Ch.  120.  It  does  not  apply  to 
a  residuary  legacy.  Hays  ».  Hibbard, 
3  Redf.  38  ;  or  to  a  specific  devise, 
Pearce  v.  Gleaves,  10  Yerg.  359  ;  Net- 
tleton  v.  Nettleton,  17  Conn.  533  (but 
see,  contra,  Vance  v.  Huling,  3  Yerg. 
135) ;  nor  to  any  benefit  received  under  a 
will,  unless  expressly  so  directed  by  the 
testator.  Estate  of  Lyon,  70  la.  375 ; 
Brewton  v.  Brewton,  30  Ga.  416.  But 
a  devise  of  land  "to  be  disposed  of  as 
the  law  directs"  is  not  such  a  direction. 
Brown  «.  Brown,  3  Ired.  Eq.  309  ;  and 
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under  a  will  requiring  advancements 
of  "  money  "  to  be  charged  against  the 
shares,  testator's  conveyances  of  land 
will  not  be  taken  into  account  as  such. 
Marshall ».  Rench,  3  Del.  Ch.  239.  A 
will  may  change  the  previous  character 
of  the  gift  or  debt,  and  turn  what  was 
■originally  a  debt  into  an  advancement, 
Darne  v.  Lloyd,  83  Va.  859  ;  Chase  ». 
Erving,  51  Barb.  597 ;  Hurlburt  v. 
Button,  17  Stew.  (N.  J.)  302  ;  or  an 
advancement  into  an  out-and-out  gilt, 
Lawrence  ».  Mitchell,  3  Jones  190 ;  or 
a  gift  into  an  advancement.  Manning 
J).  Manning,  13  Rich.  Eq.  410.  And 
such  testamentary  provision  may  itself 
be  revoked  by  a  subsequent  deed, 
Aden  «.  Aden,  16  Lea  453  ;  or  by  the 
revocation  of  the  will.  Hartwell  ».  Rice, 
1  Gush.  587.  As  to  such  change  by 
agreement  or  by  act  of  the  decedent, 
see  vM  infra.  Where  a  will  directs 
advancements  to  be  accounted  for,  they 
are  to  be  added  to  the  residue  of  the 
estate  for  division  and  afterward 
deducted  from  the  particular  share 
affected,  Black  v.  Wliitall,  1  Stockt. 
573  ;  and  in  such  case  the  children  are 
entitled  to  an  action  for  accounting 
against  one  another.  Robertson  ». 
Robertson,  130  Ind.  333.  For  advance- 
ments against  legacies  see  p.  *1195,  uii 
supra. 

In  general,  a  distributee  may  elect  to 
retain  his  advancements  and  not  come 
into  hotchpot  or  take  any  part  in  the 
distribution  of  the  intestate  estate, 
fichouler  on  Exrs.  §  500 ;  Woerner  on 
Admn.  §  552  ;  3  Kent  Com.  421  ;  Hud- 
son ■».  Hudson,  3  Rand.  117  ;  Hamer  v. 
Hamer,  4  Strobh.  Eq.  124 ;  Taylor  c. 
Reese,  4  Ala.  131  ;  even  after  a  bill  for 
partition  and  valuation  of  advancements 
by  commissioners,  "Warfleld  ».  War- 
field,  5  H.  &  J.  459  ;  or  after  the 
death  of  the  life  tenant.  Knight  v. 
Oliver,  13  Gratt.  33  ;  and  if  he  is  an 
infant,  the  court  will  elect  for  him. 
Grattan  v.  Grattan,  18  111.  167.     But  the 


advancements  must  be  clearly  proved 
against  an  infant,  and  he  will  not  be 
charged  with  laches.  Barnes  v.  Hazle- 
ton,  50  III.  429.  The  election  not  to 
go  into  hotchpot  requires  no  formal 
act.  E.  g. ,  the  distributee's  declaration, 
coupled  with  the  fact  of  his  omitting 
himself  in  a  subsequent  distribution  by 
him  as  administrator,  is  sufficient. 
Key  V.  Jones,  53  Ala.  388.  The  statute 
provides  that  advancements  exceeding 
an  intestate  share  create  no  liability  as 
a  debt  to  be  refunded  by  the  heir,  in 
Alabama,  Arkansas,  California,  Idaho, 
Illinois,  Indiana,  Iowa,  Kansas,  Maine, 
Massachusetts,  Michigan,  Minnesota, 
Montana,  Nebraska,  Nevada,  Ohio, 
Oregon,  Vermont,  and  Wisconsin.  So, 
as  to  gifts  by  way  of  advancement. 
Phelps  V.  McLaughlin,  36  Miss.  592  ; 
Marston  ii.  Lord,  65  N.  H.  4.  But, 
contra,  as  to  the  debt  of  an  heir. 
Springer's  Appeal,  29  Pa.  St.  308. 

Advancements  are  not,  in  general, 
brought  into  hotchpot  for  the  benefit  of 
the  widow.     See  p.  *1866,  n.,  libi  supra. 

The  statute  in  force  at  the  decedent's 
death  controls  the  question  of  advance- 
ments, although  not  passed  until  after 
the  advancements  were  made,  Simpson  . 
■B.  Simpson,  114  111.  603  ;  Wallace  ». 
Reddick,  119  111.  151  ;  even  as  to  the 
rights  of  a  widow  married  before  the 
act.    Boyd  v.  White,  33  Ga.  530. 

Advancements— To  whom,  made.  In 
all  of  the  states  the  provision  is  for 
advancements  to  lineal  descendants, 
with  the  following  exceptions :  in 
Arkansas,  Georgia,  Mississippi,  New 
York,  and  Pennsylvania,  to  a  child  ;  in 
Colorado,  to  a  child  or  heir  ;  in  Rhode 
Island,  to  a  child  or  grandchild  ;  in 
Iowa  and  Kansas,  to  an  heir.  They 
apply  equally  to  children  of  an  intestate 
father  or  mother,  Davis  v.  Haywood, 
1  Jones  Eq.  253  ;  and,  in  determining 
the  widow's  portion,  to  advancements 
to  children  of  different  marriages. 
Boyd  V.  White,  33  Ga.  530.     The  word 
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■"children"  in  the  New  York  statute 
has  been  held  to  include  all  descendants. 
Beebe  v.  Estabrook,  79  N.  Y.  346.  So, 
under  the  former  Kentucky  statute. 
Nelson  v.  Bush,  9  Dana  104.  But  see, 
contra,  under  the  former  North  Carolina 
statute.  Shiver  u.  Brock,  3  Jones  Eq. 
137.  And  it  -will  not  include  gifts 
to  grandchildren  in  the  lifetime  of 
their  parents,  Stevenson  «.  Martin,  11 
Bush  485  ;  although  such  advancement 
may  be  charged  against  the  parent  if 
made  as  such  with  her  knovrledge  and 
not  disclaimed  by  her  until  after  her 
father  died.  AUeman  ».  Manning,  44 
Mo.  Ap.  4. 

Sons-in-law  and  daughters-in-law  are 
not  within  the  terms  of  the  statute. 
The  practical  unity  of  husband  and 
wife  has,  however,  brought  such  gifts 
in  many  cases  within  the  construction 
of  the  statute.  Thus,  a  conveyance  to 
a  son-in-law  has  been  held  to  be  an 
advancement  against  the  daughter's  dis- 
tributive portion,  in  Dilley  ».  Love,  61 
Md.  603  ;  Bridgersi).  Hutchins,  11  Ired. 
68  ;  at  least  'prima  facie,  McDearmon  v. 
Hodnett,  83  Va.  281 ;  especially  where 
receipted  for  as  such  by  both  husband 
and  wife,  Hartwell  «  Rice,  1  Gray  587  ; 
or  by  the  husband  alone  (for  an  insane 
wife).  Id.;  or  evidenced  by  their  joint 
note,  which  the  father  bequeathed  to 
the  husband  if  the  daughter  should 
die  without  issue.  Bacon  v.  Gassett,  3 
Allen  334.  Or  it  may  be  shown  to  have 
been  so  intended.  Cleaver  «.  Kirk,  3 
Met.  (Ky.)  270. 

But  in  the  absence  of  evidence  to  the 
contrary  a  payment  to  a  son-in-law  is 
prima  facie  a  loan  to  him,  Stimson  v. 
Vroman,  99  N.  Y.  74  ;  or  a  payment 
,  made  as  security  for  him.  Rains  v. 
Hays,  6  Lea  303  ;  and  not  to  be  deducted 
from  the  daughter's  share,  even  under 
a  general  testamentary  direction  for 
deduction  of  advancements  charged  in 
his  book  (where  this  was  not  charged). 
Yundt's  Appeal,  13  Pa.  St.  575.     And 


without  express  direction  in  the  father's 
will  to  that  effect  the  daughter's 
portion  will  not  be  charged  (under  a 
general  direction  for  charging  advance- 
ments) with  the  amount  of  a  bond  and 
mortgage  given  by  the  son-in-law  and 
assigned  by  the  testator  to  his  daughter. 
Sayre  v.  Sayre,  5  Stew.  (N.  J.)  61.  So, 
a  conveyance  of  land  to  the  son-in-law 
is  not  prima  facie  an  advancement  to 
the  daughter.  Rains  ».  Hays,  6  Lea 
303  ;  nor  a  gift  to  the  son-in-law  after 
the  daughter's  death.  Stevenson  v. 
Martin,  11  Bush  485.  Although  even  a 
conveyance  to  him  after  the  daughter's 
death"  may  be  charged  as  an  advance- 
ment, on  the  strength  of  her  agreement 
to  that  effect  with  possession  in  her  life- 
time. Barber  v.  Taylor,  9  Dana  84  ;  or 
on  proof  of  his  intention  to  that  effect. 
Ramsey  v.  Abrams,  58  la.  513. 

A  husband  is  not  liable  to  account  to 
his  wife  as  trustee  for  advancements  on 
her  share  received  by  him  in  the  way  of 
a  reduction  in  the  price  of  land  sold  to 
him  by  the  father,  Hileman  v.  Hile- 
man,  85  Ind.  1 ;  but  where  he  would  be 
so  liable,  the  administrator,  on  payment 
of  the  full  share,  is  subrogated  to  the 
wife's  right  to  demand  the  account. 
Stayner  v.  Bower,  43  O.  St.  814. 

Advancements — To  whom  chargeable. 
Advancements  to  a  child  who  dies  in 
the  decedent's  lifetime  are  chargeable 
against  the  share  received  by  his  descen- 
dants or  representatives,  in  Alabama, 
California,  Georgia,  Idaho,  Illinois,  Indi- 
ana, Kentucky,  Maine,  Massachusetts, 
Michigan,  Minnesota,  Montana,  Ne- 
braska, Nevada,  New  York,  Oregon, 
Vermont,  and  Wisconsin.  So,  under  the 
statute,  McRae  ®.  McRae,  3  Bradf .  199  ; 
Simpson  v.  Simpson,  114  111.  608  ;  Smith 
D.  Smith,  59  Me.  314;  Quarlese.  Quarles, 
4  Mass.  680  ;  Barham  ».  McKneely,  89 
Ga.  813  ;  although  referred  to  in  the 
decedent's  will  as  advancements  "  to 
them."  West  v.  Bolton,  33  Ga.  581. 
So,  too,  without  an  express  provision  of 
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the  statute.  Batton  «.  Allen,  1  Halst. 
Ch.  99  ;  Hughes'  Appeal,  57  Pa.  St. 
179 ;  McLure  v.  Steele,  14  Rich.  Eq.  105. 
But  see,  contra.  Skinner  v.  Wynne,  3 
Jones  Eq.  41  ;  Calhoun  «.  Cossgrove, 
33  La.  An.  1001.  But  it  has  been  held 
that  grandchildren  alone  surviving  are 
not  chargeable  with  advancements  to 
their  parents,  but  that  it  is  otherwise  if 
some  of  the  children  survive  and  the 
grandchildren  take  a  per  stirpes  share 
with  them.  Brown  t).  Taylor,  63  Ind. 
395 ;  Person's  Appeal,  74  Pa.  St.  131. 

On  the  other  hand,  descendants  of 
a  deceased  child  succeed  to  his  right 
to  demand  from  other  distributees  an 
account  of  advancements  to  them. 
Beebe  v.  Estabrook,  79  N.  Y.  246. 

This  is  true  also  of  the  purchaser  of 
a  distributive  share  who  takes  subject 
to  advancements  to  his  grantor,  Steele 
D.  Prierson,  85  Tenn.  430  ;  Scobee  v. 
Bridges,  87  Ky.  437  ;  and  with  the  rights 
of  his  grantor  to  have  an  account  of 
advancements  to  other  distributees. 
Duncan  ti.  Henry,  125  Ind.  10  ;  White 
v.  White,  41  Kan.  556. 

Beat  and  personal  property.  By 
statute  both  real  and  personal  property 
are  reckoned  in  the  total  distribution 
of  realty  and  personalty,  in  Alabama, 
Arkansas,  California,  Florida,  Georgia, 
Illinois,  Kentucky,  Maine,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Mississippi,  Missouri,  Montana,  Nebras- 
ka, New  Hampshire,  New  York,  North 
Carolina,  Ohio,  Oregon,  Pennsylvania, 
Tennessee,  Vermont,  Virginia,  and  Wis- 
consin; "  property,"  in  Indiana,  Iowa, 
and  Kansas.  But,  in  New  York,  the 
statute  formerly  provided  for  advance- 
ments only  where  the  entire  intestate 
estate  was  personalty.  3  R.  S.  97,  §  76  ; 
McRae  v.  McRae,  3  Bradf.  199.  Ad- 
vancements in  excess  of  the  share  of 
either  real  or  personal  property  are 
chargeable  against  the  share  of  the  other 
kind  of  property,  in  Maine,  Massachu- 
setts, Michigan,  Mississippi,  New  York, 


Ohio,  Oregon,  Tennessee,  Texas,  Ver- 
mont, Virginia,  and  Wisconsin ;  but  not 
in  Alabama.  Both  real  and  personal 
property  are  reckoned  in  the  distribu- 
tion of  personal  property,  in  New  Jersey ; 
but  not  conversely.  Havens  v.  AUen,^ 
8  C.  E.  Gr.  331  ;  Linell  v.  Linell,  6  Id. 
83.  Advancements  include  property 
given  under  a  power  of  appointment,  ihi 
Michigan,  Minnesota,  and  Tennessee. 

These  statutes  generally  bring  intO' 
common  hotchpot  both  realty  and  per- 
sonalty, Nesmith  v.  Dinsmore,  17  N.  H. 
515  ;  or  money  and  property,  Mitchell 
®.  Mitchell,  8  Ala.  414  ;  although  ad- 
vancements are  chargeable  in  the  first 
instance  against  their  respective  kind 
of  property,  i.  «.,  personal  property 
against  the  share  of  the  personalty,  and 
real  property  against  the  share  of  thfr 
realty.  Bemis  v.  Stearnes,  16  Mass. 
200 ;  Terry  v.  Dayton,  31  Barb.  519. 

Wliat  constitutes  an  advancement. 
The  intention  of  the  giver  at  the  time 
fixes  the  character  of  the  act  as  a  gift, 
loan,  or  advancement.  To  make  it  an 
advancement  no  agreement  is  necessary 
on  the  part  of  the  child.  Nesmith  v. 
Dinsmore,  17  N.  H.  515 ;  Higham  ». 
Vanosdol,  125  Ind.  74  ;  Ruch  «.  Biery, 
110  Ind.  444. 

If  the  parent  purchases  land  and 
causes  it  to  be  conveyed  to  his  children, 
it  is  prima  facie  an  advancement  to 
them.  Partridge  v.  Havens,  10  Paige 
618  ;  Nailor  «.  Nailor,  5  Mackey  93  ; 
Hayden  v.  Burch,  9  Gill  79  ;  Trem- 
per  V.  Barton,  18  Ohio  418  ;  Stanley  v. 
Brannon,  6  Blackf.  193  ;  Murphy  v. 
Nathans,  46  Pa.  St.  508  ;  Lewis' 
Appeal,  127-  Pa.  St.  127 ;  White  v. 
White,  53  Ark.  188  ;  Robinson  v.  Robin- 
son, 45  Ark.  481  ;  although  he  accept 
delivery  of  the  deed  to  himself  for  the 
child,  Eastham  v.  Powell,  51  Ark. 
530 ;  and  enter  into  possession  himself 
(the  son  being  only  fifteen  years  old). 
Brown  ii.  Burke,  33  Ga.  574  ;  and  even 
hold  the  possession  himself  and  make- 


Ch.  I.  §  in.] 


Of  the  Rights  of  Children. 


893 


improvements  on  tile  land.  Bogy  «. 
Roberts,  48  Ark.  17,  or  retain  possession 
and  afterward  convey  the  land  ineffec- 
tually to  another  person.  Vanzant  ». 
Davies,  6  O.  St.  52.  Advancements 
against  a  wife's  share  are  recognized, 
in  Illinois,  Smith  «.  Smith,  144  111. 
399  ;  Wormley  «.  Wormley,  98  111. 
544 ;  and  as  such  are  not  enforceable 
against  her  as  a  trust  for  her  husband. 
Maxwell  a.  Maxwell,  109  111.  588.  In 
like  manner  a  voluntary  conveyance  of 
land  to  a  child  is  prima  facie  an  advance- 
ment, "Woolery  «.  Woolery,  29  Ind.  249  ; 
Ray  II.  Loper,  65  Mo.  470 ;  Burton  v. 
Baldwin,  61  la.  283  ;  though  in  con- 
sideration of  the  release  of  a  judgment 
by  the  grandfather.  Storey's  Appeal,  83 
Pa.  St.  89;  especially  where  it  amounts 
to  a  large  share  of  the  estate.  Dutch's 
Appeal,  57  Pa.  St.  461.  So,  a  convey- 
ance in  trust  for  a  daughter  reserving 
possession  in  the  grantor  for  a  term  of 
years,  Hughey  ».  Eichelberger,  11  S.  0. 
86 ;  or  reserving  an  estate  for  life  in 
the  grantor.  Clark  ®.  Willson,  27  Md. 
693 ;  Ruch  «.  Biery,  110  Ind.  444.  So, 
a  deed  of  trust  to  be  divided  as  intestate 
property.  Raiford  v.  Raiford,  6  Ired. 
Eq.  490.  So,  the  execution  of  a  long 
lease  to  a  son.  Parks  ».  Parks,  19  Md. 
323  ;  or  permitting  him  to  receive  rents 
due  to  the  parent,  Williams  v.  Stone- 
street,  3  Rand.  559  ;  or  suffering  the 
son  to  hold  and  dispose  of  slaves  be- 
longing to  his  father.  Smith  v.  Smith, 
21  Ala.  761. 

So,  a  deed  of  land  to  six  of  his  seven 
children  reserving  a  life  estate  to  him- 
self and  saying  he  had  omitted  the 
seventh  because  he  had  already 
advanced  him  more  than  his  share. 
Hook  V.  Hook,  13  B.  Mon.  526  ;  or  a 
deed  reserving  a  life  estate  and  restrict- 
ing the  power  of  alienation  by  the  child. 
Graves  v.  Spedden,  46  Md.  527. 

A  deed  expressing  only  a  nominal 
consideration  is  prima  facie  an  advance- 
ment. Harper  v.  Harper,  92  N.  C.  300  ; 


Jakolette  v.  Danielson,  (N.  J.  Ch.),  13 
Atl.  Rep.  850  ;  or  for  a  nominal  con- 
sideration and  love  and  affection. 
Hatch  V.  Straight,  3  Conn.  31  ;  or  for 
very  inadecLuate  consideration  and  love, 
McClanahan  v.  McClanahan,  36  W.  Va. 
34  ;  Kyle  v.  Conrad,  25  W.  Va.  760  ;  or 
for  love  and  affection  only,  Phillips 
V.  Chappell,  16  Ga.  16 ;  Adams  v. 
Adams,  22  Vt.  50 ;  Johnson  v.  Patter- 
son, 13  Lea  626  ;  Sayles  v.  Barker,  5  R. 
I.  457  ;  Mowry  v.  Smith,  5  R.  I.  255  ; 
although  the  parent  remain  in  posses- 
sion. Lott  «.  Kaiser,  61  Tex.  665. 
There  is  no  such-  presunlption  where 
the  deed  expresses  a  valuable  consider- 
ation, Adams  ».  Adams,  22  Vt.  50 ; 
Long  V.  Long,  118  111.  638  ;  Wallace 
V.  Reddick,  119  111.  151 ;  although  it  is 
much  less  than  the  value  of  the  prop- 
erty. Merriman  «.  Lacefield,  4  Heisk. 
209.  So,  if  it  is  for  love  and  affection 
and  a  definite  sum  in  services,  Christy's 
Appeal,  1  Grant  Cas.  369  ;  or  for  pay- 
ment of  an  existing  partnership  debt 
between  father  and  son,  Hodgson  v. 
Macy,  8  Ind.  121 ;  or  one-third  for  the 
son's  share  and  two-thirds  to  be  paid  to 
the  other  children  (the  advancement 
being  confined  in  such  case  to  the  third). 
Miller's  Appeal,  31  Pa.  St.  837.  So, 
where  the  deed  to  the  sons  is  subject  to 
a  mortgage  and  the  consideration  is 
charged  against  them  in  their  father's 
account  book.  WeatherwaxD.  Woodin, 
20  Hun  518.  So,  where  the  rental  of 
land  was  given  to  a  child,  but  improve- 
ments exceeding  the  rental  value  were 
made  by  the  son  under  agreement  for 
payment  of  rent  in  improvements  and 
the  rent  was  receipted  for  in  full  by  his 
father.  Wakefield  «.  Gilleland  (Ky.), 
18  S.  W.  Rep.  768.  This  has  been 
held  as  to  the  possession  of  land  of  the 
parent  by  sufferance.  Sinkler  v.  Sink- 
ler,  2  Desaus.  127  ;  Ison  v.  Ison,  5  Rich. 
Eq.  15.  So,  a  child  with  a  life  interest 
reserved  to  her  in  certain  slaves  in  a 
deed  made  by  her  father  to  her  chil- 
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dren.  Cawthorn  v.  Coppedge,  1  Swan 
487. 

The  placing  of  stock  in  the  name  of  a 
child  has  been  held  to  be  an  advance- 
ment, Creed  e.  Lancaster  Bank,  1  O.  St. 
1 ;  or  taking  out  a  policy  of  insurance 
on  his  own  life  in  favor  of  the  child. 
Eickenbacker  o.  Zimmerman,  10  S.  C. 
110.  So,  the  gift  of  a  horse,  Ison  v. 
Ison,  5  Rich.  Eq.  15  ;  or  even  the  gift 
of  a  watch,  to  equalize  advancements 
to  other  children.  Ex  parte  Glenn,  30 
S.  C.  64.  So,  the  assumption  of  a 
liability  as  surety  for  the  son,  Stieff  «. 
Collins,  65  Md.  69 ;  or  the  discharge  of 
such  liability,  Reynolds  v.  Reynolds 
(Ky.),  18  S.  W.  Rep.  517  ;  although  the 
payment  was  made  after  the  son's 
death.  Ex  parte  Glenn,  30  S.  C.  64 ;  or 
under  a  direction  of  the  father's  will. 
Manning  v.  Thurston,  59  Md.  318.  So, 
the  payment  of  the  son's  debt  to  a  third 
person,  Johnson  v.  Hoyle,  3  Head  56 ; 
especially  if  made  with  a  declaration 
that  he  intended  it  to  be  charged. 
McDearmon  v.  Hodnett,  83  Va.  381. 
And  even  a  loan  of  money  to  the  child 
may  be  so  treated.  New  «.  New,  137 
Ind.  576. 

And  it  makes  no  difference,  as  be- 
tween the  distributees,  that  the  father 
was,  at  the  time  of  the  advancement, 
poor  and  in  debt,  Page  «.  Page,  8  N.  H. 
187  ;  although  it  was  made  to  defraud 
creditors.  Kelly  v.  Karsner,  73  Ala. 
106.  But  see  Jackson  v.  Matsdorf,  11 
John.  91.  The  heirs  cannot  show  its 
fraudulent  purpose  and  dispute  its 
character  as  an  advancement.  Vanzant 
«.  Davies,  6  O.  St.  53  ;  McClintock  v. 
Loisseau,  31  W.  Va.  865.  But  such  a 
gift  may  be  construed  to  be  a  trust, 
Bay  D.  Cook,  31  111.  336  ;  even  for  the 
benefit  of  the  father's  family,  where 
made  with  that  intention,  and  as  a  pro- 
tection from  his  own  improvidence. 
Dudley  v.  Bosworth,  10  Humph.  9. 

But  a  gift  of  stock  to  a  child  may  be 
an  out-and-out  gift,  and  not  an  advance- 


ment, e.  g.,  where  such  intention  is 
shown  by  a  direction  in  the  father's 
will  that  the  estate  be  divided  as  though 
he  had  died  intestate,  Matter  of  Mor- 
gan, 104  N.  T.  74 ;  or  by  his  paying 
for  stock  subscribed  for  her  in  her 
name  by  giving  his  own  note.  Butler  v. 
Merchants'  Insurance  Co. ,  14  Ala.  777. 
So,  a  loan  to  the  son  is  not  prima  facie 
an  advancement  where  the  father  takes 
back  a  chattel  mortgage  for  his  security, 
Bruce  ».  Griscom,  70  N.  Y.  613,  afflg. 
9  Hun  380 ;  and  on  the  other  hand, 
where  a  gift  remains  in  the  father's 
name  and  is  never  completed,  it  will 
not  be  charged  to  the  child  as  an  ad- 
vancement. Cummings  «.  Bramhall, 
130  Mass.  553. 

Delit  or  advancemmit.  The  presump- 
tion of  an  advancement  does  not  exist 
where  the  deceased  takes  notes  for  the 
land  conveyed.  Miller's  Appeal,  107  Pa. 
St.  331 ;  or  property  delivered.  Fennell 
V.  Henry,  70  Ala.  484.  And  the  son 
must  account  for  the  consideration  as  a 
debt  (although  he  has  become  bankrupt 
and  the  property  worthless).  Wilson 
t).  Kelly,  16  S.  C.  316.  Such  note  is 
prima  facie  a  debt,  and  not  an  advance- 
ment, White  «.  Moore,  33  S.  C.  456 ; 
Fennell  v.  Henry,  iibi  supra ;  Vaden  v. 
Hance,  1  Head  300  ;  CutlifE  ®.  Boyd, 
73  Ga.  303  ;  West  ®.  Bolton,  33  Ga. 
531 ;  and  will  be  barred  like  any  other 
debt  by  lapse  of  time.  White  v.  Moore, 
33  S.  C.  456  ;  Batton  v.  Allen,  1  Halst. 
Ch.  99  ;  and  it  has  no  preference  over 
the  son's  other  creditors.  Mann  «. 
Mann,  13  Heisk.  345.  In  like  manner 
taking  a  bond  raises  the  presumption 
of  a  debt,  and  not  an  advancement. 
High's  Appeal,  31  Pa.  St.  383 ;  Walker 
«.  Brooks,  99  N.  C.  307  ;  notwithstand- 
ing a  declaration  of  the  deceased  that 
he  did  not  intend  to  be  paid.  Haver- 
stock  V.  Sarback,  1  Watts  &  S.  390  ; 
or  might  not  collect  it.  Arnold  «.  Bar- 
row, 3  Pat.  &  H.  1. 

On  the  other  hand,  such  notes  will 
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constitute  an  advancement,  not  a  debt, 
if  so  declared  by  the  father  at  the  time, 
Dilley  ».  Love,  61  Md.  603  ;  or  where 
they  were  made  with  the  understanding 
that  they  should  be  accounted  for  out 
of  the  estate.  Scobee  v.  Bridges,  87  Ky, 
437.  But  loose  declarations  of  such 
intention,  not  made  to  the  child,  nor  in 
■writing,  nor  with  the  assent  of  the  child, 
are  not  sufficient  evidence  of  an  advance- 
ment. Hurley  v.  Hjrley,  57  Md.  340. 
And  parol  evidence  is  not  admissible 
that  the  father  intended  notes  made 
"  with  interest,  to  be  allowed  on  settle- 
ment,'' for  evidence  of  advancements, 
where  the  statute  requires  the  advance- 
ments to  be  expressed  in  writing. 
Porter  v.  Porter,  51  Me.  376.  And 
strong  evidence  is  necessary  to  show 
that  a  daughter's  note  to  her  father 
payable  at  a  certain  time  was  for  an 
advancement  and  that  the  express 
statement  was  omitted  by  mistake. 
Glanton  «.  Whitaker,  75  Ga.  533.  If 
the  testator  directs  "  obligations  or 
evidences  of  debt  of  any  kind  "  to  be 
deducted  from  the  children's  shares, 
such  notes  and  evea  receipts  for  ad- 
vancements will  be  deducted.  Hill  «. 
Bloom,  14  Stew.  (N.  J.)  376. 

Maintenance  and  education  of  minors. 
Advancements  for  maintenance  or  edu- 
cation of  a  child  are  not  reckoned 
against  his  share,  in  Georgia  (unless 
charged  against  him),  Indiana,  and 
New  York ;  or  of  a  child  or  grand- 
child, in  Kentucky  ;  or  descendants,  in 
Alabama,  Arkansas,  and  Maryland  ;  so, 
for  maintenance  of  a  minor  child,  in 
Colorado  and  Missouri.  So  too.  White 
V.  Moore,  33  S.  C.  456  ;  Estate  of 
Riddle,  19  Pa.  St.  431 ;  Cooner  ii.  May, 
8  Strobh.  Eq.  185  ;  and  it  will  not  be 
made  such  by  a  subsequent  memoran- 
dum of  the  intestate  to  that  effect, 
Bradsher  v.  Cannady,  76  N.  C.  445  ;  or 
a  subsequent  statement  in  the  absence 
of  the  child.  Miller's  Appeal,  40  Pa.  St. 
57  (where  it  was  charged  in  the  father's 


account  book  and  held  to  be  a  debt  of ' 
the  son) ;  nor  by  an  entry  in  his  account 
"as  so  much  that  he  has  received  of 
my  estate,  and  if  it  is  over  his  portion, 
he  must  pay  it  back."  Mitchell  v. 
Mitchell,  8  Ala.  414. 

So,  a  gift  to  children  for  the  expenses 
of  a  trip  to  Europe  is  not  an  advance- 
ment, Bowles  D.  Winchester,  13 Bush  1 ; 
nor  a  gift  of  furniture  to  a  daughter 
on  her  marriage.  Estate  of  King,  6 
Whart.  370.  But  as  to  this  see,  contra. 
Shiver  «.  Brock,  3  Jones  Eq.  137  ;  Hol- 
lister  V.  Attmore,  5  Jones  Eq.  373.  A 
gift  for  the  purpose  of  establishing  a 
son  in  business  is  an  advancement, 
under  the  New  York  statute,  McRae 
■B.  McRae,  8  Bradf.  199 ;  and  in  New 
Hampshire.  Fellows  «.  Little,  46  N.  H. 
37.  But  the  gift  of  the  father's  busi- 
ness to  the  sons,  although  forming  a 
considerable  part  of  his  estate,  is  a  gift 
and  not  an  advancement  if  so  declared 
at  the  time,  Lawson's  Appeal,  38  Pa. 
St.  85 ;  or  even,  it  has  been  held,  if 
afterward  declared  to  be  a  gift.  John- 
son V.  Belden,  30  Conn.  333. 

Question  of  intention.  Under  these 
statutes  advancements  to  be  charged 
against  a  share  must  have  been  given 
as  such,  in  Alabama,  Illinois,  Maine, 
Michigan,  Montana,  Nebraska,  Nevada, 
Ohio,  Rhode  Island,  and  Wisconsin ; 
or  so  intended,  in  Georgia.  The  inten- 
tion to  make  an  advancement  rather  than 
a  gift  may  be  inferred  from  a  valuation 
put  upon  it  at  the  time  by  the  father. 
Autrey  ■».  Autrey,  37  Ala.  614.  This 
intention  may  be  changed  afterward, 
e.  g.,  by  the  subsequent  declaration  of 
the  father  that  the  money  was  a  gift  to 
the  son,  Johnson  «.  Belden,  30  Conn. 
333 ;  or  by  cancellation  of  entries  in 
the  father's  account  against  the  child. 
Johnson  v.  Belden,  30  Conn.  333.  See, 
however,  contra,  as  to  the  effect  of  a 
counter  credit  "  by  a  gift"  to  balance 
the  account,  Clark  v.  Warner,*  6  Conn. 
355  ;  or  by  a  surrender  of  the  receipt 
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given  for  it.  Wheeler  v.  Wheeler, 
47  Vt.  637.  So,  if  a  note  given  for  it 
is  afterward  surrendered,  discharging 
it  as  a  debt,  it  will  not  be  changed 
into  an  advancement.  Melvin  ».  Bul- 
lard,  83  N.  C.  33.  An  absolute  gift  may 
afterward  be  changed  to  an  advance- 
ment with  the  consent  of  the  child. 
Wallace  t>.  Owen,  71  Ga.  544.  But 
■without  the  child's  consent  an  advance- 
ment cannot  be  afterward  converted 
into  a  debt,  Higham  «.  Vanasdol,  125 
Ind.  74;  nor  an  absolute  gift  into 
an  advancement.  Dugan  ti.  Gittings, 
3  Gill  138;  Sherwood  v.  Smith,  23 
Conn.  516.  But  a  uew  deed,  naming 
a  valuable  consideration  in  the  son's 
services,  executed  afterward  for  fear  of 
creditors,  will  not  be  evidence  of  the 
abandonment  of  the  original  intention 
to  make  an  advancement  to  the  son. 
Kingsbury's  Appeal,  44  Pa.  St.  460. 
If,  however,  the  advancement  (a  gift  of 
stock)  was  never  completed  by  actual 
delivery  to  the  child,  and  the  father 
retained  possession  and  afterward  dis- 
posed of  it,  the  child  will  not  be 
charged  with  the  intended  advance- 
ment, although  so  charged  on  the 
father's  books.  Herkimer  ■b.  McGregor, 
*126  Ind.  347.  On  the  other  hand, 
where  the  son  attempts  to  raise  a  trust 
in  his  own  favor  by  way  of  intended 
advancement  in  lands  purchased  by  his 
father  in  his  own  naine,  he  must  prove 
that  the  money  was  then  advanced  for 
him,  and  a  subsequent  intention  to  that 
effect  is  not  sufBcient.  Wolff's  Appeal, 
133  Pa.  St.  438. 

Evidence  of  intention.  All  gifts  to  a 
decedent  are  advancements  if  expressed 
in  the  gift  or  in  some  written  receipt 
or  acknowledgment,  in  California, 
Idaho,  Maine,  Massachusetts,  Michi- 
gan, Montana,  Nebraska,  Nevada,  and 
Rhode  Island  ;  or  if  charged  against 
the  distributee,  in  Colorado,  Maine,  and 
Rhode  Island  ;  and  must  be  so  expressed, 
in  Illinois,  Minnesota,  New  Hampshire, 


Oregon,  and  Vermont ;  or  charged  by 
the  intestate  against  the  distributee,  in 
Illinois,  Minnesota,  New  Hampshire, 
and  Vermont ;  or  delivered  as  such  in 
the  presence  of  two  witnesses,  in  New 
Hampshire,  Rhode  Island,  and  Ver- 
mont. A  memorandum  of  the  advance- 
ment written  and  signed  by  the  intes- 
tate is  evidence  of  intention,  in  Georgia. 
In  the  absence  of  particular  statutory 
requirements  the  intention  to  make  an 
advancement  may  be  shown  by  a  con- 
temporaneous memorandum,  such  as  a 
receipt,  with  the  father's  indorsement, 
to  the  effect  that  return  was  not  to  be 
exacted,  but  to  answer  as  part  of  the 
child's    portion,   Bulkeley    v.    Noble, 

3  Pick.  337 ;  or  memorandum  list  of 
articles  "lent"  delivered  with  the 
articles.  Law  v.  Smith,  8  R.  I.  344 ;  or 
a  receipt  by  the  husband  on  account' of 
his  wife's  portion,  Hartwell  v.  Rice,  1 
Gray  587  ;  or  by  a  trust  deed  charging 
the  payments  on  the  land  conveyed  in 
trust.  Lentz  v.  Hertzog,  4  Whart.  520. 
But  a  memorandum  of  the  father  may 
amount  to  evidence  of  the  intention, 
and  not  be  admissible  as  evidence  of 
the  fact  of  the  advancement  having 
been  made,  McOlintock's  Appeal,  58 
Mich.  152 ;  as  in  case  of  declarations 
of  the  intestate.     Hicks  d.  Gildersleeve, 

4  Abb.  Pr.  1.  On  the  other  hand,  as 
has  been  already  said,  bonds,  notes, 
and  similar  obligations  taken  by  the 
father  are  prima  facie  evidence  of  a 
loan  or  debt,  and  not  of  an  advance- 
ment. Grey  ».  Grey,  33  Ala.  333; 
Dawson  «.  Macknet,  15  Stew.  (N.  J.) 
633  ;  West  ».  Bolton,  33  Ga.  531. 

A  frequent  evidence  of  intention  to 
make  an  advancement  is  found  in 
entries  in  the  parent's  books,  Mengel's 
Appeal,  116  Pa.  St.  293  ;  Kirby's  Ap- 
peal, 109  Pa.  St.  41 ;  Estate  of  Hengst, 
6  Watts  86 ;  especially  where  they 
exclude  the  idea  of  a  gift  or  debt.  Pel- 
lows  v.  Little,  46  N.  H.  37  ;  if  made  at 
the  time.  Nelson  v.  Nelson,  90  Mo.  460 ; 
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such  as  "articles  that  I  let  my 
daughter  have,"  Bulkeley  t.  Noble, 
3  Pick.  337;  or  charges  "toward  his 
portion."  Clark  v.  Warner,  6  Conn. 
355.  But  such  entries  are  not  conclu- 
sive. Hoak  ».  Hoak,  5  Watts  80; 
Benjamin  v.  Dimmick,  4  Redf.  7 ; 
Marsh  v.  Brown,  18  Hun  319.  If  the 
loan  is  charged  as  such,  it  will  be  evi- 
dence of  a  debt,  and  not  of  an  advance- 
ment. Harris'  Appeal,  3  Grant  Cas. 
304.  Under  the  Massachusetts  statute 
book  entries  are  not  evidence  of 
advancements  unless  charged  as  such, 
Ashley,  Appellant,  4  Pick.  21 ;  espe- 
cially where  there  is  a  counter  entry  by 
the  father  of  the  son's  having  become 
bankrupt,  and  where  the  father  had 
proved  the  debt  against  his  estate. 
Bigelow  v.  Poole,  10  Gray  104.  So,  by 
statute  since  1873,  in  Illinois,  the  gift 
must  be  expressed  in  writing  to  be  an 
advancement  or  charged  as  such.  Wal- 
lace ».  Reddick,  119  111.  151.  But  the 
child  cannot  himself  dispute  the  suffi- 
ciency of  the  evidence  after  receiving 
his  share  less  the  advancement.  Long 
■V.  Long,  133  111.  73. 

Contemporary  declarations  of  the 
parent  are,  in  general,  admissible  to 
show  intention  and  cliaracter  of  the 
gift,  and  establish  it  as  an  absolute  gift, 
Cecil  v.  Cecil,  30  Md.  153  ;  Graves  v. 
Spedden,  46  Md.  537 ;  Watkins  v. 
Young,  31  Gratt.  84  ;  Merrill  v.  Rhodes, 
37  Ala.  449 ;  Mitchell  v.  Mitchell, 
8  Ala.  414  ;  James  v.  James,  76  N.  C. 
331  ;  or  as  an  advancement.  Hicks  v. 
Gildersleeve,  4  Abb.  Pr.  1 ;  or  to  show 
even  where  a  note  was  given  that  it 
was  intended  as  an  advancement,  Mer- 
kel's  Appeal,  89  Pa.  St.  340.  And  even 
statements  as  to  other  like  gifts  have 
been  held  to  be  admissible.  Merrill  v. 
Rhodes,  37  Ala.  449.  But  subsequent 
declarations  or  statements  are  not,  in 
general,  admissible,  Frey  v.  Heidt,  116 
Pa.  St.  601  ;  Weatherhead  v.  Field, 
26  Vt.  665  ;  Hatch  v.  Straight,  3  Conn. 


31 ;  Weatherwax  ®.  Woodin,  30  Hun 
518  ;  Brown  v.  Burke,  33  Ga.  574 ; 
White  B.  Moore,  33  S.  C.  456  ;  Harness 
V.  Harness,  49  Ind.  384,  overruling 
Woolery  v.  Woolery,  39  Ind.  249;  espe- 
cially where  made  to  third  parties. 
Comer  v.  Comer,  119  111.  170  ;  Nelson 
V.  Nelson,  90  Mo.  460 ;  although  even 
such  statements  have  been  held  admis- 
sible. Johnson  «.  Belden,  20  Conn.  333 ; 
Creed  «.  Lancaster  Bank,  1  O.  St.  1  ; 
Phillips  v.  Chappell,  16  Ga.  16.  The 
declarations  of  the  deceased  are  inad- 
missible against  his  written  charges, 
Bulkeley  v.  Noble,  3  Pick.  337;  or 
even  to  explain  entries  in  his  books 
not  indicating  a  debt  or  gift.  Fellows 
®.  Little,  46  N.  H.  37.  Nor  can  his 
declarations  supply  the  place  of  books 
partly  destroyed  by  showing  that  the 
gifts  had  been  charged  as  advance- 
ments. Hartwell  «.  Rice,  1  Gray  587. 
Other  evidence  may  be  admitted  to 
explain  the  character  of  the  gift,  such 
as  the  fact  of  the  son  having  worked 
for  his  father  after  he  came  of  age, 
Christman  v.  Siegfried,  5  W.  &  S.  400  ; 
or  that  the  father  had  destroyed  the 
receipt  taken  by  him,  Steele  ».  Frier- 
son,  85  Tenn.  430  ;  or  after  advancing 
money  for  repair  of  the  daughter's 
house,  had  treated  it  as  payment  to  her 
for  his  own  board.  Kelsey  «.  Kelsey, 
63  Vt.  41.  So,  the  acknowledgment  of 
the  son  by  a  contemporaneous  deed 
that  he  was  satisfied  as  to  his  share  of 
his  father's  estate.  Quarles  «.  Quarles, 
4  Mass.  680.  But  the  admission  of  the 
son  will  not  bind  his  children.  Nelson 
V.  Bush,  9  Dana  104. 

On  the  other  hand,  where  there  is 
a  presumption  of  advancement,  it  will 
not  be  overcome  by  evidence  that  the 
father  held  and  used  the  land  in  ques- 
tion and  the  son  lived  with  him.  White 
«.  White,  52  Ark.  188  ;  or  that  the 
father  received  the  rents  of  the  land 
which  he  had  procured  to  be  conveyed 
to  the  son,  Nailor  «.  Nailor,  5  Mackey 
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93  ;  or  that  the  son  had  worked  for  his 
father,  Parks  «.  Parks,  19  Md.  333  ;  or 
that  the  family  understood  that  the 
advancement  was  a  gift.  Johnson  «. 
Patterson,  13  Lea  626. 

Parol  evidence  is,  in  general,  admissi- 
ble to  show  the  intention  of  the  gift. 
Dille  !).  Webb,  61  Ind.  85  ;  Cecil  v. 
Cecil,  30  Md.  158.  This  is  true  where 
land  was  conveyed  for  an  express  con- 
sideration (below  its  real  one),  Barbee  ». 
Barbee,  109  N.  C.  399 ;  or  for  a  nominal 
consideration.  Harper  ».  Harper,  93 
N.  C.  300.  So,  acts  of  ownership  by 
the  father  may  be  shown  after  the  deed 
made  to  the  son,  Sampson  v.  Samp- 
son, 4  Serg.  &  E.  339  ;  or  other  con- 
temporaneous acts  going  to  show  a 
trust.  Robinson  ».  Robinson,  45  Ark. 
481.  So,  parol  evidence  is  admissible 
to  explain  the  consideration  expressed 
in  the  deed.  Meeker  ®.  Meeker,  16 
Conn.  383  ;  although  it  was  expressed 
to  be  for  love  and  affection,  Sayles  v. 
Baker,  5  R.  I.  457  ;  or  to  rebut  the  pre- 
sumption as  to  a  deed  by  father  to  son, 
Dillman  v.  Cox,  33  Ind.  440;  or  to 
rebut  a  contemporaneous  declaration 
by  the  father,  explaining  the  omission 
of  some  of  the  children.  Hook  ».  Hook, 
13  B.  Mon.  536  ;.or  to  show  that  a  note 
was  given  by  the  son  for  an  advance- 
ment, and  not  a  loan,  Ruscher«.  Knapp, 
107  Ind.  340 ;  West  «.  Bolton,  33  Ga. 
531  ;  or  by  the  son-in-law  for  an  ad- 
vancement to  the  daughter.  Bragg  «. 
Stanford,  83  Ind.  334.  So,  it  is  admis- 
sible so  show  a  subsequent  agi'eement 
changing  the  original  note  into  an  ad- 
vancement. Grey  v.  Grey,  33  Ala.  333 ; 
or  a  contemporaneous  agreement  to 
accept  a  deed  in  full  of  the  son's  distribu- 
tive share  (although  the  statute  required 
advancements  to  be  expressed  in  writ- 
ing).    Long  «.  Long,  118  111.  638. 

On  the  other  hand,  where  the  statute 
requires  written  evidence  of  intention 
to  make  an  advancement,  it  has  been 
held  that  parol  evidence  is  inadmissible 


to  show  that  a  note  given  was  for  an 
advancement.  Barton  ».  Rice,  33  Pick. 
508.  So,  Porter  v.  Porter,  51  Me.  376  ; 
Fennell  ®.  Henry,  70  Ala.  484. 

VaMation  cff  advancements.  They  are 
to  be  valued  as  expressed,  in  the  instru- 
ment of  gift  or  receipt  therefor,  or  if 
no  value  is  expressed,  at  their  value  at 
the  time  of  the  gift  in  Alabama,  Ar- 
kansas, California,  Illinois,  Maine, 
Massachusetts,  Michigan,  Minnesota, 
Montana,  Nebraska,  Nevada,  New 
York,  Ohio,  Oregon,  Vermont,  and 
Wisconsin  ;  or  simply  as  at  the  time 
of  the  gift,  in  Florida,  Georgia,  Indi- 
ana, Iowa,  Kansas,  Kentucky,  and 
Mississippi.  The  memorandum  of  the 
intestate  Is  prima  facie  evidence  of  the 
value  of  the  advancement,  in  Georgia. 

The  value  of  the  advancements  is 
reckoned  in  the  total  valuation  of  the 
estate  for  purposes  of  division  only,  and 
is  not  taken  into  account  in  calculating 
the  commissions  of  the  executor.  Met- 
calfe ».  Colles,  16  Stew.  (N.  J.)  148. 
If  not  expressed,  the  value  is  a  ques- 
tion of  fact.  Crosby  v.  Covington,  34 
Miss.  619.  But  if  the  court  has  once 
determined  the  value  of  the  whole 
estate  on  a  bill  filed  for  the  purpose 
of  distributing  the  personal  property, 
it  will  be  conclusive  in  a  subsequent 
proceeding  for  the  partition  of  the 
property,  Torrey  «.  Pond,  103  Mass. 
855.  The  value  is  to  be  determined  as 
of  the  time  when  the  advancement  was 
made,  Warfield  ®.  Warfield,  5  Harr.  & 
J.  459  ;  /Clark  ».  Willson,  37  Md.  693  ; 
Ray  V.  Loper,  65  Mo.  470  ;  Burton  v. 
Dickinson,  3  Yerg.  113 ;  Stevenson  v. 
Martin,  11  Bush  485, ;  Oyster  v.  Oyster, 
1  Serg.  &  R.  433 ;  Kyle  ».  Conrad,  35 
W.  Va.  760 ;  Jackson  «.  Jackson,  38 
Miss.  674  ;  Stallings  v.  Stalllngs,  1  Dev. 
Eq.  298 ;  Meadows  v.  Meadows,  11 
Ired.  148  ;  Lamb  v.  Carroll,  6  Ired. 
4;  Raiford  «.  Raiford,  6  Ired.  Eq.  490 ; 
King/!).  Worsley,  3  Hayw.  366;  and 
not  at  the  time  of  previous  possession, 
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Barber  ®.  Taylor,  9  Dana  84  ;  Shiver  •». 
Brock,  3  Jones  Eq.  137  ;  and  irrespec- 
tive of  the  price  obtained  afterward  at 
a  sjle  before  the  fatlier's  death.     Hicks 
v.  Forrest,   6  Ired.   Eq.   538.    But   if 
the    sale    was    made    by    the    father, 
and  the  proceeds  were  given    to  the 
children,  they  will  constitute  the  ad- 
vancement and  fix  the  valuation.     West 
■».  Jones,  85  Va.  616.     So,  where  the 
father  had  previously  mortgaged  the 
land  and  given  the  son  his  warranty 
deed,  the  son  may  recover  the  amount 
of  the  mortgage  from  the  estate,  but 
may  have  to  contribute  to  the  same. 
Policy  V.  Polley,  83  Ky.  64.     The  valua- 
tion is  made  at  the  death  of  the  ances- 
tor, in  Kentucky,  Hook  «.  Hook,  13  B 
Mon.    536 ;    and    in    South    Carolina, 
Hughey  «.  Eichelberger,  11  S.  C.  36 
Rickenbacker  «.  Zimmerman,  10  S.  C, 
110 ;    Ison  ».    Ison,  5  Rich.   Eq.    15 
Manning    v.    Manning,    13    Id.    410 
Thomas  v.   Gage,   1    Harp.   Ch.   197 
McCaw  v.  Blewit,  3  McCord   Ch.  90. 
And  an  advancement  in  slaves  was  not 
afEected  by  their    subsequent  loss  of 
value  by  emancipation.     Manning    v. 
Manning,  13  Rich.  Eq.  410  ;  McLure  v. 
Steele,  14  Id.  105  ;  Ventress  ».  Brown, 
34  La.  An.  448  ;  Davis  «.  Garrett,  91 
Tenn.  147  ;  West  ».  Jones,  85  Va.  616  ; 
Fennell  v.  Henry,  70  Ala.  484  ;  Succes- 
sion of  Haile,  40  La.   An.   334;  see, 
however,  contra,  Davis  v.   Whittaker, 
38  Ark.   435;  Mason    ®.   Holman,   10 
Lea  315  ;  and  it  was  otherwise  in  case 
of    emancipation   before    the    father's 
death.     Ex  ■parte  Glenn,  30  S.  C.  64 ; 
Willson  ».  Kelly,  31  8.  C.  585. 

The  value  may  be  fixed,  on  the  othev 
hand,  by  the  father  himself,  e.  g.,  by 
the  terms  of  his  will,  in  which  case  it 
cannot  be  changed  by  the  court. 
Nelson  «.  Nelson,  7  B.  Mon.  673.  In 
Alabama,  the  valuation  is  to  be  taken  at 
the  time  of  the  gift  unless  it  is  expressed. 
Turner  -o.  Kelly,  67  Ala.  173.  But  the 
consideration  expressed  in  the  father's 


deed  is  not  conclusive  as  to  the  amount, 
Barbee  «.  Barbee,  109  N.  C.  399  ;  nor  is. 
a  charge  on  his  books  of  an  estimated 
value  when  the  property  was  shown 
to  have  been  valueless  at  that  time. 
Marsh  ».  Gilbert,  3  Eedf.  465.     On  th& 
other  hand,  where  a  testator  directs  the 
deduction  of  advancements  not  exceed- 
ing a  certain  sum,  and  the  actual  amount, 
is  far  less,   the    legatee  will    not  be 
entitled    to     receive     the     difference. 
Button  D.  Hutton,  13  Stew.  (N.  J.)  461. 
Interest  on  advancements.    Interest  is. 
not  reckoned  on  advancements    until 
after  the  time  of  the  first  distribution 
by  statute,  in  Georgia.     Advancements, 
draw  no  interest,  Osgood  v.  Breed,  17 
Mass.  355  ;  Miller's  Appeal,  31  Pa.  St. 
337  ;  Black  v.  Whitall,  1  Stockt.  572  ; 
Moale  V.  Cutting,  59  Md.  510  ;   Jack- 
son V.  Jackson,  38  Miss.  674 ;  Ray  v. 
Loper,  65  Mo.  470;  although  originally 
in  the  form  of  bonds  or  notes,  changed 
by  the  will  into  advancements.  Porter's. 
Appeal,  94  Pa.  St.  333  ;  Hall  v.  Davis, 
3  Pick.  450  ;  Green  v.  Howell,  6  Watts 
&  S.  303 ;  Grim's  Appeal,  105  Pa.  St. 
375 ;    Krebs  v.   Krebs,   35    Ala.   393 ; 
after  they  are  so  converted  (i.  «.,  after 
his  death).     Taylor  «.  Taylor,  145  Mass. 
339.     But  the  father's  will  may  direct, 
interest    to     be    charged,    Barrett   v. 
Morriss,  83  Gratt.  373 ;  Fickes  v.  Wire- 
man,  3  Watts  314 ;  or  interest-bearing 
notes  to  be  reckoned  as  advancements 
up  to  a  maximum    sum,   Wilkins  v. 
Wilkins,  16  Stew.  (N.  J.)  595  ;  or  the 
"amount    of    all   debts"  due    to    be 
deducted,  Cummings  i).  Bramhall,  130 
Mass.  553  ;  or  by  requiring  an  equaliza- 
tion which  made  it  necessary,  Davis  v. 
Haywood,  1  Jones  Eq.  253  ;  but  not  by 
a  mere  direction  to    deduct  advance- 
ments.    Nelson  v.  Wyan,  21  Mo.  347. 
In  Pennsylvania,  interest  on  advance- 
ments will  be  charged  by  way  of  set-off 
against  a  bequest  of  income.    Estate  of 
Farnum,  16  Phila.  215. 

In  some  states  the  rule  is  to  charge 
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the  distributee  with  interest  from  the 
time  of  the    death  of    the    intestate, 
Johnson   v.   Patterson,   13    Lea    626 
Steele    ».    Frierson,    85     Tenn.    430 
Williams    ».    Williams,   15   Lea   438 
Kyle  ».  Conrad,  35  W.  Va.  760 ;  and 
not  earlier,  although  receipts  for  money 
called  for  interest  before  that    time, 
Eoberson  «.  Nail,  85  Tenn.    134 ;    or 
from  the  time  for  distribution.    Boyd  «. 
White,  33  Ga.  530.     So,  after  the  settle- 
ment of  the  estate  until  actual  distribu- 
tion, although  the  will  directed  that  no' 
interest  should  be  charged  on  advance- 
ments. Estate  of  Ford,  11  Phila.  97 ;  or 
that  it  should  cease  at  the  date  of  the 
will.    Estate  of  Sharpe,  13  Phila.  360. 

In  like  manner  the  distributees  are 
not  charged  with  the  subsequent  natural 
increase  of  the  property  advanced, 
Stallings  e.  Stallings,  1  Dev.  Eq.  398  ; 
Beckwith  v.  Butler,  1  Wash.  (Va.)  234 ; 
except  after  the  parent's  death,  Wil- 
^liams  «.  Williams,  15  Lea  438;  nor 
with  improvements  made  by  the  dis- 
tributee himself,  although  made  in  his 
father's  lifetime.  Estate  of  Covin,  30 
S.  C.  471. 

Enforcement.  A  contract  on  receiv- 
ing on  advancement  to  release  to  the 
othei's  all  further  claim  is  enforceable 
in  their  favor  in  equity,  Galbraith  v. 
McLain,  84  111.  379;  and  will  bar  further 
claim  on  his  part.  Havens  ».  Thompson, 
11  0.  E.  Gr.  383  ;  Gushing  «.  Gushing,  7 
Bush  359  ;  Kershaw  ti.  Kershaw,  103 
111.  307.  So,  an  agreement  to  hold  the 
advancement  in  part  in  trust  for  another 
child.  Proseus  v.  Mclntyre,  5  Barb. 
424.  And  where  a  son  who  has  been 
advanced  his  full  share  becomes  admin- 
istrator, he  may  be  obliged  to  dis- 
tribute the  proceeds  of  the  estate  to  the 
other  son.  O'Connell  v.  O'Connell,  73 
la.  733.    But  the  release  of  a  minor 


child  or  married  woman,  on  repayment 
of  money  advanced,  will  not  be  enforced 
against  her.  Bishop  ».  Davenport,  58 
111.  105. 

Advancements  may  be  set  off  in  a 
suit  for  partition  of  the  realty.  Green 
».  Walker,  99  Mo.  68  ;  Pigg  ».  Carroll, 
89111.  205.  But  distribution  of  per- 
sonal property  and  partition  of  real 
property  need  not  be  simultaneous  in 
case  of  advancements  made.  Hicks  s. 
Gildersleeve,  4  Abb.  Pr.  1. 

In  general,  advancements  are  not 
barred  by  the'  Statute  of  Limitations. 
Hughes'  Appeal,  57  Pa.  St.  179.  And 
the  distributee  takes  subject  to  any 
known  lien  on  the  property  advanced, 
Murphy  v.  Nathans,  46  Pa.  St.  508  ; 
and  he  cannot  enforce  an  agreement  on 
the  part  of  the  father  to  make  a  specific 
advancement  to  him.  McMahill  ». 
McMahill,  69  la.  115. 

The  creditors  of  the  distributee  are 
bound  by  an  adjudication  as  to  advance- 
ments on  the  settlement  of  the  estate. 
Liginger  «.  Field,  78  Wis.  367.  As  to 
the  personal  estate,  the  jurisdiction 
over  advancements  is  universally  vested 
in  the  Probate  Court.  In  Alabama, 
the  Court  of  Chancery,  acting  as  a 
probate  court,  may  require  an  account 
of  advancements  in  a  proceeding  for 
distribution,  Key  v.  Jones,  53  Ala. 
338 ;  or  for  partition.  Marshall  v. 
Marshall,  86  Ala.  383.  So,  in  Maryland, 
the  Probate  Court  may  determine  that 
a  deed  is  an  advancement.  Stewart  ». 
Pattison,  8  Gill  46.  But  a  court  of 
eo,uity  will  take  jurisdiction  (even  where 
the  whole  subject  is  within  the  juris- 
diction of  the  Probate  Court)  to  set  aside 
fraudulent  advancements  and  restrain 
the  administrators  from  recognizing 
them  as  valid.  Adams  v.  Adams,  33  Vt. 
50. 
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SECTION  IV. 

The  rights  of  the  next  of  kin  of  the  intestate  under   the  Statute  of 

Distributions.  \ 

The  6th  section  of  the  statute  provides,  that  in  case  there  be  no 
children  or  legal  representatives  of  them,  in  existence,  a  moiety  of  the 
intestate's  estate  shall  be  allotted  to  his  widow,  and  the  residue  shall 
be  distributed  equally  among  his  next  of  kin  in  equal  degree,  and 
their  representatives  {I)  ;  and  by  the  7th  section,  in  case  there  be 
neither  wife  nor  children,  then  all  the  estate  shall  be  distributed 
among  the  next  of  kin,  in  equal  degree  ;  but  the  same  section  enacts, 
that  there  shall  be  no  representations  admitted  among  collaterals  after 
brothers'  and  sisters'  children. 

The  next  of  kin  referred  to  by  the  statute,  are  to  be  ascertained  by 
the  same  rules  of  consanguinity,  as  those  which  deter-   ^, 

o  J  ^  Who  are  tlie  next 

mine  who  are  entitled  to  letters  of  administration  (m).   of  kin ; 
These  rules  have  been   already  considered  in  a  former  part  of  this 
treatise  («)  ;  but  it  may  be  convenient  to  repeat  in  this  place  some 
of  their  results. 

When  a  child  dies  intestate,  without  wife  or  child,  leaving  a  father, 
the  latter  is  entitled  as  the  next  of  kin,  in  the  first  de-    .  j^^  ^j  ^^^ 
gree,  to  the  whole  of  the  personal  estate  of  the  intes-  f^'''^''  = 
tate,  exclusive  of  all  others  (o). 

If  a  man  dies  intestate,  without  a  child,  but  leaving  a  *widow,  and 
a  father,  then  the  personal  estate  shall  go  in  moieties  between  the 
wife  and  father  {p). 

So  with  respect  to  the  mother;  before  the  statute  of  1  Jac.  II.  c.  17, 
if  a  child  had  died  intestate,  without  a  wife,  child,  or  ^.^^^^  ^^  ^^^ 
father,  his  mother  was  entitled,  as  his  next  of  kin,  in  mother: 
the  first  degree  to  his  whole  personal  estate  :  But  by  i  Jac.  ii.  >;.  17 : 
that  statute,  sect.  7,  it  is  enacted,  « that  if  after  the  '^^^J'^f.^^^^^.^ 
death  of  a  father,  any  of  his  children  shall  die  intestate,   with  the  motiier: 
without  wife  or  children,  in  the  lifetime  of  the  mother,  every  brother 
and  sister  and  the  representatives  of  them,  shall  have  an  equal  share 

f  See  American  note  at  end  of  this  (n)  Ante,  p.  *355  et  seq. 

Section.  (")  Blackborough  ».  Davis,  1  P.  Wms. 

(I)  But  see  the  Intestates'  Estates  Act,  51.    Ante,  p.  *359. 

1890,  ante,  p.  *1359.  (P)  Keilway  v.   Keilway,  Gilb.    Eq. 

(to)  Lloyd  V.  Tench,  3  Ves.  Sen.  314.  Cas.  190,  per  curiam.      See  the  effect 

3  Black.  Comm.  515.     Toller,  381.    4  of   the  Intestates'   Estates   Act,    ante, 

Burn  E   L  380,  8th  edit.  p.  *1359,  in  such  a  case. 
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with  her."  The  principle  of  this  provision  is,  that  otherwise  the 
mother  might  marry,  and  transfer  all  to  another  husband  (cj). 

This  statute  as  well  as  the  Statute  of  Distributions,  was  described 
by  Lord  Hardwicke  as  very  incorrectly  penned  (r)  :  and  several  ques- 
tions have  arisen  upon  the  construction  of  this  section 

they   shall   share  ^      __   .  /  \      ■,       • 

with  the  mother,   of  it.     In  Keilwav  V.  Keilwav  (s),  the  intestate  left  no 

although  the  •'  ,  ,  ,         ,  -,      ■ 

widow :  child,  but  a  wife,  a  mother,  three  brothers  and  sisters, 

and  two  nieces,  the  children  of  a  deceased  brother  :  It  was  insisted, 
on  the  part  of  the  mother,  that  the  case  was  not  within  the  statute  of 
1  Jac.  II.  c.  17,  s.  7,  because  here  the  intestate  left  a  wife  ;  whereas 
the  statute  was  only  meant  to  operate  where  the  mother,  before  the 
making  of  it,  would  have  gone  off  with  the  whole  personal  estate,  and 
it  was  urged,  on  her  behalf,  that  the  words  of  the  statute  "  without 
wife  or  children,"  jnust  be  understood  "  without  wife  and  children  ; " 
for  it  could  not  possibly  be  intended  in  the  disjunctive,  «.  e.,  that  in 
either  case  the  brothers  and  sisters  should  share  with  their  mother, 
inasmuch  as  if,  after  the  death  of  the  father,  the  child  should  die 
without  wife,  but  leaving  children,  they  would  clearly  take  the  whole, 
to  the  exclusion  of  the  intestate's  brothers  and  sisters  :  But  Lord 
*Chancellor  King  decreed  that  the  wife  of  the  intestate  should  have 
one  moiety,  and  his  mother  should  come  in  for  no  more  than  her  share 
of  the  other  moiety  with  the  intestate's  brothers  and  sisters,  and  the 
two  nieces,  the  representatives  of  the  deceased  brother  :  And  his 
lordship  laid  down,  that  the  intention  of  the  statute  was,  in  prejudice 
of  the  mother,  that  in  every  case  where,  before  the  statute,  she  would 
have  had  the  whole,  the  deceased  child's  brothers  and  sisters  should 
come  in  equally  with  the  mother  as  to  the  whole  ;  and  where,  before  the 
statute,  the  mother  would  have  been  entitled  to  the  half,  the  deceased 
child's  brothers  and  sisters  should  now  come  in  for  a  share  of  that 
moiety. 

In  Stanley  v.  Stanley  (<),  the  intestate  left  a  wife,  a  mother,  and 
*v     v  *,,      K    several  nephews  and  nieces,  the  children  of  a  deceased 

though  there  he  ^  ' 

no  brother  of  the  brother:   Besides   raising  the  objections  taken   in  the 

intestate     living,  o  _        ■' 

yet  if  there  be  above  case  of  Keilwav  V.  Keilway,  it  was  insisted,  on 

nephews,        &o.,  ■'  •' '  ' 

they  shall  share  the  part  of  the  mother,  that  the  words  of  the  statute  of 

with  their  grand-  '^ 

mother:  James  are  in  the  conjunctive,  "every  brother  and  sister 

and  the  representatives  of  them,"  and  therefore  that  the  statute  can- 
to) Blackborough  v.  Davis,  1  P.  Wms.      Cas.  189.     2  Stra.  710.     3  Eq.  Cas.  Abr. 
49,  by  Lord  Holt.  441,  443. 

(r)  Stanley  v.  Stanley,  1  Atk.  457.  (*)  1  Atk.  455. 

(s)  3  P.  Wms.  344.     8.  C.  Glib.  Eq. 
[*i379] 
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not  operate  in  a  case  where  there  is  no  brother  or  sister  of  the  intestate 
living  :  But  Lord  Hardwicke,  C,  held  the  contrary  ;  and  after  recog- 
nizing Keilway  v.  Keilway,  as  far  as  it  applied,  decreed,  that  the  per- 
sonal estate  should  be  divided  into  four  equal  parts,  two-fourth  parts 
to  be  allotted  to  the  widow,  one-fourth  part  to  the  mother,  and  the 
remaining  fourth  to  be  equally  divided  among  the  nephews  and  nieces  : 
And  his  lordship  said,  that  the  word  and  in  the  statute,  immediately 
preceding  the  words  the  representatives,  must  be  construed  in  the  dis- 
junctive. 

In  the  last  case  a  further  objection  was  raised,  that  if  it  should  be 
held,  that  the   nephews   and   nieces   were  entitled  bv    ^ 

^.         .         .    ,      ,  .    ,  ■'     the      represeiita- 

repreaentation,  it  might  be  carried  to  the  fourth  or  fifth  ''™8     "f      the 

1  •    I  ,  T  .      .  brothers  and 

generation,  which   would   create   great   confusion   and  s'st'srs  of  the  in- 

j.        ..  J?        ii  ,  .  ...  testate   shall  not 

tractions  ;  tor  there  was  nothing  to  restrain  it  in  this  share    wiih   his 

-  .1  •        1        fN  .    TV.       .,       .  .„         mother,     bej-ond 

act,  as  there  was  in  the  Statute  of  Distributions  :  But  the  brothers'  and 
Lord  *Hardwicke  said,  that  the  proviso  in  the  statute  °'^  *"  "^  '  ^^^' 
of  James  was  to  be  incorporated  into  the  statute  of  Charles,  which 
expressly  says  tliat  representation  shall  not  be  carried  beyond  brothers' 
and  sisters'  children  ;  agreeably  to  the  rule,  that  statutes  made  in 
jpari  materia  shall  be  construed  into  one  another. 

In  Jessopp  V,  "Watson  (m),  a  widow,  having  an  only  daughter  by  her 
deceased  husband,  married  a  second  husband,  and  had  ^   ,^ 

'  brothers  and 

two  sons  by  the  latter  marriage  :  Afterward  her  dauarh-  sisters     ot    the 

^  .  f.    .  .  °         half    blood   shall 

ter  by  the  former  marriage  died  intestate,  without  ever  share  with  their 

.  •■.*-.?  .  ,       ,         ,  mother. 

having  married  :  And  the  question  was,  whether  her 
mother  was  entitled  exclusively  to  her  daughter's  personal  estate,  or 
whether  the  brothers  of  the  half-blood,  her  children  by  the  second 
marriage,  were  entitled  to  share  with  her  :  And  Sir  John  Leach, 
M.  R.,  held,  that  by  force  of  the  statute  of  James,  the  brothers  were 
•entitled  to  a  share  with  their  mother  (a;). 

If  the  intestate  left  neither  wife,  nor  child,  nor  father,  and  there  be 
neither  brother  or  sister,  nor  nephew  or  niece,  the  case  ^^  ^^^.    ^^^  . 
is  without   the   statute,  and   the   whole  of  such  intes-  mother  ehaii  take 

'  the  whole. 

tate's  effects  shall  devolve,  as  before  the  statute,  to  his 
mother  (y). 

(m)  1  M.  &  K.  665.  stated  by  Vesey,  that  the  claim  of  the 

(«)  The  same  point  appears  to  have  posthumous  brother  of  the  half-blood 

been  determined  by  Lord  Hardwicke  in  was  there  made,  under  the  Statute  ofDis- 

Burpet  V.  Mann,  1  Ves.  Sen.  156,  post,  tributions :  but  in  Jessopp  v.  Watson, 

p.   *1383  ;    though    it    is    inaccurately  Mr.  Seaton,  who  was  of  counsel  in  the 


I  Jackson  v.  Prudehome,  MS.     11  Viner  Abr.  196,  tit.  Exors.  (Z.  13). 
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It  is  clear  that  the  mother-in-law  or  stepmother  of  an  intestate,  not 
Of  the  mother-in-  "'^ing  of  his  blood,  Can  claim  nothing  under  the  Statute 
law.  of  Distributions  (a). 

If  the  intestate  left  neither  children  nor  parents,  but  his  *nearest  sur- 
Eight  of  brothers  '*'i'*^^"g  relations  be  brothers  and  sisters,  and  a  grand- 
and sisters:  father  or  grandmother,  then,  since  they  are  all  in  the 

preferrea  to  second  degree  of  kindred,  in  strictness  they  ought  all  to 
share  the  personal  estate  of  the  intestate  equally  under 
tlie  statute.  But  in  the  year  1686,  in  the  case  of  Lord  Winchelsea  v. 
Norcliffe  (a).  Lord  Chancellor  Jeffreys  decided  that  a  grandmother 
should  have  no  share  with  brothers  and  sisters  of  the  intestate.  And 
it  was  again  decided,  in  1708,  by  the  Barons  of  the  Exchequer  in  the 
case  of  Poole  v.  Wishaw  (5),"by  the  unanimous  opinion  of  the  court, 
after  hearing  civilians,  that  a  grandmother  had  no  right  to  share  in  dis- 
tribution with  a  brother.  This  decision  was  followed  by  a  similar 
one,  as  to  a  grandmother,  in  the  case  of  Norbury  v.  Richards,  before 
Fortescue,  M.  R.  (c).  And  tlie  same  point  was  afterward  determined 
by  Lord  Hardwicke,  in  Evelyn  v.  Evelyn  (d\  on  the  authority  of  the 
two  preceding  cases,  as  well  as  the  prevailing  usage  since  the  Statute 
of  Distributions  :  And  his  lordship  observed,  that  if  it  was  res  integral 
he  should  think  there  was  just  ground  to  prefer  the  brother  :  That  the 
words  of  the  statute  must  be  taken  together,  amongst  the  next  of  kin, 
"pro  suo  cuiquejure"  according  to  the  laws  in  such  cases  ;  and  that 
if,  by  settled  determinations,  an  equality  or  preference  had  been  given, 
it  was  confirmed  by  the  statute  :  And  by  our  law  it  had  been  estab- 
lished, previously  to  the  statute,  that  between  brother  and  brother 
there  was  only  one  degree  (e)  :  That,  besides,  it  would  be  a  great 
inconvenience  to  carry  the  portions  of  *children  to  a  grandfather,  who 
must  be  supposed  to  have  been  provided  for,  and  may  very  probably 

cause,  stated  that  he  had  examined  the  (d)  3  Atk.  763. 

case  of  Burnet  «.  Mann,  in  the  regis-  (e)  See  Collingwood  v.  Pace,  1  Ventr. 

trar's  book,   from  which   it  appeared  424,  by  Hale,  C.  B.    Blackborough  «. 

that  the    claim  was   made  under  the  Davis,  1  P.   Wms.  50.    Buissieres  t. 

statute  1  Jac.  II.  c.  17,  s.  7  ;  and  that  Albert,   3  Cas.  temp.   Lee,  53,  by  Sir 

the  decision  in  that  case,  was,  conse-  George    Lee.      It  is    enough   in    law 

quently,  an  express  decision  in  point.  to    say,  frater   et-  lucres,    or,   soror  et 

(z)  Rutland  i).   Rutland,  3  P.  Wms.  hoeres :   1   Salk.   38.     See  stat.  3  &  4 

316.  Will.  IV.  c.  106,  s.   5,  by  which  it  is 

(a)  3  Freem.  95.  enacted  that  no  brother  or  sister  shall 

(i)  Cited  per   curiam  in    Evelyn  v.  be  considered  to    inherit  immediately 

Evelyn,  3  Atk.  763,  and  in  Thomas  i>.  from  his  or  -her  brother  or  sister,  but 

Ketteriohe,  1  Ves.  Sen.  333.  every  descent  from  a  brother  or  a  sister- 
Co)  Cited  in  3  Atk.  763.  shall  be  traced  through  the  parent. 
[*1381]         [*]382] 
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be  in  a  dying  condition,  and  not  want  it  ;  and  it  would  be  contrary  to 
the  very  nature  of  provisions  among  children,  as  every  child  may 
very  properly  be  said  to  have  a  spes  accrescendi. 

Nevertheless,  if  the  intestate  leaves  no  nearer  kindred  than  a  grand- 
father or  grandmother,  and  uncles  or  aunts,  the  grand-   Grandfather  pre- 
father  or  grandmother,  being  in  the  second  degree,  will    ^"^    ounce: 
be  entitled  to  the   whole  personal  estate,  exclusive  of  the  uncles  or 
aunts,  who  are  only  in  the  third  degree  (/). 

Hence,  also,  gi'eat-srrandfathers  or  great-grandmothers,  great-grandiather 

'  '=  =■  .  ,°^         "-,..,        .  shall    Bhare  with 

being  in  the  third  degree,  are  entitled  to  a  distributive  uncle: 
shjfre  with  uncles  and  aunts  {ff). 

Where  the  intestate  leaves  a  grandfather  by  the  father's  side,  and  a 
grandmother  by  the  mother's  side,  his  next  of  kin,  they  grandfather     w 
shall  take  in  equal  moieties,  as  being  in  equal  degree  ;  ™ 
for  here  dignity  of  blood  is  not  material  (A). 

Aunts  and  nieces,  uncles  and  nephews,  being  all  in  the  third 
degree,  are  all  equally  entitled  {i).  Hence,  where  the  uncies  and 
intestate  left  two  aunts,  and  a  nephew  and  niece,  chil-  "^^  ^'^^' 
dren  of  a  deceased  brother,  Lord  Hardwicke  ordered  the  surplus 
to  be  divided  into  four  parts  equally  among  them,  holding  that  as 
they  were  all  in  equal  degree,  the  children  were  to  take  in  their  own 
right,  and  not  by  representation  ;  but  that  if  their  father  had  been 
living  he  would  have  been  entitled  to  the  whole  {k). 

Brothers  and  sisters  of  the  half-blood  are  entitled  to  an  equal  share 
of  the  intestate's  estate  with  the  brothers  and  *sisters  of  Haif-biood: 
the  whole  blood,  although  there  are  some  precedents  of 
judgments  given,  since  the  statute,  allowing  the  half-blood  to  have 
but°a  half  share  {I).     However,  since  the  decision   of  the  House  of 
Lords,  in  the  case  of  Watts  v.  Crooke  [m),  affirming,  on  appeal,  a 
decree  in  chancery,  the  law  has  been  settled  in  favor  of  the  full  title 
of  the  half-blood  (n).     And  this  shall  extend  to  a  posthu-   pogthumous. 
mous  brother  of  the  half-blood  :  In  Barnet  v.  Mann  (o), 

(/)  Mentney  v.  Petty,   Free.   Chanc.  (*)  Durant  ».  Prestwood,  1  Atk.  454. 

593.  Blackborough  ».  Davis,  1  P.  S.  P.  Lloyd  v.  Tench,  3  Ves.  Sen.  313. 
Wms.  41.  WoodroflE  v.  "Wlnkworth,  Buissieres  n.  Albert,  3  Cas.  temp.  Lee, 
Prec.  Chanc.  537.  51. 

(g)  Lloyd  ».  Tench,  3  Ves.  Sen.  315.  ©  Show.  P.  C.  108. 

Ante,  p.  *360.  (™)  l^i^- 

(h)  Moor  «.  Barham,  cited  in  Black-  (n)  See  ante,  p.  *359. 

borough  V.  Davis,  1  P.  Wms.  53.  (o)  1   Ves.   Sen.    156.     See    ante,   p. 

(i)  Buissieres  v.  Albert,  3  Cas  temp.      *1380,  note  (x). 
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Lord  Hardwicke  said  he  could  not  distinguish  this  fi-om  the  case  of  a 
brother  en  ventre  sa  rn^re  of  the  whole  blood,  who  was  clearly 
entitled  {p)  :  If,  indeed,  it  were  to  go  to  the  children  born  at  any 
•distance  of  time,  so  as  to  cause  an  inconvenience  by  suspending  the 
distribution,  or  to  cause  a  taking  back  again,  it  might  be  an  objection  : 
But  that  cannot  happen,  because  the  child  must  be  in  rerum  natura 
at  the  death  of  the  intestate  brother,  whose  estate  is  in  question  ;  so 
that,  at  the  utmost,  it  cannot  be  carried  beyond  the  year  in  which  a 
distribution  is  to  be  made. 

Affinity  or  relationship  by  marriage,  except  in  the  instance  o^ the 
Relatives  by  mar-  wife  of  the  intestate,  gives  no  title  to  a  share  of  his 
Tiage  not  entitled,  pj-opgrty  under  the  statute  :  f  Therefore,  if  the  intestate 
had  a  son  and  daughter,  and  they  both  die,  the  former  leaving  a  wifej 
and  the  latter  a  husband  ;  upon  the  intestate's  death  afterward,  such 
husband  and  wife  have  neither  of  them  any  claim  on  the  estate  (q). 

The  7th  section  of  the  Statute  of  Distributions  provides  that  there 
Eepreeentation  shall  be  no  representations  admitted  among  collaterals 
among  collaterals,  g^fjgj.  iijrothers'  and  sisters'  children.  This  provision 
must  be  construed  to  mean  brothers  and  sisters  of  the  intestate,  and 
not  as  admitting  representation,  when  the  distribution  happens  to  fall 
among  brothers  and  sisters,  who  are  remotely  related  to  the  intestate  : . 
for  tlie  intestate  is  the  subject  of  *the  act ;  it  is  his  estate,  his  wife, 
his  children,  and  for  the  same  reason  his  brothers' and  sisters'  children  ; 
for  he  is  equally  correlative  to  all  (r).  Therefore,  if  the  intestate 
should  leave  an  uncle,  and  the  son  of  another  uncle  deceased,  the 
latter  shall  have  no  distributive  share  (s).  So  if  the  next  of  kin  of 
the  intestate  should  be  nephews  and  nieces,  a  child  of  a  deceased 
nephew  or  niece  will  not  be  admitted  to  share  in  the  distribution. 
Again,  it  has  been  held,  that  if  the  brother  of  the  intestate  left  a 
grandson,  and  a  sister  left  a  child,  the  grandson  shall  not  have  dis- 
tribution with  the  son  or  daughter  of  the  sister  (<).  Thus,  although, 
as  it  has  already  appeared,  lineal  representatives  ad  infinitum,  shall 
sliare  in  the  distribution  of  an  intestate's  personal  estate,  yet  among 
collaterals,  except  only  in  the  instance  of  the  intestate's  brothers'  and 
sisters'  children,  proximity  of  blood  shall  alone  give  a  title  to  it  (m). 

{p)  See  Wallis  «.   Hodson,  Barnard  (r)  Carter  ».  Crawley,  Sir  T.  Raym. 

ChancCas.  273.  496.     Caldicot  v.  Smith,  3  Show.  286. 

t  See  American  note  at  end  of  this  (s)  Beeton  v.   Darkin,  3  Vern.    168. 

Section.  Bowers  «.  Llttlewood,  1  P.  Wms.  195. 

(?)  Toller,  386.  (<)  Pett  «.  Pett,  1  Salk.  250. 

(m)  Toller,  384. 
[*1384] 


Ch.  I .  §  IV.]  Of  the  Rights  of  Next  of  Kin. 


,907 


If  the  intestate's  brothers  and  sisters  were,  at  the  time  of  his  de- 
cease, all  dead,  and  having  left  children,  such  children  -^^^^  brothers' 
shall  all  take/ier  capfta  (x).\  Therefore,  if  an  intestate  5°'i  sisters'  chu- 
leave  a  deceased  brother's  only  son,  and  ten  children  of  amUa. 
a  deceased  sister,  the  ten  children  of  the  deceased  sister  shall  take  ten 
pai-ts  in  eleven  with  the  son  of  the  deceased  brother  (y).  But  in  the 
event  of  some  of  the  intestate's  brothers  and  sisters  being  alive 
and  some  dead,  and  such  as  are  dead  having  left  children,  such  children 
\j?ikA per  stirpes,  by  way  of  representation  (z).  Therefore,  if  an  intestate 
left  a  brother  alive,  and  ten  children  of  a  deceased  sister,  such  ten 
children  will  take  one  moiety  of  the  personal  estate,  and  their  uncle  the 
other  (a). 


(a;)  Walsh  «.  "Walsh,  Prec.  Chanc.  54. 

f  See  American  note  at  end  of  this 
Section. 

(2/)  Bowers  v.  Littlewood,  1  P.  Wms. 
595.     Janson  v.  Bury,  Bunb.  157. 

(z)  Lloyd  v.  Tench,  2  Ves.  Sen.  315. 
Buissieres  v.  Albert,  3  Cas.  temp.  Lee, 
51. 

(a)  So  In  the  case  of  a  bequest  it  has 
been  held,  that  if  a  testator  directs  his 
executors  to  pay  and  divide  the  residue 
of  his  personal  estate  "unto  and 
amongst  my  own  next  of  kin  under 
the  Statute  of  Distributions,"  brothers 
and  deceased  brothers'  children  take 
•per  stirpes :  Lewis  ®.  Morris,  19  Beav. 
34.  See  also  Mattison  v.  Tanfleld,  3 
Beav.  131.  Martin  v.  Glover,  1  Coll. 
369.  So  where  there  was  a  gift  "to  and 
amongst  the  next  legal  representatives 
of  A.  and  B.,  share  and  share  alike;" 
their  next  of  kin,  according  to  the 
statute,  were  held  entitled  per  stirpes  : 
Booth  «.  "Vicars,  1  Coll.  6.  Ante,  p. 
*1001.  (But  see  Richardson  v.  Rich- 
ardson, 14  Sim.  536.)  Smith  «.  Palmer, 
7  Hare,  335.  And  it  has  been  thought 
that  the  same  distinction,  as  to  taking 
per  capita  or  per  stirpes,  will  prevail, 
when  a  bequest  is  made  to  "  relations," 
or  "family,"  without  mentioning  the 
proportions  in  which  the  fund  is  to  be 
divided  ;  in  which  case  it  has  been  said, 


the  Statute  of  Distributions  will  reg- 
ulate the  manner  as  well  as  the  number 
in  which  the  legatees,  i.  e.  the  next  of 
kin,  are  to  take.  But  this  has  been 
denied  of  late  (see  ante,  p.  *979,  note 
(Q  ).  And  at  all  events,  such  a  mode 
of  division  will  not  be  adopted,  when  a 
contrary  intention  of  the  testator  is  ap- 
parent, as  where  the  bequest  is  to  rela- 
tions to  he  equally  divided  amongst  them  ; 
for  there  the  division  shall  be  per 
capita,  although  the  state  of  the  family 
is  such  as  would  require  a  distribution 
per  stirpes,  under  the  statute :  Thomas 
e.  Hole,  Cas.  temp.  Talb.  331.  Heron 
V.  Stokes,  3  Dr.  &  W.  89.  So  if  there 
be  a  bequest  of  a  fund  to  be  equally 
divided  amongst  the  testator's  next  of 
kin,  both  maternal  and  paternal,  it  is 
divisible  between  the  two  classes  per 
capita  and  not  per  stirpes :  Dugdale  v. 
Dugdale,  11  Beav.  403.  Again,  if  there 
is  a  bequest  to  "  A.  and  to  the  children 
of  B.,  to  be  equally  divided,"  they  take 
per  capita :  Dowling  v.  Smith,  3  Beav. 
541.  See  also  Butler  v.  Stratton,  3  Bro. 
C.  C.  867.  Lenden  ».  Blackmore,  10 
Sim.  636.  Rickabe  v.  Garwood,  8 
Beav.  579.  Baker  v.  Baker,  6  Hare, 
369.  Pattison  v.  Pattison,  19  Beav. 
638.  Tyndale  v.  "Wilkinson,  33  Beav. 
74.  Armitage  v.  "Williams,  37  Beav.  346. 
Re  Davies'  "Will,  39  Beav.  93.    Rook  v. 


908 


Of  Distribution  under  the  Statute.     [Pt.  III.  Bk.  IV. 


*If  a  bastard,  or  any  other  person  having  no  kindred,  die  intestate 
without  wife  or  child,  his  effects,  subject  to  *his  debts,  belong  to  the 


Atty.-Gen.,  31  Beav.  313.  Kobinsoni). 
Shepherd,  33  Beav.  665.  Gibson  «. 
Fisher,  L.  R.  5  Eq.  51.  Payne  ®.  Webb, 
L.  R.  19  Eq.  26.  But  these  and  similar 
words  may  be  controlled  by  the  context : 
Brett «.  Horton,  4  Beav.  389.  Re  Camp- 
bell's Trusts,  31  0.  D.  685.  33  C.  D.  98. 
So  where  a  fund  is  directed  to  be  paid 
on  a  particular  event,  In  such  cases  as 
the  following,  namely, — where  a  fund 
is  to  be  divided  "  between  the  families 
of  my  brother  L.  and  my  sister  E." — 
where  one-fourth  of  a  residue  is  to  be 
paid  to  the  younger  children  of  N., 
and  one  other  fourth  paid  to  or  amongst 
the  younger  children  of  S. — where  a 
legacy  is  to  be  paid  between  and  amongst 
the  children  of  P.  and  the  children  of 
R. — in  these  and  similar  instances,  it  has 
been  held  that  the  distribution  is  to  be 
peir  capita,  and  not  per  stirpes :  Abrey  v. 
Newman,  16  Beav.  433,  by  Romilly, 
M.  R.,  citing  Barnes  «.  Patch,  8  Ves. 
604.  Lincoln  ».  Pelham,  10  Ves.  166. 
Rickabe  ».  Gai'wood,  ubi  supra.  Mal- 
colm V.  Martin,  3  Bro.  0.  C.  50.  Pearce 
v.  Edmeades,  3  Y.  &  Coll.  346.  Again, 
if  a  bequest  is  made  to  "  issue  "  as  pur- 
chasers, or  to  "  descendants,"  all  those 
who  answer  the  description  will  take 
per  capita:  Davenport  v.  Hanbury,  3 
Ves.  357.  Leigh  v.  Norbuvy,  13  Ves. 
340.  Head  ».  Randall,  2  Y.  &  Coll.  C. 
C.  331.  Evans  v.  Jones,  3  Coll.  316. 
Ante,  p.  *976 :  But  in  this  case  also, 
they  will  take  per  stirpes^  if  the  testa- 
tor's intention  to  that  effect  appears 
from  other  expressions  in  the  will : 
Rowland  ■b.  Gorsuch,  3  Cox,  187.  A 
distinction  has  been  taken  between  a 
gift  to  several,  with  remainder  to  their 
children,  and  a  gift  to  several,  with  a 
substitutionary  gift  to  their  children  : 
Where  there  was  a  bequest  of  a  fund  to 
be  equally  divided  between  A.  and  wife 
[*138o]         [*1386] 


and  B.  and  wife  for  thpir  lives,  after 
which,  to  be  equally  divided  between 
the  children  of  A.  and  B. ,  it  was  held, 
that  the  children  all  took  per  cwpitar 
Abrey  «.  Newman,  16  Beav.  431.  See 
also  Swabey  v.  Goldie,  1  C.  D.  380. 
But  where  there  was  a  bequest  to  A. 
for  life,  after  which  "equally  amongst 
her  sisters  or  their  children  living  at 
her  decease,"  it  was  held,  that  such  of 
the  children  as  were  entitled  took  per 
stirpes :  Congreve  ».  Palmer,  16  Beav. 
435.  See  also  Flinn  v.  Jenkins,  1  Coll. 
365.  Arrow  v.  Mellish,  1  De  G.  &  Sm. 
355.  Shand  ii.  Kidd,  19  Beav.  310. 
Begley  v.  Cook,  3  Drew.  663.  See  also 
Re  Hutchinson's  Trusts,  31  C.  D.  811, 
where  the  gift  was  in  trust  for  "  A.  B. 
for  life,  and  after  his  decease  for  his 
issue,  and  on  failure  of  his  issue  to  F. 
H.  S.  andR.  S.,  share  and  share  alike, 
and  after  the  decease  of  the  said  F.  H. 
8.  and  R.  S.  to  their  children,  share  and 
share  alike,  and  to  their  heirs  forever," 
in  which  case  the  fund  was  held  divisi- 
ble pej- sJiV^es.i.  e.  in  moieties  between 
the  representatives  of  F.  H.  S.  and  the 
children  Of  R.  S.  Even  where  the  di- 
vision is  by  the  terms  of  the  will  to  be 
per  stirpes,  a  question  may  arise  how  far 
back  you  are  to  go  to  discover  the  stocks 
which  are  intended  by  the  testator. 
Gibson  «.  Fisher,  L.  R.  5  Eq.  51,  seems 
to  have  decided  that  Where  a  gift  was 
per  stirpes,  the  stirpes  must  be  found  at 
the  earliest  possible  point.  In  so  hold- 
ing, Romilly,  M.  R.,  refused  to  follow 
the  decision  in  Robinson  «.  Shepherd,  4 
D.  J.  &  G.  139.  But  in  Re  Wilson,  24 
C.  D.  664,  it  was  held,  following  Rob- 
inson V.  Shepherd,  that  where  a  gift  is 
to  the  descendants  or  issue  "of  A.  and 
B.  per  stirpes,  it  seems  that  you  must 
look  to  the  number  of  families  or  stirpes 
descended  from  A.  or  B.  and  existing 
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king,  as  idtimus  hcBres  (b) ;  not  in  a  *fidaoiary  cliai-acter,  but  bene- 
ficially (c)  ;  who,  with  the  exception  of  a  small  part, 

n  i      ^1  1         1  An  intestate  bas- 

usuaily  grants  them   by   letters  patent   or  otherwise  :  tard :  or   penson 
and  then  such  grantee  seems  of  course  entitled  to  the 
administration,  and  consequently  to  tlie  sole  enjoyment  of  the  prop- 
erty (fZ). 


at  the  testator's  death,  and  divide  the 
fund  primarily  into  a  corresponcllng 
number  of  parts. 

(i),Megit  V.  Johnson,  Dougl.  548,  by 
Lord  Mansfield.  Taylor  v.  Haygarth, 
14  Sim.  8.  But,  if  he  leave  a  widow 
and  no  children,  the  Crown  only  gets 
one  moiety ;  the  other  belongs  to  the 


widow.  Cave  v.  Roberts,  8  Sim.  214. 
See  ante,  p.  *370. 

(a)  Kane  ».  Reynolds,  4  De  Gr.  M.  & 
G.  571,  by  Lord  Cranworth.  Atty.-Gen. 
V.  Kohler,  9  H.  L.  C.  654.  See  ante, 
p.  *370. 

(d)  ^?i««,  pp.  *371-*373.  Toller,  386. 
3  Black.  Comm.  505,  506. 


\  American  statutes.  The  distribu- 
tion of  personal  property  is  by  statute  the 
same  as  that  of  real  property  (with  the 
exception  in  some  states  of  the  husband's 
or  wife's  share),  in  Alabama  (1886  Code, 
§  1924),  Iowa  (1888  R.  C.  §  2436), 
Kansas  (1889  0-.  S.  §  3632),  Maine  (1883 
R.  S.  c.  75,  §  8),  Massachusetts  (1882 
P.  S.  c.  135,  §  3),  Minnesota  (1891  Stats. 
§  5694),  Mississippi  (1892  An.  C.  §  1547), 
Nebi-asTca  (1893  C.  S.  c.  23,  §  176),  Ohio 
(1890  R.  S.  §  4163),  Oregon  (1893  An. 
Laws,  §  3099),  Vermont  (1880  R.  L. 
§  2234),  Virginia  <1887  Code,  §  2556), 
West  Virginia  (1891  Code,  c.  78,  §  9), 
Wisconsin  (1889  An.  S.  §  3935). 

Subject  to  the  rights  of  husband  and 
wife  already  discussed,  the  father  takes  to 
the  exclusion  of  the  mother  and  brothers 
and  sisters,  in  Arkansas  (1884  Dig. 
Stats.  §  2533),  Colorado  (1891  An.  Stats. 
§1534),  Florida  (1893  R.  S.  §1820), 
Maine  (§  1),  Maryland  (1888  P.  G.  L. 
Art.  93,  §  136),  Michigan  (1883  An. 
Stats.  §  5847),  Minnesota  (§  5677),  Ne- 
«a£to(1885G.  S.  §3981),  New  Hampshire 
(1891  P.  S.  c.  196,  §  1),  New  Jersey 
(1877  Rev.  785,  §  147),  New  York  (1889 
R.  S.  8th  ed.  2565,  §  75),  Oregon  (§  3098), 
Bhode  Island  (1882  P.  S.  c.  187,  §  1), 
Tennessee  (1884  Code,  §  3378),  Vermont 
[*1387] 


(§  3330),  Virginia  (§  3548),  Wed  Vir- 
ginia (§  1).  Both  pai-ents  take.equally 
to  the  exclusion  of  the  brothers  and 
sisters,  in  California  (Civ.  Code,  § 
1386,  Iowa  (§§  2455-56),  Kentucky  (1887 
G.  S.  c.  81,  §  1),  Massachusetts  (c.  125, 
§  1),  Nebraska  (§  30),  Pennsylvania 
(1883  Purd.  Dig.  930,  §  15),  Texas  (1888 
R.  S.  Art.  1645),  Wisconsin  (§  2270). 
In  California,  Iowa,  Kansas,  Massa- 
chusetts, Pennsylvania,  and  Wisconsin, 
either  sole  surviving  parent  takes  the 
whole.  In  Kentucky,  the  father  sur- 
viving alone  takes  the  whole,  th« 
mother  surviving  alone  takes  a  moiety, 
and  the  brothers  and  sisters  the  other. 
In  Louisiana  (Civ.  Code,  §§  903,  904), 
parents  take  one-half  and  brothers  and 
sisters  one-half  ;  one  parent  surviving 
takes  one-fourth.  In  Texas,  a  single 
surviving  parent  takes  but  one-half, 
the  brothers  and  sisters  one-half.  The 
mother  takes  after  the  father,  and  be- 
fore the  brothers  and  sisters,  in  Ar- 
kansas (1884  Dig.  Stats.  §  2523),  Colo- 
rado (1891  An.  Stats.  §  1524),  Minnesota, 
§  5977) ;  and  after  brothers  and  sisters. 
New  York  (§  75).  Both  parents  take 
equally  with  brothers  and  sisters,  in 
Georgia  (1882  Code,  §  3484),  Missouri 
(1887  R.  S.  §  4465) ;  and,  in  Indiana, 
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(1894  Rev.  §  2624),  parents  take  one-half 
and  the  brothers  and  sisters  one-half. 
The  mother  (father  being  dead)  takes 
equally  with  brothers  and  sisters,  in 
FUyrida  (§  1820),  Maine  (§  1),  Mm-yland 
(§  129),  Michigan  (§  .5847),  Nevada 
(§  2981),  New  Hampshire  (§  1),  New 
Jersey  (§  147),  New  York  (§  75),  Oregon 
(§  3098),  Rlwde  Island  (§  1),  South 
GaroUna  (1882  G.  S.  §  1845),  Tennessee 
(§  3278),  Vermont  (1880  R.  L.  §  2230), 
Virginia  (§  2048),  West  Virginia  (§  1). 
In  New  York,  if  there  is  no  child, 
father,  brother,  or  sister,  the  mother 
takes  the  whole.  In  Oregon,  the  mother 
takes  to  the  exclusion  of  the  descend- 
ants of  brothers  and  sisters.  Both 
parents  take  equally  after  brothers  and 
sisters.  In  Connecticut  (1888  G.  S.  §  632). 
The  father  takes  after  brothers  and 
sisters,  and  before  the  mother,  in 
Alabama  (1886  Code,  §  1915),  Delaware 
(1893  R.  C.  c.  89,  §  32),  Mississippi 
(§  1543),  Ohio  (1890  R.  S.  §  4159.) 

The  right  of  representation  among 
collaterals,  by  which  the  descendants  of 
deceased  next  of  kin  are  allowed  to  take 
the  share  of  their  deceased  ancestor 
with  other  next  of  kin  of  the  degree  of 
the  ancestor,  extends  only  to  the  chil- 
dren of  brothers  and  sisters,  in  Illinois 
(1891  R.  S.  c.  39,  §  1),  Maryland  (§ 
130),  New  Jersey  (1877  Rev.  785,  §  147), 
New  York  (§  75),  Tennessee  (1884  Code, 
§  3279),  Pennsylvania  (§  25) ;  to  all  de- 
scendants of  brothers  and  sisters,  in 
Alabama  (1886  Code,  §  1917),  Missis- 
sippi (§  1543),  and  to  their  grandchil- 
dren, in  New  Hampshire  (§  3) ;  and  in 
Pennsylvania  (§  36),  to  grandchildren 
of  brothers  and  sisters  and  children  of 
uncles  and  aunts. 

Half  blood  and  whole  blood  take 
equally,  in  Arkansas  (§  2533),  Illinois 
(§  1),  Kansas  (§  2630),  Maine  (§  1), 
Maryland  (§  130),  Massachusetts  (c.  125, 
§  2),  New  York  (§  75),  Pennsylvania 
(§  21),  Vermont  (§  3331),  Wisconsin 
(§  3373).    The  whole  blood  takes  full 


shares  and  the  half  blood  takes  half 
shares,  in  Colorado  (§  1536),  Florida 
(§  1823),  Kentucky  (§  8),  Missouri  (§ 
4468),  Texas  (Art.  1649),  Virginia  (§ 
2549),  West  Virginia  (§  2).  The  whole 
blood  takes  before  the  half  blood,  in 
Connecticut  (§  632),  Delaware  (§  33), 
Maryland  (§  26),  unless  both  are  de- 
scendants of  the  ancestor  from  whom 
the  real  estate  came ;  Mississippi  (§ 
1544),  Ohio(§  4159),  Pennslyvania(%%S), 
South  Carolina  (§  1845).  In  Georgia 
(§  3484),  "  the  half  blood  on  the  paternal 
side  inherit  equally  with  the  whole 
blood.  If  there  be  no  brother  or  sister 
of  the  whole  or  half  blood  on  the  paternal 
side,  then  those  of  the  half  blood  on  the 
maternal  side  inherit."  The  blood  of 
the  ancestor  from  whom  the  property 
is  derived  is  preferred,  in  Alabama  (§ 
1919),  Arkamas  (§§  2581,  3538),  Con- 
necticut (§  633),  California  (§  1394), 
Indiana  (§  3637),  Louisiana  (§  913), 
Michigan  (§  5776  a),  Minnesota  (§  5678), 
Nebraska  (§  33),  Nevada  (§  3984),  New 
York  (§  12),  North  Carolina  (§  1281), 
Tennessee  (§  3370),  {^Wisconsin  §  2270). 
These  statutes  have  been  held  not  to 
apply  to  personal  property,  in  Hender- 
son V.  Sherman,  47  Mich.  367,  and  Es- 
tate of  Shuman,  80  Wis.  479.  This  is 
probably  the  intention  of  the  other 
statutes,  although  the  language  is  gen- 
eral enough  to  cover  both  real  and 
personal  property. 

The  estates  of  minors  leaving  no  issue 
or  husband  or  wife  pass  to  the  next  of 
kin  of  the  donor  of  the  property,  in 
Connecticut  (1888  G.  S:  §  632),  Florida 
(1892  R.  S.  §  1831),  Kentucky  (1887 
G.  S.  c.  31,  §  9),  Virginia  (1887  Code,  § 
2556) ;  or  to  the  issue  of  the  parent  from 
whom  the  property  came,  in  CaXifornia 
(Civ.  Code,  §  1386),  Maine{\mZ  R.  S.  c. 
75,  §  1),  Minnesota  (1891  Stats.  §  5677), 
Nebraska  (1893  C.  S.  c.  33,  §30),  Nevada 
(1885  G.  S.  §  3981),  and  New  Hampshire 
(1891  P.  S.  c.  196,  §  2). 

Property    not    disposed  of    by  the 
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decedent's  will  passes  like  other  intestate 
property  under  the  statute.  Estate  of 
Desilver,  143  Pa.  St.  74.  In  an  intestate 
estate,  If  there  are  no  next  of  kin  within 
the  degrees  provided  for  by  the  statute, 
the  rules  of  the  common  law  will  gov- 
ern, «.  g.,  preferring  males  to  females. 
Hunt  V.  Kingston,  51  N.  Y.  S.  R.  505. 
In  the  case  of  the  whereabouts  of  the 
statutory  next  of  kin  being  unknown, 
the  administrator  can  be  protected  in 
making  distribution  or  payment  of  such 
share  only  by  closely  following  the 
statute.  Shriver  v.  State,  65  Md.  278. 
As  to  the  presumption  of  death  arising 
from  absence  for  a  period  of  seven 
years  or  more,  see  Vol.  I.  p.  678,  uH 
awpra.  In  Vermont,  the  statute  allows 
distribution  in  such  case  to  other  next 
of  kin,  with  an  action  against  them  for 
contribution  to  such  absentee  on  his 
return  alive.  Lenehan  u.  Spaulding, 
57  Vt.  115.  But  there  is  no  presump- 
tion of  death  even  from  a  prolonged 
absence  where  the  absence  is  explained. 
Keller  «.  Stuck,  4  Redf .  395. 

Parent's  share.  Brothers  and  sisters 
are  excluded  in  favor  of  the  father,  in 
New  York,  Barring  v.  Coles,  2  Bradf . 
349 ;  or  the  mother  (the  father  being 
dead),  in  Arkansas.    Oliver  «.  Vance, 

34  Ark.  564.  In  Louisiana,  even  where 
there  are  children,  the  surviving  parent 
takes  one-third.    Succession  of  Marks, 

35  La.  An.  993.  In  Pennsylvania, 
where  the  surviving  parents  both  take 
to  the  exclusion  of  brothers  and  sisters, 
and  one  dies  soon  afterward,  the  sur- 
vivor takes  the  whole.  Frankenfield  v. 
Gruver,  7  Pa.  St.  448.  Where  the 
father  is  dead,  the  mother  takes  equally 
with  brothers  and  sisters,  in  Kentucky, 
Shelby  ®.  Shelby,  1  B.  Mon.  366  ;  and, 
in  New  York,  with  brothers  and  sisters 
and  the  children  of  a  deceased  brother 

/(who  take  his  share).  Bogert  v.  Furman, 
10  Paige  496.  In  Michigan  (although 
the  property  came  from  the  father),  on 
the  death  of  a  minor  child,  the  mother 


takes  a  child's  share  of  his  estate. 
Jenks  t).  Trowbridge,  48  Mich.  94. 
So,  the  father  will  take  as  personalty, 
to  the  exclusion  of  the  mother's  next 
of  kin,  the  proceeds  of  her  real  property 
converted  into  money  by  sale  for  the 
maintenance  of  their  child  who  after- 
ward died  during  his  minority.  Pen- 
nell's  Appeal,  30  Pa.  St.  515. 

Stepfather — Orandparents.  Where 
a  child  dies  unmarried  leaving  no  par- 
ents, brothers,  or  sisters,  his  property 
will  go,  as  though  the  mother  had  died 
intestate,  to  the  son's  stepfather  to  the 
exclusion  of  her  brother  and  niece, 
Sarver  v.  Beal,  36  Kan.  555  ;  or  to  his 
stepmother  where  the  father  outlived 
the  mother.    Moore  v.  Weaver,  58  la.  11. 

Where  the  grandparents  are  next  of 
kin,  they  will  all  take  equally  irre- 
spective of  whether  they  are  on  the  pa- 
ternal or  maternal  side.  Knapp  v. 
Windsor,  6  Cush.  156 ;  Albee  ».  Vose, 
76  Me.  448 ;  Gillespie  v.  Foy,  5  Ired. 
Eq.  380  ;  and  to  the  exclusion  of  uncles 
and  aunts.  Sweezey  v.  Willis,  1  Bradf. 
495  ;  Bogert  v.  Furman,  10  Paige  496  ; 
Gillespie  v.  Foy,  5  Ired.  Eq.  280 ;  Mc- 
Dowell «.  Addams,  45  Pa.  St.  430; 
Smallman  ®.  Powell,  18  Oreg.  367  ;  De- 
Coster  «.  Wing,  76  Me.  450.  So,  a 
maternal  grandfather  will  take  to  tlie 
exclusion  of  a  paternal  uncle,  although 
the  property  came  from  the  father's 
side.  Cables  v.  Prescott,  67  Me.  583 ; 
Kelsey  ®.  Hardy,  20  N.  H.  479. 

Brothers  and  sisters — Nephews  and 
nieces — Representation.  The  nearest 
collateral  kindred  are  brothers  and 
sisters.  A  sister  will  take  a  share  in 
the  property  of  a  deceased  brother  who 
died  after  his  father,  although  she  was 
cut  off  by  the  father's  will.  Lash  «. 
Lash,  57  la.  88.  Brothers  and  sisters 
and  representatives  of  a  deceased 
brother  take  to  the  exclusion  of  grand- 
parents, uncles,  and  aunts.  Bogert  «. 
Furman,  10  Paige  496.  The  children 
of  a  deceased  brother  take  per  stirpes 
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with  surviving  brothers  and  sisters. 
Stallworth  v.  Stallworth,  39  Ala.  76. 
Where  the  statute  provides  for  represen- 
tation of  deceased  brothers  and  sisters 
by  their  "  children,"  grandchildren  are 
not  included.  Bigelow  «.  Morong,  103 
Mass.  287.  But  surviving  brothers  and 
sisters  and  the  children  of  deceased 
brothers  take  to  their  exclusion.  Hatch 
«.  Hatch,  21  Vt.  450 ;  Welsh  v.  Crater, 
5  Stew.  (N.  J.)  177;  Matter  of  Suckley, 
11  Hun  344.  The  next  of  kin  of  equal 
degree  take  to  the  exclusion  of  more 
remote  kindred,  e.  g.,  nephews  to  the 
exclusion  of  grandnephews.  Doughty 
«.  Stillwell,  1  Bradf.  300;  Conant  v. 
Kent,  130  Mass.  178 ;  Duvall  v.  Har- 
wood,  1  Harr.  &  G.  474  ;  Van  Cleve 
■w.  Van  Fossen,  73  Mich.  343  ;  Poang  «. 
Oadsden,  3  Bay  393  ;  Davis  «.  Stinson, 
53  Me.  495.  In  some  states,  however, 
the  grandchildren  may  take  as  repre- 
sentatives of  the  deceased  brother  or 
sister.  Beynolds,  Appellant,  57  Me. 
350.  Among  nephews  and  nieces,  all 
being  equal  next  of  kin,  all  take  ■per 
ca/pita.  Wagner  «.  Sharp,  6  Stew.  (N. 
J.)  530.;  Snow  v.  Snow,  111  Mass.  389  ; 
Miller's  Appeal,  40  Pa.  St.  387  ;  Nichols 
V.  Shepard,  63  N.  H.  391  ;  Davis  «. 
Rowe,  6  Band.  355;  Hatch  «.  Hatch, 
31  Vt.  450.  If  representation  by  their 
children  is  allowed,  it  begins  with  the 
nephews,  they  taking  per  capita,  and 
the  children  of  a  deceased  nephew  tak- 
ing his  share  per  stirpes.  Preston  ®. 
Cole,  64  N.  H.  459  ;  Blake  v.  Blake,  85 
Ind.  65  ;  Krout's  Appeal,  60  Pa.  St. 
380 ;  Copenhaver  i>.  Copenhaver,  78 
Mo.  55. 

Uncles — Cousins.  In  general,  the 
uncles  and  aunts  take  to  the  exclusion 
of  cousins.  Porter  v.  Askew,  11  Gill  & 
J.  347  ;  Page  s.  Parker,  61  N.  H.  65  ; 
Johnston  v.  Chesson,  6  Jones  Eq.  146. 
But  in  states  where  representation  is 
not  confined  to  children  of  brothers  and 
sisters,  great-uncles  take  with  the  de- 
scendants of  a   deceased   great-uncle. 


Clayton  v.  Drake,  17  O.  St.  368. 
Uncles  and  nephews  being  in  equal 
degree,  take  in  equal  shares.  Hurtin  v. 
Proal,  3  Bradf.  414.  First  cousins  ex- 
clude descendants  of  deceased  cousins. 
Davis  V.  Vanderveer,  8  C.  E.  Gr.  558  ; 
Estate  of  Clendaniel,  13  Phila.  54 ; 
Adee  v.  Campbell,  79  N.  Y.  53,  affg.  14 
Hun  551  ;  but  include  a  first  cousin  en, 
ventre  sa  mire.  Morrow  e.  Scott,  7  Ga. 
535.  So,  by  the  canon  law  the  grand- 
children of  an  aunt  take  in  preference 
to  great-grandchildren  of  a  brother. 
Wetter  v.  Habersham,  60  6a.  193. 

Half  blood.  Whole  blood  and  half 
blood  are  equally  entitled  in  the  distri- 
bution of  personal  property,  whether 
brothers  or  sisters,  Seekamp  v.  Ham- 
mer, 3  Harr.  &  J.  9 ;  Preston  ».  Hos- 
kins,  3  Yeates  545 ;  Stallworth  «. 
Stallworth,  39  Ala.  76;  nephews  or 
nieces,  Matter  of  Southworth,  6  Dem. 
316  ;  or  more  remote  kindred,  Lar?i- 
bee  V.  Tucker,  116  Mass.  563  ;  Hatch  v. 
Hatch,  31  Vt.  450  ;  Edwards  v.  Barks- 
dale,  3  Hill  Ch.  416  ;  Hallett  v.  Hare, 
5  Paige  315  ;  except  where  the  property 
is  restricted  to  the  blood  of  the  donor. 
Armington  v.  Armington,  38  Ind.  74  ; 
Rowley  «.  Stray,  33  Mich.  70.  And 
next  of  kin  of  the  half  blood  take  to 
the  exclusion  of  more  remote  kindred 
of  the  whole  blood.  Pond  v.  Irwin,  113 
Ind.  343.  Brothers  and  sisters  of  the 
half  blood  take  personal  property  as 
next  of  kin  of  each  other.  Brown  ». 
Brown,  1  Chip.  360.  But  in  some 
states,  as  by  the  civil  law,  the  whole 
blood  is  preferred  to  the  half  blood. 
City  Council  of  Charleston  «.  Hager- 
meyer,  Riley  Ch.  117 ;  Wardlow  v. 
Miller,  69  Tex.  395. 

Illegitimate  children.  An  illegitimate 
child  may  inherit  from  anyone  from 
whom  his  mother  might  have  inherited, 
Jenkins  v.  Drane,  121  111.  317;  e.  g., 
from  his  mother's  uncle,  Dickinson's 
Appeal,  42  Conn.  491  ;  or  from  her 
othsr  illegitimate  children.    Burlington 
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■».  Foshy,  6  Vt.  83  ;  Briggs  ®.  Greene, 
10  E.  I.  495.  In  some  states  his 
lawful  children  may  after  his  death 
take  his  share  in  the  estate  of  his 
mother's  lawful  children,  Sutton  «. 
Sutton,  87  Ky.  216  ;  Jenkins  «.  Drane, 
131  111.  317 ;  Elder  v.  Bales,  137  111. 
435  ;  S.  C.  118  111.  436  ;  or  from  her 
illegitimate  kindred  (to  the  exclusion 
of  more  remote  legitimate  kindred), 
Estate  of  Magee,  68  Cal.  414  ;  but  not 
in  New  Jersey.  Bussom  v.  Forsyth,  5 
Stew.  (N.  J.)  377.  Nor  will  the  statute 
enabling  an  illegitimate  child  to  inherit 
from  its  mother  be  extended  to  the 
child  of  such  child,  in  Massachusetts. 
Curtis  v.  Hewins,  11  Met.  294.  After 
being  legitimated  a  bastard  may  take 
from  his  father's  brother.  McKaine  «. 
Baskerville,  86  Tenn.  459.  A  bastard 
son  cannot  take  from  his  mother's  law- 
ful children,  Pratt «.  At  wood,  108  Mass. 
40  ;  nor  through  them  from_  their 
children,  Haraden  i>.  Larrabee,  113 
Mass.  431  ;  nor  from  her  father.  Wag- 
goner ».  Miller,  4  Ired.  480  ;  Matter  of 
Mericlo,  68  How.  Pr.  63. 

The  statute  of  Illinois  provides  that 
the  property  of  a  bastard  shall  go  to 
the  "mother  and  her  children,"  the 
decedent's  "next  of  kin,"  and  such 
words  include  her  illegitimate  kindred 
and  children,  Rogers  d.  Miller,  5  Biss. 
166  ;  and  in  like  statutes  of  other  states. 
Brewer  «.  Blougher,  14  Pet.  178.  In 
Louisiana,  she  takes  to  the  exclusion  of 
bastard  brothers  and  sisters,  Nolasco 
D.  Lurty,  13  La.  An.  100  ;  while,  in 
Virginia,  they  are  allowed  to  take  with 
her  (half  shares  as  of  the  half  blood), 
Garland  ».  Harrison,  8  Leigh  868  ;  and, 
in  North  Carolina,  her  legitimate  chil- 
firen  take  to  her  exclusion.  Flintham 
4).  Holder,  1  Dev.  Eq.  345. 

Adoption.  The  statutes  of  adoption 
generally  enable  the  adopted  child  to 
take  from,  but  not  through,  the  adoptive 
parents.    Meader  ».  Archer,  63  N.  H. 


314  ;  Keegan  «.  Geragbty,  101  HI.  36  ; 
Estate  of  Sunderland,  60  la.  732.  So, 
in  Vermont,  the  adoption  of  an  illegiti- 
mate child  makes  him  legitimate,  but 
gives  him  no  right  to  inherit  from 
collaterals  as  the  child  of  his  adoptive 
father.  Safford  «.  Houghton,  48  Vt. 
236.  But  the  children  of  an  adoptive 
child  take  as  lawful  grandchildren. 
Power  4).  Hafley,  85  Ky.  671. 

On  the  death  of  an  adopted  child 
without  issue  his  property  goes  to  the 
adoptive  parents  to  the  'exclusion  of 
their  children.  Estate  of  Dalsey,  17 
Phila.  437 ;  Barnhizel  v.  Ferrell,  47 
Ind.  335 ;  and  to  the  exclusion  of  his 
natural  heirs  so  far  as  the  property  has 
come  from  either  parent.  Davis  r>. 
King,  95  Ind.  1. 

Aliens — Escheat.  There  is,  in  gen- 
eral, no  restriction  upon  the  distribu- 
tion of  personal  property  to  alien  next 
of  kin.  They  take  to  the  exclusion  of 
any  beneficial  interest  in  the  executor 
where  the  property  is  not  disposed  of 
by  the  will.  Evans'  Appeal,  51  Conn. 
435.  In  TexaS;  where  the  intestate 
leaves  no  brother,  sister,  descendants, 
parents,  or  grandparents,  his  estate 
goes  half  to  his  paternal  next  of  kin, 
and  half  to  his  maternal  next  of  kin. 
McKinney  v.  Abbott,  49  Tex.  371. 

In  general,,  where  there  are  no  next 
of  kin,  the  property  escheats  to  the 
state.  Dorr  ®.  Commonwealth,  1  Mass. 
293;  Commonwealth  «.  Blanton,  3  B. 
Mon.  393.  There  is  no  legal  presump- 
tion of  want  of  heirs  from  a  prolonged 
absence  which  raises  the  presumption 
of  death.  Bank  of  Louisville  ».  Board, 
83  Ky.  319.  And  the  circumstantial 
evidence  of  such  absence  may  be  re- 
butted. Louisville  School  Board  ». 
Bank  of  Kentucky,  86  Ky.  150.  The 
burden  is  on  the  state  to  establish  an 
escheat.  Succession  of  Townsend,  40 
La.  An.  66  ;  Succession  of  Saloy,  44 
Id.  433. 
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SECTION  V. 
Of  distribution  when  the  intestate  was  domiciled  abroad,  f 

Hitherto  it  has  been  assumed  that  the  intestate  was,  at  the  time  of 
his  death,  domiciled  in  a  place  where  the  Statute  of  Distributions  is 
the  law  of  the  land. 

The  rule  is,  that  the  distribution  of  the  personal  estate  of  an  intes- 
Distribution  shall  tate  is  to  be  regulated  by  the  law  of  the  country  in 
tte  ""conntry  o?  which  he  was  a  domiciled  inhabitant  at  the  time  of  his 
domioii :  death  without  any  regard  whatsoever  to  the  place  either 

of  the  birth  or  the  death,  or  the  situation  of  the  property  at  that 
time  (e).  It  is  not,  however,  correct  to  say,  that  with  respect  to  the 
distribution  of  personal  property,  the  law  of  England  gives  way  to  the 
law  of  a  foreign  country  ;  but  that  it  is  part  of  the  law  of  England,, 
that  personal  property  *should  be  distributed  according  to  the  Jus: 
domicilii  (f).     If,  therefore,  a  man  die  domiciled  in  this  country,  and 


fSee  American  note  at  end  of  this 
Section. 

(e)  Enohin  v.  Wylie,  10  H.  L.  0. 1, 13. 
Doglioni  v.  Crispin,  L.  R.  1  H.  L.  301. 
Re  Trufort,  86  C.  D.  600.  However, 
"  the  law  of  the  country "  must  not 
always  be  understood  to  mean  the 
general  law  as  applicable  to  the  subjects 
thereof,  but  in  some  instances  the  par- 
ticular law  applicable  to  the  case  of 
foreigners  dying  domiciled  therein : 
Collier  v.  Rivaz,  3  Curt.  855.  Ante, 
p.  *304.  Maltass  v.  Maltass,  1  Robert. 
67,  72.  Ante,  p.  *304.  As  to  the  con- 
clusiveness of  the  judgments  of  the 
courts  of  domicil  in  the  courts  of  a 
foreign  country,  see  ante,  pp.  *305,  *306. 
As  to  the  sense  in  which  the  English 
law  adopts  the  law  of  the  domicil,  see 
Lynch  v.  Government  of  Paraguay, 
L.  R.  3  P.  &  D.  368.  The  rule  is, 
that  the  law  adopts  the  law  of  the 
domicil  as  it  stands  at  the  time  of  the 
death,  and  it  does  not  undertake  to 
adopt  and  give  effect  to  all  retrospective 
changes  that  the  legislative  authority  of 
the  foreign  country  may  make  in  that 
law  :  Ibid. 
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(/)  By  Abbott,  C.  J.,  in  Doe  a.  Var- 
dill,  5  B.  &  C.  451,  453.  The  rule  as  to 
the  lay?  of  domicil  has  never  been  ex- 
tended to  real  property  :  Doe  v.  Vardill, 
5  B.  ifc  C.  451.  S.  C.  in  Dom.  Proc. 
3  CI.  &  E.  571.  S.  C.  nomine  Birt- 
whistle  V.  Vardill,  7  CI.  &  F.  895.  But 
the  rule  laid  down  in  the  above  case, 
viz.,  that  a  child  born  out  of  wedlock, 
although  legitimated  by  the  subsequent 
marriage  of  his  parents,  cannot  inherit 
real  property  in  England,  relates  only 
to  the  case  of  descent  upon  an  intestacy, 
and  does  not  affect  the  case  of  a  devise 
of  real  estate  to  "  children."  Re  Gray's 
Trusts,  [1892]  3  Ch.  88.  As  we  have 
already  seen  (ante,  p.  *1866,  note  (?) ), 
a  child  legitimate  by  the  law  of  its 
father's  domicil,  but  illegitimate  accord- 
ing to  English  law,  is  entitled  to  a  share 
as  one  of  the  next  of  kin  in  the  personal 
estate  of  an  intestate  dying  domiciled  in 
England,  under  the  Statute  of  Distribu- 
tions. Re  Goodman's  Trusts,  17  C.  D. 
266  (reversing  the  decision  of  Jessel, 
M.  R.,  14  C.  D.  619). 
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administration  be  taken  out  to  him  here,  debts  due  to  him,  or  other  of 
his  personal  effects,  in  Scotland  or  abroad,  shall  be  distributed  accord- 
ing to  the  law  of  England  :  for  the  l&x  loci  rei  sitm  is  not  to  be  recog- 
nized {g).  On  the  other  hand,  if  a  man  domiciled  abroad  die  intestate, 
his  whole  property  here  is  distributable  according  to  the  laws  of  the 
country  where  he  was  so  domiciled  (A)  :  If  it  were  otherwise,  as  it 
*was  observed  by  Lord  Hardwicke,  in  Thorne  v.  "Watkins  (i),  it 
would  destroy  the  credit  of  the  public  funds ;  for  no  foreigner 
would  put  into  them,  if,  because  a  title  must  be  made  up 
by  administration  or  probate  of  the  Probate  Court  of  England,  the 
property  was  to  be  distributed  differently  from  the  laws  of  his  own 
country. 

Hence,  it  appears  that  a  different  doctrine  prevails  with  re- 
spect to  the  distribution  of  the  personal  estate  of  a  deceased, 
when  in  the  hands  of  an  executor  or  administrator,  from  that 
which  is  established  with  respect  to  the  grant  of  probate  or  ad- 
ministration, by  which  he  is  empowered  to  possess  himself  of 
such  estate  :  for,  with  regard  to  the  latter,  the  situs  of  the  property, 
as  it  has  appeared  in  an  earlier  part  of  this  treatise,  regulates  the 
jurisdiction  (k). 

It  must,  however,  be  borne  in  mind,  that  (as  there  has  already  been 

ig)  Thorne  v.  Watkins,  3  Ves.  Sen.  proved,    in    England,     bequeathed    a 

35.    Re  Ewin,  1  Crompt.  &  Jerv.  156,  legacy    to    a   married  woman,   whose 

by  Bayley,  B.  domicil,  as  well  as  that  of  her  husband, 

ih)  But  it  must  be  remembered,  that  was  in  Scotland  :    The  husband  died  a 

as  the  validity  of  a  testamentary  disposi-  few  months  after  the  testator,  without 

tion  of  an  English  leasehold  is  governed  having  received  the  legacy  ■  After  his. 

by  the  law  of  England,  and  not  by  the  death  the  executors  of  the  testator,  with 

law  of  the  testator's  domicil  (Freke  v.  knowledge  qf  the  before  mentioned  cir- 

Lord  Carbery,  L.   E.  16  Eq.  461),   so  cumstances,  of  the  domicil,  paid  the 

leaseholds  in  England  devolve,  in  the  legacy  to  the  widow :  It  was  proved 

case  of  intestacy,  upon  the  person  en-  that,  according  to  the  Scotch  law,  the 

titled  according  to  the  English  Statute  payment  should  have  been  made  to  the 

of  Distributions.     Duncan  v.  Lawson,  husband's     personal     representatives : 

41  C.  D.  394.     See  also  In  the  Goods  of  Nevertheless,   it  was  held  by  Knight 

Gentili,  Jr.  Rep.  9  Eq.  541,  in  the  judg-  Bruce,  V.-C,  that   in  the  absence  of 

ment  in  which  Warren,  J.,   refers  to  proof  that  the  executors  knew  the  Scotch 

Preke  «.   Lord   Carbery  as  a  distinct  law  on  the  subject,  the  payment  to  the 

authority  that  the  succession  to  chattels  widow  was  a  good  payment, 

real  depends  upon  the  lex  loci.     See  also  (0  2  Ves.  Sen.  37. 

De  Fogassieras  «.  Duport,  11  L.  R.  Ir.  {k)  See    Accord,    per   Wood,    V.-C, 

133.     See  further  Leslie  i>.   Baillie,  3  in     Campbell     v.     Beaufoy,      Johns. 

Y.  &  Coll.  Ch.  C.  91,  in  which  case  a  336. 
testator  who  died,  and  whose  will  was 
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occasion  to  point  out  (Z) ),  although  the  right  to  succession  is  to  be 
Although  right  to  '"egulated  according  to  the  law  of  the  country  where 
?ateT°bv'"iaw'^of  *^'®  deceased  was  domiciled,  yet  the  administration 
-domicii  of  de-  qJ'  fjig  estate  must  be  in  the  country  in  which  possession 
-administration  of  of  it  is   taken   and   held  under   lawful   authority.     In 

the  estate  must  be  ^  ^  _  ^  •' 

in    the  country  performing  this  duty,  the  court  in  which  the  estate  is 

wliere  possession    ^  .        °  "^ ' 

of  it  is  taken.  administered  will  be  guided  by  the  law  of  the  domicii, 
and  must  ascertain  for  itself  what  the  rights  of  the  parties  are- under 
that  law  (w).  *Lord  Westbury,  in  Enohin  v.  Wylie  {n),  says  :  "I 
hold  it  to  be  now  put  beyond  all  possibility  of  question  that  the 
administration  of  the  personal  estates  of  the  deceased  belongs  to  the 
Court  of  the  country  where  the  deceased  was  domiciled  at  his  death. 
All  questions  of  testacy  and  intestacy  belong  to  the  judge  of  the 
domicii.  In  short,  the  Court  of  the  domicii  is  the  forum  concursus  to 
which  the  legatees  under  the  will  of  a  testator  or  the  parties  entitled 
to  the  distribution  of  the  estate  of  an  intestate  are  required  to  resort." 
But,  as  Mr.  Justice  Stirling  points  out  in  his  judgment  in  Re  Tru- 
fort  (o),  this  statement  of  the  law  by  Lord  "Westbury  has  not,  in  its 
•entirety,  met  with  complete  acceptance,  and  in  particular,  it  has  been 
more  than  once  criticised  by  Lord  Selborne,  whose  views  are  perhaps 
most  fully  stated  in  the  case  of  Ewing  v.  Orr-Ewing  {p),  where  he 
says  :  "  So  far  as  relates  to  domicii  it  has  always  appeared  to  me  to  be 
clear  that  the  domicii  of  a  deceased  testator  or  intestate  cannot  in 
principle  furnish  any  governing  or  necessary  rule  except  for  the  pur- 
pose of    determining  the  succession    to  movable    estate.     For  that 

(0  Ante,  pp.  *367,  *368.  claim  against  the  estate  except  through 

{m)  Preston  v.  Lord  Melville,  8  CI.  &  the  intervention  of  such  legal  personal 

r.  1.    Ante,  p.  *305.    Ibid,  note  (/).  representative.      Eames  v.   Hacon,   16 

See  Accord,  per  Lord  Cranworth,   in  C.  B.  407.    Affirmed  on  appeal,  18  C.  D. 

Enoliin    v.  Wylie,   10   H.    L.    C.   19.  347.    Where  the  Probate  Division  of 

Ewing  J}.  Orr-Ewing,  9  App.  Cas.  34.  the  High  Court  of  Justice  had  granted 

10  App.  Cas.  453.     See  also  the  Carron  a  general  probate  of  a  will  of  a  Scotch 

Iron  Company  v.  Maclaren,  5  H.  L.  C.  testator,  the  Chancery  Division  made 

456,  per  Lord  St.  Leonards.    But  it  lias  the  ordinary  decree  for  the  administra- 

been  held  (following  the  dicta  of  Lord  tion  of  the  personal  estate  of  the  tes- 

Westbury   in    Enohin    i>.    Wylie,   uH  tator  without  limiting  it  to  the  English 

supra)  that  the  legal  personal  represen-  assets,  and  notwithstanding  the  opposi- 

tative  constituted  by  the  forum  of  domi-  tion  of  a  majority  of  the  executors  : 

cil  of  a  deceased  person  is  entitled  to  Stirling-Maxwell  v.  Cartwright,  9  C.  D. 

receive   the    personal    estate    of    the  173.     11  C.  D.  523. 

deceased  got  in  through  any  letters  of  (n)  10  H.  L.  C.  1. 

administration,  wherever  they  may  be,  (o)  36  C.  D.  600. 

and  the  next  of  kin  cannot  make  any  {p)  10  A.  C.  453,  503. 
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purpose  recourse  must  be  had  not  always  or  necessarily  to  the  Courts 
but  always,  and  necessarily,  to  the  law  of  the  domicil.  The  succession 
being  once  ascertained,  the  rights  i-esulting  therefrom  belong  to,  and 
follow,  the  person  of  the  living  successor,  and  not  the  dead  prede- 
cessor. It  has  never  been  held  that  the  forum  in  which  such  rights 
may  be  vindicated  depends  upon  the  domicil  either  of  the  plaintiff  or 
defendant  in  any  action  or  suit,  and  if  the  domicil  of  the  living  man, 
whose  rights  and  liabilities  are  in  question,  is  for  that  purpose  imma- 
terial, I  am  unable  to  understand  how  the  place  in  which  those  rights 
are  to  be  protected  or  those  liabilities  enforced  can  necessarily  depend  on 
the  domicil  of  the  deceased.  .  .  The  duty  of  administration  is  to  be  dis- 
charged *by  the  Courts  of  this  country,  though  in  the  performance  of 
that  duty  they  will  be  guided  by  the  law  of  domicil."  Lord  Cranworth, 
in  Doglioni  v.  Crispin  (cf),  says  :  "  No  principle  can  be  better  established 
than  that  the  administration  of  the  personal  estate  of  a  deceased  person 
belongs  exclusively  to  the  country  in  which  he  is  domiciled  at  his 
•death.  The  Courts  of  that  country  must  decide  who  is  entitled,  and 
fi"om  their  decision  there  can  be  no  appeal.  It  does  not  always  happen, 
as  is  the  case  here,  that  the  claim  of  the  party  litigating  in  our  Courts 
has  been  actually  raised  and  decided  in  the  Courts  of  the  country  of 
the  domicil.  It  is  therefore  often  matter  of  necessity  that  our  Courts 
should  receive  evidence  from  learned  foreigners  as  to  what  the  law  of 
domicil  is.  Such  evidence  is,  in  general,  far  from  satisfactoi-y,  but  it 
often  happens  that  no  better  evidence  can  be  obtained,  and  then  the 
Courts  here  must  ascertain,  from  the  conflicting  testimony,  as  well  as 
they  can,  what  the  law  is  on  which  they  must  act.  But  here  we  are 
left  in  no  doubt.  The  title  of  the  respondent  has  been  fully  adjudi- 
cated upon  by  the  Courts  of  his  domicil  after  long  and  careful  con- 
sideration, and  by  their  decision  we  are  bound."  Mr.  Justice  Stirling, 
in  his  judgment  in  Re  Trufort,  after  citing  the  above  quoted  passages 
from  the  judgments  of  Lord  Westbury,  Lord  Selborne  and  Lord  Cran- 
worth, says,  that  the  rule  to  be  extracted  from  these  cases  appears  to 
be  this,  that  although  the  parties  claiming  to  be  entitled  to  the  estate 
of  a  deceased  person  may  not  be  bound  to  resort  to  the  tribunals  of 
the  country  in  which  he  was  domiciled,  and  although  the  courts  of 
this  countiy  may  be  called  upon  to  administer  the  estate  of  a  deceased 
person  domiciled  abroad,  and  may  in  such  a  case  be  bound  to  ascertain 
as  best  they  can  who,  according  to  the  law  of  the  domicil  are  entitled 
to  the  estate,  yet  where  the  title  has  been  adjudicated  upon  by  the 
courts  of  the  domicil  such  adjudication  is  binding  upon  and  must  be 
(g)  L.  R.  1  H.  L.  301,  314. 
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followed  by  the  courts  of  tliis  country  («•)  ;  even  *if  the  judgment  of 
the  foreign  court  has  by  default  of  the  party  complaining  of  the  judg- 
ment proceeded  on  a  mistake  as  to  the  English  law  (s)  ;  or  the  whole 
of  the  facts  were  not  before  the  foreign  tribunal  (t)  ;  for  the  courts  of 
this  country  do  not  sit  to  hear  appeals  from  foreign  tribunals,  and  if 
the  decision  of  the  foreign  tribunal  is  wrong  recourse  must  be  had  to 
the  mode  of  appeal  provided  in  the  foreign  country  (li). 

^    It  remains  to  ascertain,  what  shall  constitute  a  domi- 

rulee    for    ascer-      .         .  .        . 

taming  the  dom-  cil  With  respect  to  the  proper  application  of  the  above 
rule  (a;). 

A  man's  domicil  is,  prima  facie,  the  place  of  his  residence  :  but  this 
may  be  rebutted  by  showing  that  such  residence  is  either  constrained 
from  the  necessity  of  his  affairs,  or  transitory  (y).  On  this  subject, 
the  following  propositions  may  be  stated  as  deducible  from  the 
adjudged  cases  : 

*1.  Though  a  man  may  have  two  domioils  for  some  purposes,  he 
can  have  only  one  for  the  purpose  of  succession  (z). 


(r)  Enohin  ®.  Wylie,  10  H.  L.  C.  1. 
Ewing  a.  Orr-Ewing,  10  App.  Cas.  453. 
Doglioni  «.  Crispin,  L.  R.  1  H.  L.  301. 
Re  Trufort,  86  0.  D.  600. 

(«)  Castrique  «.  Imrie,  L.  R.  4  H.  L. 
^  414.  Godard  v.  Gray,  L.  R.  6  Q.  B. 
139. 

{t)  De  Cosse  Brissac  ».  Rathbone,  6 
H.  &  N.  301. 

(«)  Bank  of  Australasia  «.  Nlas,  16 
Q.  B.  717.  See  ante,  Pt.  I.  Bk.  IV. 
Ch.  II.  Sect.  VI. 

(a;)  On  this  subject  generally,  see  the 
erudite  and  valuable  treatise  on  the 
Law  of  Domicil,  by  Dr.  Robert  Philli- 
more. 

(jj)  Bempde  «.  Johnstone,  3  Ves.  301, 
202,  by  Lord  Loughborough.  With 
respect  to  the  effect  of  time  in  constitut- 
ing a  domicil,  see  the  judgment  of  Sir 
Wm.  Scott  in  The  Case  of  the  Har- 
mony, %  Rob.  Adm.  Rep.  324,  and  The 
Case  of  the  Ann,  1  Dods,  Adm.  Rep.  221. 
See  further,  as  to  what  shall  constitute 
a  domicil,  Stanley  v.  Bernes,  3  Hagg. 
373.  Moore  «.  Darell,  4  Hagg.  346. 
Re  Bruce,  3  Cr.  &  Jerv.  436.  Tidswell 
[*1392]  [*1393] 


V.  Bowyer,  7  Sim.  64.  Maltass  v.  Mal- 
tass,  1  Robert.  67.  Whicker  ».  Hume, 
13  Beav.  366.  7  H.  L.  C.  134.  Heath 
e.  Samson,  14  Beav.  441.  Anderson  «. 
Laneuville,  9  Moo.  P.  C.  325.  Bremer 
V.  Freeman,  10  Moo.  P.  C.  306.  S.  C. 
Dea.  &  Sw.  193.  Atty.-Gen.  «.  Kent, 
1  Hurl.  &  C.  13.  Atty.-Gen.  «.  Rowe, 
iUd.  31.  President  of  the  United 
States  v.  Drummond,  83  Beav.  449. 
Atty.-Gen.  i).  Fitzgerald,  3  Drew.  610. 
See  also  the  definition  of  domicil  stated 
by  Lord  Wensleydale,  in  Whicker  n. 
Hume,  7  H.  L.  C.  164,  ctz.,  "Habita- 
tion [by  a  man]  in  a  place  with  the 
Intention  of  remaining  there  forever, 
unless  some  circumstances  should  occur 
to  alter  his  intention."  It  is  always 
material  in  determining  what  is  a  man's 
domicil,  to  consider  where  his  wife  and 
children  live  and  have  their  permanent 
place  of  residence,  and  where  his  estab- 
lishment is  kept  up.  Piatt  «.  Atty.- 
Gen.  of  New  South  Wales,  3  A.  C.  336. 
(«)  Somerville  «.  Somerville,  5  Ves. 
750,  786.  Forbes  «.  Forbes,  Kay,  341. 
Crookenden  ».   Fuller,  1   Sw.  &.  Tr. 
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2.  The  original  domicil,  or,  as  it  is  called,  \h^  forum  originis,  ox  the 
domicil  of  origin,  is  to  prevail,  until  the  party  has  not  only  acquired 
another,  but  has  manifested  and  carried  into  execution  an  intention  of 
abandoning  his  former  domicil,  and  taking  another  as  his  sole  dom- 
icil (a). 

By  the  expression  forum  originis,  or  domicil  of  origin,  here 
used,  is  not  meant  the  domicil  of  birth  :  for  the  mere  acci- 
dent of  birth  in  any  particular  place  cannot  in  any  degree  affect 
the  domicil :  If  the  son  of  an  Englishman  is  born  upon  a  journey 
in  foreign  parts,  his  domicil  would  follow  that  of  *his  father. 
The  domicil  of  origin  is  that  arising  from  a  man's  birth  and  con- 
nections {b). 

It  appears  from  the  terms  of  the  proposition  under  consideration, 
that  such  a  domicil  cannot  be  lost  by  mere  abandonment.  It  is  not  to 
be  defeated  animo  merely,  but  animo  et  facto,  and  necessarily  remains 


441.  With  respect  to  contemporary 
domicils,  the  following  distinction  is 
recognized  by  foreign  jurists,  and 
seems  to  have  met  with  the  concur- 
rence of  Lord  Alvanley,  in  the  above 
case  of  Somerville  v.  Somerville,  5  Ves. 
750,  789,  viz.,  that  a  person  not  under 
an  obligation  of  duty  to  live  in  the 
capital  in  a  permanent  manner,  as  a 
nobleman  or  gentleman,  having  a  man- 
sion house,{his  residence  in  the  country, 
and  resorting  to  the  metropolis  for  any 
particular  purpose,  or  for  the  general 
purpose  of  residing  in  the  metropolis, 
shall  be  considered  domiciled  in  the 
country  :  on  the  other  hand,  a  mer- 
chant, whose  business  lies  in  the  metrop- 
olis, shall  be  considered  as  having  his 
domicil  there,  and  not  at  his  country 
residence.  See  also  Forbes  v.  Forbes, 
Kay,  341.  Aitchison  «.  Dixon,  L.  R. 
10  Eq.  589,  595.  See  also  S.  0.  as  to 
a  domicil  being  gained  by  the  perma- 
nent residence  of  a  man's  wife. 

(a)  Somerville  v.  Somerville,  5  Ves. 
750,  787.  Re  Bruce,  2  Or.  &  Jerv.  436, 
445,  per  Bayley,  B.  De  Bonneval  «. 
De  Bonneval,  1  Curt.  856.  Atty.-Gen. 
«.   Dunn,  6   Mees.   &    W.   511.     Dal- 


housie  V.  M'Douall,  7  CI.  &  F.  817. 
Munro  v.  Munro,  ibid.  843.  Brown  v. 
Smith,  15  Beav.  444.  A  change  of 
domicil  must  be  a  residence  sine  animo 
revei-tendi;  a  temporary  residence  for 
purposes  of  health,  travel,  or  business, 
does  not  change  the  domicil.  Also 
every  presumption  is  to  be  made  in 
favor  of  the  original  domicil.  No 
change  can  occur  without  an  actual 
residence  in  a  new  place.  No  new 
domicil  can  be  olitained  without  a  clear 
intention  of  abandoning  the  old.  Lau- 
derdale Peerage  Case,  10  A.  C.  693. 
Again,  in  Bell  v.  Kennedy,  L.  R.  1  Sc. 
App.  307,  810,  Lord  Cairns  says,  "  the 
law  is  clear  beyond  all  doubt  with 
regard  to  the  domicil  of  birth,  that  the 
personal  status  indicated  by  that  term 
clings  and  adheres  to  the  subject  of  it 
until  an  actual  change  is  made  by  which 
the  personal  status  of  another  domicil 
is  acquired."  Per  Lord  Chelmsford, 
"it  is  for  the  parties  who  rely  on  a 
change  of  domicil  to  prove  that  such 
change  took  place,"  ibid.  319. 

(5)  Somerville  i).  Somerville,  5  Ves. 
787.    Forbes  v.  Forbes,  Kay,  341. 
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until  a  subsequent  domicil  be  acquired  (c)  ;  unless  the  party  die  in 
itinere  toward  an  intended  domicil  [d). 

8  Eq..  631,  per  James,  V.-C.  The  pre- 
sumption of  law  is  against  the  intention 
to  abandon  the  domicil  of  origin,  and 
that  although  the  length  of  residence  in 
a  foreign  country  per  se  according  to. 
time  and  circumstances  raises  a  pre- 
sumption of  intention  to  abandon  the 
domicil  of  origin  and  to  acquire  a  new 


(c)  De  Bonneval  «.  De  Bonneval,  1 
Curt.  857.  Atty.-Gen.  ».  Dunn,  6 
Mees.  &  W.  511.  Bell  ■».  Kennedy,  L. 
R.  1  Sc.  App.  307.  The  acquisition  of 
a  domicil  does  not  simply  depend  upon 
the  residence  of  the  party  ;  the  fact  of 
residence  must  be  accompanied  by  an 
intention  of  permanently  residing  in  the 
new  domicil,  and  of  abandoning  the 
former :  Do  Bonneval  «.  De  Bonneval, 
Curt.  863,  864.  Re  Patience,  39  C.  D. 
976.  Accordingly,  in  Aikman  v.  Aik- 
man,  3  Macq.  877,  Lord  Wensleydale, 
laid  down  that  "every  man's  domicil  of 
origin  must  be  presumed  to  continue 
until  he  has  acquired  another  sole 
domicil  by  actual  residence  with  the 
intention  of  abandoning  his  domicil  of 
origin."  This  is  contrary  to  the  doc- 
trine advanced  in  Story's  Conflict  of 
Laws,  c.  3,  s.  46,  where  it  is  said,  that 
"  if  a  person  has  actually  removed  to 
another  place,  with  an  intention  of  re- 
maining there  for  an  indefinite  time, 
and  as  a  place  of  fixed  present  domicil, 
it  is  to  be  deemed  his  place  of  domicil, 
notwithstanding  he  may  entertain  a 
floating  intention  to  return  (to  his  native 
country)  at  some  future  period."  But 
Lord  Wensleydale's  statement  of  the 
law  has  been  adopted  by  the  highest 
authorities,  and  it  appears  to  be  now 
settled,  that  in  order  to  acquire  anew 
domicil  a  man  must  intend  "  quatenus 
in  illo  exiiere  patriam :  "  Sloorhouse  v. 
Lord,  10  H.  L.  C.  373.  S.  C.  nomine 
Lord  V.  Colvin,  4  Drewr.  366.  The  ex- 
pression " exiure  patriam"  is  unfor- 
tunate, since  the  question  of  domicil  is 
a  question  of  residence  and  not  of 
citizenship.    Haldane  v.  Eckford,  L.  R. 


domicil,  still  such  presumption  may  be 
rebutted  by  facts  showing  that  there 
was  no  such  intention.  A  change  of 
domicil  is  not  to  be  inferred  from  the 
fact  of  a  lengthened  residence  in  a 
foreign  country.  To  constitute  a 
change  of  domicil  it  must  be  animo  et 
facto.  Hodgson  v.  De  Beauchesne,  13 
Moo.  P.  C.  385.  Re  Capdevielle,  3  H. 
&  C.  985.  Atty.-Gen.  v.  Blucher  de 
Wahlstatt,  3  H.  &  C.  374.  Jopp  v. 
Wood,  34  Beav.  88  ;  afBrmed  by  the 
Lords  Justices,  L.  J.  34  (N.  S.)  Ch.  31. 
"Whicker  «.  Hume,  7  H.  L.  C.  159,  by 
Lord  C;'anworth.  See  also  Crooken- 
den  ®.  Fuller,  1  Sw.  &  Tr.  441.  King 
V.  Poxwell,  3  C.  D.  518.  If  the  animus 
and  factum  are  both  satisfactorily 
proved,  the  permanent  residence  abroad 
will  operate  as  a  change  of  domicil, 
notwithstanding  such  residence  was 
occasioned  by  mere  preference  of 
climate,  or  by  the  opinion  that  the 
habits  of  the  country  may  be  better 
suited  to  the  health  than  those  of  the 
country  which  has  been  quitted  :  Hos- 
kins  «.  Matthews,  8  De  G.  M.  &  G.  13. 
Brunei  «.  Brunei,  L.  R.  13  Eq.  398. 
Haldane  «.  Eckford,  L.  R.  8  Eq.  631. 
Stevenson  «.  Masson,  L.  R.  17  Eq.  78. 
Urquhart  «.  Butterfield,  37  C.  D.  357. 
It  should  be  observed  that  a  man  can- 
not retain    his   original  domicil  by  a 


(d)  Munroe  v.  Douglas,  5  Madd.  405. 
Forbes  v.  Forbes,  Kay,  341.  But  see 
as  to  this  last  qualification  of  the  doc- 
trine, Story's  Conflict  of   Laws,  Ch. 


xli.  s.  481,  a.  p.  707,  note  (3),  3nd 
edition.  See  also  In  the  Goods  of 
Bianchi,  3  Sw.  &  Tr.  16.  In  the  Goods 
bf  Raffenel,  ibid.  49. 
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*3.  The  proposition  last  stated  is  equally  true  of  an  acquired  as  of 
an  original  domicil.  The  domicil  of  origin  having  been  abandoned 
and  a  new  domicil  acquired,  the  new  domicil  may  be  abandoned  and  a 
third  domicil  acquired  (e)  :  But  an  acquired  domicil  cannot  be  lost 
by  mere  abandonment,  but  continues  until  the  intention  of  another 
change  of  domicil  is  carried  into  execution  (/").  Again,  the  domicil 
mere  declaration  of  his  intention  to  do      found  the  political  with  the  civil  status. 


so,  if  he  so  acts  as  to  change  it :  Be 
Steer,  3  H.  &  N.  594.  Doucet  b.  Geog- 
hegan,  9  C.  D.  441.  The  intention 
required  to  effect  a  change  of  domicil 
(as  distinguished  from  the  acts  embody- 
ing it)  is  an  intention  to  settle  in  a  new 
country  as  a  permanent  home,  and  this 
is  suiHoient  without  any  intention  to 
change  the  civil  status,  and,  serrible,  even 
if  an  intention  not  to  change  the  civil 
status  be  proved.  Douglas  ».  Douglas, 
L.  R.  13  Eq.  617.  As  to  the  value  of 
conversations  and  declarations  as  evi- 
dence of  a  change  of  domicil,  see 
Crookenden  «.  Fuller,  1  Sw.  &  Tr. 
441,  450. 

(«)  De  Bonneval  «.  De  Bonneval,  1 
Curt.  864. 

(/)  Munroe  v.  Douglas,  5  Madd.  379. 
Stanley  v.  Bernes,  3  Hagg.  378.  Craigie 
V.  Lewin,  3  Curt.  433.  Commissioners 
of  Charitable  Donations  v.  Devereux, 
13  Sim.  14.  TJdny  «.  Udny,  L.  R.  1 
Sc.  App.  441.  Bradford  ».  Young,  39 
C.  D.  617.  Re  Marrett,  36  C.  D.  400. 
In  Udny  v.  Udny  many  important  doc- 
trines were  laid  down  by  several  mem- 
bers of  the  House,  which  it  is  deemed 
desirable  should  be  introduced  into  this 
work,  and  they  will,  therefore,  be  found 
below. 

By  Lord  Westbury :— Every  indivi- 
dual has,  at  his  birth,  become  the  sub- 
ject of  some  particular  country  by  the  tie 
of  national  allegiance,  which  fixes  his 
political  status,  and  becomes  subject  to 
the  law  of  the  domicil  which  determines 
his  civil  status.  To  suppose  that  for  a 
change  of  domicil,  there  must  be  a 
change  of  national  allegiance,  is  to  con- 


and  to  destroy  the  distinction  between 
patriam  and  domicilium.  [See  also  Bru- 
nei V.  Brunei,  L.  R.  13  Eq.  398.] 

By  the  Lord  Chancellor  (Lord  Hather- 
ley) : — A  man  may  change  his  domicil 
as  often  as  he  pleases  but  not  his  alle- 
giance. Exuere  patriam  is  beyond  his- 
power  :  [Dictum  of  Lord  Kingsdown 
in  Moorhouse  v.  Lord,  qualified]. 

Per  Lord  "Westbury  : — It  is  a  settled 
principle  that  no  man  shall  be  without 
a  domicil,  and  to  secure  this  end  the 
law  attributes  to  every  individual  as 
soon  as  he  is  born,  the  domicil  of  the 
father,  if  the  child  is  legitimate,  or  the 
domicil  of  the  mother,  if  the  child  be 
illegitimate.  This  is  called  the  domicil 
of  origin,  and  is  involuntary.  It  is  the 
creation  of  law — not  of  the  party.  It 
may  he  extinguished  by  an  act  of  law, 
as,  for  example,  by  sentence  of  death  or 
exile  for  life,  which  puts  an  end  to  the 
status  cirilis  of  the  criminal.  But  it. 
cannot  be  destroyed  by  the  will  and 
act  of  the  party. 

Domioils    of    choice  and    origin    dis- 
tinguished. 

Domicil  of  choice  is  the  creation  of 
the  party.  When  a  domicil  is  acquired, 
the  domicil  of  origin  is  in  abeyance ; 
but  it  is  not  absolutely  extinguished  or 
obliterated.  When  a  domicil  of  choice 
is  abandoned,  the  domicil  of  origin  re- 
vives—a special  intention  to  revert  to  it 
being  unnecessary.  [King  v.  Foxwell, 
3  C.  D.  518.] 

Per  Lord  Chelmsford  : — Story  says, 
that  the  moment  a  foreign  domicil  is' 
abandoned,  the  native  domicil  is  re- 
[*1395] 
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of  origin  *does  not  revive  until  an  acquired  domicil  has  been  aban- 
doned, animo  et  facto  {g). 

*As  an  example  of  what  shall  constitute  an  acquired  domicil,  it  may 
be  mentioned  that  a  residence  in  India,  for  the  purpose  of  following  a 
profession  there  in  the  service  of  the  East  India  Company,  creates  a 
new  domicil  (A). 


acquired.  The  word  "  re-acquired  "  is 
an  inaccurate  expression.  The  mean- 
ing is,  that  the  abandonment  of  an 
acquired  domicil  ipso  facto  restores  the 
domicil  of  origin.  If,  after  having  ac- 
quired a  domicil  of  origin,  a  man  aban- 
dons it  and  travels  in  search  of  another 
domicil  of  choice,  the  domicil  of  origin 
comes  instantly  into  action,  and  con- 
tinues until  a  second  domicil  of  choice 
has  been  acquired. 

Per  Lord  Westbury  :  —  A  natural 
born  Englishman  may  domicil  himself 
in  Holland,  but  if  he  breaks  up  his  es- 
tablishment there  and  quits  Holland, 
declaring  that  he  never  will  return,  it 
is  absurd  to  suppose  that  his  Dutch 
domicil  clings  to  him  until  he  has  set  up 
his  tabernacle  elsewhere. 

Legitimation    per     aubsequens    matri- 
monium. 

By  the  Lord  Chancellor  (Lord  Hather- 
ley) :  —  The  status  of  the  child,  with 
respect  to  its  capacity  to  be  legitimated 
by  the  subsequent  marriage  of  its 
parents,  depends  wholly  on  V[xe  status 
of  the  putative  father,  not  on  that  of 
the  mother.  According  to  English  law, 
where  at  the  time  of  the  bastard's  birth, 
the  father  has  his  domicil  in  England, 
no  subsequent  change  of  domicil  can 
render  practicable  the  bastard's  legiti- 
mation. 

It  may  here  further  be  observed,  on 
the  subject  of  Domicil,  that  if  a  man, 
at  the  time  he  attains  his  majority,  is  of 
unsound  mind,  or  remains  in  that  state 
continuously  up  to  the  time  of  his 
death,  the  incapacity  of  minority,  never 
having  been  followed  by  adult  capacity, 
[*1396]        [*1397] 


will  continue  to  confer  upon  the  father 
the  right  of  choice  in  the  matter  of 
domicil  for  his  son,  and  a  change  of 
domicil  by  the  father  will  usually  pro- 
duce a  similar  change  of  domicil  as  re- 
gards the  lunatic  sou.  It  has  been  also 
held,  that  the  mere  residence  as  a 
consular  officer  in  a  foreign  country 
gives  rise  to  no  inference  of  a  domicil 
in  that  country.  But  if  one  already 
domiciled  and  resident  in  such  country 
accept  an  office  in  the  consular  service 
of  another  country,  he  does  not  thereby 
destroy  his  domicil :  Sharpe  «.  Crispin, 
L.  R.  1  P.  &  D.  611.  Urquhart  v. 
Butterfield,  37  C.  D.  357. 

(g)  Craigie  «.  Lewin,  3  Curt.  435  :  In 
that  case  a  native  Scotchman,  having 
by  employment  in  the  East  India  Com- 
pany's service,  acquired  a  domicil  in 
India,  it  was  held  that  by  his  return  to 
Scotland,  animo  manendi,  his  original 
domicil  did  not  revive,  the  party  still 
holding  his  commission  and  being  liable 
to  be  called  upon  to  return  to  India, 
and  intending  to  return  if  called  on  so 
to  do. 

(/i)  Munroe  ®.  Douglas,  5  Madd.  404. 
Bruce  ».  Bruce,  6  Bro.  P.  C.  566,  Toml. 
edit.  Craigie  v.  Lewin,  3  Curt.  485. 
This  has  been  so  held  as  to  an  officer 
in  the  Indian  army,  where  the  duties 
of  his  appointment  necessarily  require 
residence  in  India  for  an  indefinite 
period,  (notwithstanding  he  has  prop- 
erty in  the  country  which  was  his  domi- 
cil of  origin) :  Forbes  v.  Forbes,  Kay, 
341.  But  it  is  otherwise  as  to  an  officer 
In  the  Queen's  army:  Atty.-Gen.  i\ 
Napier,  6  Exch.  317.  See  also  Brown 
«.   Smith,  15  Beav.   444.     Hodgson  «. 
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*4.  A  new  domicil  cannot  be  acquired  by  a  party's  own  act  during 
pupilage,  nor  until  tbe  party  is  mi  juris  (i).  Accordingly  a  married 
woman,  though  living  apart  from  her  husband,  has  no  power  to  change 
her  domicil  (k). 

5.  By  marriage,  the  domicil  of  the  husband  becomes  that  of  the 
wife  (l),  and  she  retains  it  after  the  death  of  her  husband  (m). 

6.  After  the  death  of  the  father,  children  remaining  under  the  care 
of  the  mother  follow  the  domicil  which  she  may  acquire,  and  do  not 
retain  that  which  their  father  had  at  his  death  until  they  are  capable 
of  gaining  one  by  acts  of  their  own  (n). 


De  Beauchesne,  13  Moo.  P.  C.  385. 
And  the  rule  that  a  British  subject 
does  not  by  entering  into  and  remain- 
ing in  the  military  service  of  the  Crown 
abandon  the  domicil  which  he  had 
■when  he  entered  into  the  service  applies 
to  an  acquired  domicil  as  well  as  to  the 
domicil  of  origin.  Re  Macreight,  30 
C.  D.  165.  See  further  as  to  the  ac- 
quisition of  an  Anglo-Indian  domicil, 
Hodgson  «.  De  Beauchesne,  13  Moo. 
P.  C.  385.  Moorhouse  v.  Lord,  10  H. 
L.  C.  373.  Jopp  v.  Wood,  34  L.  J. 
(N.  S.)  Ch.  313.  Allardice  ».  Onslow, 
33  L.  J.  (N.  S.)  Ch.  434.  Ex  parte 
Cunningham,  Re  Mitchell,  13  Q.  B.  D. 
418.  An  Anglo-Indian  is  not,  for  all 
pui-poses,  an  English  domicil :  Forbes 
V.  Forbes,  Kay,  341.  But  British  sub- 
jects resident  in  Chinese  territory  can- 
not acquire  in  China  a  domicil  similar 
to  that  existing  in  India,  and  commonly 
known  as  Anglo-Indian.  Re  Tootal's 
Trusts,  33  C.  D.  583;  nor  does  per- 
manent abode  at  Cairo  under  British 
protection  attract  to  a  man  an  Anglo- 
Egyptian  domicil.  Abdul-Messih  v. 
Farra,  13  App.  Cas.  431.  A  peer  of 
the  British  parliament  is  not  incapaci- 
tated from  acquiring  a  domicil  of  choice 
in  a  foreign  country  by  reason  of  his 
obligation  to  attend  the  House  of 
Peers  when  required.  Hamilton  v. 
Dallas,  1  0.  D.  357. 
(i)  Somerville  v.  Somerville,  5  Ves, 


787,  by  Lord  Alvanley.  Forbes  v. 
Forbes,  Kay,  341. 

(k)  Re  Daly's  Settlement,  35  Beav. 
456.  So  where  a  Scotch  court  pro- 
nounced a  decree  of  divorce  in  the  case 
of  an  English  iharriage,  where  there 
was  no  real  Scotch  domicil,  it  was  held 
that  the  decree  had  no  effect  either  as 
a  divorce  a  vinculo  or  a  mensa  et  thoro, 
so  as  to  render  the  wife  capable  of 
acquiring  a  domicil  different  from  her 
husband's :  Robins  v.  Dolphin,  1  Sw.  & 
Tr.  37.  S.  C.  nomine  Dolphin  li. 
Robins,  7  H.  L.  C.  390.  Whether  a 
wife  who  is  legally  divorced  a  mensa  et 
thoro  may  acquire  a  domicil  of  her  own, 
is  not  clear :  ibid,.  416,  by  Lord  Cran- 
worth. 

0  Warrender  «.  Warrender,  3  CI.  & 
Fin.  488.  Dalhousie  ».  M'Douall,  7  CI. 
&  Fin.  817.  Whitcomb  «.  Whitcomb, 
3  Curt.  351.  See  the  Count  de  Wall's 
Case,  6  Moo.  P.  C.  316. 

(»i)  See  Phillimore  on  the  Law  of 
Domicil,  Ch.  VI.  No.  XLI.,  et  seg. 
Gout  V.  Zimmerman,  5  Notes  of  Cas.  440. 

(«.)  Potinger  v.  Wightman,  3  Mer.  67. 
Johnstone  v.  Seattle,  10  CI.  &  F.  66, 
138,  per  Lord  Lyndhurst,  C,  and  Lord 
Campbell,  Accord.  But  it  is  only  dur- 
ing the  mother's  widowhood  that  she 
can  change  the  domicil  of  her  infant. 
See  Story's  Conflict,  s.  506,  note  (1). 
Whether  a  mere  guardian,  not  being  a 
parent,  can  chabge  the  domicil  of  his 
[*1398] 
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*The  rule  is,  however,  it  appears,  subject  to  the  condition  that  the 
domicil  shall  not  have  been  changed  for  the  fraudulent  purpose  of 
obtaining  an  advantage  by  altering  the  rule  of  succession  ;  And  it 
should  seem,  by  the  opinion  of  an  eminent  foreign  jurist  (o),  that  such 
fraud  will  be  presumed,  if  no  reasonable  motive  can  be  assigned  for 
the  change. 

It  must  be  mentioned,  before  leaving  this  subject,  that  in  the  case 
of  Curling  v.  Thornton  (^),  Sir  John  Nicholl  expressed  a  doubt 
■whether  a  British  subject  is  entitled  so  far  exuere  patriam,  as  to  select 
a  foreign  domicil  in  such  complete  derogation  of  his  British,  as  to 
render  his  property  in  this  country  liable  to  distribution  according  to 
any  foreign  law.  And  in  the  subsequent  case  of  Stanley  v.  Bernes  {q), 
the  same  learned  judge  said,  that  there  was  no  case  in  which  the  prop- 
erty of  a  British  subject,  dying  intestate  in  a  foreign  country,  had 
been  held  distributable  according  to  the  law  of  such  foreign  country. 
But  this  doubt  must  be  considered  as  settled  by  the  decision  of  the 
delegates  in  the  latter  case  (r),  and  it  is  now  fully  established,  with 
reference  to  the  present  subject,  that  a  natural-born  British  subject  may 
acquire  a  foreign  domicil :  and  further,  that  the  animus  revertendi, 
and  claim  to  be  considered,  and  treatment  as,  a  British  subject  will 
not  suffice  to  preserve  his  original  domicil  (s). 

A  domicil  in  India,  is,  in  legal  effect,  a  domicil  in  the  province  of 
Canterbury ;  and  the  law  of  England  is  therefore  *to  be  applied  to 
the  distribution  of  the  property  of  intestates  there  domiciled  {t).  At 
all  events  the  laws  of  England  and  India  are  now  the  same  as  regards 
the  validity  of  wills  ;  For  shortly  after  the  passing  of  the  new  Statute 
of  Wills  (1  Vict.  c.  26),  an  act  was  passed  by  the  legislature  in  India, 
assimilating  the  law  of  India  in  respect  of  wills  to  that  of  England  {u). 

By  Stat.  24  &  25  Vict.  c.  121,  s.  1  :  "Whenever  her  Majesty  shall 
by  convention  [x)  with  any  foreign  state  agree  that  provisions  to  the 

ward,  in  respect  of  the  right  of  succes-  («)  3  Hagg.  373.      Moore  v.  Darell, 

sion  to  his  estate,  is  a  disputed  point.  4  Hagg.  346. 

See  Story's  Conflict,  s.  505,  et  seq.    Phil-  («)  Ante,  p.*1397,  note  (A),  where  the 

limore,  Ch.  VII.  question  of  Anglo-Indian  domicil  is  dis- 

(o)  Pothier,  in  the  introductory  chap-  cussed, 

ter  to  his  treatise  on  the  Custom  of  («)  See  Craigie«.  Lewin,  3  Curt.  441. 

Orleans.  (x)  As  no  convention  with  any  for- 

(p)2  Aid.  17.  eign  state  has  as  yet  been  entered  into, 

(q)  3  Hagg.  441.  this  statute  is  inoperative. 

(r)  See  ante,  p.  *303. 
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effect  of  the  enactments  herein  contained  shall  be  applicable  to 
the  subjects  of  her  Majesty  and  of  such  foreign  34  &  ggyict  « 
state  respectively,  it  shall  be  lawful  for  her  Majesty  i^^i.  ^^^^^^  '^^^ 
by    any  order  in  council  to  direct,  and  it  is   hereby  3^"='  ^^'"2  ■"  a 

,  ,        .  ,  •'     foreign     country 

enacted,   that  from  and   after  the  publication  of  such  *»  be  deemed  to 

J         •       ii         -r        7  y-»  -X    .       ,  'ii&y^  acquired    a 

order  in  tne  ±ionaon   U-azette  no  Jirttish  subject  resi-  domicii      unless 

J.,,,         ,.  /.,.  ,  ,        ,.         ,„        .  resident  therefor 

dent  at  the  time  01  his  or  her  death  m  the  foreign  one  year  im- 
countiy  named  in  such  order  shall  be  deemed  under  any  Sg  'tiis^of'^'her 

,  ,1  .,,..,.  ,      death,     &c.:   and 

circumstances    to    nave     acquired   a   domioil   in   such  for  all  purposes  of 

,  1  1       T>    •^-   J         1  •      .       1     Ti    1  t  testate  or  intestate 

country,  unless  such  Jiritish  subject  shall  have  been  succession    shall 

_-T..  1  ,.        e  '  T        1  retain  the  domicii 

resident  in  such  country  tor  one  year  immediately  pre-  possessed  at  the 
ceding  his  or  her  decease,  and  shall  also  have  made  re^deln  fuch^for° 
and  deposited  in  a  public  office  of  such  foreign  country  *'8° <=°™''^y- 
(sucli  office  to  be  named  in  the  order  in  council),  a  declaration  in 
writing  of  his  or  her  intention  to  become  domiciled  in  such  foreign 
country  :  and  every  British  subject  dying  resident  in  such  foreign 
country,  but  without  having  so  resided  and  made  such  declaration  as 
aforesaid,  shall  be  deemed  for  all  purposes  of  testate  or  intestate 
succession  as  to  movables  to  retain  the  domicii  he  or  she  possessed 
at  the  time  of  his  or  her  going  to  reside  in  such  foreign  country  as 
aforesaid." 

Sect.  2.  "  After  any  such  convention  as  aforesaid  shall  have  been 
entered  into  by  her  Majesty  with  any  foreign  state,  it  ^^^  g 
shall  be  lawful  for  her  Majesty  by  order  in  council  to  ?^°t'°j®'g'  °"|'q 
direct,  *and  from  and  after  the  publication  of  such  order  Great  Britain  or 

'  .  ^  .  Ireland       to     be 

in  the  London  Gazette  it  shall  be  and  is  hereby  enacted,  deemed  to  have 

•^  '    acquired  a  domi- 

that  no  subject  of  any  such  foreign  country,  who  at  the  s'l    unless  resi- 

•'  •'  .  .  dent    therein   for 

time  of  his  or  her  death  shall  be  resident  in  any  part  of  one  year  immedi- 

''    '■  ately      preceding 

Great  Britain  or  Ireland  shall  be  deemed  under  any  his  or  her  death, 

■   .  •        &c. 

circumstances  to  have  acquired  a  domicii  therein, 
unless  such  foreign  subject  shall  have  been  resident  within  Great 
Britain  or  Ireland  for  one  year  immediately  preceding  his  or  her 
decease,  and  shall  also  have  signed  and  deposited  with  her  Majesty's 
Secretary  of  State  for  the  Home  Department,  a  declaration  in  writing 
of  his  or  her  desire  to  become  and  be  domiciled  in  England,  Scotland 
or  Ireland,  and  that  the  law  of  the  place  of  such  domicii  shall  regu- 
late his  or  her  movable  succession." 


f  Law  of  domicii.  The  distribution  of  wherever  the  property  may  be,  Ennis 
the  personal  property  of  the  intestate  is  ■».  Smith,  14  How.  400 ;  Harrall  v. 
governed  by  the  laws  of  his  domicii,      Wallis,  10  Stew.  (N.  J.)  458;  Hegeman 
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V.  Fox,  1  Redf.'297;  Guier«.  O'Daniel, 
1  Binn.  349  ;  Churchill  «.  Prescott,  3 
Bradf.  233  ;  "Warren  a.  Hofer,  13  Ind. 
167  ;  Lawrence  «.  Kittredge,  21  Conn. 
577  ;  Wilkins  v.  Elliott,  9  Wall.  740  ; 
Stevens  e.  Gaylord,  11  Mass.  256 ; 
Holcomb  f>.  Phelps,  16  Conn.  126; 
Eells  x>.  Holder,  2  McCrary  622  ;  Dawes 
».  Boylston,  9  Mass.  337;  Cade  v. 
Davis,  96  N.  C.  139  ;  Irving  ».  McLean, 
4  Blackf .  53 ;  Garland  v.  Rowan,  10 
Miss.  617  ;  Stout  ®.  McLeod,  3  McCord 
Ch.  354 ;  Atchison  u  Lindsay,  6  B. 
Mon.  86 ;  or  wherever  the  intestate  may 
die,  Estate  of  Miller,  3  Rawle  312; 
Johnson  ».  Copeland,  35  Ala.  521 ;  or 
his  distributees  reside.  Succession  of 
Circ§,  41  La.  An.  506 ;  Leach  ®.  Pills- 
bury,  IS  N.  H.  137;  although  held 
otherwise  in  Thiebaud  «.  Sebastian, 
10  Ind.  454.  But  the  law  of  the  place 
where  property  is  found  will  determine 
its  character,  Townes  «.  Durbin,  3 
Met.  (Ky.)  352 ;  Grote  ».  Pace,  72  Ga. 
302  ;  and  the  order  in  which  it  is  liable 
to  local  creditors.  Smith  «.  Union 
Bank,  5  Pet.  518  ;  Churchill  v.  Prescott, 
3  Bradf.  233;  Tucker  v.  Condy,  10 
Rich.  Eq.  12.  As  to  the  law  determin- 
ing preference  of  creditors,  see  p.  208, 
ubi  swpra.  As  to  the  domicil  of  an 
infant  intestate  being  that  of  its  deceased 
father  and  not  of  its  mother,  who  had 
remarried  and  removed  to  another  state, 
see  Mears  «.  Sinclair,  1  W.  Va.  185. 
After  the  share  has  vested  in  the  dis- 
tributee, its  liability  to  the  creditors  of 
the  distributee  will  be  determined  by 
the  law  of  his  domicil.  Moye  «.  May, 
8  Ired.  Eq.  131. 

Ancillary  administration.  When 
there  is  administration  in  several 
places,  each  administrator  is  primarily 
entitled  to,  and  must  account  for,  the 
assets  of  his  own  jurisdiction.  Giim- 
ball  V.  Patton,  70  Ala.  626.  But  the 
payment  of  a  debt  due  the  intestate  to  a 
foreign  administrator  even  in  the  place 
of  his  domicil  is  a  good  defense  against 


the  administrator  of  the  domicil,  if 
there  are  no  local  creditors  to  be  pro- 
tected. Wilkins  v.  Ellett.  9  Wall.  740. 
If  an  administrator  holds  a  note  against 
the  citizen  of  another  state,  he  is  liable 
for  due  diligence  in  its  collection. 
Shultz  v.  Pulver,  3  Paige  182.  In 
general,  the  court  of  the  intestate's 
domicil  will  require  the  administrator 
to  account  there  for  the  surplus  of  assets 
received  by  him  as  ancillary  adminis- 
trator in  another  jurisdiction.  Jenni- 
son  V.  Hapgood,  10  Pick.  77,  98.  On 
the  other  hand,  an  executor  cannot  be 
held  liable,  as  ancillary  administrator  in 
another  jurisdiction  (as  for  assets  in  his 
hands  there),  for  a  specific  legacy  sent 
by  him  from  the  testator's  domicil  to  a 
legatee  within  the  ancillary  jurisdiction. 
Fay  ».  Haven,  3  Met.  109. 

Creditors  of  the  intestate  may  prove 
their  claim  against  every  ancillary  ad- 
ministration. Goodall  V.  Marshall,  11 
N.  H.  88.  But  if  the  ancillary  estate 
consists  entirely  of  land,  the  creditors 
must  first  resort  to  the  personal  prop- 
erty in  the  hands  of  the  administrator 
of  the  domicil.  Fay  i).  Haven,  3  Met. 
109.  Where  the  estate  in  the  hands  of 
the  ancillary  administrator  is  insufficient 
to  pay  all  debts  proved,  it  will  be 
settled  up  as  an  insolvent  estate  and  all 
claims  paid  pro  rata  irrespective  of  their 
locality,  leaving  creditors  to  look  else- 
where for  further  payment.  Davis  v. 
Estey,  8  Pick.  475.  Where  the  entire 
estate  is  insolvent,  foreign  creditors  who 
have  already  received  more  than  their 
proportionate  share  in  another  juris- 
diction will  be  postponed  to  local  credit- 
ors who  have  received  less.  Hays  v. 
Cecil,  16  Lea  160.  But  the  ancillary  as- 
.sets  should  not  be  transmitted  to  the 
domicil  of  the  intestate,  until  local 
claimants  are  provided  for.  Parker's 
Appeal,  61  Pa.  St.  478. 

After  debts  are  paid  the  distribution 
among  next  of  kin  may  be  made  by  the 
ancillary  administrator,  where  the  dis- 
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tributees  reside,  Normand  ».  Grognard, 
3  C.  E.  Gr.  425  ;  Denfs  Appeal,  33  Pa. 
St.  514 ;  in  which  case  a  decree  for 
distribution  in  one  jurisdiction  will  be 
no  bar  to  a  similar  decree  as  to  the  as- 
sets in  another  jurisdiction,  Jones  «. 
Gerock,  6  Jones  Eq.  190.  Or  the  bal- 
ance may  be  transmitted  for  distri- 
bution to  the  domicil  of  the  intestate. 
Stevens  ■».  Gaylord,  11  Mass.  356 ; 
Tucker  ».  Condy,  10  Rich.  Eq.  13; 
Porter  v.  Heydock,  6  Vt.  374.  But  the 
administrator  of  the  intestate's  domicil 
cannot  compel  such  remittance  of  assets 
by  the  foreign  administrator,  Dorsey  ii. 
Dorsey,  5  J.  J.  Marsh.  280;  although 
this  may  be  done  by  an  executor  under 
a  will,  Ordronaux  «.  Helie,  3  Sandf . 
Ch.  512  ;  especially  where  it  is  neces- 
sary for  the  purpose  of  carrying  out 
the  directions  of  the  testator.  Hayes  «. 
Pratt,  147  U.  S.  557.  And  a  fortiori 
the  foreign  administrator  cannot  com- 
pel remittance  by  the  administrator  of 


the  domicil  even  for  the  education  of 
an  infant  child  of  the  intestate  in  the 
foreign  jurisdiction.  Warren  «.  Hofer, 
13  Ind.  167.  The  court  of  the  ancillary 
jurisdiction  may,  however,  direct  such 
transmission.  Parsons  «.  Lyman,  30 
K.  Y.  108,  revg.  4  Bradf .  268  ;  Law- 
rence V.  Kitteridge,  21  Conn.  577 ; 
in  its  discretion.  Porter  «.  Heydock; 
6  Vt.  374.  So,  the  court  of  the  intes- 
tate's domicil  may  for  convenience  of 
settlement  direct  the  transmission  of 
assets  to  the  foreign  administrator. 
Harvey  «.  Richards,  1  Mason  381.  But 
a  distributee  cannot,  without  proof  of 
such  transmission  of  the  assets,  sue  the 
foreign  administrator  for  his  distribu- 
tive share  in  the  domicil  of  the  deceased, 
although  such  administrator  may  reside 
within  that  jurisdiction.  Fischer  v. 
Fischer,  18  Jones  &  S.  74.  See,  how- 
ever, Atchison  v.  Lindsey,  6  B.  Mon.  86. 
As  to-ancillary  administration,  see  also 
Vol.  I.  pp.  443,  445,  ubi  awpra. 
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SECTION  VI. 
Of  the  payment  of  the  residue. 

The  subject  of  the  duties  of  an  administrator,  with  respect  to  the 
payment  of  the  residue  of  an  intestate's  estate,  has  been  in  a  great 
measure  anticipated  by  the  discussion  of  the  duties  of  an  executor 
■with  regard  to  the  payment  of  the  residue  under  a  testamentary  dis- 
position of  it. 

For  example,  there  has  already  been  occasion  to  consider  the  sub-^ 
ject  with  respect  to  the  right  of  retainer  by  the  administrator,  in  part 
or  full  satisfaction  of  a  debt  due  to  the  intestate  from  the  party 
entitled  in  distribution  (y) :  Again  the  law  with  respect  to  the  pay- 
ment of  a  residue,  where  a  party  entitled  to  a  distributive  share  is  an 
infant  (z) ;  or  a  married  woman  (a),  has  been  considered  in  a  previous 
part  of  this  treatise,  incidentally  to  the  subject  of  the  payment  of 
legacies. 

Although  the  8th  section  of  the  statute  enacts,  that  no  dis*tribu- 
tion  of  an  intestate's  effects  shall  be  made  until  one  year 

If   a   person  en-  '' 

titled  to  distribn-  ije  expired  after  his  death,  yet  if  a  person  entitled  to  a 

tion  die  withm  the  ^  .         .  ,  .        ,  ,     . 

year,  his  executor,  distributive  share  shall  die  Within  the  year,  such  inter- 

&c.,  may  claim.  . 

est  shall  be  considered  as  vested  in  him,  and  shall  go  to 
his  personal  representative  :  for  this  proviso  makes  no  suspension  or 
condition  precedent  to  the  interest  of  the  parties,  but  was  inserted 
merely  with  a  view  to  creditors  (5)  :  The  statute  also  is  in  the  nature 
of  a  will  framed  by  the  legislature  for  all  such  persons  as  die  without 
having  made  one  for  themselves  ;  and,  by  consequence,  the  parties 
entitled  in  distribution  resemble  a  residuary  legatee  ;  and  it  has  been 
always  held,  that  if  such  legatee  dies  before  the  amouiit  of  the  sur- 
plus is  ascertained,  still  his  representative  shall  have  the  whole  residue, 
and  not  the  representative  of  the  first  testator  (c). 

(y)  Ante,  p.  *1171,  et  seg.  (6)  Brown  «.  Farndell,  Carth.  51,  52. 

,  (z)  Ante,  p.  *1261,  et  seq.  Bac.  Abr.  Exors.  I.  4. 

(as)  Ante,  p.  *1265,  et  seq.  (c)  Bac.  Abr.  Exors.  I.  4. 
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♦CHAPTER  THE  SECOND. 

OF   DISTRIBUTION    UNDER    THE    CUSTOMS   OF    LONDON    AND   YORK,    &C. 

The  fourth  section  of  the  Statute  of  Distributions  provides,  that 
the  act  shall  not  in  any  way  prejudice  the  customs  of  the  city  of  Lon- 
don, or  the  province  of  York,  or  other  places,  but  that  they  should  be 
observed  as  formerly. 

So,  that,  although  by  subsequent  statutes,  mentioned  in  an  earlier 
part  of  this  work  (a),  the  restraint  on  testamentary  dispositions  in 
those  places  has  been  removed,  and  the  customs  may  be  thereby  con- 
trolled at  the  pleasure  of  a  testator  :  yet  if  a  man  died  intestate,  before 
December  31,  1856,  the  customs  remained  in  the  same  force,  with 
respect  to  the  distribution  of  his  personal  estate,  as  if  no  statutes  had 
ever  passed. 

But  by  Stat.  19  &  20  Vict.  c.  94,  the  4th  section  of  the  Statute  of 
Distributions  is  repealed,  save  only  with  respect  to  the   ,„  ^  „„  „.  , 

r  '  J  r  19  &  20  Vict.  c. 

distribution  of  the  personal  estate  of  persons  who  may  m. 

'■  r  J     Customs  of  Lon- 

have  died  on  or  before  December  31,   1856,  "and  the  ^°^    "nd    York 

abolished,  as    to 

special  customs  respeetinjT  the  distribution  or  the  personal  the  estates  of  per- 

..  1  1   ■         1         ■  ,.T-,  """^    w'!"    liave 

estates  of  intestates  observed  in  the  city  ot  London,  or  died  on  or  after 

,      .  ,         ■   •  -,    ,.  .  ,       .  '  Jan.  1,  1857. 

in  relation  to  the  citizens  and  freemen  ot  such  city,  and 
in  the  province  of  York,  and  certain  other  places,  shall,  with  reference 
to  all  persons  dying  on  or  after  January  1st,  185  V,  wholly  cease  and 
determine,  and  the  distribution  of  the  personal  estates  of  all  persons 
so  dying  shall  take  place  as  if  such  customs  had  never  existed,  and  as 
if  the  rules  for  the  distribution  of  the  personal  estates  of  intestates 
generally  prevalent  in  the  province  of  Canterbury  had  prevailed 
throughout  England  *and  Wales,  any  law  or  statute  to  the  contrary 
notwithstanding."  It  has  been  deemed  advisable  to  omit  in  the  pres- 
ent edition  of  this  work  any  discussion  in  detail  of  distribution  as  it 
existed  under  the  customs  of  London  and  York,  &c.,  which  were 
abolished  by  the  above  act.  As,  however,  these  customs  remain  in 
force  and  affect  the  distribution  of  the  estates  of  persons  who  have 

(a)  Ante,  p.  *3. 
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died  before  January  1st,  1857,  the  reader  is  referred  to  the  former 
editions  of  this  work  [Pt.  III.  Bk.  IV.  Ch.'  2]  where  the  nature  and 
incidents  of  the  customs  which  have  been  abolished  are  investigated 
at  length. 


